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THE  LAW  OF  DAMAGES, 

VOL.   V. 


CHAPTER  XXXVII. 

DAMAGES  RESULTING  FROM  DEATH .• 

§1259.  No  action  for,  at  common  law;   admiralty  gives  statutes  effect. 

1260.  Nature  of  the  statutory  action. 

1261.  Diversities  as  to  beneficiaries;   rights  of  non-resident  aliens. 

1262.  Only  pecuniary  losses  compensated  in  England  and  Canada. 

1263.  Same  subject;   rule  in  the  United  States;   exemplary  damages;   in- 

terest. 

1264.  Recovery  of  nominal  damages. 

1265.  Recovery  by  widow. 

1266.  Recovery  by  husband. 

1267.  Children's  loss  from  death  of  parent, 

1268-1271.  Facts  and  circumstances  to  be  considered  in  estimate  of  dam- 
ages. 
1272-1275.  Recovery  for  death  of  child. 

1276.  Damages  recoverable  by  collateral  kindred. 

1277.  Damages  to  the  deceased's  estate. 

1278.  Special  damages. 

1279.  Contracts  exempting  from  liability. 

1280.  Where  the  injury  is  done  in  another  state. 

§  1259.  No  action  for,  at  common  law;  admiralty  gives  stat- 
utes effect.  By  the  common  law  all  right  of  action  for  personal 
injury,  whether  it  be  the  cause  of  death  or  not,  is  extinguished 
by  the  death  of  the  injured  party;  the  cause  of  action  dies  with 
the  person  entitled  to  sue.^    By  that  law  the  death  of  a  human 

1  Broom's  Leg.  Max.  400;  Zabris-  Dec.  545;  Gulf,  etc.  R.  Co.  v.  Beall, 
kie  V.  S*ith,  13  N.  Y,  322,  64  Am.       91  Tex.  310,  41  L.R.A.  807. 

*See  ch.  40,  post,  damages  under  the  Federal  Employers'  Liability 
Act. 
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being  is  not  a  private  wrong  and  no  compensation  therefor  or 
for  any  resulting  loss  is  recoverable.^  The  same  doctrine  pre- 
vails under  the  general  maritime  law  where  death  is  the  result  of 
negligence.^  Various  reasons  have  been  suggested  to  account  for 
this  rule ;  and  it  is  probable  that  they  have  not  wholly  lost  their 
force.*  The  rule  does  not,  however,  prevent  an  action  by  the 
master  for  the  loss  of  the  services  of  his  apprentice  or  by  the  hus- 
band for  those  of  his  wife  by  a  wrongful  personal  injury 
though  death  ensue;  since  in  these  cases  the  action  aecnied  to 
the  master  or  husband,  and  no  reasons  exist  for  holding  that  the 
death  of  the  injured  ser\'ant  or  wife  could  affect  it.^  By  parity 
of  reason,  why  should  not  the  parent  have  his  action  for  a  like 
loss  in  case  of  injury  to  his  infant  child,  notwithstanding  the 
death  of  such  child  ?  ^  In  these  cases  the  damages  are  not  the 
result  of  the  death  but  of  the  wrongful  act  disabling  the  person 


2  Sherlag  v.  Kelley,  200  Mass. 
232,  19  L.R.A.(N.S.)  633,  128  Am. 
St.  414;  Gilkerson  v.  Missouri  Pac. 
R.  Co.,  222  Mo.  173,  24  L.R.A. 
(KS.)  844;  Duncan  v.  St.  Luke's 
Hospital,  113  App.  Div.  (N.  Y.) 
68;  Harshman  v.  Northern  Pac.  R. 
Co.,  14  X.  D.  69:  Shaw  v.  Charles- 
ton, 57  W.  Va.  433;  Insurance  Co. 
V.  Brame,  95  U.  S.  754,  24  L.  ed. 
580;  The  Harrisburg,  119  U.  S.  199, 
30  L.  ed.  358;  Nickerson  v.  Harri- 
man,  38  Me.  277;  Carey  v.  Berk- 
shire R.  Co.,  1  Cush.  475;  Connecti- 
cut Mut.  Ins.  Co.  V.  New  York  R. 
Co.,  25  Conn.  272,  65  Am.  Dec.  571; 
Green  v.  Hudson  River  R.  Co.,  28 
Barb.  9,  2  Keyes  294;  Worley  v. 
Cincinnati  R.  Co.,  1  Handy  481; 
Pennsylvania  R.  Co.  v.  Adams,  55 
Pa.  499;  Selma  R.  Co.  v.  Lacey, 
49  Ga.  106,  14  Am.  Neg.  Cas.  Ill, 
218;  Long  v.  Morrison,  14  Ind.  595, 
77  Am.  Dee.  72 ;  Indianapolis,  etc. 
R.  Co.  V.  Keely,  23  Ind.  133;  Hyatt 
V.  Adams,  16  Mich.  180;  Kramer  v. 
San  Francisco  St.  R.  Co.,  25  Cal. 
434;  Grosso  v.  Delaware,  etc.  R. 
Co.,  50  N.  J.  L.  317;   Eden  v.  Lex- 


ington R.  Co.,  14  B.  Mon.  204.     See 
§  1273  for  the  rule  in  Louisiana. 

3  In  re  La  Bourgogne,  117  Fed. 
261. 

4  See  Hyatt  v.  Adams,  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  R.  Co.,  Gros- 
so V.  R.  Co.,  Worley  v.  R.  Co.,  supra. 

5  Indianapolis  &  M.  R.  T.  Co.  v. 
Reeder,  42  Ind.  App.  520. 

Such  cases  are  distinguishable 
from  those  in  which  death  is  the 
fact  on  which  the  right  of  action 
depends,  as  in  Connecticut  Mut.  L. 
Ins.  Co.  V.  R.  Co.,  supra,  in  which  a 
life  insurance  company  unsuccess- 
fully sought  to  recover  from  a  rail- 
road company  damages  for  negli- 
gently causing  the  death  of  a 
person  whose  life  it  had  insured, 
thereby  subjecting  it  to  the  payment 
of  the  policy. 

6  Eden  v.  R.  Co.,  Hyatt  v.  Adams, 
supra;  Jackson  v.  Pittsburgh,  etc. 
R.  Co.,  140  Ind.  241,  49  Am.  St.  192; 
Sorensen  v.  Balaban,  11  *pp.  Div. 
(N.  Y.)    164. 

Burial  expenses  of  a  child  are 
the  result  of  its  death,  and  cannot 


[§    1259  DAMAGES    RESULTING    FROM    DEATH.  4847 

from  whom  the  plaintiff  had  the  right  to  service,  and  the 
recovery  is  limited  to  the  loss  during  the  interval  between  the 
injury  and  the  death.'  But  the  rule  is  not  so  limited  in  some 
states.'  In  England  it  is  not  so  limited  unless  the  death 
formed  an  essential  part  of  the  cause  of  action.  AYhere  the 
action  was  by  the  husband  against  the  seller  of  unwhole- 
some food  which  caused  the  death  of  the  wife  he  recovered  the 
increased  expense  incurred  after  her  death  in  securing  such 
services  as  she  had  customarily  rendered  in  caring  for  his 
home  and  family;  but  could  not  recover  the  expenses  of  her 
funeral.^  In  this  country  the  last  limitation  is  not  everj^where 
recognized  if  death  was  not  coincident  with  the  injury;  the 
husband  has  been  permitted  to  recover,  on  common  law  prin- 
ciples, for  the  loss  of  the  services  of  his  wife,  for  his  loss  of 
time  and  the  expense  incurred  in  her  burial.^" 

The  common-law  rule  has  been  abrogated  by  statutes  in  all 
or  nearly  all  the  states  of  the  Union  as  well  as  in  England. 
These  provide  that  compensation  may  be  recovered  for  the 
injury  or  pecuniary  loss  resulting  from  the  death  of  a  person, 
caused  by  the  wrong-ful  act  or  negligence  of  another.  For 
reasons  connected  with  the  public  good  this  modern  legislation 
has  in  special  cases,  and  for  the  benefit  of  particular  persons 
and  to  a  limited  amount,  created  a  liability  for  injuries  resulting 
from  death  where  caused  by  misconduct  of  a  certain  specified 
character.    These  enactments  subject  the  wrong-doer  to  damages 

be  recovered  except  under  a  statute.  "^  Jackson   v.  R.   Co.,   Sorcnson   v. 

Jackson  v.  etc.  R.  Co.,  supra.  Balaban,  supra. 

In  Baker  v.  Bolton,  1  Camp.  493,  '  Stevenson  v.  Bitter  L.   Co.,   108 

Lord    Ellenborough    ruled   that    the  ^a.  575,  18  L.R.A.(N.S.)    316;   Ed- 

,      ,      -3       .  ,  ^                   X        r  x__  gar  v.  Castello,  14  S.  C.  20,  37  Am. 

husband  might  recover  for  distress       °  „       .  ,,     /     , 

,    ,            ,         .XX  Rep.    /19:    Harris    v.    Kentucky    L. 

of   mind   and   loss    of   society   from  ^      ,t'     ^     -.   o    ^t    n^ 

,      ,  .  Co.   (Ky.),  ti  b.  \ \ .  94. 

the   moment   of    the    injury    to    his  ,  j^^^^^^^    ^     ^^^^,^^^     (1009),    2 

wife  up  to  the  time  of   her   death,  ^     ^     ^^^       Compare    Shorlag    v. 

but  that  in  a  civil  court  the  death  j^^^^y^  supra. 

of  a  human  being  could  not  be  com-  ^^  p^j^^^^  ^   Northern  Pac.  R.  Co., 

plained   of   as   an   injury;    and    the  46  Wash.  ^73,  9  L.R.A.(X.S.)   1193, 

damages  to  the  plaintiff  because  of  123  Am.  St.  926,  following  Worloy 

the   injury   to   hia   wife   must   stop  y    r_  Co.,  supra;  Davis  v.   Railway 

with  the  period  of  her  existence.  Co.,  53  Ark.  117,  7  L.R.A.  283. 
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which  arc  to  be  appropriated  as  is  jnst  for  the  benefit  of  those 
who,  in  ordinary  cases,  would  be  the  greatest  pecuniary  suf- 
ferers." Because  death  is  the  fact  which  gives  the  right  of 
action  the  damages  recoverable  are  to  be  measured  by  the  law  in 
force  when  that  event  occurred,  and  not  that  in  effect  when  the 
injury  which  resulted  in  death  was  sustained.^^ 

Courts  of  admiralty  give  effect  to  such  statutes  when  they  are 
operative  in  the  territory  in  which  life  was  lost,^'  and  this  may 
be  done  in  proceedings  by  the  owner  of  the  vessel  which  was  the 
cause  of  the  death  for  a  limitation  of  his  liability  under  the 
federal  statute.^*  In  such  cases  the  recovery  will  not  be  limited 
according  to  the  maritime  law,  nor  by  the  seaman's  contract 
with  his  employer,  nor  by  the  Harter  act,  nor  by  the  negligence 
of  the  vessel  on  which  the  deceased  was  employed,^^  but  by  the 
statutes  or  decisions  of  the  highest  court  of  the  state  to  which 
the  vessels  belonged;  the  amounts  awarded  by  juries  in  partic- 
ular cases  are  not  to  be  considered  as  binding  precedents.'^® 

§1260.  Nature  of  the  statutory  action.  By  statute  in  some 
states  the  right  of  action  of  the  injured  party  survives  for 
all  damages  which  he  was  entitled  to  recover;  it  is  preserved 
notwithstanding  his  death.  But  in  an  action  which  so  survives, 
any  damages  which  resulted  from  the  death  are  not  recover- 
able."    Such  legislation  and  the  rights  accruing  thereunder 

11  Connecticut  Mut.  L.  Ins.  Co.  v.  15  Same  cases,  207  U.  S.  398,  52 
New  York,  etc.  R.  Co.,  25  Conn.  275,       L.  ed.  264,  aff'g  146  Fed.  724. 

65  Am.  Dec.  571.  ^^  The   Saginaw   and   The   Hamil- 

12  Weber  V.  Third  Ave.  R.  Co.,  12  ton,  139  Fed.  906;  Quinette  v. 
App.  Div.  (X.  Y.)  512;  Keeley  v.  Bisso,  69  C.  C.  A.  503,  13G  Fed.  825, 
Great    Northern    R.    Co.,    139    Wis.  5  L.R.A.(X.S.)    303. 

448.  In  case  of  the  death  of  a  sea- 
ls The  Harrisburg,  119  U.  S.  199,  man  the  ground  or  extent  of  his  re- 
30  L.  ed.  358;  State  v.  Hamburg-  covery  in  tort,  had  he  lived,  does 
Am.  S.  P.  Co.,  190  Fed.  240;  In  re  not  prevent  the  recovery  of  full  in- 
Clyde  S.  S.  Co.,  134  Fed.  95;  Trauf-  demnity  under  the  statute  of  the 
fler  V.  Detroit  &  C.  N.  Co.,  181  Fed.  state  upon  which  the  action  is 
256,  4  N.  C.  C.  A.  977;  Cornell  S.  brought.  Cornell  S.  S.  Co.  v.  Fal- 
Co.  V.  Fallon,  102  C.  C.  A.  345,  179  Ion,  102  C.  C.  A.  345,  179  Fed.  293. 
Fed.  293.  -  17  Melzner  v.  Northern  Pac.  R. 
14  The  Northern  Queen,  117  Fed.  Co.,  46  Mont.  162;  Stewart  v. 
906;  The  Hamilton,  77  0.  C.  A.  150,  United  E.  L.  &  P.  Co.,  104  Md.  332, 
146  Fed.  724.  8    L.RA.(N.S.)     384,    118    Am.    St. 
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are  therefore  not  germane  to  the  subject  of  this  chapter.^'  In 
some  states  provision  is  made  by  statute  for  the  survival  of  the 
action  which  accrued  to  the  deceased  for  all  the  damages  he 
was  entitled  to  recover;  and  also ,  damages  resulting  to  the 
parties  for  whose  use  and  benefit  the  action  survives  from  the 
death,  consequent  upon  the  injuries  received.^^    The  latter  dam- 


410;  Wetliercll  v.  Cliicago  City  R. 
Co.,  104  111.  App.  357;  Kyes  v.  Val- 
ley Tel.  Co.,  132  Mich.  281,  13  Am. 
Neg.  Rep.  340;  Hendricks  v.  Amer- 
ican Exp.  Co.,  138  Ky.  704,  32 
L.R.A.(N.S.)  867;  Bellamy  v.  Whit- 
sell,  123  Mo.  App.  610.  See  Louis- 
ville &  N.  R.  Co.  V.  Simrall,  127 
Ky.   55. 

Under  other  statutes  the  right  of 
action  for  a  personal  injury  sur- 
vives the  death  of  the  person  in- 
jured, and  the  recovery  by  his  per- 
sonal representative  is  the  value 
of  the  life  of  the  decedent  to  him. 
Kling  V.  Torello,  87  Conn.  301,  46 
L.R.A.(N.S.)    930. 

18  Gately  v.  Taylor,  211  Mass. 
CO,  39  L.R.A.(N.S.)  472.  See  Love 
V.  Detroit,  etc.  R.  Co.,  170  Mich.  1; 
Goodsell  V.  Hartford,  etc.  R.  Co., 
33  Conn.  51 ;  Olivier  v.  Houghton 
County  St.  R.  Co.,  134  Mich.  367. 

Where  an  action  for  death  w^as 
pending  at  the  time  a  statute  was 
enacted  providing  for  the  recovery 
for  the  conscious  sufl'ering  of  the 
decedent  and  the  pleading  in  the 
original  action  was  amended  after 
the  enactment  of  the  statute  a  limi- 
tation in  the  original  death  statute 
as  to  the  amount  of  the  recovery 
had  no  effect  upon  the  new  cause 
of  action,  the  recovery  iinder  which 
was  governed  by  coraraon-law  rules. 
Gilpatrick  v.  Cotting  214  Mass. 
426. 

19  Mahoning  Valley  R.  Co.  v.  Van 
Alstine,  77  Ohio  395,  14  L.R.A. 
(N.S.)   893.     See  Wabash  S.  D.  Co. 


v.  Black  (Tenn.),  61  C.  C.  A.  639, 
126  Fed.  721;  St.  Louis,  etc.  R.  Co. 
V.  Stamps,  84  Ark.  241;  Code  of 
Tennessee,  §§  2291,  2292,  Act  of 
March,  1883;  Illinois  Cent.  R.  Co. 
v.  Crudup,  63  Miss.  291,  9  Am.  Neg. 
Cas.  491;  Louisville,  etc.  R.  Co.  v. 
Burke,  6  Cold.  45;  Nashville,  etc. 
R.  Co.  v.  Prince,  2  Heisk.  580;  Hol- 
ton  v.  Daly,  106  111.  131;  Merri- 
hew  V.  Chicago  City  R.  Co.,  92  111. 
App.  346. 

In  Tennessee  all  the  damages  re- 
sulting from  the  death  of  a  wife 
and  mother,  including  those  sus- 
tained by  her  infant  child,  are  to  be 
recovered  by  the  husband  as  admin- 
istrator. Railroad  v.  Johnson,  97 
Tenn.  667,  34  L.R.A.  442. 

In  Michigan  the  right  of  action 
given  by  statute  to  the  personal 
representatives  of  the  deceased  for 
the  personal  injury  resulting  from 
his  negligent  killing  and  that  which 
survives  under  another  statute,  for 
negligent  injuries  to  persons,  are 
not  separate  and  distinct  causes  of 
action,  nor  is  the  remedy  under  the 
latter  statute  excluded  because 
death  ultimately  ensued  from  the 
injury.  Dolson  v.  Lake  Shore,  etc. 
R.  Co.,  128  Mich.  444.  Compare 
Hurst  v.  Detroit  City  R.  Co.,  84 
Mich.   539. 

The  opposing  view  is  held  in 
Colorado.  Kelley  v.  Union  Pac.  R. 
Co.,  16  Colo.  455,  9  Am.  Neg.  Cas. 
132. 

In  Kentucky  one  statute  provides 
for  the  survival  of  actions  for  per- 
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ages  are  those  generally  provided  for  in  statutes  which  are  the 
subject  of  this  chapter.  In  this  country  they  are  chiefly  mod- 
eled after  the  English  statute  commonly  called  Lord  Campbell's 


sonal  injuries  and  another  for  the 
recovery  of  damages  resulting  from 
death  when  it  is  caused  by  any 
wrongful  act  or  negligence.  Under 
the  former  there  can  he  no  recovery 
where  the  injury  causes  immediate 
death,  for  then  there  was  in  the  de- 
cedent no  right  of  action  to  sur- 
vive. It  is  otherwise  if  there  was 
an  appreciable  interval.  It  is  held 
in  that  state,  where  the  personal  in- 
jury causes  death  but  not  instantly, 
that  there  is  an  election  to  sue  un- 
der either  provision;  but  recovery 
dnder  one  bars  recovery  under  the 
other.  Hansford  v.  Payne,  11  Bush 
380;   Connor  v.  Paul,  12  id.  144. 

In  Illinois,  under  similar  provi- 
sions, it  is  held  that  an  action  which 
survives  is  for  a  personal  injury 
which  does  not  cause  death ;  that 
an  action  given  for  recovery  of  dam- 
ages which  result  from  death  is 
the  only  action  for  the  negligence 
or  fault  which  causes  it.  Holton  v. 
Daly,   106  111.   131. 

The  same  is  held  in  Kansas:  Mc- 
Carthy V.  Railroad  Co.,  IS  Kan.  46, 
26  Am.  Eep.  742;  Eureka  v.  Merri- 
field,  53  Kan.  794;  Martin  v.  Mis- 
souri Pac.  R.  Co.,  58  Kan.  475,  3 
Am.  Xeg.  Rep.  165.  See  Hulbert  v. 
Topeka,  34  Fed.  510.  And  in 
Rhode  Island:  Lubrano  v.  Atlan- 
tic Mills,  19  R.  I.  129,  34  L.R.A. 
797.  See  Southern  Bell  Tel.  &  T. 
Co.  V.  Cassin,  111  Ga.  575,  50 
L.R.A.  694,  where  the  question  is 
discussed  in  its  bearings  upon 
another  issue. 

In  Maine  the  damages  resulting 
from  death  are  allowed  only  in 
cases  where  the  death  was  instan- 
taneous; and  where  the  injured  per- 


son does  not  die  immediately  the 
action  survives  and  no  other  rem- 
edy is  needed.  State  v.  Maine  Cent. 
R.  Co.,  60  Me.  490,  15  Am.  Neg. 
Gas.  294 ;  State  v.  Grand  Trunk  R., 
61  Me.  114,  14  Am.  Rep.  552,  15  Am. 
Keg.  Gas.  294. 

The  same  rule  has  been  applied 
to  ch.  124,  laws  of  1891.  Sawyer 
v.  Perry,  88  Me.  42,  15  Am.  Neg. 
Gas.  291. 

The  language  of  the  statutes 
where  survival  of  actions  for  per- 
sonal injury  is  provided  for  and 
there  is  also  provision  for  recovery 
of  damages  resulting  from  death  is 
broad  enough  to  entitle  the  person- 
al representative  to  recover  the 
damages  which  accrue  to  the  de- 
cedent and  also  those  which  result 
from  the  death  ensuing  from  the 
same  injury.  As  appears  by  the 
foregoing  cases,  there  is  a  reluc- 
tance in  the  states  from  which  those 
citations  are  taken  to  allow  dam- 
ages in  this  broad  sense,  or  to  re- 
gard those  statutes  as  aflfording  a 
right  to  cumulative  damages.  The 
actions  thus  provided  for  give  dam- 
ages mostly  of  a  dififerent  nature, 
and  it  would  seem  quite  consistent 
with  the  policy  of  the  statutes,  if 
not  necessary  to  their  natural  force 
and  operation,  to  allow  both  classes 
of  damages.  To  hold  otherwise,  if 
death  ensues  from  the  personal  in- 
jury for  which  the  injured  person 
has  a  right  of  action,  is  unwar- 
rantably to  restrict  the  operation 
of  the  statute.  There  is  nothing  on 
the  face  of  these  statutes  to  make 
one  operate  to  repeal  the  other  or 
to  require  an  election  under  which 
the  action  ahould  be  brought,  with 
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Act,  the  text  of  -which  will  he  found  in  a  note.^°    There  has  been 
some  diversity  of  expression  as  to  the  limits  of  the  cause  of 


the  effect  of  renouncing  the  right 
given  by  the  other. 

The  view  expressed  in  this  note 
is  in  accord  with  Vicksburg  &  M. 
E.  Co.  V.  Phillips,  64  Miss.  693; 
Davis  V.  Railway,  53  Ark.  117,  7 
L.R.A.  283;  Brown  v.  Chicago,  etc. 
R.  Co.,  102  Wis.  137,  44  L.R.A.  579; 
Hurst  V.  Detroit  City  R.  Co.,  84 
Mich.  539  (but  see  Dolson  v.  Lake 
Shore,  etc.  R.  Co.,  supra)  ;  Leggott 
V,  Great  Northern  R.  Co.,  1  Q.  B. 
Div.  599 ;  Robinson  v.  Canadian 
Pac.  R.  Co.,  [1892]  App.  Cas.  481; 
Needham  v.  Grand  Trunk  R.  Co., 
38  Vt.  294  (compare  the  last  case 
with  Legg  V.  Britton,  64  Vt.  652; 
Hedrick  v.  Ilwaco  R.  &  N.  Co.,  4 
Wash.  400 ;  Connors  v.  Burlington, 
etc.  R.  Co.,  71  Iowa  490,  60  Am. 
Rep.  814;  Putnam  v.  Southern  Pac. 
R.  Co.,  21  Ore.  230;  Belding  v. 
Black  Hills,  etc.  R.  Co.,  3  S.  D.  369 ; 
Hamilton  v.  ^Morgan's  L.  &  T.  R.  & 
S.  S.  Co.,  42  La.  Ann.  824.  See 
Mulchahey  v.  Washburn  C.  W.  Co., 
145  Mass.  281,  1  Am.  St.  458,  15 
Am.  Neg.  Cas.  621. 

Under  the  Pennsylvania  statute 
providing  for  the  survival  of  ac- 
tions in  negligence  cases  where  the 
plaintiff  dies,  recovery  may  be  had, 
not  only  for  the  mental  and  plnsi- 
cal  suffering  up  to  the  time  of  death 
and  diminution  of  earning  power 
during  the  period  he  would  proba- 
bly have  lived,  but  also  for  the 
value  of  his  life.  Maher  v.  Phila- 
delphia T.  Co.,  181  Pa.  391.  By 
the  value  of  the  life  is  meant,  not 
its  value  to  others,  but  the  value 
of  the  advantages  of  which  the  in- 
jured party  was  deprived  because 
of  the  diminution  or  loss  of  earn- 
ing power.  No  damages  can  be  re- 
covered   for    the    loss    which    other 


persons  sustained  by  reason  of  the 
death.  McCafl'erty  v.  Pennsylvania 
R.  Co.,  193  Pa.  339,  6  Am.  Neg.  Rep. 
693,  74  Am.  St.  690. 

Under  the  statutes  of  Washing- 
ton a  father  may  maintain  an  ac- 
tion to  recover  for  the  death  of  his 
child  notwithstanding  the  adminis- 
trator of  the  child's  estate  may 
have  recovered  against  the  same  de- 
fendant for  causing  the  child's 
death.  Hedrick  v,  Ilwaco  R.  &  N. 
Co.,  4  Wash.  400. 

A  recovery  by  the  personal  repre- 
sentative for  the  death  of  the  intes- 
tate while  being  carried  under  a 
contract  does  not  affect  the  repre- 
sentative's right  to  recover  for  dam-" 
age  to  the  intestate's  personal  es- 
tate caused  during  his  lifetime  by 
medical  expenses  and  loss  from  in- 
ability to  attend  to  business.  Daly 
v.  Dublin,  etc.  R.  Co.,  30  L.  R.  Ire. 
514,  following  Bradshaw  v.  Lanca- 
shire &  Y.  N.  Co.,  L.  R.  10  C.  P. 
189. 

20  9  and  10  Vict.,  ch.  93.  It  re- 
cites that  no  action  at  law  is  now 
maintainable  against  a  person  who 
by  his  wrongful  act,  neglect  or  de- 
fault may  have  caused  the  death  of 
another  person,  and  it  is  oftentimes 
right  and  expedient  that  the  wrong- 
doer in  such  case  should  be  answer- 
able in  damages  for  the  injury  so 
caused  by  him;  and  enacts  that 
wliensoever  the  death  of  a  person 
shall  be  caused  by  a  wrongful  act, 
neglect  or  default,  and  the  act, 
neglect  or  defaiilt  is  such  as  would 
(if  death  had  not  ensued)  have  en- 
titled the  party  injured  to  main- 
tain an  action  and  recover  dam- 
ages in  respect  thereof,  tlien  and  in 
every  such  case  the  person  who 
would  have  been  liable  if  death  had 


4852 


KUTllKKLAKD    ON    DAMAGKS. 


[§     1260 


action  thus  created."  A  personal  injury  by  the  defendant's 
wrongful  act,  neglect  or  default  is  the  basis  of  his  liability,  but 
only  because  it  produces  death,  and  the  liability  is  only  for  the 
dainages  which  result  from  the  death  to  those  for  whose  use  and 
benefit  the  statutory  action  is  given.  It  is  a  new  cause  of  action 
because  there  is  an  element  in  it  additional  to  that  which  consti- 
tuted the  cause  of  action  in  favor  of  the  person  injured,  viz. : 
death  must  ensue  as  a  consequence  of  the  injury  to  him.^^     It 


not  ensued  shall  be  liable  to  an 
action  for  damages  notwithstand- 
ing the  death  of  the  person  injured, 
and  although  the  death  shall  have 
been  caused  under  such  circum- 
stances as  amount  in  law  to  felony. 
In  so  far  as  the  state  statutes 
cover  the  same  field  as  is  covered 
by  the  federal  employer's  liability 
act  regulating  the  liability  of  in- 
terstate railroads  for  the  death  or 
injury  of  their  employees  while  en- 
gaged in  interstate  commerce  they 
were  superseded  by  the  federal  act. 
Mondou  v.  New  York,  etc.  R.  Co., 
223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)   44. 

21  Blake  v.  IMidland  R.  Co.,  18  Q. 
B.  93;  Read  v.  Great  Eastern  R. 
Co.,  L.  R.  3  Q.  B.  555;  Barnett  v. 
Lucas,  Irish  Rep.  6  C.  L.  247;  Pym 
V.  Great  Northern  R.  Co.,  2  B.  &  S. 
759;  Leggott  v.  Great  Northern  R. 
Co.,  1  Q.  B.  Div.  599;  Safiford  v. 
Drew,  3  Duer  627;  Whitford  v, 
Panama  R.  Co.,  23  N.  Y.  465;  Hol- 
ton  V.  Daly,  106  111.  131. 

22  Louisville  &  N.  R.  Co.  v.  Sira- 
rall,  127  Ky.  55;  Anderson  v.  Wet- 
ter, 103  Me.  257,  15  L.R.A.  (N.S.) 
]003;  (Perkins  v.  Oxford  P.  Co. 
104  Me.  109,  21  Am.  Neg.  Rep.  116)  ; 
Stewart  v.  United  E.  L.  &  P.  Co., 
104  Md.  332,  8  L.R.A. (N.S.)  384, 
118  Am.  St.  410;  Bolick  v.  Rail- 
road, 138  N.  C.  370;  Mahoning  Val- 
ley R.  Co.  V.  Van  Alstine,  77  Ohio 
395,  14  L.R.A. (N.S.)   893;  Osteen  v. 


Southern  R.,  76  S.  C.  368;  Andrews 
V.  Hartford,  etc.  R.  Co.,  34  Conn. 
57;  In  re  Mayo's  Est.,  60  S.  C. 
401,  54  L.R.A.  660;  Weber  v.  Third 
Ave.  R.  Co.,  12  App.  Div.  (N.  Y.) 
512;  Perham  v.  Portland  Elec.  Co., 
33  Ore.  451,  40  L.R.A.  799,  73  Am. 
St.  730;  The  Oregon,  73  Fed.  846; 
Seward  v.  The  Vera  Cruz,  L.  R.  10 
App.  Cas.  59;  Holland  v.  Brown, 
35  Fed.  43;  Hurlbert  v.  Topeka,  34 
id.  510;  Martin  v.  Missouri  Pac.  R. 
Co.,  58  Kan.  475,  3  Am.  Neg.  Rep. 
165;  Northern  Pac.  R.  Co.  v. 
Adams,  64  C.  C.  A.  196,  13  Am. 
Neg.  Rep.  579,  116  Fed.  324;  Burns 
V.  Grand  Rapids  R.  Co.,  113  Ind. 
169;  Lange  v.  Schoettler,  115  Cal. 
388;  Burk  v.  Areata  &  M.  R.  R. 
Co.,  125  Cal.  364,  73  Am.  St.  52; 
Cooper  V.  Shore  E.  Co.,  63  N.  J.  L. 
558;  Maney  v.  Chicago,  etc.  R.  Co., 
49  111.  App.  105;  McKay  v.  New 
England  D.  Co.,  92  Me.  454;  Meek- 
in  V.  Brooklyn  Heights  R.  Co.,  164 
N.  Y.  145,  153,  8  Am.  Neg.  Rep. 
490,  51  L.R.A.  235.  See  Chesapeake 
&  O.  R.  Co.  V.  Dixon,  179  U.  S.  131. 

No  new  right  is  given  by  the  Mis- 
souri statute ;  the  right  of  action  is 
preserved  and  transmitted.  Hen 
nessy  v.  Bavarian  B.  Co.,  145  Mo, 
104,  112,  68  Am.  St.  554,  41  L.R.A. 
385;  Brink  v.  Wabash  R.  Co.,  160 
Mo.  87,  53  L.R.A.  811. 

In  Vermont  the  statute,  which  is 
nearly  a  copy  of  Lord  Campbell's 
Act,  does  not  create  a  new  and  ad- 
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is  a  different  cause  of  action  also,  because  only  the  damages 
which  ensue  from  the  death  are  recoverable.^^  It  is  essential 
that  the  personal  injury  which  causes  the  death  appear  to  have 
proceeded  from  the  wrongful  act,  neglect  or  default  of  the 
defendant.^*  ^^nj  evidence,  therefore,  which  would  be  admis- 
sible in  an  action  by  the  injured  person  to  controvert  that  charge 
is  equally  admissible  as  a  defense  to  the  statutory  action. ^^    i\.nd 


ditional  cause  of  action  in  favor  of 
the  beneficiaries,  but  provides  for 
the  recovery  of  a  new  class  of  dam- 
ages if  a  riglit  of  action  would  have 
existed  in  the  deceased  but  for  his 
death.     Legg  v.  Britton,  64  Vt.  652 

23  Thomas  v.  Chicago  &  N.  W.  R 
Co.,  202  Fed.  766;  Garrett  v.  Louis- 
ville &  N.  R.  Co.,  197  Fed.  715; 
Almquist  v.  Wilcox,  115  Minn.  37; 
Ingersoll  v.  Detroit,  etc.  R.  Co.,  163 
Mich.  268,  32  L.R.A.(N.S.)  362; 
McLauglilin  v.  Hebron  Mfg.  Co., 
171  Fed.  269;  Chesapeake  &  0.  R. 
Co.  V.  Banks,  142  Ky.  746;  Texas 
&  N.  0.  R.  Co.  V.  Walker,  58  Tex. 
Civ.  App.  615. 

24  Mageau  v.  Great  Northern  R. 
Co.,  103  Minn.  290,  15  L.R.A.(N.S.) 
511. 

The  injury  caused  by  the  defend- 
ant need  not  be  the  only  cause  of 
death;  if  it  be  established  that  such 
injury  set  in  motion  other  causes, 
which  produced  the  disease  and  the 
death,  and  which,  without  the  in- 
jury, would  not  have  produced 
death,  an  action  lies.  Weber  v. 
Third  Ave.  R.  Co.,  12  App.  Div. 
(N.  Y.)  512;  Purcell  v.  Lauer,  14 
App.  Div.  (N.  Y.)  33,  2  Am.  Neg. 
Rep.  57.  See  Hoey  v.  Metropolitan 
St.  R.  Co.,  70  App.  Div.  (N.  Y.)  60. 

25  Sullivan-S.  L.  Co.  v.  Watson 
(Tex.),  155  S.  W.  179;  Smith  v. 
National  C.  &  I.  Co.,  135  Ky.  671; 
Larocque  v.  Conheim,  42  N.  Y.  Misc. 
613;  Brammer  v.  Norfolk  &  W.  R. 
Co.,     107     Va.    206;     Pendleton    v. 


Richmond,  etc.  R.  Co.,  104  Va.  813; 
Kelly  V.  Hendrie,  26  Mich.  255; 
Michigan  Cent.  R.  Co.  v.  Campau, 
35  id.  468;  Bresnahan  v.  Michigan 
Cent.  R.  Co.,  49  Mich.  410,  16  Am. 
Neg.  Oas.  146 ;  Tucker  v.  Chaplin,  2 
C.  &  K.  730;  Willetts  v.  Buffalo, 
etc.  R.  Co.,  14  Barb.  588. 

In  McCue  v.  Klein,  60  Tex.  168, 
48  Am.  Rep.  260,  it  was  held  killing 
a  man  by  inducing  him  to  drink  a 
pint  of  whisky  was  actionable. 

If  the  person  entitled  to  the  bene- 
fit of  the  recovery  contributed  to 
cause  the  death  it  will  defeat  the 
action.  Williams  v.  Railroad  Co., 
60  Tex.  205,  15  Am.  Neg.  Rep.  701; 
Pittsburgh,  etc.  R.  Co.  v.  Vining, 
27  Ind.  513,  92  Am.  Dec.  269;  Bal- 
timore, etc.  R.  Co.  V.  State,  30  Md. 
47 ;  Railway  Co.  v.  Snyder,  24 
Ohio  St.  670.  In  the  latter  case  the 
contributory  negligence  of  the  fath- 
er in  the  exposure  of  his  infant 
child  to  the  injury  which  caused  its 
death  was  fatal  to  his  action, 
though  it  would  not  have  affected 
the  action  if  the  infant  had  sur- 
vived. 

Under  the  Ohio  statute  the  dam- 
ages are  to  be  assessed  with  refer- 
ence to  the  injury  sustained  by  each 
beneficiary;  such  Ijeneficiaries  as 
contributed  to  the  death  of  the  de- 
cedent by  negligence  cannot  recov- 
er; those  who  did  not  so  contribute 
are  not  affected  by  the  contributory 
negligence  of  the  others.  Wolf  v. 
Lake  Erie  &  W.  R.  Co.,  55  Ohio  St. 
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it  has  been  held  that  any  subsequent  matter  of  discharge,  aris- 
ing in  the  life-time  and  by  the  act  of  the  injured  party,  sufRcient 
to  satisfy,  bar  or  release  his  action  will  be  fatal  to  the  new  action 
by  his  personal  representatives  if  death  ensue.^®  In  Kentucky 
under  a  particular  statute  a  new  cause  of  action  arises  in  which 
neither  the  deceased  nor  his  administrator  has  any  interest; 
hence  the  settlement  of  an  action  brought  by  him  to  recover  for 
his  injuries  does  not  bar  the  widow's  right  to  recover  for  his 
subsequent  death.^'  The  death  of  a  person  entitled  to  sue  pend- 
ing the  suit  neither  abates  the  action  in  the  common-law  sense, 
nor  is  the  cause  of  action  to  be  compensated  for  discharged ;  ^^ 
but  in  such  a  case  the  damages  which  may  be  recovered  will  be 
limited  in  duration  and  extent  to  the  life-time  of  such  person.^' 
It  is  otherwise  under  some  statutes.^"  But  one  action  can  be 
maintained,^^  and  that  must  be  by  the  person  authorized  to  sue.^* 
An  action  brought  by  the  widow  of  the  decedent  abates  after 


517,  12  Am.  Xeg.  Cas.  508,  12  Am. 
Neg.  Rep.  162,  36  L.R.A.  812. 

26Mehegan  v.  Boyne  City,  G.  & 
A.  R.  Co.,  178  Mich.  694;  Mooney 
V.  Chicago,  239  111.  414;  Louisville 
R.  Co.  V.  Raymond,  135  Ky.  738,  27 
L.R.A.  (N.S.)  176;  Strode  v.  St. 
Louis  T.  Co.,  197  Mo.  616;  Hodge 
V.  Rutland  R.  Co.,  112  App.  Div. 
(N.  Y.)  142;  Read  v.  Great  Eastern 
R.  Co.,  L.  R.  3  Q.  B.  555;  Dibble  v. 
New  York  &  E.  R.  Co.,  24  Barb. 
183;  Hecht  v.  Ohio  &  M.  R.  Co.,  132 
Ind.  507;  Southern  Bell  Tel.  &  T. 
Co.  V.  Cassin,  111  Ga.  575,  50  L.R.A. 
694   (two  judges  dissenting). 

A  settlement  with  the  decedent 
held  a  bar.  Whitford  v.  Panama  R. 
Co.,  23  N.  Y.  484,  per  Comstock,'  J., 
dissenting.  His  release  given  tjje 
same  effect.  Holton  v.  Daley,  106 
111.  131.  So  a  recovery  by  him  in 
his  lifetime  and  the  judgment  paid. 
Littlewood  v.  Mayor,  89  N.  Y.  24, 
42  Am.  Rep.  271. 

If  the  injured  person  began  a 
suit  which  his  administrator  prose- 


cuted to  judgment  after  his  death 
such  judgment  bars  a  second  suit 
for  the  benefit  of  the  vidow  al- 
though the  recovery  was  solely  for 
the  injuries  to  the  deceased  in  hia 
lifetime.  Legg  v.  Britten,  64  Vt. 
652. 

27  Donahue  v.  Drexler,  82  Ky. 
157,  56  Am.  Rep.  886.  See  Louis- 
ville R.  Co.  V.  Raymond,  135  Ky. 
738,  27   L.R.A.(N.S.)    176. 

28  Cooper  V.  Shore  Elec.  Co., 
63  X.  J.  L.  558;  Meekin  v. 
Brooklyn  Heights  R.  Co.,  164  N.  Y. 
145,  8  Am.  Neg.  Rep.  490,  51  L.R.A. 
235. 

29  Cooper  V.  Shore  Elec.  Co.,  supra. 

30  Gilkerson  v.  Missouri  Pac.  R. 
Co.,  222  Mo.  173,  24  L.R.A. (N.S.) 
844,  ruled  under  the  statute  as  it 
was  prior  to  1905. 

31  Riggs  V.  Northern  Pac.  R.  Co., 
60  Wash.  292;  McFadden  v.  St. 
Paul  Coal  Co.,  183  111.  App.  36, 
aff'd  263  111.  441. 

32  Billingsley  v.  St.  Louis,  etc.  R. 
Co.,  84  Ark.  617,  120  Am.  St.  95. 
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her  death  if  she  is  not  survived  by  any  person  dependent  upon 
the  decedent  for  support.^^  The  cause  of  action  does  not  survive 
the  death  of  the  v^^rong-doer  where  that  occurs  before  the  death 
of  the  person  injured.^*  In  the  absence  of  any  act  done  by  the 
deceased  to  bar  a  suit  by  him  if  he  had  survived  the  right  of 
action  is  a  vested  right  in  favor  of  those  who  are  authorized  to 
sue,  and  cannot  be  affected  by  the  payment  of  money,  after  the 
death  of  the  person  injured,  to  one  who  was  his  beneficiary  in 
a  relief  fund  established  by  the  defendant.^*  A  compromise 
made  by  the  widow  of  the  decedent  in  good  faith  is  binding  upon 
their  children  though  made  without  the  consent  of  their 
guardian,  they  not  being  proper  parties  though  required  to  be 
named  in  the  pleading.^® 

§  1261.  Diversities  as  to  beneficiaries;  rights  of  non-resideut 
aliens.  The  statutes  under  consideration  do  not  provide  uni- 
formly for  the  same  distribution  of  the  fruits  of  recoveries. 
The  most  noticeable  difference  and  the  one  which  affects  greatly 
the  elements  of  damage  is  that  between  statutes  which  provide 
that  the  damages  shall  be  distributed  to  the  widow,  husband 
and  near  kin  of  the  deceased  and  those  which  provide  that  they 
shall  be  part  of  his  estate.  Under  the  former  the  beneficiaries 
may  recover  the  amount  of  loss  resulting  to  them  from 
the  death  ;  under  the  latter  no  such  inquiries  are  relevant,  but  the 
question  is  how  much  has  his  estate  suffered  by  his  death.  The 
subject  of  damages  under  statutes  in  the  first  category  will  be 
considered,  after  remarking  that  it  has  been  decided  in  Wis- 
consin, Pennsylvania,  Washington  and  Colorado  that  the  gen- 
eral language  employed  in  the  statutes  thereof  does  not  include 
non-resident  aliens  as  beneficiaries  where  the  deceased  was 
instantly  killed  or  died  without  conscious  pain.^'  But  residents 
of  a  sister  state  are  not  non-resident  aliens,  neither  is  a  widow  of 

33  Dillicr  V.  Cleveland,  etc.  R.  Co.,  36  Shambach  v.  Middlecreek  E. 
34  Ind.  App.  52.  Co.,  45  Pa.  Super.  Ct.  300. 

34  Beavers  v.  Putnam,  110  Va.  37  McMillan  v.  Spider  Lake  S.  & 
713.  L.  Co.,  115  Wis.  332,  GO  L.R.A.  589; 

SSNeill  V.  Wilson,  146  N.  C.  242;  Roberts  v.   Great  Northern   R.   Co., 

McKeering  v.  Pennsylvania  R.  Co.,  (Wash.)     161    Fed.    239;    Patek    v. 

65  N.  J.  L.  57,  8  Am.  Neg.  Rep.  486,  American  S.   &   R.   Co.,    (Colo.)    21 

and  cases  cited.  L.R.A.  (N.S.)    273,   83  C.  C.  A.  284, 
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a  resident  who  has  taken  the  first  step  to  become  a  citizen  though 
she  lives  in  a  foreign  country,  it  being  her  purpose  to  join 
her  husband  in  the  state  in  which  he  resided  up  to  the  time  of 
his  decease.'^  A  resident  is  not  barred  of  his  right  of  action 
though  it  is  dependent  upon  the  alienship  of  other  non-residents 
relatives  of  the  deceased.^^  According  to  the  great  weight  of 
authority  non-resident  aliens  are  not  barred  of  the  benefits 
given  by  statutes  of  this  nature.*" 

§  1262.  Only  pecuniary  losses  compensated  in  England  and 
Canada.  There  is  no  dissent  in  the  English  decisions  made 
since  1852  from  the  rule  that  damages  cannot  be  awarded  for 
mental  suffering  or  loss  of  society,  but  must  be  restricted  to 
pecuniary  loss.  The  language  of  Lord  Campbell's  act  on  this 
point  is :  ''The  jury  may  give  such  damages  as  they  may  think 
proportionate  to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  or  for  whose  benefit  such  action 
shall  be  brought."  Its  title  is  "an  act  for  compensating  the 
families  of  persons  killed."     It  also  provides  that  the  amount 


154  Fed.  190:  Maiorano  v.  Bal- 
timore &  O.  E.  Co.,  216  Pa.  402,  21 
L.R.A.(X.S.)  271,  116  Am.  St.  778 
(right  not  given  by  treaty  with 
Italy). 

38  Laconte  v.  Kenosha,  149  Wis. 
343. 

39  Pries  T.  Ashland  L.,  P.  &  St. 
R.  Co.,  143  Wis.  606. 

40  Atchison,  etc.  R.  Co.  v.  Fajar- 
do,  74  Kan.  314,  6  L.R.A.(N.S.) 
681;  Kellyville  C.  Co.  v.  Petraytis, 
195  111.  215,  88  Am.  St.  193;  Ro- 
mano V.  Capital  City  B.  &  P.  Co., 
125  Iowa  591,  68  L.R.A.  132,  106 
Am.  St.  323;  Low  Moor  I.  Co.  v. 
La  Bianca,  106  Va.  83 ;  Anustaskas 
V.  International  C.  Co.,  51  Wash. 
119,  21  L.R.A. (N.S.)  267,  130  Am. 
St.  1089;  Saveljich  v.  Lytle  L.  & 
M.  Co.,  97  O.  C.  A.  443,  173  Fed. 
277  (it  is  said  in  a  note  written  by 
the  judge  that  sixteen  states  and 
one  territory  hold  in  opposition  to 
the     Wisconsin     and     Pennsylvania 


rule,  citing  the  cases)  ;  Baltimore  & 
0.  R.  Co.  V.  Baldwin,  (Ohio)  75 
C.  C.  A.  211,  144  Fed.  53;  Hirsch- 
kovitz  V.  Pennsylvania  R.  Co.,  138 
Fed.  438 ;  Kaneko  v.  Atchison,  etc. 
R.  Co.,  (Cal.)  164  Fed.  262;  David- 
son V.  Hill  (1901),  2  K.  B.  606, 
dissenting  from  Adam  v.  British, 
etc.  S.  S.  Co.  (1898),  2  Q.  B.  430; 
Pittsburgh,  etc.  R.  Co.  v.  Naylor, 
73  Ohio  115,  3  L.R.A.  (KS.)  473, 
19  Am.  Xeg.  Rep.  487,  112  Am.  St. 
701;  Trotta  v.  Johnson,  121  Ky. 
827;  Young  v.  Louisville  &  N.  R. 
Co.,  121  Ky.  483;  Gaska  v.  Amer- 
ican C.  &  F.  Co.,  127  Mo.  App.  169; 
Cetofonte  v.  Camden  C.  Co.,  78  N. 
J.  L.  662,  27  L.R.A.(N.S.)  258; 
Alfson  V.  Bush,  182  N.  Y.  393,  19 
Am.  Neg.  Rep.  35,  108  Am.  St.  815; 
Renlund  v.  Commodore  M.  Co.,  89 
Minn.  41;  McGovern  v.  Philadel- 
phia &  R.  Ry.  Co.,  235  U.  S.  389,  59 
L.  ed.  283,  8  IS.  C.  C.  A.  67. 
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recovered  shall  be  divided  amongst  the  parties  mentioned  in  it 
in  such  shares  as  the  jury  by  their  verdict  shall  find  and  direct. 
These  provisions  in  it  and  the  difliculty  of  apportioning  the 
damages  for  solatium  materially  influenced  the  court  in  reach- 
ing the  conclusion  that  only  pecuniary  losses  are  within  the  in- 
tent of  the  law.*^  The  Canadian  statute  is  not  unlike  the 
English.  The  courts  of  Ontario  have  differed  greatly  as  to  the 
signification  of  the  word  "injury."  The  majority  of  the  judges 
of  the  queen's  bench  division  held  that  the  damages  resulting 
from  the  loss  of  a  wife  or  mother,  no  matter  how  excellent  her 
qualities  or  how  faithful  she  might  be  in  discharging  her  duties 
and  promoting  the  material  and  moral  condition  and  prospects 
of  her  children,  are  purely  sentimental  and  not  of  a  sufficiently 
pecuniary  character  to  support  an  action.  A  majority  of  the 
judges  of  the  court  of  appeal  differed  from  this  view  and  held 
that  what  is  meant  by  pecuniary  loss  in  all  the  decided  cases  in 
which  the  expression  has  been  used  is  the  loss  of  some  benefit  or 
advantage  which  is  capable  of  being  estimated  in  money  as  dis- 
tingTiished  from  mere  sentimental  losses.  A  majority  of  the 
supreme  court  of  the  Dominion  of  Canada  concurred  in  this 
view.*^  The  same  court  holds  that  no  recovery  can  be  had  for 
solatium  merely.  This  is  the  rule  under  the  code  of  Lower 
Canada,*^  and  in  'New  Zealand.'**  Neither  at  common  law  nor 
under  Lord  Campbell's  act  can  a  parent  recover  the  cost  of 
funeral  expenses  incurred  in  the  burial  of  a  minor  child  who 
was  residing  at  home  when  killed.*® 

§  1263.  Same  subject;  rule  in  the  United  States;  exemplary- 
damages;  interest.   In  some  states  the  statutes  provide  in  tenns 

*l  Black  V.  Midland  R.  Co.,  18  Q.  that  case  was  decided  was  to  some 

B.  93.  extent   shaken   by  the  judgment  of 

42  St.  Lawrence,  etc.  R.  v.  Lett,  11  the    privy    council    in    Robinson    v. 

Can.  Sup.  Ct.  422;  Lett  v.  St.  Law-  Canadian  Pac.  R.  Co.,   [1892]  App. 

rence,   etc.    R.,    11    Ont.   App.    1,    1  Cas.  481. 

Ont.  545;   Ronson  v.  Canadian  Pac.  4*  Greymouth-Point    Elizabeth    R. 

R.  Co.,  18  Ont.  L.  R.  337.  &  C.  Co.  v.  Mclvor,  16  New  Zeal.  L. 

*3  Canadian   Pac.   R.   Co.   v.   Rob-  R.  258. 

inson,  14  Can.  Sup.  Ct.   105.  45  Clark    v.    London    G.    O.    Co., 

It   is   said   in   Canadian    Pac.   R.  [1906]    2    K.    B.    648;    Toronto    R. 

Co.  V.  Lachance,  42  Can.   Sup.  Ct.  Co.  v.  Mulvaney,  38  Can.  Sup.  Ct. 

205,   that   the    ground    upon    which  327. 
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for  the  recovery  of  damages  for  a  pecuniary  injury,  and  in  others 
the  word  pecuniary  is  not  used,  but  the  construction  given  is  the 
same,  restricting  the  damages  to  such  injury.  The  theory  of 
the  statutes  is  that  those  for  whom  comiDensation  is  provided 
have  a  pecuniary  interest  in  the  life  of  the  person  killed,  and 
consequently  the  amount  of  recovery  is  limited  to  the  value  of 
that   interest.*^      The   rule   confining   recoveries   to   pecuniary 


46  Delaski  v.  Northwestern  I.  Co., 
70  Wash.  143;  Bond  v.  United  R., 
159  Cal.  270;  Fowler  v.  Chicago, 
etc.  R.  Co.,  234  111.  619;  Pittsburg, 
etc.  R.  Co.  V.  Gates,  137  111.  App. 
309;  Illinois  Cent.  R.  Co.  v.  \Yhite- 
aker,  122  id.  333;  Pittsburgh,  etc. 
R.  Co.  V.  Reed,  44  Ind.  App.  635; 
Falender  v.  Blackwell,  39  Ind.  App. 
121;  McCarthy  v.  Claflin,  99  Me. 
290;  Stewart  v.  United  E.  L.  &  P. 
Co.,  104  Md.  332,  8  L.R.A.(N.S.) 
384,  118  Am.  St.  410;  McDonald  v. 
Champion  I.  &  S.  Co.,  140  Mich. 
401;  King  v.  Ann  Arbor  R.  Co.,  144 
Mich.  65;  Dando  v.  Home  Tel.  Co., 
126  Mo.  App.  242;  Calcatera  v. 
lovaldi,  123  Mo.  App.  347  (it  is 
said  that  a  remark  to  the  contrary 
in  Sharp  v.  National  B.  Co.,  179 
Mo.  553,  was  obiter),  a  view  ex- 
pressed also  in  the  case  next  cited; 
Marshall  v.  Consolidated  J.  M.  Co., 
119  Mo.  App.  270;  Christensen  v. 
Floriston  P.  &  P.  Co.,  29  Nev.  552; 
McCabe  v.  Narragansett  E.  L.  Co., 
26  R.  I.  427,  17  Am.  Neg.  Rep.- 
355;  Missouri,  etc.  R.  Co.  v.  Wal- 
lace, 53  Tex.  Civ.  App.  127;  Ft. 
Worth,  etc.  R.  Co.  v.  Linthicum,  33 
Tex.  Civ.  App.  375;  Boucher  v,  Wis- 
consin Cent.  R.  Co.,  141  Wis.  160; 
Hamann  v.  Milwaukee  B.  Co.,'  136 
Wis.  39 ;  Austin  v.  Metropolitan  St. 
R.  Co.,  108  App.  Div.  (X.  Y.)  249; 
Conover  v.  Harrisburg  &  S.  C.  Co., 
161  111.  App.  74;  Pittsburgh,  etc.  R. 
Co.  V.  Brown,  178  Ind.  11;  Gal- 
veston,   etc.    R.     Oo.    V.     Salisbury 


(Tex.  Civ.  App.),  143  S.  W.  252; 
Oakes  v.  Maine  Cent.  R.  Co.,  95  Me. 
103;  Geiger  v.  Worthen,  66  N.  J.  L. 
576;  In  re  California  N,  &  I.  Co., 
110  Fed.  670;  Kesler  v.  Smith,  66 
N.  C.  154;  Telfer  v.  Northern  R. 
Co.,  30  N.  J.  L.  188,  12  Am.  Neg. 
Cas.  275;  Quin  v.  Moore,  15  N.  Y. 
434;  Chicago  v.  Major,  18  111.  349, 
68  Am.  Dec.  553;  Chicago,  etc  R. 
Co.  V.  Morris,  20  111.  400 ;  Conant  v. 
Griffin,  48  id.  412;  Illinois  Cent.  R. 
Oo.  V.  Weldon,  52  id.  295;  Chicago 
V.  Scholten,  75  id.  468;  Baltimore, 
etc.  R.  Co.  V.  State,  24  Md.  271,  33 
id.  542;  Paulmier  v.  Erie  R.  Co.,  34 
N.  J.  L.  151,  16  Am.  Neg.  Cas.  643: 
Kelley  v.  Chicago,  etc.  R.  Co.,  50 
Wis.  381,  17  Am.  Neg.  Cas.  905; 
Regan  v.  Same,  51  Wis.  599;  Mc- 
Keigue  v.  Janesville,  68  Wis.  50; 
Barley  v.  Chicago,  etc.  R.  Co.,  4 
Biss.  430;  Murphy  v.  New  York, 
etc.  R.  Co.,  88  N.  Y.  445,  5  Am. 
Neg.  Cas.  238;  Donaldson  v.  Mis- 
sissippi &  M.  R.  Co.,  18  Iowa  280, 
87  Am.  Dec.  391;  Long  v.  Morri- 
son, 14  Ind.  595,  77  Am.  Dec.  72 ; 
James  v.  Christy,  18  Mo.  162 ;  Owen 
V.  Brockschmidt,  54  Mo.  285;  Por- 
ter V.  Hannibal,  etc.  R.  Co.,  71  Mo. 
66,  36  Am.  Rep.  454;  Pennsylvania 
R.  Oo.  V.  McCloskey,  23  Pa.  526,  12 
Am.  Neg.  Cas.  548;  Same  v.  But- 
ler, 57  Pa.  335,  10  Am.  Neg.  Cas. 
210;  Huntingdon,  etc.  R.  Co.  v. 
Decker,  84  Pa.  419;  Catawissa  R. 
Co.  V.  Armstrong,  52  Pa.  282 ; 
Pennsylvania  R.   Co.  v.  Bantom,  54 
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losses  is  not  applied  in  a  strict  sense.  "When  we  consider," 
says  Fullerton,  "the  defect  which  the  statute  was  designed  to 
remedy,  it  is  taking  too  narrow  a  view  of  the  matter  to  say  that 
the  word  'pecuniary  was  used  in  so  limited  a  sense  as  to  embrace 
only  losses  of  money."  ^''  "A  liberal  scope  was  designedly  left 
for  the  action  of  the  jury;  they  are  to  give  such  damages  as 
they  shall  deem  a  fair  and  just  compensation  with  reference  to 
the  pecuniary  injury  resulting  from  such  death ;  they  are  not 
tied  down  to  any  precise  rule.  Within  the  limit  of  the  statute 
as  to  amount  and  the  species  of  injury  sustained  the  matter  is 
to  be  submitted  to  their  sound  judgment  and  discretion.  They 
must  be  satisfied  that  pecuniary  injury  resulted.  If  so  satisfied 
they  are  at  liberty  to  allow  them  from  whatever  source  they 
actually  proceeded  which  could  produce  them.  If  they  are 
satisfied  from  the  history  of  the  family  or  the  intrinsic  proba- 
bilities of  the  case  that  they  were  sustained  by  the  loss  of  bodily 


Pa.  495;  Nashville  R.  Co.  v.  Ste- 
vens, 9  Heisk.  12;  St.  Louis,  etc.  R. 
Co.  V.  Rawley,  90  111.  App.  653; 
McKay  v.  New  England  D.  Co.,  92 
Me.  454;  Louisville  &  N.  R.  Co.  v. 
Orr,  91  Ala.  548,  13  Am.  Xeg.  Cas. 
60;  James  v.  Richmond  &  D.  R. 
Co.,  92  Ala.  231;  Orgall  v.  Chi- 
cago, etc.  R.  Co.,  46  Neb.  4;  Chi- 
cago, etc.  R.  Co.  v.  Young,  58  Neb. 
678;  May  v.  West  Jersey  &  S.  R. 
Co.,  62  N.  J.  L.  67,  5  Am.  Neg.  Rep. 
417;  Cincinnati  St.  R.  Co.  v.  Alte- 
meier,  60  Ohio  St.  10,  6  Am.  Neg. 
Rep.  179;  Gulf,  etc.  R.  Co.  v.  Fin- 
ley,  11  Tex.  Civ.  App.  64;  Lehigh  I. 
Co.  V.  Rupp,  100  Pa.  95;  Pennsyl- 
vania Co.  V.  Lilly,  73  Ind.  252; 
Klepsch  V,  Donald,  4  Wash.  436,  31 
Am.  St.  936;  Lange  v.  Schoettler, 
115  Cal.  388;  Schmidt  v.  Menasha 
W.  Co.,  99  Wis.  300;  Denver,  etc.  P. 
Co.  v.  Spencer,  25  Colo.  9;  Malott 
V.  Shimer,  153  Ind.  35,  6  Am.  Neg. 
Rep.  263. 

Some  statutes  fix  the  sum  which 


may  be  recovered  regardless  of  the 
damage  sustained.  Gilkeson  v.  Mis- 
souri Pac.  R.  Co.,  222  Mo.  173,  24 
L.R.A.(N.S.)  844  (under  §  2864, 
R.  S.  1899)  ;  Casey  v.  St.  Louis  T. 
Co.,  116  Mo.  App.  235;  King  v.  St. 
Louis,  etc.  R.  Co.,  130  Mo.  App. 
368;  Anderson  v.  Missouri  Pac.  R. 
Co.,  196  Mo.  442,  113  Am.  St.  748. 

In  South  Carolina  pecuniary  loss 
need  not,  but  may,  be  sliown.  Barks- 
dale  V.  Seaboard  A.  L.  R.,  70  S.  C. 
183. 

47  Mclntyre  v.  New  York  Cent.  R. 
Co.,  37  N,  Y.  295,  5  Am.  Neg.  Cas. 
97;  Tilley  v.  Hudson  River  R.  Co., 
24  id.  471;  Pennsylvania  R.  Co.  v. 
Keller,  67  Pa.  300;  Chicago,  etc.  R. 
Co.  v.  Porterfield,  19  Tex.  Civ.  App. 
225,  4  Am.  Neg.  Rep.  461 ;  Stern- 
fels  v.  Metropolitan  St.  R.  Co.,  73 
App.  Div.  (N.  Y.)  494;  Gulf,  etc. 
R.  Co.  V.  Johnson,  1  Tex.  Civ.  App. 
103.  But  see  Walker  v.  Lake  Shore 
etc.  R.  Co.,  104  Mich.  606,  617,  16 
Am.    Neg.    Cas.    143,    1    Am.    Neg. 
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care  or  intellectual  culture,  or  moral  training  which  the  mother 
had  before  supplied,  they  are  at  liberty  to  allow  for  it."  ^^ 


Kep.  267,  111  Mich.  518;  Ewen  v. 
Chicago  &  N.  R.  Co.,  38  Wis.  613, 
12  Am.  Neg.  Cas.  658. 

48  Gentry  v.  Wabash  R.  Co.,  172 
Mo.  App.  638 ;  Trieber  v.  New  York, 
etc.  R.  Co.,  149  App.  Div.  (N.  Y.) 
804;  Michigan  Cent.  R.  Co.  v.  Vree- 
land,  infra;  Tilley  v.  Hudson  Riv- 
er R.  Co.,  29  N.  Y.  252,  2SG;  Pha- 
len  V.  Rochester  R.  Co.,  31  App.  Div. 
(N.  Y.)  448;  Walker  v.  McNeill,  17 
Wash.  582;  Baltimore  &  0.  R.  Co. 
v.  Taylor,  109  C.  C.  A.  172,  186  Fed. 
828  (W.  Va.)  ;  Stockton  v.  Pennsyl- 
vania R.  Co.,  182  Fed.  282;  Felt  v. 
Puget  Sound  E.  R.,  175  Fed.  477; 
Duke  v.  St.  Louis,  etc.  R.  Co.,  172 
Fed.  684;  Valente  v.  Sierra  R.  Co., 
168  Cal.  412;  Hale  v.  San  Bernar- 
dino Valley  T.  Co.,  156  Cal.  713; 
Ruppel  V.  United  R.,  1  Cal.  App. 
666,  19  Am.  Neg.  Rep.  303;  quot- 
ing the  text;  Anderson  v.  Great 
Northern  R.  Co.,  15  Idaho  513, 
quoting  the  text;  Cox  v.  L.  &  N.  R. 
Co.,  137  Ky.  388;  Black  v.  Michi- 
gan Cent.  R.  Co.,  146  Mich.  568; 
Gamache  v.  Johnson  T.  F.  &  M.  Co., 
116  Mo.  App.  596;  Batton  v.  Public 
Service  Co.,  75  N.  J.  L.  857,  18 
L.R.A.(N.S.)  640,  127  Am.  St.  855; 
Carter  v.  West  Jersey  &  S.  R.  Co., 
76  N.  J.  L.  602,  19  L.R.A.(N.S.) 
128;  O'Doherty  v.  Postal  Tel.-C. 
Co.,  134  App.  Div.  (N.  Y.)  298; 
Railway  Co.  v.  Sweet,  57  Ark.  287; 
International,  etc.  R.  Co.  v.  McVey, 
99  Tex.  28;  St.  Louis  S.  R.  Co.  v. 
Huey  (Tex.  Civ.  App.),  130  S.  W. 
1017 ;  Missouri,  etc.  R.  Co.  v.  Wal- 
lace, 53  Tex.  Civ.  App.  127;  San 
Marcos  E.  L.  &  P.  Oo.  v.  Conipton, 
48  Tex.  Civ.  App.  586;  Houston  & 
T.  Cent.  R.  Co.  v.  Rutland,  45  Tex. 
Civ.  App.  621;  Chesapeake  &  0.  R. 
Co.    V.    Ghee,    110    Va.    527;    Poca- 


hontas C.  Co.  V.  Rukas,  104  Va. 
278,  20  Am.  Neg.  Rep.  49;  Norfolk 
&  W.  R.  Co.  V.  Cheatwood,  103  Va. 
356;  McKiernan  v.  Lehmaier,  85 
Conn.  Ill;  Missouri,  etc.  R.  Co.  v. 
Hurdle  (Tex.  Civ.  App.),  142  S.  W. 
992;  Cleveland,  etc.  R.  Co.  v.  Van 
Laningham,  52  Ind.  App.  156. 

In  an  action  to  recover  for  the 
death  of  a  father  the  condition  of 
the  mother's  health  during  her  life- 
time may  be  shown.  International, 
etc.  R.  Co.  V.  McVey,  46  Tex.  Civ. 
App.  181. 

The  opinion  of  the  commissioner 
in  Ward  v.  Dampskibsselskabet 
Kjoebenhaven,  144  Fed.  524,  con- 
tains a  statement  of  the  sums 
awarded  in  several  cases  and  the 
action  of  the  courts  thereon. 

In  Houston  &  T.  C.  Ry.  Co.  v. 
Loeffler  (Tex.  Civ.  App.),  51  S.  W. 
536,  the  earnings  of  the  deceased 
and  the  amount  of  money  turned 
over  to  his  wife  were  shown.  It 
was  said:  The  charge  intrenches 
upon  the  discretion  of  the  jury  if 
they  are  to  look  only  to  the  sums 
of  money  which  would  probably 
have  come  into  the  hands  of  the 
wife  from  the  earnings  of  the  hus- 
band had  he  not  been  killed.  The 
jury  are  to  consider  all  evidence 
bearing  on  the  subject,  including 
the  pecuniary  status  of  the  parties, 
and  their  reasonable  expectations 
from  the  labors  of  the  husband; 
and  from  all  the  facts,  and  from 
the  experience  and  observation  of 
the  jury,  determine  what  sum 
would  be  be  a  just  compensation  to 
the  wife  for  the  pecuniary  loss  sus- 
tained by  her  in  the  death  of  her 
husband,  allowing  her  nothing  for 
distress  and  the  depreciation  of  his 
society. 
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There  is  almost  entire  harmony  in  denying  a  recovery  for  the 
mental  suffering  of  the  beneficiaries  of  the  deceased,  or  as  a 
solatiuvx}^     In  some  states  the  language  of  the  statutes  has 


It  is  said  in  Webb  v.  Denver,  etc. 
R.  Co.,  7  Utah  17,  23.  The  word 
"pecuniary"  in  this  connection  is 
not  construed  in  any  very  strict 
sense,  and  the  tendency  is  to  still 
greater  liberality,  and  to  include 
every  element  of  injury  that  may 
be  deemed  to  have  a  pecuniary 
value,  although  this  value  may  not 
be  susceptible  of  positive  proof,  and 
can  only  be  vaguely  estimated.  It 
may  include  the  loss  of  nurture,  of 
the  intellectual,  moral  and  physi- 
cal training  which  a  mother  only 
can  give  to  children.  Tilley  v.  Hud- 
son River  R.  Co.,  29  N.  Y. 
252,  286.  It  may  include  the 
loss  of  expected  services  of  children 
who,  at  the  time  of  their 
death,  are  too  young  to  render  any 
service  (Ihl  v.  Forty-second  St.,  etc. 
R.  Co.,  47  N.  Y.  317,  7  Am.  Rep. 
450,  12  Am.  Neg.  Cas.  327),  or  of 
children  or  persons  under  no  legal 
or  moral  obligation  to  render  serv- 
ice or  support,  if  the  circumstances 
shown  make  it  probable  it  will  be 
rendered  ( Chicago  &  N.  R.  Co.  v. 
Bayfield,  37  Mich.  205;  Railroad 
Co.  V.  Barron,  5  Wall.  90,  18  L.  ed. 
591 ) .  It  may  include  the  loss  of 
the  society  of  a  near  relative  (Bee- 
son  V.  Green  Mountain  G.  M.  Co., 
57  Cal.  20,  13  Am.  Neg.  Cas.  461, 
and  may  include  damages  for  the 
loss  of  the  father  by  children  who 
are  of  full  age,  living  away  from 
the  home  of  the  deceased  and  sup- 
porting themselves.  Lockwood  v. 
New  York,  etc.  R.  Co.,  98  N.  Y.  523. 

*9  Penoza    v.    Northern    Pac.    Ry. 

Co.,   215   Fed.   200;    McLaughlin   v. 

United   Rys.  of   San  Fi-ancisco,   169 

Cal.      494,      L.R.A.      1915E      1205; 

Suth.  Dam.  Vol,  V.— 2. 


Standard  Forgings  Co.  v.  Holm- 
strom,  58  Ind.  306;  Graffam  v.  Saco 
Grange,  Patrons  of  Husbandry,  No. 
53,  112  Me.  508,  L.R.A.  1915C 
632;  Arnold  v.  State,  103  App.  Div. 
(N.  Y.)  253;  Smith  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  42  Okla.  577;  Big 
Jack  Min.  Co.  v.  Parkinson,  41 
Okla.  125 ;  Kelly  v.  City  of  Higgins- 
ville,  185  Mo.  App.  55;  Houston  & 
T.  C.  R.  Co.  V.  Walker,  —  Tex.  — , 
173  S.  W.  208  [rev'g  167  S.  W. 
199] ;  Whitmer  v.  El  Paso,  etc.  R. 
Co.,  201  Fed.  193  (New  Mexico)  ; 
Cain  V.  Southern  R.  Co.,  199  Fed. 
211;  Shields  v.  Dale,  168  111.  App. 
362 ;  Michigan  Cent.  R.  Co.  v.  Vree- 
land,  227  U.  S.  59,  57  L.  ed.  417 
rev'g  189  Fed.  495;  American  R.  Co. 
V.  Didriekson,  227  U.  S.  145,  57  L. 
ed.  45G ;  St.  Louis,  etc.  R.  Co.  v.  Geer 
(Tex.  Civ.  App.),  149  S.  W.  1178; 
Felt  V.  Puget  Sound  E.  R.,  175 
Fed.  282;  Swift  v.  Jolmson, 
1  L.R.A.  (N.S.)  1161,  71  C.  C.  A. 
619,  138  Fed.  867;  Kountz  v.  To- 
ledo, etc.  R.  Co.,  189  Fed.  494; 
Smith  V.  Cissell,  22  App.  Cas. 
(D.  C.)  318;  Helena  G.  Co.  v. 
Rogers,  98  Ark.  413;  HoAvey  v. 
New  England  N.  Co.,  83  Conn.  278; 
Glawson  v.  Southern  Bell  Tel.  k  T. 
Co.,  9  Ga.  App.  450;  Ferreira  v. 
Honolulu  R.  T.  &  L.  Co.,  16  Hawaii 
615;  Ohio  Valley  T.  Co.  v.  Wernke, 
42  Tnd.  App.  326;  Voelker  v.  Hill- 
0.  C.  Co.,  153  Mo.  App.  1 ;  San  Mar- 
cos E.  L.  &  P.  Co.  v.  Compton, 
48  Tex.  Civ.  App.  586;  Smith 
V.  Lehigh  Valley  R.  Co.,  177 
N.  Y.  379  (it  was  error  to 
admit  in  evidence  a  photograph  of 
the  deceased,  a  handsome  woman)  ; 
Ballinger  v.  Rader,  153  N.  C.  488; 
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been  regarded  as  warranting  a  recovery  for  the  wounded  feel- 
ings of  the  beneficiaries.  Under  a  statute  empowering  the 
jury  to  give  "such  damages  as  they  may  think  proportioned 
to  the  injury  resulting  from  such  death  to  the  parties,  respec- 
tively, for  whom  and  for  whose  benefit  such  action' shall  be 
brought,"  the  wounded  feelings  of  the  beneficiaries  may  be 
considered   in  estimating  the   damages.^"      Such   feelings   are 


Byrd  v.  Southern  Exp.  Co.,  139  N. 
C.  273;  Morales  v.  San  Juan  L.  & 
T.  Co.,  4  Porto  Rico  Fed.  361;  (but 
compare  Perianea  v.  Valdes,  id. 
126)  ;  Bremer  v.  Minneapolis,  etc.  R. 
Co.,  96  Minn.  469;  Brunke  v.  Mis- 
souri &  K.  Tel.  Co.,  112  Mo.  App. 
623  (the  statute  uses  "necessary 
injury")  ;  Wood  v.  Omaha,  87  Neb. 
213;  Johnson  County  v.  Carmen,  71 
Xeb.  682;  Hackney  v.  Delaware  & 
A.  Tel.  Co.,  69  X.  J.  L.  335;  Mc- 
Cabe  V.  X'arragansett  E.  L.  Co.,  26 
R.  I.  427,  17  Am.  X"eg.  Rep.  355; 
Gulf,  etc.  R.  Co.  V.  Farmer,  102 
Tex.  235;  Texas  &  N.  O.  R.  Co.  v. 
Walker,  58  Tex.  Civ.  App.  615; 
Houston  &  T.  Cent.  R.  Co.  v.  Rut- 
land, supra;  International,  etc.  R. 
Co.  V.  McVey,  46  Tex.  Civ.  App.  181 ; 
Pittsburgh,  etc.  R.  Co.  v.  Brown, 
178  Ind.  Redding  v.  Security 
Mut.  L.  Ins.  Co.  (Mo.  App.), 
344  S.  W.  185;  McCleary  v.  Pitts- 
burg R,  Co.,  47  Pa.  Super.  Ct. 
366;  Kansas  Pac.  R.  Co.  v.  Miller, 
2  Colo.  465,  466;  Illinois  Cent.  R. 
Co.  V.  Benz,  108  Tenn.  670,  58 
L.R.A.  690;  Chicago  v.  Major,  18 
111.  349,  68  Am.  Dec.  553;  Chicago, 
etc.  R.  Co.  V.  Morris,  26  111.  400; 
Chicago,  etc.  R.  Co.  v.  Shannon,  43 
111.  346,  14  Am.  Neg.  Cas.  368; 
Illinois  Cent.  R.  Co.  v.  Weldon,  52 
111.  290;  Holton  v.  Daly,  106  111. 
131;  Chicago,  etc.  R.  Co.  v.  Har- 
wood,  80  111.  88;  Oakes  v.  Maine 
Cent.  R.  Co.,  95  Me.  103;  Covington 


St.  R.  Co.  V.  Packer,  9  Bush  455,  15 
Am.  Rep.  725;  Barley  v.  Chicago, 
etc.  R.  Co.,  4  Biss.  430;  Etherington 
V.  Prospect  Park,  etc.  R.  Co.,  88 
N.  Y.  641,  12  Am.  Neg.  Cas.  327 
Freeman  v.  Railroad,  107  Tenn.  340 
North  Chicago  St.  R.  Co.  v.  Bro 
die,  156  111.  317;  O'Fallon  C.  Co.  v 
Laquet,  89  111.  App.  13;  Commer 
cial  Club  V.  Hilliker,  20  Ind.  App 
239;  Railroad  v.  Wyrick,  99  Tenn 
500;  Taylor,  etc.  R.  Co.  v.  Warner 
84  Tex.  122;  McGown  v.  Interna 
tional  &  G.  N.  R.  Co.,  85  Tex.  289 
St.  Louis,  etc.  R.  Co.  v.  Freeman 
36  Ark.  41,  11  Am.  Neg.  Cas.  147 
12  Am.  Neg.  Rep.  479 ;  Kake  v.  Hor 
ton,  2  Hawaii  209;  Donaldson  v, 
Mississippi  &  M.  R.  Co.,  IS  Iowa 
280,  87  Am.  Dec.  391;  Southwest- 
ern R.  Co.  V.  Paulk,  24  Ga.  356, 
366;  Hyatt  v.  Adams,  16  Mich.  180; 
Webb  V.  Denver,  etc.  R.  Co.,  7  Utah, 
17,  23 ;  Lazell  v.  Newfane,  70  Vt.  440; 
Walker  v.  McNeill,  17  Wash.  582; 
Hunt  V.  Conner,  26  Ind.  App.  41; 
Stuckey  v.  Atlantic  C.  L.  R.  Co.,  60 
S.  C.  237 ;  Florida  Cent.  &  P.  R.  Co. 
V.  Foxworth,  41  Fla.  1,  76;  Barth 
V.  Kansas  City  E.  R.  Co..  142  Mo. 
535,  556,  3  Am.  Neg.  Rep.  682; 
Knight  V.  Sadtler  L.  &.  Z.  Co.,  75 
Mo.  App.  541,  550;  Regan  v.  Chi- 
cago, etc.  R.  Co.,  51  Wis.  599; 
Green  v.  Southern  Pac.  Co.,  122  Cal. 
563;  Wells  v.  Denver,  etc.  R.  Co., 
7  Utah  482,  17  Am.  Neg.  Cas.  688; 
Mobile   &   0.    R.    Co.   v.   Watlv,    69 
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expressly  made  a  ground  of  recovery  by  the  statute  of  Florida.^^ 
In  Louisiana  physical  and  mental  pain  and  suffering  are  ele- 
ments of  damage,  regardless  of  whether  other  actual  damages 
are  claimed  or  not;  the  latter  if  the  relations  existing  between 
decedent  and  the  plaintiff  were  such  as  should  exist  between 
persons  sustaining  the  same  relations  to  each  other. ^^  Under 
the  Missouri  act  providing  for  the  recovery  of  such  damages 
as  are  deemed  fair  and  just  with  reference  to  the  necessary 
injury  resulting,  parents  may  recover  for  the  loss  of  the  com- 
fort, society  and  love  of  a  child. ^^  The  Virginia  statute  per- 
mits the  jury  to  award  such  damages  as  to  it  may  seem  fair 
and  just.  Under  it  punitive  damages  may  be  awarded,  and 
the  jury  may  consider  the  mental  suffering  of  those  for  whose 
benefit  the  action  was  prosecuted.®*  The  West  Virginia  act  is 
to  the  same  effect,  and  covers  the  same  kind  of  compensatory 


Miss.  145,  12  Am.  Neg.  Cas.  186; 
International,  etc.  E.  Co.  v.  Boy- 
kin,  32  Tex.  Civ.  App.  72. 

60  Xobrden  v.  Northeastern  R. 
Co.,  59  S.  C.  87,  105;  Brickman  v. 
Southern  R.,  74  S.  C.  306. 

Punitive  damages  are  also  recov- 
erable if  the  facts  justify  them. 
Lundy  v.  Southern  Bell  Tel.  &  T. 
Co.,  90  S.  C.  25. 

Under  this  statute  an  instruction 
as  to  decedent's  earning  capacity 
and  expectancy  is  not  prejudicial, 
for  the  reason  that  such  was  merely 
an  item  of  damages  competent  for 
the  consideration  of  the  jury.  South- 
ern R.  Co.  V.  Diseker,  13  Ga.  App. 
799  (under  South  Carolina  stat- 
ute). 

51  Florida  East  Coast  R.  Co.  v. 
Hayes,  66  Fla.  589;  Seaboard  A.  L. 
E.  V.  Moseley,  60  Fla.  186:  Calli- 
son  V.  Brake,  63  C.  C.  A.  354,  129 
Fed.  196  (by  parents). 

52  Burvant  v.  Wolfe,  126  La.  787, 
29  L.R.A.(N.S.)  677;  Bourg  v. 
Brownell-D.  L.  Co.,  120  La.  1009, 
124  Am.  St.  448;  Cherry  v.  Louis- 
iana &  A.  R.  Co.,  121  La.  471,  17 
L.R.A.(N.S.)   505,  126  Am.  St.  323; 


Dobyns  v.  Yazoo,  etc.  R.  Co.,  119 
La.  72;  Wooten  v.  United  I.  &  R. 
M.  Co.,  128  La.  294;  Robertson  v. 
Jennings,  128  La.  795,  3  N.  C.  C.  A. 
882;  Wood  v.  Gulf  Ref.  Co.,  128 
La.  96S. 

53  Sharp  v.  National  B.  Co.,  179 
Mo.  553. 

"Necessary  injury"  means  neces- 
sary pecuniary  damage.  The  whole 
of  the  husband's  probable  earnings 
is  not  the  measure  of  his  widow's 
recovery;  that  is  to  be  measured  by 
the  value  of  his  support  and  main- 
tenance. Knight  v.  Sadtler  L.  & 
Z.  Co.,  75  Mo.  App.  541;  Hawkins 
V.  Missouri  Pac.  R.  Co.,  182  Mo. 
323.  See  also  Troll  v.  Laclede  Gas 
Light  Co.,  182  Mo.  App.  600,  where 
by  necessary  inference,  the  court 
gives  the  same  effect  to  the  phrase. 

54  Matthews  v.  Warner,  29  Gratt. 
570,  26  Am.  Rep.  396;  Chesapeake 
&  0.  R.  Co.  V.  Ghee,  110  Va.  527; 
Pocahontas  C.  Co.  v.  Rukas,  104  Va. 
278,  20  Am.  Neg  Rep.  49;  Norfolk 
&  W.  R.  Co.  V.  Cheatwood,  103  Va. 
356.  See  Norfolk  &  W.  R.  Co.  v. 
Stevens,  97  Va.  631,  46  L.R.A.  367. 
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damages  as  well  as  exemplary  damages.**  The  same  conclusion 
was  announced  in  a  California  case  ruled  under  a  like  statute ;  *® 
but.  that  case  was  soon  disapproved,  and  the  rule  declared  to  be 
that  m  estimating  the  pecuniary  losses  of  a  wife  from  the  death 
of  her  husband  the  jury  may  consider  whether  or  not  the 
deceased  was  a  good  husband,  able  and  willing  to  provide  well 
for  his  wife.*'  The  Utah  statute  provides  for  the  recovery  of 
such  damages  as  imder  all  the  circumstances  of  the  case  may  be 
just.  Under  it  the  benefits  which  parents  may  derive  from  an 
adult  child  are  ''not  to  be  limited  in  all  cases  to  mere  contri- 
butions of  money,  but  may  consist  of  the  various  elements  that 
enter  into  the  domestic  relations  of  parent  and  child,  living  in 
one  family  or  otherwise.''  *^  In  case  of  the  death  of  the  hus- 
band and  father  the  juroi-s  may  consider  the  benefits  from  the 
associations,  comforts  and  pleasures  that  they  may  reasonably 
believe  from  the  evidence  his  family  would  have  received  from 
him  had  his  life  been  spared.*^  Though  it  be  provided  by  stat- 
ute that  "all  causes  of  action  shall  survive  and  may  be  brought 
notwithstanding  the  death  of  the  person  entitled  or  liable  to 
the  same,"  pain  and  suffering  resulting  from  an  injury  are  not 
elements  of  damage  in  an  action  by  the  administrator  of  the 
injured  person  brought  to  recover  damages  to  the  latters 
estat-e.  ®°  In  Connecticut  damages  are  recoverable  oh  the  same 
grounds  and  are  measured  by  the  same  rule  as  if  the  action  had 
been  brought  in  the  lifetime  of  the  decedent.^^  Under  a  statute 

55  Wigal  T.  City  of  Parkersburg,  There  need  not  be  a  special  allega- 
74  W.  Va.  25 ;  Kelley  v.  Railroad  tion  of  the  loss  of  the  society,  corn- 
Co.,  58  W.  Va.  216;  Thomas  v.  Elec-  fort,  protection  or  services  of  a  de- 
trical  Co.,  54  W.  Va.  395.  ceased  son.     Bond  v.  United  R.,  159 

56Cleary  v.   City  R.   Co.,  76  Cal.  Cal.  270. 

240.  58  Rogers  v.  Rio  Grande  Western 

57  Morgan   v.    Southern   Pac.    Co.,  R.   Co.,   32   Utah   367,   125   Am.   St. 

95  Cal.  510,  17  L.R.A.  71;  Munro  v,  S76. 

Pacific  Coast  D.  &  R.  Co.,  84  Cal.  59  Chilton   v.   Union   Pac.   R.    Co., 

515,  527,   18  Am.   St.  248.  8  Utah  47. 

There  is  no   legal  connection  be-  60  Dwyer  v.   Chicago,   etc.  R.  Co., 

tween    negligence    resulting    in    the  84  Iowa  479,  11  Am.  Xeg.  Cas.  522; 

death  of  a  person  and  a  physical  in-  Hutchins  v.  St.  Paul,  etc.  R.  Co.,  44 

jury  caused  by  a  nervous  shock  pro-  Minn.   5,   16   Am.   Xeg.   Cas.   294. 

duced  by  news  of  the  death  upon  the  61  Wilmot  v.  McPadden,  79  Conn, 

mother  of  the  deceased.     Norfolk  &  367. 
W.  R.  Co.  V.  Stevens,  Adm'v,  supra. 
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making  the  loss  of  means  of  support  the  ground  of  recovery, 
injury  to  the  plaintiff  because  of  over-work  performed  after  the 
disability  of  her  husband  because  of  intoxication,  is  not  a 
ground  of  recovery.®^ 

In  some  states  the  constitutions  or  statutes  provide  for  the 
recovery  of  exemplary  damages.®^  The  right  to  recover  such 
damages  is  given  by  the  constitution  of  Kentucky:  "When- 
ever the  death  of  a  person  shall  result  from  an  injury  inflicted 
by  negligence  or  wrongful  acts,  then,  in  every  such  case,  dam- 


62  Elshire  v.  Schuyler,  15  Neb. 
561. 

63  Denver  &  R.  G.  R.  Go.  v.  Fred- 
eric, 57  Colo.  90;  Southern  R.  Go. 
V.  Diseker,  13  Ga.  App.  799  (under 
South  Garolina  statute)  ;  Boott 
Mills  V.  Boston  &  M.  R.  Go.,  218 
Mass.  582;  Young  v.  St.  Louis,  etc. 
R.  Go.,  227  Mb,  307  ( under  the  stat- 
ute of  1905;  Goleman  v.  Himmel- 
berger-H.  L.  &  L.  Go.,  105  Mo.  App. 
254;  Olsen  v.  Montana  0.  P.  Go.,  35 
Mont.  400;  Ghristensen  v.  Floriston 
P.  &  P.  Go.,  29  Nev.  552;  Barks- 
dale  V.  Seaboard  A.  L.  R.,  76  S.  C. 
183;  Osteen  v.  Southern  R.,  76  S.  G. 
368  (an  amendment  of  the  statute 
adopted  in  1902  changed  the  former 
rule)  ;  Brickman  v.  Southern  R.,  74 
S.  G.  306;  Louisville,  etc.  R.  Go.  v. 
Orr,  91  Ala.  548,  13  Am.  Neg.  Gas. 
60;  Thompson  v.  Louisville,  etc.  R. 
Go.,  91  Ala.  496,  13  Am.  Neg.  Gas. 
67,  11  L.R.A.  146;  Kansas  Pac.  R. 
Co.  v.  Miller,  2  Colo.  467;  Same  v. 
Lundin,  3  id.  100;  Turner  v.  Nor- 
folk &  W.  R.  Co.,  40  W.  Va.  675,  17 
Am.  Neg.  Gas.  838  (but  see  Couch 
V.  Chesapeake  &  O.  R.  Co.,  45  W.  Va. 
51,  the  judges  being  equally  divided 
in  opinion)  ;  Matthews  v.  Warner, 
29  Gratt.  570,  26  Am.  Rep.  396; 
Gray  v.  McDonald,  104  Mo.  303; 
Barth  v.  Kansas  City  E.  R.  Co.,  142 
Mo.  535,  558,  3  Am.  Neg.  Rep.  682; 
St.  Louis,  etc.  R.  Co.  v.  Moore,  101 
Miss.  768,  39  L.R.A.(N.S.)  978  (the 


statute  does  not  expressly  provide 
therefor,  it  seems ) . 

The  California  statute  formerly 
provided  for  the  recovery  of  exem- 
plary damages;  but,  owing  to  a 
change,  they  are  not  now  recover- 
able. Lange  v.  Schoettler,  115  Gal. 
388. 

The  right  to  such  damages  is 
given  by  the  Constitution  of  Texas 
to  a  certain  class  of  persons,  and 
cannot  be  claimed  by  any  others. 
Winnt  V.  International,  etc.  R.  Co., 
74  Tex.  32,  5  L.R.A.  172. 

Under  a  statute  allowing  puni- 
tive damages  within  fixed  limits 
evidence  of  the  pecuniary  injury 
caused  by  the  death  is  inadmissible. 
Ervin  v.  St.  Louis,  etc.  R.  Co.,  158 
Mo.  App.  1.  Contra,  Boyd  v.  Mis- 
souri Pac.  R.  Co.,  249  Mo.  110,  4 
N.  C.  C.  A.  233. 

The  Colorado  statute,  providing 
that  damages  may  be  recovered  for 
death  in  such  amount,  not  exceed- 
ing $5,000,  as  the  jury  may  deem 
fair  and  just  in  consideration  of  the 
degree  of  defendant's  culpability 
has  been  construed  as  penal,  and 
hence  evidence  of  pecuniary  loss 
occasioned  by  the  death  is  incom- 
petent. Denver  &  R.  G.  R.  Co.  v. 
Frederic,  57  Colo.  90.  The  same 
seems  to  be  true  in  Massachusetts, 
under  the  Employer's  Liability  Act. 
Boott  Mills  v.  Boston  &  M.  R.  Co., 
218  Mass.  582. 
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ages  may  be  recovered  for  such  death  from  the  corporations 
and  persons  so  causing  the  same."  This  language  includes,  not 
alone  compensatory  damages,  but  all  varieties  of  damages 
known  to  the  law.^*  In  Washington  under  a  statute  allowing 
the  recovery  of  pecuniary  or  exemplary  damages,  both  cannot 
be  recovered  in  every  case;  in  case  of  mere  neglect  the  pecuni- 
ary loss  measures  the  recovery;  in  case  of  injury  caused  by 
moral  or  legal  wrong,  amounting  to  wilfulness,  exemplary  dam- 
ages may  be  added.®®  The  last  proposition  appears  to  be  in 
accord  with  a  Missouri  case.®®  Under  the  Alabama  act,  which 
provides  for  the  recovery  of  such  damages  as  the  jury  may 
assess,  the  damages  are  punitive  and  exemplary  in  every  case 
— punitive  of  the  act  done  and  intended  by  their  imposition  to 
stand  as  an  example  to  deter  others  from  the  commission  of 
mortal  wrongs  or  to  incite  to  diligence  in  the  avoidance  of  fatal 
casualties — the  purpose  being  the  preservation  of  human  life 
regardless  of  the  pecuniary  value  of  a  particular  life  to  the  next 
of  kin  under  statutes  of  distribution.  The  admeasurement  of 
the  recovery  must  be  by  reference  alone  to  the  quality  of  the 
wrongful  act  or  omission,  the  degree  of  culpability  involved  in 
the  doing  of  the  act  or  in  the  omission  to  act  as  required  by 
the  dictates  of  care  and  prudence,  and  without  any  reference 
to,  or  consideration  of,  the  loss  or  injury  the  act  or  omission 

M  Illinois    Cent.    R.    Co.    v.    Out-  of  the  damages  were  exemplary,  the 

land's  Adm'x,  160  Ky.  714;   Louis-  court    seems    to    have    treated    the 

ville  &  N.  R.  Co.  v.  Setser,  149  Ky.  whole  verdict  as  compensatory  dam- 

162;  Louisville  &  N.  R.  Co.  v.  King,  ages.     Illinois  Cent.  R.  Co.  v.  Out- 

131   Ky.  347;    Illinois  Cent.  R.  Co.  land's  Adm'x,   160  Ky.  714. 

V.  Sheegog,  126  Ky.  252;   Continen-  65  Klepsch    v.    Donald,    4    Wash, 

tal    C.    Co.    V.    Cole,    146   Ky.    821;  436,  444,  31  Am.  St.  936. 

Louisville  &  N.  R.  Co.  v.  Kelly,  100  66  Calcaterra  v.   lovaldi,   123   Mo. 

Ky.    421.      But   compare    Louisville  App.  347. 

&  N.  R.  Co.  v.  Orr,  91  Ala.  548.  In  Missouri  the  statute  provides 

In  Kentucky  it  is  proper  to  ask  that  in  determining  the  amount  of 

the   court   to   instruct   the   jury   to  damages   in   an   action   for   causing 

specify  which  part  of  the  verdict  is  death,  the  jury  may  have  regard  to 

allowed   for   compensatory  damages  mitigating   or    aggravating   circum- 

and  which  for  those  which  are  puni-  stances  attending  the  neglect  or  de- 

tive.     In  a  case  where  no  such  re-  fault   of   defendant.      Dalton   v.   St. 

quest  was  made,  and  where  the  ver-  Louis  Smelting  &  Refining  Co.,  188 

diet   failed  to  show   that   any   part  Mo.  App.  529. 
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may  occasion  to  the  living.^'''  Under  the  Alabama  statute, 
known  as  the  Employers'  Liability  Act,  the  damages  recover- 
able are  limited  to  such  as  are  compensatory.®'  It  has  also  been 
said  that  such  statutes  have  for  their  purpose  more  than  com- 
pensation; it  is  intended  by  them,  also,  to  promote  safety  of 
life  and  limb  by  making  negligence  that  causes  death  costly  to 
the  wrong-doer.®^  The  general  rule  which  requires  that  actual 
damage  shall  be  sustained  as  a  basis  for  exemplary  damages 
applies  in  actions  upon  death  statutes;  the  plaintiff  may  not 
object  to  the  sufficiency  of  the  latter.''^"  If  an  excessive  sum 
is  awarded  the  court  may  set  aside  the  verdict. "'^^  Exemplary 
damages  are  recoverable  in  Arkansas.'^  To  be  recovered 
against  a  corporation  because  of  the  act  or  neglect  of  its 
servant,  no  bad  faith,  evil  intent,  malice  or  intentional  wrong 


67  Jones  v.  Birmingham  Railway, 
Liorht  &  Power  Co.,  12  Ala.  App. 
474;  Eurnwell  Coal  Co.  v.  Setzer,  — 
Ala.  — ,  67  So.  604;  Richmond  &  D. 
R.  Co.  V.  Freeman,  97  Ala.  289, 
294,  13  Am.  Xeg.  Cas.  64,  fol- 
lowing previous  cases;  Louisville 
&  X.  R.  Co.  V.  Tegner,  125  Ala. 
593;  Same  v.  Lansford,  42  C.  C. 
A.  160,  102  Fed.  62;  McGhee  v. 
McCarley,  44  C.  C.  A.  252,  103  Fed. 
55 ;  Randle  v.  Birmingham  R.,  L. 
&  P.  Co.,  169  Ala.  314;  Kennedy  v. 
Davis,  171  Ala.  609;  Osteen  v. 
Southern  R.,  76  S.  C.  368;  Louis- 
ville &  X.  R.  Co.  V.  Perkins,  1  Ala. 
App.  370. 

Under  this  statute  an  instruction 
which  permitted  the  jury  to  assess 
the  amount  of  damages  recoverable 
for  the  death  of  a  child  at  "a  small 
sum  or  nominal  damages"  if  they 
found  that  such  sum  would  suffi- 
ciently punish  defendant  was  held 
erroneous  by  its  rofercnce  to  nom- 
inal damages.  Illinois  Cent.  R.  Co. 
y.  Robinson,  —  Ala.  — ,  66  So.  519. 

In  Sloss-S.  S.  &  I.  Co.  V.  Drane, 
88  C.  C.  A.  34,  100  Fed.  780,  the 
right   to   recover    punitive   damages 


under  the  Alabama  Code  of  1896  is 
denied;  the  recovery  need  not  be 
limited  to  compensatory  damages, 
but  may  extend  to  such  as  the  jury 
may  award  in  their  discretion  under 
proper  instructions. 

It  is  immaterial  whether  the  de- 
ceased was  an  adult  or  a  minor. 
Louisville  &  X.  R.  Co.  v.  Bogue,  177 
Ala.  349. 

Damages  cannot  be  mitigated  by 
proof  of  the  care  and  competence  of 
the  person  whose  a<;t  or  neglect 
caused  the  death.  Adler  v.  Martin, 
179  Ala.  97. 

68  Southern  Iron  &  Steel  Co.  v. 
Boston,  —  Ala.  — ,  66  So.  684 ;  Citi- 
zens' L.,  H.  &  P.  Co.  V.  Lee,  182 
Ala.  561. 

69  Per  Shelby,  C.  J.,  in  Whitmer 
V.  El  Paso  &  S.  W.  Co.,  119  C.  C.  A. 
037,  201  Fed.  193.  The  statute  con- 
sidered provided  for  exemplary 
damages. 

70  Louisville  &  X.  R.  Co.  v.  Street, 
164  Ala.  155. 

71  Cox  V.  Birmingham  R.,  L.  &  P. 
Co.,  163  Ala.  170. 

72  St.  Louis,  etc.  R.  Co.  v.  Stamps, 
84  Ark.  241. 
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being  shown,  it  must  appear  that  the  master  had  knowledge  of 
the  servant's  unfitness  or  incapacity."  Under  the  Missouri 
act  there  can  be  a  recovery  of  punitive  damages  only  under 
circumstances  which  would  have  permitted  their  recovery  if 
the  action  had  been  brought  by  the  deceased.'^*  Under  the 
Nevada  statute  it  is  not  required  that  the  complaint  specify 
what  portion,  or  whether  any,  of  the  damages  asked  are  claimed 
as  exemplary.''^^  The  constitution  of  Texas  provides  that  in  case 
of  wilful  homicide  there  shall  be  responsibility  for  exemplary 
damages.  Where  a  case  is  within  that  provision  the  jury  may 
be  directed  to  award  such  damages,'^  if  actual  damages  are 
recoverable."     Exemplary  damages  are  recoverable  imder  the 


73  Benner  v.  Tnickee  River  G.  E. 
Co.,  193  Fed.  740. 

74Kuehne  P.  Co.  v.  Allen,  78  C. 
C.  A.  418,  148  Fed.  666. 

Section  5425  of  the  Revised  Sta- 
tutes of  Missouri,  1909,  providing 
for  both  compensatory  and  punitive 
damages  for  death  or  injury  caused 
by  a  public  conveyance  is  inappli- 
cable to  cases  of  injury  or  death  due 
to  an  automobile,  although  section 
8523  of  the  same  statute  provides 
that  for  injury  or  death  caused  by 
an  automobile  "damages  for  such  in- 
jury or  death  may  be  recovered  as 
provided  in  section  5425,"  and  in 
such  case  only  compensatory  dam- 
ages are  recoverable.  The  reason 
given  is  that  section  5425  contained 
a  reference  to  a  penalty  which  was 
lacking  in  section  8523.  Roberts  v. 
Trunk,  179  Mo.  App.  358. 

75  Peers  v.  Nevada  P.,  L.  &  W. 
Co.,   118   Fed.   400. 

76  Morgan  v.  Barnhill,  55  C.  C.  A. 
1,  118  Fed.  24;  Holland  v.  Closs 
(Tex.  Civ.  App.),  146  S.  W.  671. 

The  Texas  statute  gives  an  action 
for  "actual  damages"  when  death  is 
caused  by  the  negligence  or  careless- 
ness of  the  proprietor,  owner,  char- 


terer or  hirer  of  any  railroad,  *  *  ♦ 
or  by  the  unfitness,  gross  negligence 
or  carelessness  of  their  servants  or 
agents;  when  it  is  caused  by  the 
wrongful  act,  negligence,  unskilful- 
ness  or  default  of  another;  and  in  a 
separate  section  provides  that  when 
death  is  caused  by  the  wilful  act  or 
omission  or  gross  negligence  of  the 
defendant,  exemplary  as  well  as  ac- 
tual damages  may  be  recovered. 
These  provisions  are  construed  to 
authorize  exemplary  damages  only 
for  the  defendant's  wilful  act,  omis- 
sion or  gross  negligence;  if  the  de- 
fendant is  a  corporation  the  act, 
omission  or  negligence  must  be  at- 
tributable to  one  who  represented  it 
in  its  corporate  capacity,  as  its  of- 
ficer, not  of  a  mere  ordinary  servant 
or  agent.  Houston,  etc.  R.  Co.  v. 
Cowser,  57  Tex.  293;  International, 
etc.  R.  Co.  v.  McDonald,  75  id.  41. 
The  retention  in  the  defendant's 
service  of  the  servant  whose  negli- 
gence has  caused  death  is  not  suflB- 
cient  to  constitute  a  ratification  of 
his  act  so  as  to  authorize  the  impo- 
sition of  exemplary  damages.     Id. 

77  Wilson    V.    Brown     (Tex.    Civ. 
App.),  154  S.  W.  322. 
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civil  damage  statute  of  Illinois"  and  Tennessee.''^  There 
cannot  be  a  recovery  of  such  damages  under  the  death  statutes 
of  several  states/"  In  ISTew  York  interest  is  recoverable  from 
the  date  of  death  in  accordance  with  the  general  rule  relating 
to  injuries  to  property.'^  In  Michigan  where  the  damages  are 
computed  as  of  the  time  of  the  death  interest  may  be  added  to 
the  date  of  the  trial.^^  Questions  as  to  damages  for  death  aris- 
ing under  the  Federal  Employers'  Liability  Act  ai-e  treated  else- 
where.*' 

§  1264.  Recovery  of  nominal  damages.  In  England  and  some 
states  of  the  Union  some  actual  damages  must  be  shown  as  essen- 
tial to  the  maintenance  of  the  action;  merely  to  show  that,  in 
other  respects,  the  facts  bring  the  case  within  the  statute  will  not 
entitle  the  plaintiff  to  nominal  damages.'*  There  is  reasonable 
ground  for  this  doctrine  where  the  statute  requires  that  the 
damages  shall  be  apportioned  among  the  beneficiaries ;  **  and 
where  it  is  provided  that  the  recovery  shall  be  such  sum  as  the 
jury  shall  deem  fair  and  just.'^  The  general  rule  in  the  United 
States  is  that  at  least  nominal  damages  may  be  recovered.    "The 

78  Belting  v.  Hobbett,  142  111.  72.  81  Meekin  v.  Brooklyn  Heights  R. 

79  Union  R.  Co.  v.  Carter,  129  Co.,  164  X.  Y.  145,  149,  8  Am.  Xeg. 
Tenn.  459.     Under  Shannon's  Code,       Rep.  490,  51   L.R.A.  235. 

§§  4025-4028,  a  widow  may  recover  82  Larsen  v.   Home   Tel.    Co.,    164 

not  only  compensatory  damages  for  Mich.  295. 
her  own  loss,  but  also  any  damages  83  Ch.   40. 

which    deceased   might   have    recov-  84Vining   v.    Rexford    (Pa.),   201 

ered  if  he  had  survived,  and  puni-  Fed.    904;    Duckworth    v.    Johnson, 

tlve   damages   if   the   facts   make   a  4  H.   &  IST.   653,   15   Am.  Neg.   Rep. 

proper    case    for    the    allowance    of  633;   Boulter  v.  Webster,  13  Week, 

such  damages.     Where  the  recovery  Rep.  289;  Lazelle  v.  Newfane,  70  Vt. 

exceeds  the  amount  of  compensatory  440,  446;  McGown  v.  International, 

damages  the  excess  is  to  be  regard-  etc.  R.  Co.,  85  Tex.  289 ;   Cooper  v. 

ed  as  smart  money.  Shore  E.  Co.,  63  N.  J.  L.  558,  567 : 

80  Western  U.  Tel.  Co.  v.  Catlett,  Rouse  v.  Detroit  E.  R.,  128  Mich. 
100  C.  C.  A.  489,  177  Fed.  71  (pass-  149;  Romeo  v.  Western  C.  &  M.  Co., 
ing  on  the  North  Carolina  act  which  157  111.  App.  67;  Rader  v.  Galves- 
provides  for  the  recovery  of  a  fair  ton,  etc.  R.  Co.  (Tex.  Civ.  App.), 
and  just  compensation  for  the  pecu-  137  S.  W.  718. 

niary  damage)  ;  Palmer  v.  Philadel-  85  Sliallue  v.  Long  Tunnel  G.  M. 

phia,  etc.  R.  Co.,  218  Pa.  114;  Atch-  Co.,  10  Vict.  L.  R.    (law)    56. 

ison,    etc.    R.    Co.   v.   Townsend,    71  86  Kelley  v.  Railroad   Co.,  58   W. 

Kan.  524,  18  Am.  Neg.  Rep.  328.  Va.   216,   2   L.R.A.  (N.S.)    898. 
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only  condition,"  says  Comstock,  J.,  "on  which  the  right  of  the 
administrator  to  sue  under  the  statute  depends  is  the  common- 
law  right  of  the  injured  person  to  maintain  an  action  if  he 
were  living."  ^'^  "It  may  be  added,"  he  said,  "that,  as  the 
statute  expressly  gives  the  right  of  action,  nominal  damages  at 
least  could  be  recovered."  *^  And  where  the  action  is  given  for 
the  benefit  of  the  widow  or  next  of  kin,  and  it  appears  there 
are  such,  there  may  be  a  recovery  to  that  extent,  though  no 
actual  or  substantial  loss  to  them  be  shown.^^  Where  collateral 
kindred  are  the  parties  in  interest  proof  of  damage  must  be 
made  or  nominal  damages  cannot  be  recovered,^"  at  least  in  a 
court  of  admiralty.^^  Where  lineal  and  collateral  kindred 
join  as  parties  and  substantial  injury  is  shown  by  the  former, 
the  recovery  is  not  limited  to  a  nominal  sum.^^ 

Actual  damages  resulting  from  the  death  are  made  recover- 


87  Quin  V.  Moore,  15  N.  Y.  434. 

88  Id. ;  Lyons  v.  Cleveland,  etc.  R. 
Co.,  7  Ohio  St.  337,  70  Am.  Dec.  75 ; 
St.  Louis,  etc.  R.  Co.  v.  Binn,  10 
Kan.  App.  468,  8  Am.  Neg.  Rep. 
602;  Pizzi  v.  Reid,  72  App.  Div. 
(N.  Y.)  162;  Seaboard  A.  L.  R.  v. 
Moseley,  60  Fla.  186;  Savage  v. 
Hayes,  142  111.  App.  316;  Atchison, 
etc.  R.  Co.  V.  Fajardo,  74  Kan.  314; 
Davis  V.  Arkansas  S.  R.  Co.,  117  La. 
320;  Crabtree  v.  Missouri  Pac.  R. 
Co.,  86  Xeb.  33,  136  Am.  St.  633, 
citing  the  text;  Morgan  v.  Oronogo 
Circle  M.  Co.,  160  Mo.  App.  99. 
Compare  Regan  v.  Chicago,  etc.  R. 
Co.,  51  Wis.  599. 

89  Swift  V.  Johnson,  71  C.  C. 
A.  619,  138  Fed.  867,  1  L.R.A.(N.S.) 
1161;  Bonato  v.  Peabody  C.  Co., 
156  111.  App.  196;  Brennen  v.  Chi- 
cago &  C.  C.  Co.,  147  id.  263 ;  Cleve- 
land, etc.  R.  Co.  V.  Starks,  174  Ind. 
345;  Rockford,  etc.  R.  Co.  v.  De- 
laney,  82  111.  198;  Johnson  v.  Mis- 
souri Pac.  R.  Co.,  18  Neb.  690; 
Chicago  v.  Seholten,  75  111.  468; 
Chicago,  etc.  R.  Co.  v.  Shannon,  43 


id.  338,  14  Am.  Neg.  Cas.  368;  Gro- 
tenkemper  v.  Harris,  25  Ohio  St. 
510;  Pennsylvania  R.  Co.  v.  Keller, 
67  Pa.  300;  North  Pennsylvania  R. 
Co.  V.  Kirk,  90  id.  15;  Howard  v. 
Delaware  &  H.  R.  C.  Co.,  40  Fed. 
195,  6  L.R.A.  75 ;  Kelley  v.  Chicago, 
etc.  R.  Co.,  50  Wis.  381,  17  Am. 
Neg.  Cas.  905;  North  Chicago  St. 
R.  Co.  V.  Brodie,  156  111.  317; 
Burk  v.  Areata  &  M.  R.  R.  Co., 
125  Cal.  364,  73  Am.  St.  52;  Chi- 
cago, etc.  R.  Co.  V.  Gunderson,  174 
111.  495;  Anderson  v.  Chicago,  etc. 
R.  Co.,  35  Neb.  95,  102;  Jenkins  v. 
Hankins,  98  Tenn.  545,  559;  Brou- 
ghel  V.  Southern  New  England  Tel. 
Co.,  73  Conn.  614.  But  see  Hurst  v. 
Detroit  City  R.  Co.,  84  Mich.  539, 
548. 

90  Chicago,  etc.  R.  Co.  v.  Gunder- 
son, supra;  Pittsburgh,  etc.  R.  Co.  v. 
Reed,  44  Ind.  App.  635. 

91  In  re  California  N.  &  I.  Co., 
110  Fed.  670. 

92  Grace  &  H.  Co.  v.  Strong,  224 
111.  630. 
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able  bj  a  variety  of  expressions  in  tbe  several  statutes,  but  tlicy 
are  all  interpreted  in  general  to  indicate  substantially  the  same 
view  on  phases  of  the  injury.  The  main  inquiry  is,  what  is 
the  pecuniary  loss  to  those  persons  for  whose  benefit  in  a  par- 
ticular case  the  action  is  brought?  What  aid  or  advantage, 
having  a  pecuniary  value,  have  these  persons  lost  by  reason  of 
the  death  ?  This  inquiry  is  considerably  diversified  by  the 
different  relationships  embraced  by  the  statute.  This  consid- 
eration justifies  separate  generalization  of  the  action  relative  to 
each  class  of  beneficiaries. 

§  1265.  Recovery  by  widow.  The  recovery  by  a  widow  of 
damages  resulting  to  her  from  the  death  of  her  husband  will 
be  governed  by  the  general  rule  applicable  to  all  the  beneficiaries 
provided  for  by  the  statute,  which  is  the  present  value  of  her 
reasonable  expectation  of  pecuniary  advantage  from  the  con- 
tinuance of  the  life  of  the  deceased,®^  regard  being  had  to  the 


93Kipros  V.  Uintah  Ry.  Co.,  45 
Utah  389;  Frechett  v.  Illinois  Cent. 
R.  Co.,  188  111.  App.  377;  Chesa- 
peake &  P.  Tel.  Co.  V.  State,  124 
Md.  527;  Boos  v.  Minneapolis,  St. 
P.  &  S.  S.  M.  R.  Co.,  127  Minn.  381; 
Powell  V.  Union  Pac.  R.  Co.,  255  Mo. 
420;  Zitnik  v.  Union  Pac.  R.  Co.,  95 
Neb.  152;  Radley  v.  Leray  Paper 
Co.,  214  N.  Y.  32,  L.R.A.1915E  1199, 
[motion  for  reargument  denied,  214 
N.  Y.  688];  Arnold  v.  State,  163 
App.  Div.  (N.  Y.)  253;  Embler  v. 
Gloucester  Lumber  Co.,  167  N.  C. 
457;  Great  Western  Coal  &  Coke 
Co.  V.  Coffman,  43  Okla.  404;  Great 
Western  Coal  &  Coke  Co.  v.  Boyd, 
43  Okla.  438;  St.  Louis  &  S.  F.  R. 
Co.  V.  Long,  41  Okla.  177;  Big  Jack 
Min.  Co.  V.  Parkinson,  41  Okla.  125 ; 
McDaniel  v.  Lebanon  Lumber  Co., 
71  Ore.  15;  Gillett  v.  Flanner-Steger 
Land  &  Lumber  Co.,  150  Wis.  578; 
Secord  v.  John  Schroedor  Lumber 
Co.,  160  Wis.  1;  Belstncr  v.  Town 
of  Sumner,  157  Wis.  556;  Sadowski 
V.    Thomas    Furnace    Co.,    157    Wis. 


443;  Missouri,  etc.  R.  Co.  v.  West, 
38  Okla.  581;  Gulf,  etc.  R.  Co.  v. 
Beezley  (Tex.  Civ.  App.),  153  S.  W. 
651;  McDonald  v.  Sydney,  46  Nova 
Scotia  436;  HofTman  v.  R.  Co., 
infra;  Louisville  &  N.  R.  Co.  v. 
Morris,  179  Ala.  239;  St.  Louis,  etc. 
R.  Co.  V.  Freeman,  89  Ark.  326; 
Kansas  City  S.  R.  Co.  v.  Henrie,  87 
Ark.  443;  Consolidated  S.  Co.  v. 
Staggs,  164  Ind.  331;  Larsen  v. 
Home  Tel.  Co.,  164  Mich.  295; 
Gundy  v.  Nye-S.  F.  Co.,  89  Neb.  599 ; 
Young  V.  Beveridge,  81  Neb.  180; 
Hackney  v.  Delaware  &  A.  Tel.  Co., 
69  N.  J.  L.  335;  New  York,  etc.  R. 
Co.  V.  Roe,  4  Ohio  C.  C.  (N.S.)  284: 
Irwin  V.  Pennsylvania  R.  Co.,  226 
Pa.  156;  Burns  v.  Same,  219  Pa. 
225;  Carmona  v.  Fajando  D.  Co.,  5 
Porto  Rico  Fed.  209;  International, 
etc.  R.  Co.  v.  McA^ey,  99  Tex.  28: 
David  V.  Southwestern  R.  Co.,  41 
Ga.  223;  Potter  v.  Chicago,  etc.  R. 
Co.,  21  Wis.  372,  7  Am.  Neg.  Cas. 
157,  94  Am.  Dec.  548;  Louisville, 
etc.    R.   Co.   V.    Case,   9    Bush    728; 
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prospect  of  his  advancement  and  increased  salary  under  civil 
service  rules ;  ^*  but  evidence  as  to  the  specific  salaries  of  higher 
positions  is  not  admissible.®^ 


The  damages  recoverable  by  her 


Railroad  Co.  v.  Barron,  5  Wall.  93 ; 
Telfer  v.  Northern  R.  Co.,  30  N.  J. 
L.  188,  12  Am.  Neg.  Cas.  275;  Raf- 
ferty  v.  Buckman,  46  Iowa  195 ; 
Louisville,  etc.  R.  Co.  v.  Stacker,  86 
Tenn.  343,  17  Am.  Neg.  Cas.  443,  6 
Am.  St.  840;  Central  R.  Oo.  v. 
Thompson,  76  Ga.  770;  San  Antonio 
T.  Co.  V.  White,  94  Tex.  468,  9  Am. 
Neg.  Rep.  616;  Harrison  v.  Sutter 
St.  R.  Co.,  116  Cal.  156,  1  Am.  Neg. 
Rep.  403;  Hayes  v.  Williams,  17 
Colo.  465,  474,  13  Am.  Neg.  Cas. 
573;  Williams  v.  Walton,  9  Houst. 
322,  13  Am.  Neg.  Cas.  787;  Loui- 
siana E.  R.  Co.  V.  Carstens,  19  Tex. 
Civ.  App.  190;  English  v.  Southern 
Pac.  Co.,  13  Utah  407,  421,  12  Am. 
Neg.  Cas.  626,  57  Am.  St.  772,  35 
L.R.A.  155;  Abbot  v.  McCadden,  81 
Wis.  563,  29  Am.  St.  910;  Liermann 
V.  Chicago,  etc.  R.  Co.,  82  Wis.  286, 
33  Am.  St.  37;  Harkins  v.  Pullman 
P.  C.  Co.,  52  Fed.  724;  May  v.  West 
Jersey  &  S.  R.  Co.,  62  N.  J.  L.  67,  5 
Am.  Neg.  Rep.  417;  McHugh  v. 
Schlosser,  159  Pa.  480,  39  Am.  St. 
699,  23  L.R.A.  574;  Alabama  M.  R. 
Co.  V.  Jones,  114  Ala.  519,  1  Am. 
Neg.  Rep.  551,  62  Am.  St.  121; 
Oakes  v.  Maine  Cent.  R.  Co.,  95  Me. 
103 ;  McLean  v.  Board,  7  Vict.  L.  R. 
(law)  239;  Greenwood  v.  King,  82 
Neb.  17. 

An  instruction  which  fails  to 
limit  the  measure  of  damages  to 
the  pecuniary  loss  sustained  by  the 
wife  as  a  result  of  her  husband's 
death  is  not  prejudicial  where  the 
damages  recovered  would  not  have 
been  excessive  under  a  proper  in- 
struction. Great  Western  Coal  & 
Coke  Co.  V.  Coflfman,  43  Okla.  404; 
Great  Western  Coal  &  Coke  Co.  v. 
Boyd,  43  Okla.  438. 


The  fact  that  decedent  was  in  the 
habit  of  becoming  intoxicated  is 
competent  as  bearing  on  his  prob- 
able earnings  and  consequently  on 
the  financial  loss  sustained  by  the 
wife  as  a  result  of  his  death. 
Fearon  v.  New  York  Life  Ins.  Co., 
162  App.  Div.    (N.  Y.)   560. 

94  Central  R.  Co.  v.  Minor,  2  Ga. 
App.  804;  King  v.  Ann  Arbor  R. 
Co.,  144  Mich.  65 ;  Conrad  v.  New 
York  Cent.,  etc.  R.  Co.,  137  App. 
Div.  (N.  Y.)  372;  Geary  v.  Metro- 
politan St.  R.  Co.,  73  App.  Div. 
(N.  Y.)  441.  See  Hoffman  v.  Chi- 
cago, etc.  R.  Co.,  91  Neb.  783. 

Due  allowance  for  the  probable 
increase  in  the  earning  capacity  of 
the  decedent  may  be  made  where  it 
is  shown  he  was  in  the  line  of  pro- 
motion. The  jury  must  not  indulge 
in  extravagant  speculation  outside 
the  evidence  as  to  what  the  in- 
creased earning  capacity  might  be. 
The  burden  is  on  the  plaintiff  to 
produce  evidence  of  a  substantial 
nature  to  show  what  the  future 
earnings  would  probably  be  and 
their  present  value.  St.  Louis,  etc. 
R.  Co.  V.  Freeman,  89  Ark.  326. 

The  earnings  of  the  decedent  in 
an  occupation  he  had  followed,  it 
not  appearing  he  was  disqualified 
to  pursue  it  or  had  permanently 
abandoned  it,  may  be  shown.  Ala- 
bama G.  S.  R.  Co.  V.  McWhorter,  156 
Ala.  269. 

95  Barr  v.  Southern  California 
Edison  Co.,  24  Cal.  App.  22;  Big 
Jack  Min.  Co.  v.  Parkinson,  41  Okla. 
125;  Ittner  B.  Co.  v.  Ashby,  3  98 
111.  562;  Kountz  v.  Toledo,  etc.  R. 
Co.,  189  Fed.  494;  Vreeland  v.  Mich- 
igan Cent,  R.  Co.,  id.  495;  Ward  v. 
Dampskibsselskabet       Kjoebenhavn, 
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will  include  the  value  of  her  support  by  and  the  protection  of 
her  husband  during  the  time  he  would  probably  have  lived  and 
supported  her  but  for  his  death,  unless  her  life  expectancy  is 
less  than  his.'^  The  jury  may  also  consider  the  addition  that 
the  earnings  of  the  deceased  would  probably  have  made  to  his 
wealth  and  property  had  he  continued  to  live,  and  the  reason- 
able expectation  the  widow  had  of  pecuniary  advantage  by 
ultimately  receiving  a  share  of  such  earnings  as  one  of  his 


144  Fed.  524;  Peters  v.  Southern 
Pae.  Co.,  160  Cal.  48;  Paris,  etc.  E, 
Co.  V.  Robinson,  104  Tex.  Civ.  App. 
482,  5  N.  C.  C.  A.  622;  Voelker  v. 
Hill-0.  C.  Co.,  153  Mo.  App.  1; 
Haines  v,  Pearson,  107  Mo.  App. 
481;  Neary  v.  Northern  Pac.  R.  Co., 
41  Mont.  480;  Mize  v.  Rocky  Mt. 
Bell  Tel.  Co.,  38  Mont.  521,  129  Am. 
St.  659;  Halverson  v.  Seattle  E. 
Co.,  35  Wash.  600;  Keeley  v.  Great 
Northern  R.  Co.,  139  Wis.  448; 
Ryan  v.  Oshkosh  G.  L.  Co.,  138  Wis. 
466 ;  Dyas  v.  Southern  Pac.  Co.,  140 
Cal.  296;  Hale  v.  San  Bernardino 
Valley  T.  Co.,  156  Cal.  713. 

There  must  be  a  time  limit  on  the 
value  of  such  support,  and  evidence 
to  show  its  value.  Texas  &  P.  R. 
Co.  V.  Gullett  (Tex.  Civ.  App.),  134 
S.  W.  262. 

If  the  allowance  in  favor  of  a 
widow  on  account  of  the  loss  of  the 
society,  comfort  and  protection  of 
her  husband  exceeds  tliat  made  on 
account  of  her  pecuniary  loss,  it  will 
be  deemed  excessive.  Florida  Cent. 
&  P.  R.  Co.  V.  Foxworth,  41  Fla.  1, 
45  Fla.  278. 

The  earnings  of  the  deceased  just 
prior  to  death  are  to  be  considered 
in  connection  with  his  capacity,  the 
probable  duration  of  his  life  and 
the  amount  of  his  earnings  wliich 
would  probably  have  gone  to  his 
family.     Jones  v.  Kansas  City,  etc. 


R.  Co.,  178  Mo.  528,  20  Am.  Neg. 
Rep.  674,  101  Am.  St.  434. 

It  is  presumed  that  the  deceased 
was  industrious  and  sober,  treated 
his  family  properly  and,  having  a 
fixed  income,  gave  them  adequate 
support.  Toledo  R.  &  L.  Co.  v. 
Ward,  25  Ohio  C.  C.  399,  2  Ohio 
C.  C.  (N.S.)  256.  "And  even  if  he 
had  not  theretofore  performed  such 
duties  his  widow  had  a  right  to 
their  performance,  and  is  not  to  be 
limited  to  merely  nominal  damages 
for  the  negligent  destruction  of  that 
right."     Voelker  v.  C.  Co.,  supra. 

The  words  "necessary  injury"  in- 
clude any  damages  whicli  may  be 
estimated  according  to  a  pecuniary 
standard,  whether  present,  prospec- 
tive or  proximate.  Barth  v.  Kansas 
City  E.  |l.  Co.,  142  Mo.  535,  559,  3 
Am.  Neg.  Rep.  682. 

Under  some  civil  damage  acts  all 
tho  consequences  of  loss  of  support 
may  be  recovered  and  such  other 
loss  as  may  be  proved.  Pilkins  v. 
Hans,  87  Neb.  7. 

In  Delaware  the  recovery  is  con- 
trolled by  the  probable  time  the  de- 
ceased would  have  lived  but  for  the 
wrong,  and  the  portion  of  his  gross 
earnings  or  income  the  wife  would 
have  received  from  him.  Gatta  v. 
Philadelphia  B.  &  W.  R.  Co.,  2 
Boyce    (Del.)    551. 

93  Helena  G.  Co.  v.  Rogers,  104 
Ark.  59. 
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heirs.^'  The  amount  of  his  probable  accumulations  would 
depend  on  his  age,  occupation,  habits,  bodily  health  and  abil- 
ity.^*    In  considering  the  accumulations  which  the  deceased 


97  Tidmarsh  v.  Chicago,  etc.  R. 
Co.,  149  Wis.  590;  Peters  v.  South- 
ern Pac.  Co.,  160  Cal.  48 ;  New  York, 
«tc.  R.  Co.  V.  Roe,  4  Ohio  C.  C. 
(N.  S.)  284;  Neary  v.  Northern 
Pac.  R.  Co.,  41  Mont.  480;  Texas 
.&  N.  0.  R.  Co.  V.  Walker, 
58  Tex.  Civ.  App.  615;  Gray  v. 
Phillips,  54  Tex.  Civ.  App.  148; 
Spiking  V.  Consolidated  R.  &  P. 
Co.,  33  Utah  313  (accumulations 
likely  to  be  produced  by  the  skill, 
personal  supervision  and  diligence 
of  the  deceased)  ;  Ryan  v.  Oshkosh 
G.  L.  Co.,  138  Wis.  466;  West  v. 
Bayfield  M.  Co.,  144  Wis.  106,  5 
N,  C.  C.  A.  279;  Lawson  v.  Chicago, 
etc.  R.  Co.,  64  Wis.  448,  54  Am.  Rep. 
634,  10  Am.  Neg.  Cas.  562;  Castello 
V.  Landwehr,  28  Wis.  522;  Annas  v. 
Milwaukee,  etc.  R.  Co.,  67  id.  48,  58 
Am.  Rep.  848,  10  Am.  Neg.  Cas.  546; 
Kaspari  v.  Marsh,  74  Wis.  563,  17 
Am.  Neg.  Cas.  924;  Harrison  v.  Sut- 
ter St.  R.  Co.,  116  Cal.  156,  168; 
Florida  Cent.  &  P.  R.  Co.  v.  Fox- 
worth,  41  Fla.  1,  76;  Chicago  &  A. 
R.  Co.  V.  Kelly,  182  111.  267,  272,  6 
Am.  Neg.  Rep.  488,  affg  80  111.  App. 
675;  Gulf,  etc.  R.  Co.  v.  Johnson,  1 
Tex.  Civ.  App.  103;  Rudiger  v.  Chi- 
cago, etc.  R.  Co.,  101  Wis.  292,  302; 
Bauer  v.  Richter,  103  Wis.  412,  420. 
Contra,  Baltimore  &  P.  R.  Co.  v. 
Golway,  6  App.  Cas.  (D.  C.)  142, 
178,  and  see  cases  cited  infra,  this 
section. 

Under  a  statute  making  the  gross 
value  of  a  husband's  life  the  meas- 
ure of  his  widow's  recovery,  regard- 
less of  whether  she  had,  previous  to 
his  death,  received  anything  from 
him  or  not,  and  without  regard  to 
what    his    personal    expenses    may 


have  been,  the  increased  prosperity 
of  his  family  after  his  death  is  irrel- 
evant. Boswell  V.  Barnhart,  96  Ga. 
521,  14  Am.  Neg.  Cas.  82. 

Conversely  it  seems  that  if  the 
evidence  tends  to  show  that  the  ex- 
pectation of  the  widow  could  not 
be  more  than  the  mere  necessaries 
of  life  in  a  very  humble  station, 
her  recovery  will  be  cut  down  ac- 
cordingly, as  where  the  deceased 
was  49  years  of  age  and  was  a 
steady  worker,  but  had  accumulated 
no  property.  In  that  case  on  ap- 
peal the  court  drew  the  inference 
that  the  daily  wage,  of  whicli  there 
Avas  no  evidence,  could  not  have 
been  large  if  at  that  age  deceased 
had  saved  nothing.  Belstner  v. 
Town  of  Sumner,  157  Wis.  556. 

98  Missouri,  etc.  R.  Co.  v.  West, 
38  Okla.  58]  :  Burns  v.  Pennsyl- 
vania R.  Co.,  219  Pa.  225:  Pocahon- 
tas C.  Co.  V.  Rukas,  104  Va.  278,  20 
Am.  Neg.  Rep.  49 ;  Norfolk  &  W.  R. 
Co.  V.  Cheatwood,  103  Va.  356;  Kan- 
sas Pac.  R.  Co.  V.  Lundin,  3  Colo. 
94;  Holmes  v.  Oregon,  etc.  R.  Co.,  6 
Sawyer  262;  Au  v.  New  York,  etc. 
R.  Co.,  29  Fed.  72;  Shaber  v.  St. 
Paul,  etc.  R.  Co.,  28  Minn.  103,  12 
Am.  Neg.  Cas.  169 :  Chicago  v. 
Scholten,  75  111.  468;  Chicago,  etc. 
R.  Co.  V.  Moranda,  93  id.  302,  14 
Am.  Neg.  Cas.  362,  34  Am.  Rep.  168 ; 
Roose  V.  Perkins,  9  Neb.  304,  31  Am. 
Rep.  409 ;  Taylor  v.  Western  Pac.  R. 
Co.,  45  Cal.  323,  13  Am.  Neg.  Cas. 
349 ;  ]\lclntyre  v.  New  York  Cent. 
R.  Co.,  37  N.  Y.  287,  5  Am.  Neg. 
Cas.  97;  Catawissa  R.  Co.  v.  Arm- 
strong, 52  Pa.  282;  Mansfield,  etc. 
Co.  V.  McEnery,  91  id.  185,  36  Am. 
Rep.  662;  Kesler  v.  Smith,  66  N.  C. 
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might  have  made  to  his  estate  the  future  income  of  invested 
capital,  disconnected  with  his  personal  exertions,  and  any  such 
income  beyond  that  which  is  the  result  of  such  exertions  is  to 
be  excluded.®^  A  wife  has  a  right  to  support  during  her  life 
out  of  her  husband's  estate.'^  She  partakes  of  the  benefits  of 
his  afHuence  while  they  both  live,  and  if  she  survive  her  share 
of  the  estate  is  always  augmented  by  its  increase.  So  long  as 
the  legal  relation  of  husband  and  wife  exists,  without  reference 
to  the  will  of  the  husband,  the  wife  not  having  forfeited  her  right 
as  such  by  her  own  wrong,  she  is  entitled  to  support  from  him 
in  accordance  with  her  station  in  life.^  Hence,  the  damages  to 
which  she  is  entitled  are  not  affected  though  her  husband  left 
her  a  year  or  more  before  his  death  and  had  no  communication 
with  her  in  the  meantime,  and  intended  never  to  return  to  her 
or  contribute  to  her  support.^  But  it  is  otherwise  if,  during  his 


154;  Burton  v.  Wilmington,  etc.  R. 
Co.,  82  id.  504;  Nashville,  etc.  R. 
Co.  V.  Prince,  2  Heisk.  580;  Central 
R.  Co.  V.  Thompson,  76  Ga.  770; 
Baltimore,  etc.  R.  Co.  v.  Wightman, 
29  Gratt.  431,  26  Am.  Rep.  384; 
Opsahl  V.  Judd,  30  Minn.  126 ;  Ohio, 
etc.  R.  Co.  V.  Voight,  122  Ind.  288, 
9  Am.  Neg.  Cas.  291;  Railway  Co. 
V.  Sweet,  60  Ark.  550;  Belting  v. 
Hobbett,  142  111.  72;  Boyd  v.  Mis- 
souri Pac.  R.  Co.,  249  Mo.  110 
(ruled  under  §  5425,  R.  S.  1909). 

99  Underwood  v.  Old  Colony  St.  R. 
Co.,  33  R.  I.  319;  McAdory  v.  Louis- 
ville &  X.  R.  Co.,  94  Ala.  272. 

IBish.  Marr.  Women,  §§  57,  58, 
892. 

2  Florida  Cent.  &  P.  R.  Co.  v.  Fox- 
worth,  supra;  Pittsburgh,  etc.  R. 
Co.  V.  Burton,  139  Ind.  357,  377. 

As  damages  are  to  be  assessed  as 
of  the  date  of  decedent's  death  it  is 
immaterial  when  plaintiff  and  dece- 
dent were  married.  Radley  v.  Leray 
Paper  Co.,  214  N.  Y.  32,  L.R.A. 
1915E  1199  [motion  for  reargu- 
mcnt  denied,  214  N.  Y.   688]. 


3  Dallas  &  W.  R.  Co.  v.  Spicker, 
61  Tex.  427,  48  Am.  Rep.  297;  Cen- 
tral R.  Co.  V.  Bond,  111  Ga.  13; 
IngersoU  v.  Detroit  &  M.  R.  Co.,  16$ 
Mich.  268,  32  L.R.A.  (X.S.)  362. 
Compare  Creamer  v.  Moran,  41 
Wash.  636,  where  such  facts  are  re- 
ferred to  as  bearing  on  the  measure 
of  the  recovery.  See  §  1267.  There 
seems  to  be  a  good  reason  for  per- 
mitting inquiry  into  the  relations 
of  the  deceased  with  his  wife  as 
bearing  upon  the  value  of  her  right 
to  his  support,  and  especially  the 
value  of  hia  care  and  protection  of 
her.  Holland  v.  Closs  (Tex.  Civ. 
App.),  146  S.  W.  671. 

Similarly,  evidence  that  the  hus- 
band and  wife  did  not  live  together 
at  the  time  of  the  husband's  death, 
or  the  reasons  therefor  was  held  in- 
competent, unless  the  offer  of  evi- 
dence was  accompanied  by  an  offer 
to  prove  desertion  or  other  forfeit- 
ure of  the  right  to  support.  Boos 
v.  Minneapolis,  St.  P.  &  S.  S.  M.  R. 
Co.,  127  Minn.  381. 
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life-time,  the  wife  has  lost  her  legal  right  to  support  by  living 
in  adultery.*  Aside  from  offenses  against  the  marital  relation, 
the  habits  and  moral  character  of  the  widow  are  not  open  to 
investigation.^  There  may  be  added  to  the  foregoing  elements 
of  damage  the  value  of  the  services  of  a  deceased  husband  and 
father  in  the  superintendence,  attention  to,  and  care  of  his 
family,  and  the  education  of  his  children.®  But  it  is  otherwise, 
in  an  action  brought  for  the  benefit  of  the  widow  and  next  of 
kin,  as  to  the  funeral  expenses,'  and  the  cost  of  nursing,  medical 
attention,  etc' 

Life   tables    (though   they   are   not   essential,^   nor   conclu- 


*  Stimpson  v.  Wood,  57  L.  J.  (Q. 
B.)  484,  59  L.  T.  Rep.  218,  36  Week. 
Rep.  734;  Orendorf  v.  New  York 
Cent.,  etc.  R.  Co.,  119  App.  Div. 
(N.  Y.)    638. 

5  Boos  V.  Minneapolis,  St.  P.  &  S. 
S.  M.  R.  Co.,  127  Minn.  381;  Con- 
solidated S.  Co.  V.  Morgan,  160  Ind. 
241. 

6  Kansas  City  S.  R.  Co.  v.  Henrie, 
87  Ark.  443;  St.  Louis,  etc.  R.  Co. 
V.  Caraway,  77  Ark.  405;  Jones  v. 
Kansas  City,  etc.  R.  Co.,  178  Mo. 
528,  20  Am.  Keg.  Rep.  674,  101  Am. 
St.  434;  Carmona  v.  Fajardo  D.  Co., 
5  Porto  Rico  Fed.  209  (loss  of  so- 
ciety) ;  Railway  Co.  v.  Sweet,  57 
Ark.  287,  295;   §  1263. 

In  some  cases  the  language  is  less 
specific — as  that  in  determining  the 
pecuniary  damages  it  may  be  shown 
what  kind  and  character  of  a  hus- 
band and  father  the  deceased  was. 
Darks  v.  Scudder-G.  G.  Co.,  146  Mo. 
App.  246.  But  see  Roth  v.  Bien,  33 
Ohio  Cir.  Ct.  480,  [aff'd  87  Ohio  St. 
483],  holding  that  evidence  of  a 
father's  disposition  and  conduct 
toward  the  children  is  incompetent 
where  the  circumstances  under 
which  the  evidence  is  ofTered  show 
that  it  was  offered  merely  to  en- 
hance damages. 

Under    a    statute    providing    for 


such  damages  as  the  jury  may  con- 
sider proper,  considering  all  dam- 
ages of  every  kind  to  any  and  all  the 
parties  interested,  it  is  proper  to  re- 
gard the  loss  to  the  wife  and  chil- 
dren of  the  companionship,  protec- 
tion and  society  of  the  husband  and 
father,  but  not  by  way  of  solatium. 
St.  Louis,  etc.  R.  Co.  v.  Moore,  101 
Miss.    768,    39   L.R.A.(N.S.)    978. 

7  Maney  v.  Chicago,  etc.  R.  Co.,  49 
111.   App.  105,   113. 

In  New  York  funeral  expenses 
are  not  an  element  of  damages  for 
the  death  of  a  husband  unless  the 
beneficiary  is  legally  liable  to  pay 
them.  In  re  Huth,  152  N.  Y.  Supp. 
215. 

8  Baltimore  &  0.  R.  Co.  v.  Wight- 
man,  29  Gratt.  431,  26  Am.  Rep. 
384;  Same  v.  Waade,  54  111.  App. 
215,  226. 

9  Rober  v.  Northern  Pac.  R.  Co., 
25  N.  D.  394;  Standard  Oil  Co.  v. 
Reagan,  15  Ga.  App.  571 ;  Clark  v. 
Iowa  Cent.  R.  Co.,  162  Iowa  630; 
Boswell  V.  Barnhart,  96  Ga.  521, 
524;  Philadelphia,  etc.  R.  Co.  v. 
Tucker,  35  App.  Cas.  (D.  C.)  123, 
citing  the  text  and  holding  that  the 
jury  could  judge  as  to  the  age  and 
health  of  the  plaintiff  from  seeing 
her ;  Warren,  etc.  R.  Co.  v.  Waldrop, 
93    Ark.    127     (expectancy    may    be 
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sive  ^°)  if  thej  approximately  show  the  expectancy  of  life  of 
persons  of  the  age  of  him  whose  rights  are  involved  or  upon 
whose  expectancy  of  life  such  rights  depend/^  are  persuasive 
evidence  ^^  and  may  be  used  to  ascertain  the  gross  amount  of  the 
value  of  life;^^   (and  if  unopposed  by  other  evidence  should 


judged  of  from  appearance)  ;  Little 
V.  Bousfield,  :65  Mich.  654;  Ruelil 
v.  Lidgerwood  Rural  Tel.  Co.,  23 
N.  D.  6;  Atchison,  etc.  R.  Co.  v. 
Hughes,  55  Kan.  491,  503,  3  Am. 
Neg.  Cas.  479;  Kansas  City  S.  R. 
Co.  V.  Morris,  80  Ark.  528  (expert 
testimony  is  admissible)  ;  South 
Omaha  v.  Sutliffe,  72  Neb.  746; 
Young  V.  Beveridge,  81  Keb.  180 
(conclusion  may  be  arrived  at  from 
age,  health  and  appearance). 

The  average  duration  of  the  de- 
cedent's life  is  to  be  assumed  though 
he  was  engaged  in  a  dangerous  oc- 
cupation. Dobyns  v.  Yazoo,  etc.  R. 
Co.,  119  La.  72. 

10  Standard  Oil  Co.  v.  Reagan,  15 
Ga.  App.  571;  Moses  v.  Mathews,  95 
Neb.  672;  San  Bois  Coal  Co.  v.  Re- 
setz,  43  Okla.  384;  Secord  v.  John 
Schroeder  Lumber  Co.,  160  Wis.  1; 
Texas  Mexican  R.  Co.  v.  Higgins, 
44  Tex.  Civ.  App.  523;  Louisville 
&  N.  R.  Co.  V.  Anderson,  150  Ala. 
350. 

The  jury  may  find  that  the  dura- 
tion of  a  particular  life  would  have 
been  much  longer  and  that  the  earn- 
ing capacity  of  the  deceased  would 
have  extended  over  a  greater  period 
than  the  tables  show.  Sternfels  v. 
Metropolitan  St.  R.  Co.,  73  App. 
Div,  (N.  Y.)   494. 

As  data  or  evidence,  tending  to 
show  expectancy  of  life,  mortality 
tables  are  not  conclusive.  Their 
weight  as  such  is  determinable  by 
the  triers  of  fact.  To  be  competent, 
it  is  not  necessary  that  evidence  be 
offered  to  show  that  deceased  con- 
formed to  the  standard  of  health 
Sutli.  Dam.  Vol.  "V.— 3. 


and  vigor  adopted  in  such  tables. 
Such  evidence  goes  to  the  weight, 
and  not  to  the  competency  of  the 
tables  as  evidence.  Broz  v.  Omaha 
M.  &  G.  Hospital  Ass'n,  96  Neb.  648, 
L.R.A.1915D  334.  To  a  similar  ef- 
fect see  San  Bois  Coal  Co.  v.  Resetz, 
43  Okla.  384. 

Where  life  tables  are  admitted  to 
prove  the  expectancy  of  life  of  de- 
cedent when  killed,  a  defendant  who 
has  not  at  the  trial  asked  for  an 
instruction  defining  the  evidentiary 
efi'ect  to  be  given  to  the  tables  can- 
not assign  as  error  the  fact  that  the 
court  did  not  of  its  own  motion 
give  such  an  instruction.  Murray 
V.  Omaha  Transfer  Co.,  95  Neb.  175. 

11  Railways  Ice  Co.  v.  Howell,  — 
Ark.  — ,  174  S.  W.  241;  Kansas  City 
Southern  R.  Co.  v.  Leslie,  112  Ark. 
305,  rev'd  238  U.  S.  599;  Slaughter 
V.  Goldberg,  Bowen  &  Co.,  26  Cal. 
App.  318;  Wabash  R.  Co.  v.  Gret- 
zinger,  182  Ind.  155;  Illinois  Cent. 
R.  Co.  V.  Outland's  Adm'x,  160  Ky. 
714;  ^Murray  v.  Omaha  Transfer' 
Co.,  95  Xeb.  175;  Craig  v.  Chicago, 
St.  P.,  M.  &  0.  R.  Co.,  97  Neb.  586 : 
Pearl  v.  Omaha,  etc.  R.  Co.,  115 
Iowa  535 ;  Decker  v.  McSorley,  111 
Wis.  91,  13  Am.  Neg.  Rep.  631; 
Valente  v.  Sierra  R.  Co.,  158  Cal. 
412;  Chicago,  etc.  R.  Co.  v.  Hambel, 
2  Neb.   (Unof.)    607. 

12  Secord  v.  John  Schroeder  Lum- 
ber Co.,  160  Wis.  1. 

13  Ward  v.  Dampskibsselskabet 
Kjoebenhavn,  144  Fed.  524;  Spring- 
field E.  L.  &  P.  Co.  v.  Calvert,  134 
111.  App.  285;  Harrison  v.  Sutter 
St.  R.  Co.,  116  Cal.  156,  168,  1  Am. 
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be  controlling)  ;"  but  sucli  amount  must  be  reduced  to  its  pres- 
ent value;  in  other  words,  where  the  value  of  the  life,  less  the 
personal  expenses  of  the  deceased,  is  the  measure  of  damages 
the  sum  awarded  must  not  exceed  the  amount  which  would  be 
realized  each  year  during  the  estimated  continuance  of  life  by 
his  net  earnings,^*  or  by  the  contributions  he  would  have  made 


Neg.  Rep.  403;   Belting  v.  Hobbett, 
142  111.  72;  §  455. 

1*  Secord  v.  John  Schroeder  Lum- 
ber Co.,  160  Wis.  1. 

Where  life  tables  were  offered  in 
evidence  to  prove  decedent's  expect- 
ancy of  life,  and  were  objected  to  on 
the  sole  ground  that  such  tables 
were  not  authenticated  to  be  cor- 
rect, which  objection  was  overruled, 
and  no  exception  taken,  defendant 
is  precluded  from  assigning  as  error 
the  fact  that  such  expectancy  was 
not  proved  to  be  that  which  was 
shown  by  the  tables.  Devine  v. 
Grand  Trunk  Western  Ry.  Co.,  188 
111.  App.  612. 

15  Clark  V.  Iowa  Cent.  R.  Co.,  162 
Iowa  630;  Sadowski  v.  Thomas  Fur- 
nace Co.,  157  Wis.  443;  St.  Louis, 
etc.  R.  Co.  V.  Hitt,  76  Ark.  227; 
Engvall  V.  Des  Moines  City  R.  Co., 
145  Iowa  560;  Louisville  &  N.  R. 
Co.  V.  Massie,  138  Ky.  449;  Little 
V.  Bousfield,  165  Mich.  654;  Rivers 
V.  Bay  City  T.  Co.,  164  Mich.  696; 
Goodes  V.  Lansing  S.  T.  Co.,  150 
Mich.  494;  Roberson  v.  L.  Co.,  m- 
/ray  Watson  v.  Seaboard  A.  L.  R. 
Co.,  133  N.  C.  188;  Burns  v.  Penn- 
sylvania R.  Co.,  219  Pa.  225;  Mc- . 
Cabe  V.  Narragansett  E.  L.  Co.,  26 
R.  I.  427;  West  v.  Bayfield  M.  Co., 
144  Wis.  106,  5  N.  C.  C.  A.  279; 
Atlantic,  etc.  R.  Co.  v.  Newton, 
85  Ga.  517;  Rowley  v.  London, 
etc.  R.  Co.,  L.  R.  8  Ex.  221;  Pitts- 
burgh, etc.  R.  Co.  V.  Burton,  139 
Ind.  356,  378,  11  Am.  Neg.  Cas.  475 ; 
McAdory  v.  Louisville  &  N.  R.  Co., 


94  Ala.  272,  13  Am.  Neg.  Cas.  114; 
Houston,  etc.  R.  Co.  v.  Cowser,  57 
Tex.  293;  Alabama  M.  R.  Co.  v. 
Jones,  114  Ala.  519,  62  Am.  St.  121. 

The  data  by  which  a  court  may 
test  the  propriety  of  a  verdict  has 
been  stated  in  a  late  Wisconsin  case 
as  follows:  1st,  The  average  earn- 
ing power  of  the  deceased  at  the 
time  of  his  death ;  2nd,  His  expect- 
ancy of  life;  3rd,  His  probable  aver- 
age earning  power  during  such  ex- 
pectancy, considering  his  condition 
of  health,  what  he  had  been  accus- 
tomed to  earn  and  all  the  circum- 
stances bearing  on  the  question; 
4th,  The  proportion  of  such  earning 
capacity  which  with  reasonable  cer- 
tainty would  have  reached  the  wife 
had  he  not  been  taken  away;  5th, 
The  present  worth  thereof;  and  6th, 
The  amount  it  would  take  to  pur- 
chase an  income  during  the  expect- 
ancy of  his  life  equal  to  the  amount 
the  dependents  would  probably  have 
received  out  of  his  earnings.  Secord 
v.  John  Schroeder  Lumber  Co.,  160 
Wis.  1. 

Upon  proof  of  a  person's  age, 
health  and  earning  capacity  a  jury 
may  estimate  the  value  of  her  life, 
and  reduce  that  value  to  its  present 
cash  value  by  any  method  satisfac- 
tory to  them  whicli  produces  a  re- 
sult which  is  reasonable  and  author- 
ized by  the  evidence.  If  they  adopt 
a  method  other  than  that  suggested 
by  the  court,  and  reach  a  result 
fairly  deducible  from  the  evidence, 
the    verdict    will    be    sustained,    al- 
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during  his  life  expectancy  for  the  support  of  his  family  as 
shown  by  what  he  had  contributed  thereto.^^  In  Pennsylvania 
a  widow,  without  regard  to  her  life  expectancy,  takes  such  a 
proportion  of  the  damages  as  she  would  have  taken  in  her  hus- 
band's personal  estate  if  he  had  died  intestate ;  hence  her  expect- 
ancy of  life  is  not  material." 

In  considering  the  personal  expenses  of  the  deceased  the 
amount  he  was  expending  for  the  education  and  maintenance 
of  a  brother  and  money  saved  for  the  purpose  of  investing  in 
land  from  month  to  month  are  not  to  be  deducted  from  his 
gross  eamings.^^  In  estimating  the  accumulations  the  deceased 
would  probably  have  made  the  jury  should  be  instructed  to 
consider  that,  in  his  declining  years  he  might  experience  dimin- 
ished capacity  to  labor  and  earn  money.  ^^  Where  the  testimony 
was  to  the  effect  that  the  deceased  spent  all  his  earnings  on 
himself  and  his  wife  the  court  assumed  that  one-half  thereof 
was  used  for  her  benefit,  and  that  at  the  end  of  his  expectancy 
of  life  nothing  would  have  been  saved.  The  measure  of  the 
wife's  recovery  was  such  sum  as,  being  put  to  interest,  will 
each  j'ear,  by  taking  a  part  of  the  principal  and  adding  it  to  the 


though  another  result  might  be 
reached  by  the  method  suggested  by 
the  court,  provided  the  result  ob- 
tained be  legal,  just  and  accurate. 
Standard  Oil  Co.  v.  Reagan,  15  Ga. 
App.  571,  8  N.  C.  C.  A.  209. 

The  method  prevailing  in  the 
forum  governs  the  reduction  of  dam- 
ages though  the  cause  of  action 
arose  elsewhere.  Georgia,  etc.  R. 
Co.  V.  Sasser,  4  Ga.  App.  276. 

By  statute  in  Georgia  no  deduc- 
tion is  to  be  made  for  the  personal 
expenses  of  the  husband  had  he 
lived.  Central  R.  Co.  v.  Newman, 
138  Ga.  145. 

i6Meola  V.  Quincy  M.  Co.,  174 
Midi.  .305. 

The  pecuniary  loss  to  a  Avidow  by 
reason  of  her  husband's  death  must 
be  measured  by  the  present  worth 
of  such  portion  of  his  earnings,  had 
he  lived  to  the  limit  of  his  expect- 


ancy of  life,  as  would  with  reason- 
able certainty  have  inured  to  her. 
Sadowski  v.  Thomas  Furnace  Co., 
157  Wis.  443. 

17  Emery  v.  Philadelphia,  208  Pa. 
492,  16  Am.  Neg.  Rep.  563,  distin- 
guishing Baltimore,  etc.  T.  R.  Co.  v. 
State,  71  Md.  573. 

18  Louisville  &  N.  R.  Co.  v.  Mor- 
gan, 114  Ala.  449,  458,  2  Am.  Neg. 
Rep.  294. 

Only  such  deduction  is  to  be  made 
from  the  probable  earnings  of  the 
deceased  as  are  reasonably  neces- 
sary to  meet  his  personal  expenses, 
considering  his  age,  manner  of  liv- 
ing, calling  and  otlier  circumstances. 
Roberson  v.  Johnson  L.  Co.,  154  N. 
C.  328;  Carter  v.  Railroad,  139  N. 
C.  499   (not  his  expenditures). 

19  Western  &  A.  R.  Co.  v.  Moore, 
04  Ga.  457. 
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interest,  yield  one-half  the  sum  of  the  earnings  of  the  deceased.^" 
If  there  is  reasonable  expectation  that  the  widow  would  receive 
something  from  the  surplus  earnings  of  the  husband,  an  allow- 
ance should  be  made  therefor.^^  But  this  hard-and-fast  rule 
is  not  everywhere  approved.  It  is  said  by  an  able  judge  that 
it  was  undoubtedly  proper  for  the  jury  to  consider  under  the 
evidence  what  amount  of  money  invested  in  an  annuity  would 
yield  the  yearly  amount  the  widow  and  next  of  kin  ^^  would 
probably  have  received  from  the  deceased  had  he  lived,  but 
they  were  not  bound  to  allow  damages  based  upon  that  method, 
nor  any  particular  method  of  investment  of  money.  It  would 
be  proper  for  a  jury,  upon  proper  evidence,  to  consider  what 
amount  invested  in  government  bonds,  well-secured  mortgages 
on  real  estate,  or  any  other  safe  security,  would  yield  the 
annual  amount  the  injured  parties  would  probably  have  received 
from  the  deceased  had  he  lived ;  but  it  would  not  be  the  prov- 
ince of  the  court  to  direct  them  to  allow  an  amount  based  upon 
any  one  of  these  methods  of  investment.  Indeed,  if,  after 
considering  all  of  the  evidence,  they  found  difficulty  in  arriving 
at  a  conclusion  by  mathematical  calculations  based  on  any 
method  of  investment,  they  w^ould  be  authorized  to  estimate  the 
loss  according  to  their  owa  good  sense  and  sound  judgment.^^ 

20  Louisville  &  N.  R.  Co.  V.  Tram-  159  Wis.  578;  Secord  v.  John 
mell,  93  Ala.  350,  13  Am.  Neg.  Cas.  Schrceder  Lumber  Co.,  160  Wis.  1; 
140;  Decatur  C.  W.  &  Mfg.  Co.  v.  Sadowski  v.  Thomas  Furnace  Co., 
Mehaflfey,  128  Ala.  242.  157  Wis.  443. 

21  Rudiger  v.  Chicago,  etc.  R.  Co.,  23  Per  Sanborn,  C.  J.,  in  St.  Louis, 
101  Wis.  292.  etc.  R.  Co.  v.  Needham,  3  C.  C.  A. 

22  For  cases  where  the  court  on  129,  52  Fed.  371;  Houston  &  T, 
appeal  by  use  of  this  method  tested  Cent.  R.  Co.  v.  Turner,  34  Tex.  Civ. 
the  verdict  to  see  whether  it  was  App.  397,  17  Am.  Neg.  Rep.  272. 
excessive  or  not  see  Railways  Ice  See  §  1268;  Harkins  v.  Pullman  P. 
Co.  v.  Howell,  —  Ark.  — ,  174  S.  W.  C.  Co.,  52  Fed.  724;  Baltimore  &  0. 
241;  Kansas  City  Southern  R.  Co.  R.  Co.  v.  Golway,  6  App.  Cas. 
V.  Leslie,  112  Ark.  305,  rev'd  238  U.  (D.  C.)  143,  178;  Honeav.  St.  Louis, 
S,  599;  Standard  Oil  Co.  v.  Reagan,  etc.  R.  Co.,  245  Mo.  621. 

15  Ga.  App.  571,  8  N.  C.  C.  A.  207 ;  In  passing  on  an  instruction  lim- 

Wabash   R.    Co.   v.   Gretzinger,    182  iting  the  jury  to  the  present  worth 

Ind.    155;    Clark   v.   Iowa   Cent.   R.  of  the  probable  amount  the  deceased 

Co.,  162  Iowa  630;  Zitnik  v.  Union  would  have  contributed  to  the  sup- 

Pac.  R.  Co.,  95  Neb.  152;  Gillett  v.  port    of   the   plaintiflF,    it   was    said 

Flanner-Steger  Land  &  Lumber  Co.,  that  while  the  jury  may  not  arbi- 
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It  was  also  held  error  to  instruct  the  jury  that  if  they  believed 
the  plaintiff's  expectancy  of  life  was  greater  than  that  of  her 
husband  they  could  add  to  the  sum  which  would  purchase  such 
an  annuity  the  present  value  of  any  property  that  she  would 
probably  have  received  as  dower  if  the  husband  had  not  been 
killed.  The  eai-nings  of  the  deceased  had  been  used  in  support 
of  his  family.  The  court  observed:  Under  this  evidence  so 
many  chances  and  contingencies  of  life  and  death,  of  sickness 
and  health,  of  accident  and  injury,  of  the  birth  and  rearing  of 
children,  conditioned  the  lives  and  relations  of  this  husband 
and  w^ife  that  no  court  was  authorized  to  instruct  the  jury  that 
they  must  allow  the  widow  one-third  or  one-half  of  the  present 
value  of  the  husband's  probable  future  accumulations  if  they 
were  of  the  opinion  she  w^ould  have  outlived  him  if  he  had  not 
been  killed.^*  Where  several  years  have  elapsed  since  the 
death  and  before  the  trial  and  the  next  of  kin  have  not  received 
anything  the  deferred  payments  on  the  annuity  basis  and  inter- 
est thereon  should  be  awarded,  and  the  present  value  of  an 
annuity  for  the  remaining  portion  of  the  estimated  life  of  the 
decedent.^^ 

The  number  and  the  ages  of  children  dependent  upon  a 
widow  for  support  are  proper  subjects  of  proof  in  an  action  by 
her  to  recover  for  the  death  of  her  husband.  Such  evidence 
shows  her  loss.  During  the  husband's  life-time  he  was  bound 
to  support  them ;  after  his  death  that  obligation,  to  the  extent  of 
her  pecuniary  ability,  devolved  upon  their  mother.'^^     The  ill- 

trarily  assess  such  sum  as  to  them  pacity,  and  assumes  that  existing 
may  seem  "proportionate  to  the  in-  rates  of  interest  will  continue.  The 
jury,"  without  reference  to  the  facts  law  leaves  the  damages  to  the  fair 
and  circumstances  of  the  case,  yet  judgment  of  the  jury  subject  to  the 
the  law  does  confide  in  them  con-  power  of  the  court  over  the  verdict, 
siderable  discretion,  and  the  court  Texas  &  P.  R.  Co.  v.  Johnson,  48 
should  not  undertake  to  lay  down  Tex.  Civ.  App.  135. 
a  fixed  rule  by  which  they  must  be  24  St.  Louis,  etc.  R.  Co.  v.  Need- 
governed.     Merchants  &  P.'s  0.  Co.  ham,  supra. 

V.  Burns,  96  Tex.  573,  17  Am.  Neg.  25  Danskin     v.     Pennsylvania     R. 

Rep.   267.     And  that   a  calculation  Co.,  83  N.  J.  L.  522. 

based  on  the  present  worth  of  the  26  Hughes   v.  Danville   Brick   Co., 

estimated  earnings  of  the  deceased  180     111.     App.     603;      Burton     v. 

leaves  out  of  consideration  the  ele-  Kansas    City,    181    Mo.    App.    427 ; 

ment  of  an  increase  in  earning  ca-  Zitnik     v.     Union     Pac.     R.     Co., 
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health  of  the  plaintiff  may  be  shown,^  as  may  the  physical 
condition  of  the  children,  the  time  they  have  been  receiving  medi- 
cal attention  and  their  continued  need  of  it.^*  The  financial 
situation  of  the  widov7  or  next  of  kin  cannot  be  gone  into ;  ^^ 
nor  can  it  be  shown  that  she  gave  birth  to  a  still-bom  child  after 


95  Neb.  152;  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Pennington, 
—  Tex.  Civ.  App.  — ,  166  S.  W.  464; 
Boyer  v.  Northwestern  E.  R.  Co., 
174  111.  App.  161;  Boyd  v.  Missouri 
Pac.  R.  Co.,  249  Mo.  110  (ruled 
under  §  5425,  R.  S.  1909 ) ;  The  San 
Rafael,  72  C.  0.  A.  388,  141  Fed. 
270;  Choctaw,  etc.  R.  Co.  v. 
Doughty,  77  Ark.  1;  Bonato  v.  Pea- 
body  C.  Co.,  156  111.  App.  196; 
Beyer  v.  Peoria,  etc.  T.  Co.,  id.  47; 
Pittsburgh,  etc.  R.  Co.  v.  Sudhoff, 
173  Ind.  314;  Voelker  v.  Hill-0.  C. 
Co.,  153  Mo.  App.  1 ;  Brinkraan  v. 
Gottenstroeter,  153  Mo.  App.  351: 
Ogan  \,  Missouri  Pac.  R.  Co.,  142 
Mo.  App.  248;  Williams  v.  Metro- 
politan St.  R.  Co.,  141  Mo.  App. 
625;  Hartnett  v.  United  Rys.  Co. 
of  St.  Louis,  162  Mo.  App.  554; 
Hamann  v.  Milwaukee  B.  Co.,  136 
Wis.  39;  Horr  v.  Howard  Co.,  126 
Wis.  160 ;  Mulcairns  v.  Janesville, 
67  Wis.  24,  17  Am.  Neg.  Oas.  903, 
907,  908;  Louisville  &  N.  R.  Co.  v. 
Banks,  132  Ala.  471 ;  Coffeyville  M. 
&  G.  Co.  V.  Carter,  65  Kan.  565,  12 
Am.  Neg.  Rep.  594;  Pool  v.  South- 
ern Pac.  Co.,  7  Utah  303,  310,  17 
Am.  Neg.  Cas.  687,  693;  Chilton  v. 
Union  Pac.  R.  Co.,  8  Utah  47,  17 
Am.  Neg.  Cas.  695;  Englisli  v. 
Southern  Pac.  Co.,  13  Utah  407,  421, 
57  Am.  St.  772,  35  L.R.A.  155;  Ala- 
bama M.  R.  Co.  v.  Jones,  114  Ala. 
519,  1  Am.  Neg.  Rep.  551,  62  Am. 
St.  121;  Abbot  V.  McCadden,  81  Wis. 
563,  29  Am.  St.  910;  Felton  v.  Spiro, 
24  C.  C.  A.  321,  2  Am.  Neg.  Rep. 
682,  78  Fed.  576;  Hunt  v.  Conner, 
26  Ind.  App.   App.  41;   Railroad  v. 


Davis,  104  Tenn.  442,  452;  Spiro  v. 
Felton,  73  Fed.  91.  Contra,  Litch- 
field &  N.  R.  Co.  V.  Shuler,  134  111. 
App.  615;  Illinois  Cent.  R.  Co.  v. 
Ashline,  56  id.  475;  but  compare 
Chicago  &  A.  R.  Co.  v.  Pearson,  82 
id.  605,  614;  Chicago  Edison  Co.  v. 
Moren,  86  id.  152.  '  See  Eichorn  v. 
New  Orleans,  etc.  R.,  L.  &  P.  Co., 
114  La.  712. 

And  so  under  a  statute  fixing  the 
limits  of  a  penalty.  Boyd  v.  Mis- 
souri Pac.  R.  Co.,  249  Mo.  110,  4 
N.  C.  C.  A.  233. 

The  number  of  children  is  only 
competent  as  tending  to  sliow  the 
amount  of  pecuniary  loss.  Zitnik 
V.  Union  Pac.  R.  Co.,  95  Neb.   152. 

If  the  children  have  a  separate 
right  of  action  evidence  as  to  them 
is  inadmissible.  Larzelere  v.  Kirch- 
gessner,  73  Mich.  276. 

27  Coffeyville  ]M.  &  G.  Co.  v.  Car- 
ter, The  San  Rafael,  Hamann  v.  B. 
Co.,  supra;  Evarts  v.  Santa  Bar- 
bara C.  R.  Co.,  3  Cal.  App.  712. 
Contra,  Seattle  E.  Co.  v.  Hartless, 
75  C.  C.  A.  317,  144  Fed.  379. 

28  Simoneau  v.  Pacific  E.  R.  Co., 
159   Cal.  494,  2  N.  C.  C.  A.  137. 

29  Lee  V.  Toledo,  St.  L.  &  W.  R. 
Co.,  184  111.  App.  144:  Hughes  v. 
Danville  Brick  Co.,  180  III.  App. 
603;  Gundy  v.  Nye-Schneider-Fow- 
ler  Co.,  89  Neb.  599;  Consolidated 
G.,  etc.  Co.  v.  Smith,  109  Md.  186, 
21  Am.  Neg.  Rep.  262;  Litchfield  & 
M.  R.  Co.  V.  Shuler,  134  111.  App. 
615;  Pittsburgh,  etc.  R.  Co.  v.  Kin- 
nare,  203  HI.  388;  Brennen  v.  Chi- 
cago &  C.  C.  Co.,  241  111.  610,  and 
local   cases   cited. 
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the  cause  of  action  accrued.^"  Under  the  act  of  congress  of 
1885,^^  which  provides  that  the  creditors  of  the  deceased  shall 
not  have  any  interest  in  the  recovery  and  that  the  damages  shall 
be  assessed  with  reference  to  the  injury  done  to  the  widow  and 
next  of  kin  of  the  deceased,  it  is  proj^er  to  show  that  the  latter 
were  helpless  young  children,  and  that  they  and  their  mother 
depended  for  support  entirely  upon  the  father  and  husband. 
The  injury  done  by  taking  his  life  was  much  greater  to  per- 
sons so  situated  than  it  would  be  to  next  of  kin  able  to  main- 
tain themselves,  and  who  had  never  depended,  and  had  no 
right  to  depend,  upon  the  deceased  for  their  maintenance.^^ 
Adult  children  are  not  to  be  wholly  ignored  in  the  assessment  of 
damages.^^  The  use  made  of  the  earnings  of  the  decedent  may 
be  shown.  ^* 


30  Preble  v.  Wabash  R.  Co.,  149 
Jll.  App.  584    (not  fatal  error). 

Under  a  statute  providing  for  the 
recovery  of  such  damages  as  are  a 
fair  and  just  compensation  for  the 
pecuniary  injuries  sustained  the 
widow  may  show  she  was  dependent 
upon  deceased  for  support  (Amas  v. 
Milwaukee  &  K  R.  Co.,  67  Wis.  46, 
58  Am.  Rep.  848),  and  sustain  an 
allegation  in  the  complaint  that  a 
child  was  born  and  died  after  the 
death  of  the  husband.  Preble  v. 
Wabash  R.  Co.,  243  111.  340. 

31  Ch.  126,  23  Stats.  307. 

32  Baltimore  &  P.  R.  Co.  v. 
Mackey,  157  U.  S.  72,  93,  39  L.  ed. 
624,  631,  13  Am.  Neg.  Oas.  803. 

But  it  has  been  held  erroneous  to 
instruct  the  jury  that  they  may  con- 
sider that  the  decedent  was  the  sole 
support  of  his  wife.  Kerrigan  v. 
Market  St.  R.  Co.,  138  Cal.  506. 

33  Toledo  R.  &  L.  Co,  v.  Ward,  2 
Ohio  C.  C.  (N.S.)  256. 

34  Pittsburgh,  etc.  R.  Co.  v.  Kin- 
nare,  203  111.  388;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Gunn,  112  Ark.  401 ;  Lee  v. 
Toledo,  St.  L.  &  W.  R.  Co.,  184  111. 
App.  144;  Hughes  v.  Danville  Brick 


Co.,  180  111.  App.  603;  Wabash  R. 
Co.  v.  Gretzinger,  182  Ind.  155 ; 
Powell  V.  Union  Pac.  R.  Co.,  255  Mo. 
420;  Arnold  v.  State,  163  App.  Div. 
(N.  Y.)  253;  San  Bois  Coal  Co.  v. 
Resetz,  43  Okla.  384;  St.  Louis  & 
S.  F.  R.  Co.  V.  Long,  41  Okla.  177 ; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Pen- 
nington, —  Tex.  Civ.  App.  — ,  166 
S.  W.  464;  Southern  Pac.  Co.  v. 
Vaughn,  —  Tex.  Civ.  App.  — ,  165 
S.  W.  885. 

The  sum  contributed  by  the  de- 
ceased to  the  support  of  his  family 
ought  to  be  shown;  it  cannot  be  in- 
ferred from  proof  of  his  earnings, 
nor  from  the  knowledge  of  jurors  as 
to  the  probable  cost  thereof,  at 
least  in  the  absence  of  evidence  as 
to  the  manner  in  which  the  family 
lived.  St.  Louis,  etc.  R.  Co.  v.  Cara- 
way, 77  Ark.  405.  It  is  essential  to 
the  recovery  of  more  than  nominal 
damages  that  it  be  shown  what  the 
deceased  contributed  to  the  support 
of  his  family.  Brennen  v.  Chicago 
&  C.  C.  Co.,  147  111.  App.  263. 

Evidence  of  the  amount  of  dece- 
dent's household  CKpcnses  is  compe- 
tent as  tending  to  throw  some  light 
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The  widow's  remarriage  will  not  preclude  her  from  maintain- 
ing; the  action  ^^  nor  affect  the  amount  she  is  entitled  to 
recover ;  ^®  nor  will  the  fact  that  she  married  the  deceased  after 
he  sustained  the  injury  which  resulted  in  his  death,  the  statute 
giving  the  right  of  action  to  his  "widow."  "     Under  a  statute 


on  the  amount  of  pecuniary  loss  sus- 
tained by  the  wife  by  the  death  of 
the  husband.  Powell  v.  Union  Pac. 
R.  Co.,  255  Mo.  App.  420. 

In  an  action  by  a  widow  for  the 
death  of  her  husband,  evidence  is 
competent  that  deceased  was  a 
"good  provider."  Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Stalcup,  —  Tex.  Civ.  App. 
— ,  167  S.  W.  279. 

Similarly  it  was  shown  that  de- 
cedent spent  no  money  for  foolish- 
ness, but  passed  his  pay  check  to 
his  wife,  who  paid  bills  and  banked 
the  balance.  St.  Louis  &  S.  F.  R. 
Co.  v.  Long,  41  Okla.  177. 

Where  it  does  not  appear  what 
proportion  of  his  wages  the  deceased 
contributed  to  his  family,  the  jury 
may  not  infer  that  he  contributed 
the  entire  amount  earned,  but  it 
may  infer  that  he  contributed  the 
larger  portion.  In  this  case  it  was 
held  that  a  fair  inference  would  be 
that  he  contributed  three-fourths. 
Railways  Ice  Co.  v.  Howell,  —  Ark. 
— ,  174  S.  W.  241. 

35  International,  etc.  R.  Co.  v. 
Kuehn,  70  Tex.  582,  12  Am.  Xeg. 
Cas.  602,  603. 

36  Richardson  F.  Co.  v.  Peters,  82 
111.  App.  508;  Chicago,  etc.  R.  Co. 
V.  Lagerkrans,  65  Neb.  566;  Chi- 
cago, etc.  R.  Co.  V:  Driscoll,  207  111. 
9;  Consolidated  S.  Co.  v.  Morgan, 
160  Ind.  241.  See  Jones  v.  McMil- 
lan, 129  Mich.  86;  Hewitt  v.  East 
Jordan  L.  Co.,  136  Mich.  110. 

'"The  reason  is  that  a  right  of 
action  arises  at  the  time  of  the 
death  to  recover  just  what  was  lost 
bv  it;  and  the  loss  thus  occasioned 


is  none  the  less,  even  though  the 
injured  party  thereafter  acquire, 
through  his  own  skill  or  industry, 
or  the  charity  or  affection  of  an- 
other, more  than  he  lost."  St. 
Louis,  etc.  R.  Co.  v.  Cleere,  76  Ark. 
377. 

The  Georgia  code  provides  that  "a 
widow,  and  if  no  widow,  a  child  or 
children,  may  recover  for  the  hom- 
icide of  the  husband  or  parent,"  and 
gives  the  right  of  survivorship  to 
the  children  if  the  widow  dies.  A 
right  of  action  in  a  widow  does  not 
die  on  her  remarriage;  and  the  fact 
that  thereby  she  becomes  the  wife  of 
a  wealthy  man  does  not  lessen  the 
amount  she  may  recover.  Georgia 
R.  &  B.  Co.  v.  Garr,  57  Ga.  277,  24 
Am.  Rep.  492. 

There  the  damages  may  be  miti- 
gated by  proof  of  the  deceased's 
contributory  negligence.  Atlantic, 
etc.  R.  Co.  V.  Newton,  85  Ga.  517. 

37  Gross  V.  Electric  T.  Co.,  180 
Pa.  99. 

It  is  provided  by  statute  in  New 
York  that  if  the  deceased  shall  have 
left  him  surviving  a  wife  or  a  hus- 
band, but  no  children,  the  damages 
shall  be  for  the  sole  benefit  of  such 
wife  or  husband,  and  that  the  dam- 
ages shall  be  such  sum  as  the  jury 
deem  to  be  a  fair  and  just  com- 
pensation for  the  pecuniary  injuries 
resulting  from  decedent's  death. 
The  plaintiff  married  the  decedent 
in  good  faith  after  his  injury,  which 
he  survived  only  two  days.  The 
trial  court  instructed  that  the  re- 
covery was  the  value  of  the  reason- 
able expectation  of  benefit  from  the 
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which  is  both  penal  and  compensatory  the  dependence  of  the 
widow  upon  the  deceased  for  support  may  be  shown.^^  The 
recovery  is  not  affected  by  the  ability  of  the  widow  to  support 
herself.^^ 

Insurance  received  by  a  widow  from  a  policy  on  her  husband's 
life  is  not  to  be  deducted  from  the  damages  assessed  in  her  favor 
in  an  action  to  recover  for  his  death/"  nor  a  pension  which  she 
receives  pursuant  to  law.*^  In  England  it  has  been  said  that 
the  widow  is  benefited  only  by  the  accelerated  receipt  of  the 
policy  money,  and  that  benefit,  being  represented  by  the  interest 
on  the  money  during  the  period  of  acceleration,  may  be  com- 
pensated by  deducting  future  premiums  from  the  estimated 
future  earnings  of  the  deceased.*^  But  Lord  Campbell  charged 
the  jury  that  the  amount  due  on  an  accident  policy  should  be 
deducted,  and  that  with  regard  to  the  policies  upon  the  life  of 
the  deceased,  other  than  accident,  if  you  allow  any  deduction 


continuance  of  life  to  be  calculated 
upon  the  condition  of  the  decedent 
at  the  time  of  the  marriage.  This 
was  erroneous.  "But  for  the  fact 
that  defendant  negligently  injured 
decedent  the  plaintiflF  would  natu- 
rally have  been  entitled  to  receive 
from  her  husband  her  support  and 
all  the  incidental  pecuniary  advan- 
tages of  the  marital  relation.  These 
advantages  she  has  lost  because  of 
her  husband's  death.  Their  pecuni- 
ary value  to  her  is  the  measure  of 
her  damages  due  to  his  death." 
Eadley  v.  Leray  P.  Co.,  156  App. 
Div.    (N.  Y.)    429. 

38  Kettelkake  v.  American  C.  &  F. 
Co.,  171  Mo.  App.  528. 

39  Wavle  V.  Michigan  United  R. 
Co.,  170  Mich.  81,  4  N.  C.  C.  A.  729. 

40  Deel  V.  Heiligenstein,  244  111. 
239  (under  the  Dram-Shop  Act)  ; 
Illinois  Cent.  R.  Co.  v.  Prickett,  109 
App.  468;  Houston  &  T.  Cent.  R. 
Co.  V.  Lemair,  55  Tex.  Civ.  App. 
237;  §  158;  Galveston,  etc.  R.  Co.  v. 
Cody,  20  Tex.  Civ.  App.  520;  Coul- 


ter V.  Pine,  164  Pa.  543;  Sherlock 
v.  Ailing,  44  Ind.  184,  199;  Althorf 
V.  Wolfe,  22  N.  Y.  355,  16  Am.  Neg. 
Cas.  749;  Terry  v.  Jewett,  17  Hun 
395;  Harding  v.  Townshend,  43  Vt. 
536,  5  Am.  Rep.  304;  Stabler  v. 
Philadelphia  &  R.  R.  Co.,  199  Pa. 
383;  Western  &  A.  R.  v.  Meigs,  74 
Ga.  857;  Clune  v.  Ristine,  36  C.  C. 
A.  450,  6  Am.  Neg.  Rep.  416,  94  Fed. 
745;  Lipscomb  v.  Houston,  etc.  R. 
Co.,  95  Tex.  5,  55  L.R.A.  869. 

The  same  rule  applies  where  de- 
ceased had  accident  insurance.  Ty- 
ler S.  R.  Co.  V.  Raspberry,  11  Tex. 
Civ.  App.  185.  But  see  San  An- 
tonio, etc.  R.  Co.  v.  Long,  87  Tex. 
148,  24  L.R.A.  637,  47  Am.  St.  87, 
as  modified  by  Gulf,  etc.  R.  Co.  v. 
Younger,  90  Tex.  387,  391,  1  Am. 
Neg.  Rep.  378. 

41  Geary  v.  Metropolitan  St.  R, 
Co.,  73  App.  Div.  (N.  Y.)  441;  De- 
vine  V.  Chicago,   172  111.   App.   246. 

42  Grand  Trunk  R.  Co.  v.  Jen- 
nings, L.  R.  13  App.  Cas.  800. 
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(and  I  think  you  will  probably  consider  that  some  deduction 
ought  to  be  allowed),  it  will  only  be  in  respect,  I  should  think, 
of  the  premiums  that  would  be  paid  by  the  family,  or  which 
would  have  been  paid  by  himself,  if  this  fatal  accident  had  not 
happened.  I  leave  that,  however,  entirely  in  your  hands.*' 
The  cases  cited  appear  to  establish  the  law  of  England  as  being 
that  the  defendant  can  mitigate  the  damages  to  the  extent  that 
pecuniary  benefit  results  to  the  plaintiff  from  the  death.**  The 
English  law  has  been  changed  by  8  Edw.  VII.,  ch.  7.  In  Ontario 
when  the  action  is  under  the  Fatal  Accidents  Act  insurance 
is  to  be  taken  into  account,  but  the  jury  are  not  required  to 
deduct  the  whole  amount  for  which  the  life  of  the  deceased  was 
insured.*^  But  there  must  be  more  than  probability  that  benefit 
will  inure  to  the  widow  because  of  the  death  of  the  husband.  It 
has  been  held  by  the  court  of  appeal  of  ^STew  Zealand  that 
neither  the  probability,  at  the  time  of  the  death,  that  a  fund  will 
be  raised  by  public  subscription  for  the  benefit  of  the  families 
of  a  number  of  men  killed  by  an  accident,  nor  the  facts  that 
since  the  death  and  before  action  brought  a  more  or  less  definite 
trust  of  the  fund  has  been  created,  under  which  those  for  whom 
the  action  is  brought  will,  in  all  probability,  participate  (though 
at  the  discretion  of  the  trustee),  are  fit  subjects  for  the  con- 
sideration of  the  jury  in  estimating  the  damages  to  be  allowed 
to  the  family  of  a  person  killed.*®  And  it  has  been  decided  in 
Arkansas  that  a  conditional  provision  made  by  government  for 
the  benefit  of  the  widow  and  minor  children  of  a  deceased  pen- 
sioner is  not  to  be  considered  in  mitigation  of  their  damages.*' 
Evidence  of  the  defendant's  generosity  in  taking  up  a  collection 
for  the  benefit  of  the  plaintiff  and  paying  for  medical  and 
surgical  assistance  rendered  the  decedent  should  not  be 
received.*^  JSTeither  are  the  damages  to  be  mitigated  because 
the  husband  and  father  left  an  estate.     "The  contrary  is  true. 

43  Hicks  V.  Newport,  etc.  R.  Co.,  4       &  C.  Co.  v.  Mclvor,  16  New  Zeal.  L. 
B.  &  S.  403,  note.  R.  258. 

47  Railway  Co.  v.  Maddry,  57  Ark. 


44  Bradburn  v.  Great  Western  R. 


Co    L.  R.  10  Ex    1,  3.  306    ^^  j^^    ^       ^as.  133. 

45  Dawson  v.  Niagara,  etc.  R.  Co.,  ° 

23  Ont.  App.  670.  *^  linden    v.    Anchor    M.    Co.,    20 

46  Greymouth-Point    Elizabeth    R.  Utah  134. 
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If  a  man  deserts  his  family,  leaving  nothing  for  their  support, 
and  has  accumulated  no  property,  these  facts  constitute  evidence 
tending  to  show  that  very  slight,  if  any,  damage  results  to  the 
family  from  his  death.  If,  on  the  contrary,  a  man  is  of  indus- 
trial and  economical  habits,  of  business  sagacity,  and  has  in  the 
past  supported  his  family  and  accumulated  property,  the  natural 
presumption  is  that  such  habits  will  continue  if  his  life  be 
prolonged,  and  that  the  damage  to  his  family  by  reason  of  his 
untimely  death  is  enhanced  by  those  very  facts.  The  estate 
left  to  the  family  Avould  presumably  be  not  less  productive  in 
the  hands  of  the  husband  and  father  himself  had  he  lived,  and 
its  income  would  inure  to  the  benefit  of  the  family  as  much 
had  he  lived  as  after  his  death.*®  The  possession  of  an  estate 
by  the  widow  is  also  immaterial  to  the  liability  of  the  defend- 
ant.^" Evidence  as  to  what  the  deceased  would  have  done  in 
any  given  case  of  business  management  is  inadmissible  because 
it  does  not  afford  a  reliable  basis  for  computing  the  damages.^^ 
If  the  earnings  of  the  family  have  not  decreased  since  the  death 
of  the  husband  the  fact  may  be  explained.®^  Under  a  civil  dam- 
age statute  the  widow  may  recover,  in  addition  to  the  value  of 
the  husband's  support,  the  cost  of  necessary  medical  attendance 
and  the  funeral  expenses  incurred  by  her.^^ 

Though  the  statutes  of  the  state  under  which  the  action  is 
brought  do  not  limit  the  amount  of  the  recovery  in  the  par- 

49  Houston  V.  Gran,  38  Neb.  687;  In  Yergy  v.  Helena  L.  &  R.  Co., 

Sloss-S.  S.  &  I.  Co.  V.  Holway,  144  39   Mont.   213,   the   court   seems   to 

Ala.  280 ;  Nilson  v.  Chicago,  etc.  R.  have  been  influenced  by  the  size  of 

Co.,   84  Neb.   595;    Chicago,   etc.   R.  the  fortune  left  the  widow  and  the 

Co.  V.  Hamljel,  2  Neb.   (Unof. )   607;  disposition  made  of  it  by  the  dece- 

Same  v.  Bayfield,  37  Mich.  205.   See  dent. 

Same  v.  Trippett,  50  Tex.  Civ.  App.  60  Deel   v.   Heiligenstein,    244   111. 

279;   §  1267.  239. 

Under  a  statute  giving  the  dece-  51  Indianapolis  &  M.  R.  T.  Co.  v. 
dent's  widow  the  right  to  recover  Reeder,  51  Ind.  App.  533;  Karau  v. 
the  gross  value  of  his  life,  without  Pease,  45  111.  App.  382. 
regard  to  what  she  had  received  52  Horst  v.  Lewis,  71  Neb.  365. 
from  him,  and  aside  from  his  per-  53  Keeling  v.  Pommer,  83  Neb. 
sonal  expenses,  the  better  condition  510.  The  act  provided  for  the  re- 
ef his  family  after  his  death  is  irrel-  covery  of  all  damages  sustained  by 
evant.  Boswell  v.  Barnhart,  96  Ga.  the  wife  and  children  on  account  of 
521.  the  traffic. 
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ticular  action,  they  have  been  sometimes  given  weight  in  fixing 
the  damages  where  that  is  done  by  the  court,  as  in  admiralty 
suits.®*  But  in  other  actions  the  court  will  not  pay  attention  to 
such  statutes  if  that  of  the  jurisdiction  is  later  in  date  than 
they  and  contains  no  limitation  as  to  the  amount  of  the  recov- 
ery.^®  It  is  apparent  from  what  has  preceded  that  there  are  so 
many  considerations  of  a  non-pecuniary  nature  which  may  be 
taken  into  account  by  the  jury,  that  much  must  be  left  to  their 
discretion  in  fixing  the  compensation  in  any  case.  The  same 
aversion  to  interference  with  its  conclusion  prevails  in  cases  of 
this  nature  as  in  others ;  and  the  fact  that  the  court  would  have 
fixed  the  award  at  a  considerably  less  sum  is  not  ground  for  its 
interference  with  the  verdict.®^ 


54  The  Oceanic,  61  Fed.  338,  363. 

55  Redfield  v.  Oakland  Con.  St.  R. 
Co.,  110  Cal.  277. 

56  In  a  recent  case  a  man  aged 
thirty-five  years  and  earning  $1.25 
a  day  left  a  wife  and  two  small 
children.  His  chief  qualifications 
for  earning  money  were  that  he  was 
"stout,  healthy  and  sober."  The 
jury  gave  a  verdict  for  $10,000  com- 
pensatory damages.  In  reply  to  an 
objection  that  the  award  was  exces- 
sive the  court  observed;  "If  it  was 
our  duty  to  calculate  from  these 
facts  the  pecuniary  value  of  his  life 
to  his  wife  and  children  at  the  date 
of  his  death  we  would  not  be  able 
to  make  it  reach  near  the  sum  given 
by  the  verdict.  While  the  law  does 
not,  in  this  character  of  action,  in- 
tend to  give  compensation  for  any- 
thing but  pecuniary  loss  by  esti- 
mating the  money  value  of  the  life 
of  the  relative,  and  while  it  neces- 
sarily results  that  regard  must  in 
each  instance  be  paid  to  such  facts 
and  conditions  as  cast  light  upon 
the  subject,  yet  it  must  be  admitted 
the  inquiry  is  not  intended  to  be 
narrowed  down  by  the  law  to  a  re- 
sult that  can  be  exactly  accounted 


for  by  the  facts  in  evidence.  Every 
parent  and  husband  has,  for  his 
wife  and  children,  a  pecuniary  value 
beyond  the  amount  of  his  earnings 
by  his  labor  or  vocation.  That 
value  may  to  some  but  not  to  every 
extent  be  susceptible  of  allegation 
and  proof,  and  to  the  extent  that  it 
can  be  alleged  and  proved  it  ought 
to  be  done.  The  difficulties  of  proof 
are  known  to  the  lawmaker.  In 
some  states  an  attempt  has  been 
made  to  remove  them  by  placing 
limits  to  the  amount  that  may  be 
recovered.  In  establishing  such 
rules  the  idea  of  making  compensa- 
tion in  each  instance  for  the  pecuni- 
ary value  of  the  lost  life  is  neces- 
sarily abandoned.  When  no  amount 
is  fixed  by  law  and  no  rule  is  pre- 
scribed for  making  the  valuation 
upon  facts  incapable  of  exact 
ascertainment,  we  think  that  the 
lawmaker  intended  that,  having  ref- 
erence as  far  as  practicable  to  condi- 
tions existing  at  the  time  of  the 
death,  juries  from  their  own  knowl- 
edge, experience  and  sense  of  jus- 
tice should  fix  and  assess  the  proper 
sum.  They  are  expected  to  act  un- 
influenced  by  passion,  prejudice  or 
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§  1266.  Recovery  by  husband.  The  right  of  a  husband  to 
damages  resulting  from  the  death  of  his  wife  extends  to  all 
elements  of  his  loss  which  have  a  pecuniary  value.  He  cannot 
generally  recover  damages  of  a  sentimental  character,^'  as  for 
loss  of  her  society  or  companionship,^^  nor  for  anything  which 
cannot  be  measured  by  money  and  satisfied  by  a  pecuniary 
recompense ;  *^  but  the  loss  of  household  service  accustomed  to 


partiality,  and  to  pay  due  regard  to 
the  ascertained  facts  and  conditions 
surrounding  the  subject.  When  it 
appears  to  the  court  that  they  have 
disregarded  these  requirements  their 
verdict  should  be  set  aside.  On  the 
other  hand,  when  the  court  is  un- 
able to  determine  that  these  things 
have  not  been  observed  by  the  jury, 
and  when  it  does  not  appear  that 
the  verdict  is  not  the  result  of  the 
honest  endeavor  of  the  jury  to  fol- 
low their  own  convictions  in  the 
exercise  of  a  power  not  precisely 
defined,  we  think  that  the  law  in- 
tends that  the  jury's  estimate 
rather  than  the  equally  undefined 
one  of  the  judges  shall  prevail." 
Missouri  Pac.  K.  Co.  v.  Lehmberg, 
75  Tex.  61.  In  St.  Louis,  etc.  R.  Co. 
v.  Johnston,  78  Tex.  536,  a  verdict 
for  $5,000  each  in  favor  of  a  widow 
and  a  daughter  seven  years  old  was 
sustained,  the  deceased  having  been 
earning  $125  per  month. 

57  Denver,  etc.  R.  Co.  v.  Gunning, 
33  Colo.  280;  Davis  v.  Guarnieri,  45 
Ohio  St.  470,  482,  4  Am.  St.  548; 
Bolinger  v.  St.  Paul,  etc.  R.  Co.,  36 
Minn.  418,  12  Am.  Ncg.  Cas.  140,  1 
Am.  St.  680;  Chicago  v.  IMajor,  18 
111.  349,  360,  68  Am.  Dec.  553;  Hol- 
ton  V.  Daly,  106  111.  131,  138;  Chi- 
cago, etc.  R.  Co.  V.  Morris,  26  id. 
400;  Gaither  v.  Kansas  City,  etc.  R. 
Co.,  27  Fed.  544;  Little  Rock,  etc. 
R.  Co.  V.  Barker,  39  Ark.  491;  St. 
Louis,  etc.  R.  Co.  v.  Freeman,  36  id. 
41,   11   Am.  Neg.   Cas.   147;    Au  v. 


New  York,  etc.  R.  Co.,  29  Fed.  72; 
Demarest  v.  Little,  47  N.  J.  L.  28, 
16  Am.  Neg.  Cas.  643;  Rains  v.  St. 
Louis,  etc.  R.  Co.,  71  Mo.  165,  36 
Am.  Rep.  459,  16  Am.  Neg.  Cas. 
452;  Nelson  v.  Lake  Shore  &  M.  S. 
R.  Co.,  104  Mich.  582.     See  §  1263. 

68  Bolinger  v.  R.  Co.  36  Minn.  418, 
12  Am.  Neg.  Cas.  140,  1  Am,  St.  680; 
Tilley  v.  Hudson  River  R.  Co.,  24  N. 
Y.  474;  Mclntyre  v.  New  York  Cent. 
R.  Co.,  37  id.  295,  5  Am.  Neg.  Cas. 
97;  Telfer  v.  Northern  R.  Co.,  30 
N.  J.  L.  188;  Etherington  v.  Pros- 
pect Park,  etc.  R.  Co.,  88  N.  Y.  641 ; 
Board  of  Com'rs  v.  Legg,  93  Ind. 
523,  47  Am.  Rep.  390 ;  International 
&  G.  N.  R.  Co.  V.  Boykin,  32  Tex. 
Civ.  App.  72. 

A  recovery  by  the  husband  as  per- 
sonal representative  for  the  death 
of  his  wife  bars  an  action  by  him  as 
husband  to  recover  for  the  loss  of 
her  society  from  the  time  of  her  in- 
jury until  her  death.  Louisville  & 
N.  R.  Co.  V.  McElwain,  98  Ky.  700, 
34  L.R.A.  788,  56  Am.  St.  385. 

There  cannot  be  joined  with  an 
action  for  the  death  one  for  the 
physical  and  mental  sufTering  of  the 
deceased  during  the  period  between 
the  accident  and  the  death.  Owens- 
boro  &  N.  R.  Co.  v.  Barclay,  102  Ky. 
16. 

59  Telfer  v.  R.  Co.,  supra. 

Under  a  statute  of  Virginia  in  an 
action  by  a  husband  for  the  death 
of  his  wife  testimony  is  properly  re- 
ceived to  show  that  she  was  loving. 
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be  performed  by  the  wife,  which  would  have  to  be  replaced  by 
hired  services,  is  a  substantial  loss  for  which  damages  may  be 
r^eovered,^"  as  is  also  the  loss  to  the  children  of  the  care  and 
moral  training  of  their  mother.®^  In  some  states  the  pecuniary 
loss  resulting  from  the  deprivation  of  the  services,  society  and 
comfort  of  the  wife  may  be  recovered.^''  In  Texas  there  may 
be  recovery  of  the  expenses  necessarily  incurred  by  reason  of 
the  injuries  sustained  by  a  wife  and  which  caused  her  death. ®^ 
In  Ohio  the  husband,  suing  in  his  individual  capacity,  may 
recover  the  funeral  expenses,  they  not  being  recoverable  by  the 
administrator.®*     If  the  deceased  had  no  descendants  or  next 


tender,  dutiful,  thrifty,  industrious, 
economical  and  prudent,  and  that 
after  he  married  her  there  was  a 
change  for  the  better  in  his  habits 
and  pecuniary  condition.  These 
qualities  constitute  an  element  of 
damages  in  fixing  the  solatium  to 
be  awarded  to  him.  Simmons  v. 
McConnell,  86  Va.  494. 

Among  the  important  considera- 
tions in  an  action  to  recover  for  the 
loss  of  a  wife  and  mother  who  was 
not  engaged  in  earning  money  are 
the  number  and  ages  of  her  chil- 
dren, her  efficiency  and  devotedness 
to  her  family.  Valente  v.  E.  Co., 
158   Cal.  412. 

60  Collins  V.  St.  John,  38  New 
Bruns.  86;  Moses  v.  Mathews,  95 
Neb.  672;  Craig  v.  Chicago,  St.  P., 
M.  &  O.  R.  Co.,  97  Neb.  586. 

Although  in  an  action  to  recover 
for  the  death  of  a  wife  it  is  compe- 
tent to  show  the  expense  of  servants 
necessary  to  do  the  household  work 
performed  by  the  deceased,  yet  such 
evidence  is  not  always  a  true  index 
to  the  pecuniary  loss  suffered  by 
the  husband,  and  such  question  must 
be  determined  with  regard  to  the 
circumstances  of  each  case.  Craig 
V.  Chicago,  St.  P.,  M.  &  0.  R.  Co., 
97  Neb.  586.  To  a  similar  effect 
see  Moses  v.  Mathews,  95  Neb.  672. 


eiMcArdle  v.  Pittsburg  R.  Co., 
41  Pa.  Super.  Ct.  162 ;  Valente  v.  R. 
Co.,  Graysonia-N.  L.  Co.  v.  Carroll, 
infra;  St.  Lawrence,  etc.  R.  Co.  v. 
Lett,  11  Can  Sup.  Ct.  422,  26  Am. 
&  Eng.  R.  Cas.  454;  Pennsylvania 
R.  Co.  v.  Goodman,  62  Pa.  332; 
Board  of  Com'rs  v.  Legg,  supra; 
Redfield  v.  Oakland  Con.  St.  R.  Co., 
112  Cal.  220,  228;  Nelson  v.  R.  Co., 
101  Mich.  582;  May  v.  West  Jersey, 
etc.  R.  Co.,  62  N.  J.  L.  63. 

In  Delaware,  etc.  R.  Co.  v.  Jones, 
128  Pa.  308,  the  court  held  that  the 
husband  in  a  suit  for  the  negligent 
killing  of  his  wife  sixty-six  years 
of  age,  he  having  shown  that  de- 
ceased had  always  been  a  healthy 
woman,  M'as  not  bound  to  prove 
special  damages,  as  if  the  subject  of 
his  loss  had  been  a  horse  or  other 
animal  and  was  entitled  to  recover 
substantial  damages  for  the  pecuni- 
ary loss  to  him  without  making  such 
proof. 

62  Valente  v.  Sierra  R.  Co.,  158 
Cal.  412;  Graysonia-N.  L.  Co.  v. 
Carroll,  102  Ark.  460. 

63  International,  etc.  R.  Co.  v. 
Boykin  (Tex.  Civ.  App.),  74  S.  W. 
93. 

64  Cincinnati,  etc.  R.  Co.  v.  Tay- 
lor, 27  Ohio  C.  C.  757. 
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of  kin  and  the  husband  would  be  entitled  to  the  whole  of  her 
personal  estate  evidence  of  the  amount  of  the  work,  earnings 
and  probable  profits  of  the  deceased  is  competent,  whether  the 
business  in  which  she  was  engaged  was  hers  individually,  in 
whichu  the  husband  had  an  expectant  pecuniary  interest,  or 
whether  it  was  his  business  in  which  she  rendered  services.^^ 
Under  a  statute  making  the  capacity  of  the  deceased  to  earn 
money  a  consideration  in  the  estimate  of  damages  evidence  of 
such  capacity  is  competent  though  she  had  never  earned  money 
and  probably  would  not  have  done  so  had  life  continued. ®®  In 
arriving  at  the  value  of  the  services  a  wife  would  have  rendered 
the  cost  of  her  maintenance  must  be  deducted.^ 

The  statute  looks  to  prospective  advantages  of  a  pecuniary 
nature  which  have  been  cut  off  by  the  premature  death ;  and 
the  word  "pecuniary"  is  used  in  distinction  to  those  injuries  to 
the  affections  and  sentiments  which  arise  from  the  death  of 
relatives  and  which,  though  most  fearful  and  grievous  to  be 
borne,  cannot  be  measured  or  recompensed  by  money.^*  Evi- 
dence that  the  husband  had  married  again  and  that  his  second 
wife  performed  like  services  and  duties  and  contributed  in 
like  manner  as  the  first  to  the  support  of  the  family  and  the 
accumulation  of  property  is  not  admissible  in  mitigation  of 
damages.^^  Xor  is  the  fact  that  the  life  of  the  deceased  was 
insured  for  the  benefit  of  those  in  whose  favor  the  action  is 
brought.''*'  If  the  jury  may  give  such  damages  as  they  deem 
fair  and  just  in  reference  to  the  pecuniary  injury  resulting  to 
the  plaintiff  from  the  death,  proof  may  be  made  of  the  husband's 
circumstances  and  financial  condition.'^    Where  correct  instruc- 

65  Meyer  v.    Hart,    23    App.   Div.       470,    482,    4    Am.    St.    548;     Gulf, 

(N.  Y.)    131;   Austin  v.  Metropoli-       etc.    R.    Co.    v.    Younger,    90    Tex. 

tan  St.  R.  Co.,  108  App.  Div.    (N.       337.   Georgia  R.  &  B.  Co.  v.  Garr, 

Y.)     249;    Denver,    etc.    R.    Co.    v.       ry   n^    o-r-?     t->-  Tin     i- 

'  '  57    Ga.   277;    Dimmey   v.    VVheeling 


&  E.   G.   R.   Co.,  27   W.  Va.   32,   7 


Gunning,  infra. 

66  Dillon  V.  Hudson,  etc.  R.  Co., 
73   N    H    367  '^^^    ^^S-    Cas.    Ill,    55    Am.    Rep. 

67  Gorton   v.   Harmon,   152   Mich.  ^92. 

473;    Denver,    etc.    R.    Co.   v.    Gun-  '"  §   1265. 

ning,  33  Colo.  280.  71  Thoresen  v.  La  Crosse  City  R. 

68  Tilley  v.  R.  Co.,  supra.  Co.,  94  Wis.  129,  133,  12  Am.  Neg. 

69  Davis  V.  Guamieri,  45  Ohio  St.  Cas.  657,  and  local  cases  cited. 
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tions  concerning  the  elements  of  damages  have  been  given  there 
may  be  added  thereto  a  statement  that  the  jurors'  observation, 
experience  and  knowledge,  conscientiously  applied  to  the  facts 
and  circumstances,  are  important  considerations  in  fixing  the 
sum  to  be  awarded.'^  Under  a  statute  providing  for  tlie  dis- 
tribution of  the  sum  recovered  among  the  husband  and  children 
in  the  same  proportions  as  the  personalty  of  the  decedent  would 
have  been  had  she  died  intestate,  the  death  of  the  husband 
pending  an  action  instituted  by  him  does  not  affect  the  recovery 
where  his  administrator  is  substituted  as  plaintiff  and  the 
action  is  prosecuted  for  the  benefit  of  the  children  of  both 
decedentsJ^ 

Expediting  the  death  of  a  patient  by  carelessness,  inhuman 
and  cruel  treatment  on  the  part  of  the  attending  physician  is 
more  than  a  mere  technical  injury,  and  cannot  be  compensated 
for  by  the  imposition  of  nominal  damages.'*  In  ]^orth  Carolina 
the  measure  of  damages  to  be  recovered  by  a  husband  for  the 
death  of  his  wife  is  the  net  present  value  of  the  life  taken,'^ 
and  evidence  of  the  number  of  deceased's  children  is  incompe- 
tent.'^ 

§  1267.  Children's  loss  from  death  of  parent.  During 
minority  children  may  ask  compensation  for  such  loss  on  the 
same  principles,  by  the  same  measure  and  ascertained  by  proof 
of  the  same  facts  as  a  widow  for  the  death. of  her  husband. 
There  is  a  legal  right  to  support,"  and  a  like  expectancy  of 

72  Denver,  etc.  R.  Co.  v.  Gunning,  of  life.  Lynch  v.  Rosemary  Mfg. 
33  Colo.  280;    Rautman  v.   Chicago       Co.,  supra. 

Con.    T.    Co.,    156    111.    App.    457;  76  Lynch   v.    Rosemary   Mfg.    Co., 

Chicago,   etc.   R.   Co.   v.   Groner,   43  167  N.  C.  98;  Bradley  v.  Ohio  River 

Tex.   Civ.  App.   264.  &  C.  R.  Co.,  122  N.  C.  972.     In  the 

73  McArdle  v.  Pittsburg  R.  Co.,  last  named  case  the  reason  of  the 
supra.  rule  is  stated  to  be  that  as  in  that 

74  Gray  v.  Little,  126  N.  C.  385.  state   the  value   of   the    life   taken, 

75  Lynch  v.  Rosemary  Mfg.  Co.,  as  an  industrious  or  idle  mother, 
167  N.  C.  98;  Bradley  v.  Ohio  River  is  the  test,  and  not  the  necessities 
&  C.  R.  Co.,  122  N.  C.  972.  Hence  of  the  family,  such  evidence  would 
it  was  error  to  instruct  the  jury  tend  to  furnish  the  jury  with  a 
without  qualification  that  it  might  motive  for  assessing  damages  in  an 
take  into  consideration  the  amount  amount  greater  than  the  value  of 
of  deceased's  probable  earnings  for  the  life. 

the  balance  of  the  wife's  expectancy  77  McPherson  v.  St.  Louis,  etc.  R. 
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benefit  from  the  distribution  of  the  parent's  estate.  The  jury 
is  not  confined  in  estimating  the  damage  to  any  exact  mathe- 
matical calculation,  but  is  vested  with  considerable  discretion, 
with  which  the  courts  will  not  interfere  unless  it  has  been 
abused.'^  The  rights  of  minor  children  are  not  affected  by 
what  it  may  cost  to  raise  or  educate  them,  but  are  measured  by 
the  pecuniary  benefit  they  could  reasonably  expect  to  receive 
from  their  father  during  the  probable  continuance  of  his  life.'^ 


Co.,  97  Mo.  253,  259,  16  Am.  Neg. 
Cas.  500,  501;  Goss  v.  Missouri 
Pac.  R.  Co.,  50  Mo.  App.  614,  627. 

78  Lane  v.  Northern  Pac.  R.  Co., 
119  Minn,  258;  Stoher  v.  St.  Louis, 
etc.  R.  Co.,  91  Mo.  509,  16  Am.  Neg. 
Cas.  500,  501;  Countryman  v.  Fon- 
da, etc.  R.  Co.,  166  N.  Y.  201; 
Douglass  V.  Northern  Cent.  R.  Co., 
59  App.  Div.  (N.  Y.)  470;  Rosen- 
baum  V.  Shaffner,  98  Tenn.  624; 
Pool  V.  Southern  Pac.  Co.,  7  Utah 
303,  311,  17  Am.  Neg.  Cas.  687, 
693;  White  v.  Australasian  S.  N. 
Co.,  13  New  South  Wales  L.  R. 
(law)  177;  St.  Louis,  etc.  R.  Co.  v. 
McCain,  67  Ark.  377,  386;  Red- 
field  V.  Oakland  Con.  St.  R.  Co., 
110  Cal.  277;  Baltimore  &  0.  R.  Co. 
V.  Stanley,  54  111.  App.  215;  O'Fal- 
lon  C.  Co.  V.  Laquet,  89  id.  13; 
Gulf,  etc.  R.  Co.  V.  Delaney,  22 
Tex.  Civ.  App.  427;  Pittsburgh,  etc. 
R.  Co.  V.  Burton,  139  Ind.  357,  378, 
11  Am.  Neg.  Cas.  475;  Phalen  v. 
Rochester  R.  Co.,  31  App.  Div.  (N. 
Y.)    448. 

79  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Gunn,  112  Ark.  401;  McLaughlin  v. 
United  Railroads  of  San  Francisco, 
ICO  Cal.  494,  L.R.A.1915E  1205; 
Chesapeake  &  P.  Tel.  Co.  v.  State, 
124  Md.  527;  Jones  v.  Kansas  City, 
etc.  R.  Co.,  178  Mo.  528,  20  Am. 
Neg.  Rep.  074;  Big  Jack  Min.  Co.  v. 
Parkinson,  41  Okla.  125;  Fisher  v. 
Portland  Railway,  Light  &  Power 
Co.,   74  Ore.   229;   McClaugherty  v. 

Suth.  Dam.  Vol.  V.— 4. 


Rogue  River  Elec.  Co.,  73  Ore.  135; 
Texas  &  N.  0.  R.  Co.  v.  Cunning- 
ham, —  Tex,.  Civ.  App,  — ,  168  S. 
W.  428;  International,  etc.  R.  Co. 
V.  Kuehn,  2  Tex.  Civ.  App.  210,  12 
Am.  Neg.  Cas.  602,  603;  Baltimore 
&  O.  R.  Co,  V.  Hottman,  25  Ohio 
C.   C.   140. 

In  a  late  Texas  case  the  rule 
stated  in  the  text  was  said  to  ap- 
ply to  adult  children  as  well  as 
minors,  where  such  adults  had  a  re- 
sonable  ground  for  expecting  that 
the  parent  would,  had  he  lived,  ren- 
dered them  pecuniary  aid,  thus 
showing  a  prospective  financial  loss 
due  to  the  father's  death.  Damages 
recovered  by  such  adult  must  be 
actual  and  for  a  pecuniary  loss, 
which  must  be  clearly,  but  not  nec- 
essarily directly  shown.  Houston  & 
T.  C.  R.  Co.  v.  Walker,  —  Tex.  — , 
173  S.  W.  208  [rev'g  167  S.  W.  190]. 

An  instruction  in  an  action  by 
children  to  recover  for  the  death 
of  a  mother  that  the  pecuniary 
value  of  the  life  of  the  mother  was 
the  "value  in  money"  of  such  life 
was  erroneous  and  tlierefore  prop- 
erly refused,  for  the  reason  that  tlie 
requested  instruction  did  not  de- 
fine the  term  "value  in  money." 
The  reason  given  for  the  decision 
was  that  it  might  tend  to  confuse 
the  jury,  who  unless  fully  advised, 
might  not  imderstand  that  the  term 
includes  elements  having  no  real 
value  in  money,  but  wliich  for  want 
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The  expense  of  education  during  minority  may  be  regarded  as 
well  as  the  value  of  support.®"  The  effect  of  a  statute  limiting 
the  right  of  action  for  the  benefit  of  minor  children  is  to  save 
the  latter  harmless  during  minority  from  the  loss  of  benefits 
they  would  have  received  up  to  the  time  of  their  respective 
majorities  had  their  father  lived  under  as  favorable  conditions 
as  would  have  existed  had  he  not  been  killed.  The  loss  of  a 
minor  who  attained  majority  pending  the  suit  is  to  be  com- 
pensated for.®^ 

The  law  will  imply  a  pecuniary  loss  in  some  amount  to  the 
wife  and  children  by  the  death  of  the  husband  and  father  who 
was  at  the  time  employed  and  presumably  receiving  wages,  and 
therefore  able  to  discharge  his  obligation  to  support  them.®^ 
The  presumption  is  in  favor  of  substantial  damages ;  *'  and 
some  damage  is  presumed  in  favor  of  adult  children  who  have 
lost  their  mother.** 

Recovery  may  be  had  in  behalf  of  a  child  in  ventre  sa  mere 


of  a  better  method  of  compensation 
the  law  says  shall  be  estimated  in 
terms  of  money,  such  as  the  care 
of  a  daughter  by  her  mother.  Mc- 
Laughlin V.  United  Railroads  of  San 
Francisco,  169  Cal.  494. 

Evidence  has  been  held  competent 
that  a  father  was  wont  to  teach 
his  little  girl  her  Sunday  school 
lessons,  and  wanted  her  to  go  to 
Sunday  school,  as  well  as  making 
her  practice  her  music  lessons,  as 
tending  to  show  that  the  fatlier  had 
an  affection  for  his  children,  took 
an  interest  in  their  welfare,  and 
on  that  account  would  be  likely  to 
contribute  to  their  support  in  the 
future.  The  father  in  this  case  did 
not  reside  with  the  children.  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Gunn,  112 
Ark.    401. 

SODelahunt  v.  United  Tel.  &  T. 
Co.,  215  Pa.  241,  20  Am.  Neg.  Rep. 
727,  114  Am.  St.  958. 

81  Eichorn  v.  New  Orleans,  etc.  R., 
L.  &  P.  Co.,  114  La.  712, 


82  Texas  Power  &  Light  Co.  v. 
Bird,  —  Tex.  Civ.  App.  — ,  165  S. 
W.  8;  Bateman  v.  Illinois  Cent.  R. 
Co.,  162  111.  App.  125;  Louisville, 
etc.  R.  Co.  V.  Buck,  116  Ind.  566, 
9  Am.  St.  883,  14  Am.  Neg.  Caa. 
553,  11  Am.  Neg.  Cas.  508,  2  L.R.A. 
520;  McKeigue  v.  Janesville,  68 
Wis.  50;  Houghkirk  v.  Delaware  & 
H.  C.  Co.,  92  N.  Y.  219,  12  Am. 
Neg.  Cas.  313,  44  Am.  Rep.  370; 
Countryman  v.  Fonda,  etc.  R.  Co., 
supra;  Hunt  v.  Conner,  26  Ind. 
App.  41,  50;  Kelly  v.  Chicago,  etc. 
R.  Co.,  50  Wis.  381,  17  Am.  Neg. 
Cas.  905;  Chicago  v.  Scholten,  75 
111.  468;  Chicago  &  N.  R.  Co.  v. 
Swett,  45  111.  197;  St.  Louis,  etc. 
R.  Co.  v.  Haist,  71  Ark.  258 ;  Cleve- 
land, etc.  R.  Co.  v.  Dukeman,  130 
111.  App.  105. 

83  Dukeman  v.  Cleveland,  etc.  R. 
Co.,  237  111.  104. 

84  Rautman  v.  Chicago  Con.  T. 
Co.,   156   111.  App.  457. 
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if  it  is  born  within  due  time,*^  and  on  behalf  of  all  the  children 
of  a  deceased  father  who  had  a  legal  claim  upon  him  for  sup- 
port.^® In  an  action  by  the  next  kin  to  recover  for  the  death  of 
a  person,  a  brother  or  sister  of  the  deceased  born  soon  after  his 
death  is  an  heir  and  a  necessary  party.^' 

Ordinarily  children  are  expected  to  survive  their  parents 
and  to  inherit  whatever  property  they  leave  undisposed  of,  and 
to  transmit  their  own  property  to  their  children.  The  mere 
fact  that  the  children  are  all  of  age  at  the  time  of  the  parent's 
death  does  not  everywhere  *^  preclude  them  from  recovering  for 
the  loss  of  such  pecuniary  benefits  as  they  had  a  reasonable 
expectation  of  securing  from  additional  accumulations  had 
he    not    been     injured,*^     especially     if    they     are     depend- 


85  The  George  &  Richard,  L.  R.  3 
Ad.  &  Ecc.  466;  Roach  v.  Wolff,  96 
Neb.  43;  Zitnik  v.  Union  Pac.  R. 
Co.,  95  Neb.  152;  Arnold  v.  State, 
163  App.  Div.  (N.  Y.)  253;  Texas 
&  N.  O.  R.  Co.  V.  Cunningham,  — 
Tex.  Civ.  App.  — ,  168  S.  W.  428; 
and  cases  cited  in  note  to  §  8.  See 
Dietrich  v.  Northampton,  138  Mass. 
14,  52  Am.  Rep.  242. 

86  International,  etc.  R.  Co.  v. 
Culpepper,  19  Tex.  Civ.  App.  182,  1 
Am.  Neg.  Rep.  370;  Gulf,  etc,  R. 
Co.  V.  Delaney,  22  Tex.  Civ.  App. 
427. 

87  Chicago  &  A.  R.  Co.  v.  Logue, 
58  111.  App.  142. 

88  If  the  deceased  had  not  ac- 
cumulated anything  an  expectation 
of  inheritance  by  his  children 
should  not  be  considered.  Wiest  v. 
Electric  T.  Co.,  200  Pa.  148,  58 
L.R.A.  666. 

89Valente  v.  Sierra  R.  Co.,  158 
Cal.  412;  Hollingsworth  v.  Davis-D. 
Estates  C.  Co.,  38  Mont.  143 ;  Paris, 
etc.  R.  Co.  V.  Robinson,  104  Tex. 
Civ.  App.  482,  5  N.  C.  C.  A.  622; 
Rochester  v.  Seattle  R.  &  S.  R.  Co., 
67  Wash.  545,  39  L.R.A.  (N.S.) 
1156    (under  eh.   129,  laws  1909); 


Tuteur  v.  Chicago,  etc.  R.  Co.,  77 
Wis.  505;  Galveston,  etc.  R.  Co.  v. 
Puente,  30  Tex.  Civ.  App.  246; 
Mansfield  C.  &  C.  Co.  v.  McEnery, 
91  Pa.  185,  36  Am.  Rep.  662, 17  Am. 
Neg.  Cas.  237;  Redfield  v.  Oakland 
Con.  St.  R.  Co.,  112  Cal.  220,  228; 
Chicago,  etc.  R.  Co.  v.  Ptacek,  171 
111.  9 ;  Lockwood  v.  New  York,  etc. 
R.  Co.,  98  N.  Y.  523;  Phalen  v. 
Rochester  R.  Co.,  31  App.  Div.  (N. 
Y. )  448;  Pennsylvania  R.  Co.  v. 
Adams,  55  Pa.  499;  Schnatz  v.  Phil- 
adelphia &  R.  R.,  160  Pa.  602;  Stab- 
ler v.  Same,  199  Pa.  383;  Tyler  S. 
R.  Co.  v.  Raspberry,  13  Tex.  Civ, 
App.    185. 

It  is  otherwise  under  the  terms  of 
the  dramshop  acts  or  civil  damage 
laws  of  some  states,  the  injury  in 
person  or  property  therein  men- 
tioned being  such  as  is  in  violation 
of  a  legal  right  of  which  the  plain- 
tiff was  in  the  actual  enjoyment  be- 
fore and  at  the  time  of  the  injury 
thereto.  Jury  v.  Ogden,  56  III.  App. 
100;  Goode  v.  Towns,  50  Vt.  410, 
48  Am.  Rep.  799. 

In  Phalen  v.  R.  Co.,  31  App. 
Div.  (N.  Y.)  448,  the  deceased 
was  aged  sixty- eight  at  the  time 
of      her      death      and      was      living 
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ent.^°  On  the  other  hand,  where  damages  are  claimed  by  an 
adult  son  on  account  of  his  mother's  death  the  jury  is  to  con- 
sider the  likelihood  that  she  might  require  care  and  expense 
from  him,  and  the  amount  of  property  owned  by  each  as  bear- 
ing upon  the  question  of  his  loss.^^ 

Evidence  of  the  financial  condition  of  the  head  of  the  family 
at  the  time  of  the  death  of  the  wife  is  admissible  upon  the 
issue  of  the  pecuniary  injury  sustained  by  a  child.  To  the 
extent  that  the  aid  given  by  the  mother  to  the  child  was  derived 
from  the  income  of  property  which  the  latter  received  at  the 
mother's  death,  such  aid  was  not  lost  by  her  death.  But  the 
fact  of  the  receipt  of  property  is  not  a  defense  to  the  child's 
action.^^  The  last  proposition  is  very  satisfactorily  dealt  with 
in  a  Pennsylvania  case,  which  is  in  harmony  with  cases  else- 
where noted.^^     In  the  Pennsylvania  case  the  fact  that,  as  the 


around  among  her  children,  some  of 
whom  afforded  her  pecuniary  assist- 
ance. The  court  observed:  The 
fact  that  they  had  dutifully  done 
80  does  not  detract  from  their  right 
to  recover  damages  in  this  action. 
It  might  well  be  that  vrhen  sick- 
ness or  misfortune  sliould  render 
the  care  or  assistance  of  this  motlier 
necessary,  she  would  be  in  a  condi- 
tion to  render  it,  and  this  would 
certainly  be  a  pecuniary  benefit.  But 
we  will  not  indulge  in  anticipations 
of  the  many  ways  in  which  the  jury 
might  see  how  the  deceased  could 
render  pecuniary  aid  to  her  sons  and 
daughters.  They  had  the  right  to 
that  aid  and  to  the  preservation  of 
her  life  as  long  as  Providence  should 
permit. 

90  Young  V.  Beveridge,  81  Neb. 
180,  citing  Rouse  v.  Detroit  E.  R. 
Co.,  128  Mich.  149,  15  Am.  Neg. 
Rep.  633;  Carpenter  v.  Buffalo,  etc. 
R.  Co.,  38  Hun  116;  Fordyce  v.  Mc- 
Cants,  51  Ark.  509,  14  Am.  St.  69, 
4  L.R.A.  296. 

91  Lazelle  v.  Newfane,  70  Vt.  440. 

92  Gulf,  etc.  R.  Co.  V.  Younger,  90 


Tex.  387,  1  Am.  Neg.  Rep.  378,  mod- 
ifying San  Antonio,  etc.  R.  Co.  v. 
Long,  87  Tex.  148,  47  Am.  St.  87, 
24  L.R.A.  637;  Eichorn  v.  New  Or- 
leans, etc.  R.,  L.  &  P.  Co.,  114  La. 
712;  McLaughlin  v.  United  Rail- 
roads of  San  Francisco,  1G9  Cal. 
494,  L.R.A.  1915E  1205. 

Where  a  mother  whose  husband 
was  living  at  the  time  of  her  death 
was  accustomed  to  contribute  regu- 
larly to  each  of  her  three  children, 
and  where  the  evidence  tended  to 
show  that  such  contributions  would 
have  been  continued  but  for  her 
death,  prima  facie  a  basis  for  the 
estimation  of  damages  is  made  out, 
and  if  the  estate  of  the  mother, 
from  the  income  of  which  she  made 
the  contributions,  is  to  come  to 
plaintiffs  at  the  death  of  the  fatlier, 
it  is  a  matter  of  defense  to  show 
the  fact  in  mitigation  of  damages, 
so  that  it  was  immaterial  wliether 
plaintiff  proved  the  age  of  the  father 
or  not.  Wescoat  v.  Decker,  85  N. 
J.  L.  7]6. 

93  §  1265. 
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result  of  the  death  of  their  father,  adult  children  came  into 
possession  of  an  inheritance  was  held  immaterial  to  the  right  or 
measure  of  recovery  for  his  death.  The  question'  involved  is 
similar  to  that  which  arises  where  the  deceased  had  insurance  on 
his  life  for  the  benefit  of  those  who  are  entitled  to  recover  for 
his  death.  As  we  have  seen,^*  the  courts  in  the  United  States 
are  a  unit  in  opposition  to  the  idea  that  the  wrong-doer's  lia- 
bility is  thereby  mitigated.  On  the  question  as  to  the  effect  of 
the  inheritance  upon  the  damages  recoverable  the  court  said: 
Conceding  the  right  to  recover  if  a  loss  is  sustained,  how  do  we 
ascertain  what  is  a  loss  in  the  sense  contemplated  by  the  act  ?  A 
son  who  is  receiving  nothing  from  his  father  living  may  be  said 
to  be  pecuniarily  benefited  by  the  parent's  death;  but  we  have 
yet  to  learn  that  a  railroad  company  by  negligently  causing 
death  can  in  this  way  become  the  gratuitous  and  unsolicited 
benefactor  of  children  who  prefer  their  father  living;  and  it  is 
a  novel  proposition  that  a  yearly  allowance  with  a  certainty  of 
an  inheritance  of  an  estate  constantly  increasing  in  value  by 
the  parent's  prudence  and  financial  ability  can  be  cut  off  by  the 
killing  of  the  parent,  and  the  children  be  told  that  it  is  for  their 
benefit.  If  that  is  the  law,  what  security  have  the  wealthy 
against  the  negligence  of  others?  All  inducements  for  the  use 
of  care  and  caution  as  to  such  are  removed.  The  only  reasons 
why  a  verdict  in  pure  negligence  cases  can  be  justified  are  as  an 
inducement  appealing  to  self-interests  to  use  care  and  caution; 
but  these  are  taken  away  if  we  hold  that  no  damages  can  be 
recovered  by  the  children  of  wealthy  people  because  they  get 
the  estate  as  a  result  of  the  unlawful  act.  As  the  jury  were 
told,  at  request  of  defendant,  that  nothing  could  be  allowed  for 
the  suffering  of  the  deceased  or  the  feelings  of  the  surviving 
members  of  his  family,  and  if  in  addition  we  hold  that  nothing 
can  be  recovered  for  the  reason  now  urged,  the  defendant, 
although  confessedly  guilty  of  negligence  resulting  in  death, 
suffers  no  loss  or  punishment  for  its  unlawful  act,  simply 
because  of  the  financial  standing  of  the  deceased.  If  this  is  law 
it  might  be  well  for  the  legislature  to  provide  a  new  criminal 
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offeuse  and  substitute  imprisonment  for  damages,  and  thus 
induce  the  same  degree  of  care  and  caution  in  the  transporta- 
tion of  the  rich  as  of  the  poor.  It  is  not,  however,  absolutely 
correct  to  say  that  the  mere  fact  of  coming  into  the  inheritance 
presently  is  a  benefit  peculiarly,  for  non  constat  that  if  the  life 
had  been  prolonged  but  a  week  or  month  that  the  estate  would 
not  have  been  larger.  The  true  question  is  what  had  these 
plaintifi^s  the  right  to  receive  from  the  parent  during  his  life, 
and  for  the  loss  of  this  they  are  to  be  compensated;  what  they 
got  after  his  death  does  not  enter  into  the  case.  The  loss  spoken 
of  is  the  taking  away  of  that  which  they  were  receiving  and 
would  have  received  had  he  lived.  It  is  the  destruction  of  their 
expectations  in  this  regard  that  the  law  deals  -with,  and  for  which 
it  furnishes  compensation.  To  say,  "True  it  is  we  have  taken 
from  you  his  benefactions,  but  you  get  by  law,  not  from  us,  but 
from  his  estate  which  we  thus  make  available  for  you,  something 
better,"  is  to  substitute  the  heirs'  legal  right  under  the  law  for 
the  company's  liability.^^  In  Texas,  as  against  adult  children, 
seeking  to  recover  for  their  mother's  death,  an  inventory  of  her 
estate  is  competent  to  show  what  they  inherited  from  her.®^ 

It  has  been  held  that  the  jury  may  take  into  consideration 
the  earnings  of  the  deceased,  and  that  the  question  whether 
the  minor  children  had  other  means  of  support  after  his  death 
is  wholly  immaterial ;  ^'  but  as  to  this  the  authorities  are  not  in 
accord.^*  In  estimating  the  probable  savings  the  deceased  would 
have  accumulated  but  for  his  death  the  income  received  from  his 
investments,  if  these  go  to  his  adult  children,  should  not  be  con- 
sidered because  they  are  in  the  immediate  enjoyment  of  such 

95  stabler  v.  Philadelphia  &  R.  R.  97  Heyer  v.  Salsbury,  7  111.  App. 
Co.,  199  Pa.  383,  85  Am.  St.  791.  93,  14  Am.  Neg.  Cas.  330;   Duke  v. 

96  Rader  v.  Galveston,  etc.  R.  Co.  St.  Louis,  etc.  R.  Co.,  172  Fed.  084. 
(Tex.  Civ.  App.),  137  S.  W.  718.  Evidence  of  the  number,  ages  and 

But   it   is   otherwise    in    jui'isdic-  sex   of   the   children   of   a   widowed 

tions   where   a  child's   recovery   for  child  of  the  deceased,  and  that  he 

the    death    of    a    parent    cannot   be  had   supported  them  is  not   conipe- 

mitigated   by   proof   that   the   child  tent.    Cook  v.  Cleveland,  etc.  R.  Co., 

has  thereby  inherited  property.   Mc-  143  111.  App.  109. 

Laughlin    v.    United    Railroads    of  98  Ronson    v.    Canadian    Pac.    R. 

San  Francisco,  169  Cal.  494,  L.R.A.  Co.,   18   Ont.  L.   R.   337    (Court   of 

1915E  1205.  Appeal). 
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income.^^  The  consideration  of  any  prospective  inheritance  that 
might  have  been  reasonably  expected  to  be  derived  from  the 
deceased  has  been  considered  too  uncertain  to  be  the  basis  of  an 
award.  Following  the  language  of  the  supreme  court  of  the 
United  States  ^  it  has  been  held  that  the  consideration  of 
pecuniary  benefits  from  the  deceased  must  be  limited  to  such 
as  the  next  of  kin  had  a  reasonable  expectation  of  receiving 
while  he  lived.^  "The  property,  w^ealth,  helplessness  or  depend- 
ence of  the  lineal  next  of  kin  is  immaterial  on  the  question  of 
the  amount  of  recovery."  '  Where  the  action  must  be  brought 
for  the  benefit  of  the  estate,  the  number  and  ages  of  the  family 
are  not  material,  where  the  relation  is  lineal,  as  the  sole  meas- 
ure of  damages  is  the  pecuniary  loss — that  is,  how  much  would 
the  deceased,  in  all  probability,  have  added  to  the  estate  had  he 
lived,  which  amount  would  not  be  affected  by  the  number  or 
ages  of  such  kindred,  as  each  would  only  get  his  proportionate 
share  as  pi'ovided  by  law  for  the  distribution  of  the  personal 
property  of  an  intestate  without  being  increased  or  diminished 
as  to  any  one  of  them  on  account  of  poverty,  age,  physical  con- 
dition,* character  or  habits.^ 

The  damages  may,  in  some  states,  include  compensation  for 
the  loss  of  physical  care,  moral  and  mental  training,  where  the 

99  Denver,  etc.  E.  Co.  v.  Spencer,  3  Chicago,  etc.  R.  Co.  v.  Wool- 
25  Colo.  9,  citing  Grand  Trunk  R.  ridge,  174  111.  330,  335 ;  Fox  v.  Oak- 
Co.  V.  Jennings,  L.  R.  13  App.  Cas.  land  Con.  St.  R.  Co.,  118  Cal.  55,  62 
800;  Pym  v.  Great  Northern  R.  Co.,  Am.  St.  216.  Contra,  St.  Louis  S. 
2  B.  &  S.  759,  4  id.  396.  R.  Co.  v.  Bowles,  32  Tex.  Civ.  App. 

1  Baltimore  &  P.  R.  Co.  v.  Mackey,  us. 

157  U.  S.  72,  39  L.  ed.  624,  13  Am.  4  Chicago,    etc.    R.    Co.    v.    Wool- 

Neg.  Cas.  803.  ridge,  supra;  Bradley  v.  Ohio  River 

2  Baltimore  &  P.  R.  Co.  v.  Golway,       ^   q^     ^29  n   C   972 

6  App.  Cas.   (D.  C.)   143,  180;  Eich-  "5  McClaugherty    v. '  Rogue    River 

cm   V.  New   Orleans,  etc.   R.,   L    &       ^^^^  ^3  ^^^  ^^  ^^^^ 

P.  Co.,  114  La.  712.     Contra,  Balti-  . ,  -  .,      ^  •  ,  •  v,  ,  •+       # 

'     ^    ^     ^  ^^  ,j  „,  evidence  of  the  drmkmg  habits   of 

more  &   0.   R.   Co.  v.  Hottman,   25         ,   .   ,.„  •       r  x,      j     i.i. 

^,.r^r^14n■^T       \7    1       i      T>  plaintiff,  a  SOU  suiug  for  the  death 

Ohio  C.  C.  140;  New  York,  etc.  R.  ^  '  " 

Co.  V.  Roe,  id.  628,  following  Groten-  ^^    ^    ^^^^^''    ^^^    incompetent    as 

kemper  v.  Harris,  25  Ohio  St.  510.  tending   to  prejudice  the  jury   and 

The    statute    authorizes    such    dam-  influence  the  amount  of  recovery  on 

ages  as  the  jury  may  think  proper-  account  of  the  probable  manner   in 

tioned   to   the  pecuniary  injury   re-  which    plaintiff    would    expend    the 

suiting   from   the  death.  amount  recovered. 


4900 


SUTHERLAND    ON    DAMAGES. 


[§  1267 


parent  was  fitted  to  furnish  such  training,  for  this  is  among  the 
most  important  of  parental  duties.®    But  it  should  be  shown  that 


6  McLaughlin  v.  United  Railroads 
of  San  Francisco,  169  Cal.  494, 
L.R.A.  1915E  1205;  Crabbe  v.  Mam- 
moth Channel  Gold  Min.  Co.,  168 
Cal.  500;  Wabash  R.  Co.  v.  Gret- 
zinger,  182  Ind.  155 ;  Texas  Power 
&  Light  Co.  V.  Bird,  —  Tex.  Civ. 
App.  — ,  165  S.  W.  8;  Texas  &  N. 
0.  R.  Co.  V.  Cunningham,  —  Tex. 
Civ.  App,  — ,  168  S.  W.  428;  Cain 
V.  Southern  R.  Co.,  199  Fed.  211; 
Gentry  v.  Wabash  R.  Co.,  172  Mo. 
App.  638;  Missouri,  etc.  R.  Co.  v. 
West,  38  Okla.  581;  St.  Louis,  etc. 
R.  Co.  V.  Geer  (Tex.  Civ.  App.),  149 
S.  W.  1178;  Duke  v.  St.  Louis,  etc. 
R.  Co.,  172  Fed.  684  (ruled  under 
the  Federal  Employers'  Liability  Act 
of  1908,  providing  that  the  recovery 
shall  inure  to  the  benefit  of  the  fam- 
ily of  the  decedent)  ;  International, 
etc.  R.  Co.  v.  McVey  (Tex.  Civ.  App.) , 
81  S.  W.  991;  St.  Louis,  etc.  R.  Co. 
V.  Mathis,  76  Ark.  184,  113  Am.  St. 
85;  Goddard  v.  Enzler,  123  111.  App. 
108;  Gamache  v.  Johnston  T.  F.  & 
M,  Co.,  116  Mo.  App.  596;  Wood  v. 
Omaha,  87  Neb.  213  (in  so  far  as 
the  advice  and  companionship  are 
of  pecuniary  value)  ;  Texas  &  N.  0. 
R.  Co.  V.  Walker,  58  Tex.  Civ.  App. 
615;  Omaha  W.  Co.  v.  Schamel,  78 
C.  C.  A.  68,  147  Fed.  502;  Hall  v. 
North  Pacific  Coast  R.  Co.,  134  Fed. 
309;  St.  Louis,  etc.  R.  Co.  v.  Standi- 
fer,  81  Ark  275 ;  Peters  v.  Southern 
Pac.  Co.,  160  Cal.  48;  Johnson  v. 
Southern  Pac.  R.  Co.,  154  Cal.  285 ; 
Goddard  v.  Enzler,  222  111.  462 
aff'g  123  111.  App.  108;  Cleveland, 
etc.  R.  Co.  v.  Starks,  174  Ind.  345; 
Indianapolis  T.  &  T.  Co.  v.  Romans, 
40  Ind.  App.  184;  Eichorn  v.  New 
Orleans,  etc.  R.,  L.  &  P.  Co.,  114  La. 
712;  Sipple  v.  Laclede  G.  Co.,  125 
Mo.  App.  81  (though  the  parents  were 


divorced  and  the  custody  of  the 
child  was  awarded  the  mother)  ; 
Carter  v.  West  Jersey  &  S.  R.  Co., 
76  N.  J.  L.  602,  19  L.R.A.(N.S.) 
128  (under  a  statute  allowing  such 
damages  as  shall  seem  fair  and  just 
with  reference  to  the  pecuniary  in- 
jury there  may  be  a  recovery  by 
children  who  lived  with  their  par- 
ents for  the  death  of  their  mother 
who  performed  the  household  duties 
without  proof  that  they  would 
probably  have  received  financial  aid 
from  her)  ;  Pittsburgh,  etc.  R.  Co. 
V.  Dooley,  13  Ohio  C.  C.  (N.S.) 
225 ;  Whaley  v.  Vidal,  27  S.  D.  627 ; 
O'Grady  v.  Union  Stock  Yards  Co., 
90  Neb.  138;  Gray  v.  Phillips,  54 
Tex.  Civ.  App.  148;  St.  Lawrence  & 
O.  R.  Co.  V.  Lett  ,  11  Can.  Sup.  Ct. 
422  (two  judges  dissented)  ;  Hous- 
ton, etc.  R.  Co.  V.  Davenport,  102 
Tex.  369;  St.  Louis  &  S.  F.  R.  Co. 
V.  Duke,  112  C.  C.  A.  564,  192  Fed. 
306;  Ittner  B.  Co.  v.  Ashby,  198  111. 
562;  Board  of  Com'rs  v.  Legg,  93 
Ind.  523,  47  Am.  Rep.  390 ;  Mclntyre 
V.  New  York  Cent.  R.  Co.,  37  N.  Y. 
287,  5  Am.  Neg,  Cas.  97;  Tilley  v. 
Hudson  River  R.  Co.,  29  N.  Y.  252; 
Baltimore,  etc.  R.  Co.  v.  Wightman, 
29  Gratt.  431,  10  Am.  Neg.  Cas. 
367,  26  Am.  Rep.  384;  Illinois  Cent. 
R.  Co.  V.  Weldon,  52  111.  290;  Gal- 
veston, etc.  R.  Co.  V.  Puente,  30 
Tex.  Civ.  App.  246;  Redfield  v.  St. 
R.  Co.,  112  Cal.  220,  228;  Balti- 
more &  0.  R.  Co.  V.  Stanley, 
54  111.  App.  215;  McGowan  v. 
St.  Louis  O.  &  S.  Co.,  109  Mo. 
518,  533;  Hoadley  v.  Interna- 
tional P.  Co.,  72  Vt,  79,  84;  Hunt 
V.  Conner,  26  Ind.  App.  41;  Pitts- 
burgh, etc.  R.  Co.  V.  Burton,  130 
Ind.  357,  11  Am.  Neg.  Cas.  475; 
Gulf,  etc.  R.  Co.  V.  Younger,  90  Tex. 
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the  father  was  capable  of  fulfilling  this  duty/  That  is  done  by 
proof  that  he  was  careful,  painstaking,  industrious,  temperate 
and  ti*ustworthy,  and  possessed  good  business  qualifications.* 


387;  St.  Louis,  etc.  R.  Co.  v.  Haist, 
71  Ark.  258;  Pool  v.  Southern  Pac. 
Co.,  7  Utah  303,  17  Am.  Neg.  Cas. 
687,  693;  Chilton  v.  Union  Pac.  R. 
Co.,  8  Utah  47,  17  Am.  Neg.  Cas. 
695;  Sternfels  v.  Metropolitan  St. 
R.  Co.,  73  App.  Div.  (N.  Y.)  494. 
Contra,  Bradley  v.  Ohio  River  &  C. 
R.  Co.,  supra.  See  infra,  this  sec- 
tion for  the  rule  in  Michigan  and 
Xew  Jersey. 

In  Texas  such  loss  need  not  be 
specially  pleaded,  and  the  general 
allegation  of  damages,  with  an  alle- 
gation that  the  father  supported 
and  cared  for  the  child,  is  sufficient. 
Texas  Power  &  Light  Co.  v.  Bird,  — 
Tex.  Civ.  App.  — ,  165  S.  W.  8. 

'Tn  every  person's  life  are  matters 
of  actual  value  to  him  which  form 
no  part  of  his  estate  and  have  no 
market  value.  The  education  and 
training  which  children  may  rea- 
sonably expect  to  receive  from  a 
parent  are  of  actual  and  commer- 
cial value  to  them  as  better  fitting 
them  to  obtain  an  income  or  estate. 
The  loss  of  that  education  and 
training  through  the  death  of  the 
parent  from  the  fault  of  a  defend- 
ant would  be  in  the  statute  sense  a 
pecuniary  injury."  McKay  v.  New 
England   D.    Co.,   92   Me.   454. 

In  Northern  Pac.  R.  Co.  v.  Free- 
man, 27  C.  C.  A.  457,  83  Fed.  82, 
a  charge  that,  in  fixing  the  damages, 
the  jury  might  regard  the  deceased's 
ability  to  earn  money  to  support, 
maintain,  care  for,  and  protect  his 
wife  and  children,  and  to  educate 
and  train  the  latter,  "and  the  loss 
to  the  wife  and  children  because  of 
being  deprived  of  the  use  and  com- 
forts of  his  society,  and  the  loss  of 


his  experience,  knowledge  and  judg- 
ment in  managing  his  and  their 
affairs,"  etc.,  was  sustained  as 
against  an  objection  that  it  allowed 
a  recovery  for  sentimental  damages; 
it  covered  a  loss  of  society  in  the 
material  and  pecuniary  sense  only. 
But  compare  Fisher  v.  Portland 
Railway,  Light  &  Power  Co.,  74 
Ore.  229,  holding  that  under  the 
Oregon  Employer's  Liability  Act 
[Laws  1911,  p.  16]  which  creates  a 
new  cause  of  action,  and  does  not 
revive  a  right,  loss  of  the  society 
of  a  father  cannot  be  an  element  in 
the  damages  recovered  by  a  son  for 
the  father's  death. 

7  Illinois  Cent.  R.  Co.  v.  Weldon, 
52  111.  290;  Chicago,  etc.  R.  Co.  v. 
Austin,  69  111.  426;  Texas  &  P.  R. 
Co.  v.  Gullett  (Tex.  Civ.  App.),  134 
S.  W.  262. 

8  Railway  Co.  v.  Sweet,  60  Ark. 
550;  St.  Louis,  etc.  R.  Co.  v. 
Standifer,  81  Ark.  275.  See  God- 
dard  v.  Enzler,  123  111.  App.  108.  See 
Wabash  R.  Co.  v.  Gretzinger,  182 
Ind.  155,  where  it  is  said  that  in 
the  face  of  evidence  that  a  father 
is  sober  and  industrious,  and  has 
intelligence  enough  to  enable  him 
to  hold  a  responsible  position,  to- 
gether with  the  fact  that  he  con- 
tributed the  larger  portion  of  his 
earnings  to  his  family,  the  objection 
that  it  was  not  shown  that  he  was 
able  to  give  his  child  proper  par- 
ental care,  training,  advice  or  guid- 
ance is  hypercritical. 

Evidence  that  deceased  was  a 
church  member  has  been  held  com- 
petent on  the  question  of  damages 
for  the   loss   of  the  parent's   moral 
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Where  the  deceased  was  aged  fifty-three  years,  and  supported 
herself,  as  did  her  two  adult  children,  the  court  said :  It  is  for 
the  jury  to  consider  if  the  health  of  the  daughter  should  fail 
whether  the  mother  might  not  take  her  to  her  own  home,  nurse 
and  care  for  her  indefinitely.  The  same  might  be  true  of  the 
son.  In  other  words,  they  are  permitted  to  consider  in  a  rea- 
sonable way  those  prospective  and  indefinite  damages  arising 
from  the  death  of  a  mother  under  these  circumstances,  in  addi- 
tion to  the  actual  money  damages  as  proved.^  The  compensation 
for  loss  of  care  and  training  should  not  extend  beyond  the 
period  of  the  child's  minority  according  to  at  least  one  court,^° 
but  the  rule  is  not  so  limited  in  several  states.^^  It  has  been 
adjudged  that  married  minors  may  not  recover  for  the  loss  of 
the  advice  and  counsel  of  a  parent  after  their  marriage,  though 
their  right  anterior  thereto  is  recognized.'^^  If  the  action  is 
to  be  considered  as  brought  for  the  benefit  of  the  estate  of  the 
decedent,  the  loss  of  parental  care  is  not  an  element  of  damage.^' 
In  Michigan  and  ISTew  Jersey  a  recovery  for  the  loss  of  counsel 
and  advice  is  confined  to  nan-ower  limits  than  in  most  other 
states.  It  is  said  to  be  distinctly  against  the  rule  in  the  former 
state  to  allow  the  consideration  of  that  element  of  damage  on  the 
ground  that  the  jury  might  roam  at  large  and  draw  upon  their 
imagination  as  to  the  extent  of  the  injury  suftered.^*  Where 
the  most  that  could  be  inferred  was  that  the  father  rendered 
occasional  assistance  to  his  children  in  their  studies,  such  as  a 


training  of  his  children.  White's 
Adm'x  V.  Central  R.  Co.,  87  Vt.  330. 
It  is  presumed  in  the  absence  of 
evidence  to  the  contrary  that  the 
average  father  is  of  value  to  his 
children  in  this  respect,  but  the 
value  cannot  be  proved  by  expert 
testimony.  The  jury  are  as  cap- 
able of  estimating  such  value  as 
any  witness.  Texas  Power  &  Light 
Co.  V.  Bird,  —  Tex.  Civ.  App.  — , 
165  S.  W.   8. 

9  Countryman    v.    Fonda,    etc.    R. 
Co.,  166  N.  Y.  201,  209. 

10  Baltimore  &  P.  R.  Co.  v.   Gol- 
way,  6  App.  Cas.   (D.  C.)    143,  177. 


"Tilley  v.  R.  Co.,  29  N.  Y.  252; 
Hollingsworth  v.  Davis-D.  Estate  C. 
C.  Co.,  38  Mont.  143 ;  Butte  E.  R.  Co. 
V.  Jones,  18  L.R.A.(N.S.)  1205,  90  C. 
C.  A.  240,  164  Fed.  308  (held  com- 
petent to  show  that  the  deceased  in- 
tended and  was  able  to  send  her  son 
to  college)  ;  Redfield  v.  Oakland 
Con.  St.  R.  Co.,  110  Cal.  277. 

12  Texas,  etc.,  R.  Co.  v.  Mills 
(Tex.  Civ.  App.),  143  S.  W.  690. 

13  McCabe  v.  Narragansett  E.  L. 
Co.,  27  R.  I.  272. 

14  Walker  v.  Lake  Shore,  etc.  R. 
Co.,  104  Mich.  606,  617,  16  Am. 
Neg.  Cas.  143,  1  Am.  Neg.  Rep.  267. 
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parent  is  supposed  to  render,  but  which,  in  its  very  nature,  is 
as  incapable  of  measurement  by  a  pecuniary  standard  as  is  the 
loss  of  love,  affection  and  sympathy,  such  assistance  was  not  an 
element  of  the  damage.^^  In  Xew  Jersey  there  cannot  be  a 
recovery  because  of  the  loss  of  the  advice  and  covmsel  of  the 
deceased  unless  it  is  shown  they  would  have  been  given  concern- 
ing the  pecuniary  aifairs  of  the  next  of  kin  and  would  probably 
have  resulted  in  a  pecuniary  benefit,  and  that  the  loss  of  the 
advice  and  counsel  will  probably  result  in  a  pecuniary  injury.^* 
Adult  sons  cannot  recover  for  the  loss  of  such  benefit  as  they 
derived  from  the  credit,  capital,  skill  and  reputation  of  their 
father  as  a  member  of  a  partnership  with  them.  "The  injury 
thus  resulting  is  not  within  the  scope  of  the  statute,  which 
gives  damages  for  injuries  resulting  from  the  severance  of  a 
relation  of  kinship,  and  not  of  contract."  "  The  loss  of  the 
services  of  a  mother  as  a  housekeeper  is  an  element  of  pecuniary 
damage.^*  If  some  of  the  children  of  the  deceased  are  in  poor 
health  the  fact  may  be  shown,  although  others  of  them  who  are 
in  good  health  may  be  benefited  by  the  evidence. ^^  In  Michigan 
only  children  legally  entitled  to  support  can  recover  damages.^" 
In  the  absence  of  special  circmustances  adult,  nondependent 
children  can  recover  but  little  more  than  nominal  damages 
unless  proof  of  pecuniary  loss  is  made.^^  In  some  cases  it  is  held 
that  it  is  for  the  jury  to  find  whether,  according  to  the  evidence 
of  parental  affection  for  minor  children,  aid  and  support  might 
be  given  after  their  majority  was  reached.^^  Under  the  Illinois 
dram-shop  statute  the  recovery  by  minors  for  the  death  of  their 

15  Same  case,   111  Mich.  518.  18  Cleveland,  etc.  R.  Co.  v.  Duke- 

16  May  V.  West  Jersey  &  S.  R.  Co.,       man,  130  111.  App.  105. 

62  N.  J.  L.  63,  5  Am.  Neg.  Rep.  417.  19  McKeigue  v.  Janesville,  68  Wis. 

"Demarest  v.  Little,  47  N.  J.  L.  50;   Hunt   v.   Conner,   26   Ind.   App. 

28,  16  Am.  Neg.  Cas.  643,  66S.  41,  55. 

In  Louisiana  a  child  may  recover  20  Rouse    v.    Detroit    E.    R.,    128 

for  the  material  and  moral  benefits  Mich.   149,  15  Am.  Neg.  Rep.  633. 

whicli  would  have  been  received  had  21  Rudon  v.  San  Juan  L.  &  T.  Co., 

the  parent  lived  up  to  the  time  of  4  Porto  Rico  Fed.  515    (the  statute 

her  majority,  including  his  training  allows    the    recovery   of    such    dam- 

and    advice    and    the    pleasure    and  ages  as  may  be  just), 

comfort  of  liis  society.     Bourdier  v.  22  Kansas  City  S.  R,  Co.  v.  Frost, 

Louisiana  W.  R.  Co.,  133  La.  50.  93    Ark.    183;    Butte    E.    R.    Co.    v. 
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father  is  not  affected  because  they  have  joined  in  an  action  there- 
for ;  it  is  immaterial  to  the  defendant  how  the  sum  recovered  is 
to  be  divided  among  them,  and  he  cannot  lessen  his  liability  on 
the  theory  that  the  damages  are  limited  until  such  time  as  the 
oldest  plaintiff  may  become  of  full  age.'^^  It  is  immaterial  to 
the  rights  of  a  child  that  his  father  had  abandoned  him,  refused 
to  support  him  and  declared  his  purpose  not  to  do  so.^*  The 
measure  of  recovery  is  not  affected  because  the  action  was 
barred  as  to  one  of  the  persons  entitled  to  sue.^®  The  loss  of  a 
home  by  a  child  dependent  upon  his  mother's  earnings  for  the 
means  of  his  education  and  her  intention  to  send  him  to  college 
and  the  fact  that  she  had  earned  money  to  do  so  may  be  shown 
under  a  statute  allowing  the  recovery  of  such  damages  as  may 
be  just.*^  The  computation  of  damages  is  to  be  made  from 
the  time  of  the  death  of  the  parent,  though  the  injury  which 
caused  death  totally  disabled  the  parent  some  time  before  she 
died.^'  In  Pennsylvania  an  adult  son  who  had  not  been  a 
member  of  his  mother's  household  for  several  years  may  not 
recover  for  her  death  in  the  absence  of  evidence  showing  the 
amount  and  sources  of  her  bounty,  her  manner  of  life  and 
habits  of  expenditure.  It  is  not  otherwise  because  the  persons 
who  paid  her  funeral  expenses  expected  him  to  reimburse 
them.^^ 

§  1268.  Facts  and  circumstances  to  be  considered  in  estimate 
of  damages.     These  are  the  age,  sex,  health  condition  in  life, 

Jones,     164     Fed.     308,     18     L.R.A.  derson   (Tex.  Civ.  App.),  126  S.  W. 

(N.S.)    1205    (the   statute   provides  928,  citing  local  cases.     See  §  1265, 

for  the  recovery  of  such  damages  as  and  ch.  40,  post  relative  to  actions 

may  be  just).  under   the   Federal  Employers'   Lia- 

Though   the   statute   provides  for  bility  Act 

the  forfeiture  of  a   sum   which   the  35  p^^^^"  ^^^_  ^    ^^    ^_  Robinson, 

jury  may   fix  within   stated   limits,  ^^^  ^^^  ^^^             ^g^,  5  N.  C.  C.  A. 

evidence   that    a   father    had    given 

and  would  continue  to  give  support  "  _  ^  ^^^ 

^     ,.        .  ,.1,         .        ,     .     .,  1  26Butte  E.  R.   Co.   v.   Jones,   164 

to  his  minor  children  is  admissible. 

Williams    V.    Chicago,    etc.    R.    Co.,       ^ed.    308,    18   L.R.A.(N.S.)    1205. 
369  Mo.  App.  468.  ^'  Atlanta  &  W.  P.  R.  Co.  v.  Ven- 

23  Peters  v.  Kamiezaitis,   161   111.       able,  67  Ga.  697. 

App.   575.  2^  Vining    v.    Rexford,    201    Fed. 

24  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  An-      904. 
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occupation,  habits  of  industry  and  sobriety,  mental  and  phys- 
ical capacity,  disposition  to  frugality,  opportunities  and  custom- 
ary earnings  of  the  deceased  and  the  use  made  of  them  and  his 
expectation  of  life.^^    In  addition,  the  age,  circumstances,  con- 


29  Railways  Ice  Co.  v.  Howell,  — 
Ark.  — ,  174  S.  W.  241;  Big  Jack 
Min.  Co.  V.  Parkinson,  41  Okla.  125; 
Louisville  &  N.  R.  Co.  v.  Morris, 
infra;  Citizens'  L.,  H.  &  P.  Co.  v. 
Lee,  182  Ala.  561;  Bateman  v.  Illi- 
nois Cent.  R.  Co.,  162  111.  App.  125; 
McCoullough  V.  Chicago,  etc.  R.  Co., 
160  Iowa  524,  47  L.R.A.(N.S.)  23; 
Gulf,  etc.  R.  Co.  V.  Beezley  (Tex. 
Civ.  App.),  153  S.  W.  651;  Serdan 
V.  Falk  Co.,  153  Wis.  169;  Pulaski 
G.  L.  Co.  V.  McClintock,  97  Ark. 
576,  32  L.R.A.(N.S.)  825;  Bond  v. 
United  R.,  159  Cal.  270;  Cleveland, 
etc.  R.  Co.  V.  Starks,  174  Ind.  345; 
Swanson  v.  Union  S.  Co.,  89  Neb. 
361;  Freeman  v.  McEIroy  (Tex.  Civ. 
App.),  126  S.  W.  657;  Brennen  v. 
Chicago  &  C.  C.  Co.,  241  111.  610 
(disposition  made  of  earnings)  ; 
Woodstock  I.  Works  v.  Kline,  149 
Ala.  391;  Galveston,  etc.  R.  Co.  v. 
Harris  (Tex.  Civ.  App.),  36  S.  W. 
776;  Jones  v.  Kansas  City,  etc.  R. 
Co.,  178  Mo.  528,  20  Am.  Neg.  Rep. 
674 ;  Buck  V.  Maddock,  167  111.  219 ; 
Duke  V.  St.  Louis,  etc.  R.  Co.,  172 
Fed.  684  (in  the  last  case  the  busi- 
ness ability  and  the  health  of  the 
decedent  are  especially  dealt  with)  ; 
Houston  V.  Quinn,  168  111.  App.  593 
(action  under  dram  shop  statute)  ; 
Morton  v.  Smith  H.  Co.,  152  App. 
Div.  (N.  Y.)  738  (emphasizing  the 
absence  of  evidence  as  to  the  use 
made  of  decedent's  earnings)  ;  Duke 
V.  St.  Louis,  etc.  R.  Co.,  172  Fed. 
684;  Ward  v.  Dampskibsselskabet 
Kjoebenhaven,  144  Fed.  524;  The 
Charlotte,  124  Fed.  989;  Kansas 
City  S.  R.  Co,  V.  Frost,  93  Ark.  183; 
Choctaw,  etc.  R.  Co.  v.  Doughty,  77 


Ark.  1 ;  St.  Louis,  etc.  R.  Co.  v.  Hitt, 
76  Ark.  227;  Denver,  etc.  R.  Co.  v. 
Gunning,  33  Colo.  280;  Pittsburgh, 
etc.  R.  Co.  v.  Sudhoff,  173  Ind.  314; 
Falender  v.  Blackwell,  39  Ind.  App. 
121 ;  Louisville  &  N.  R.  Co.  v.  Mas- 
sie,  138  Ky.  449;  Cox  v.  L.  &  N.  R. 
Co.,  137  Ky.  388;  Louisville  &  N.  R. 
Co.  V.  Daniel,  122  Ky.  25b,  3  L.R.A. 
(X.S.)  1190  (habits  of  industry  and 
sobriety  or  the  converse  thereof  as 
held  in  Cleveland  &  P.  R.  Co.  v. 
Sutherland,  19  Ohio  St.  151);  Mc- 
Veigh V.  Minneapolis,  etc.  R.  Co., 
113  Minn.  450;  Williams  v.  Metro- 
politan St.  R,  Co.,  141  Mo.  App. 
625;  Nilson  v.  Chicago,  etc.  R.  Co.,. 
84  Neb.  595,  4  N.  C.  C.  A.  651; 
O'Doherty  v.  Postal  Tel.-C.  Co.,  134 
App.  Div.  (N.  Y.)  298;  Hinsdale  v. 
New  York,  etc.  R.  Co.,  81  App.  Div. 
(X.  Y.)  617;  Poe  v.  Railroad,  141 
N.  C.  525;  Carter  v.  Railroad,  139 
N.  C.  499;  Watson  v.  Seaboard  A. 
L.  R.  Co.,  133  N.  C.  188;  Buckman 
V.  Philadelphia  &  R.  R.  Co.,  227  Pa. 
277;  IMemphis  St.  R.  Co.  v.  Berry, 
118  Tenn.  581;  Galveston,  etc.  R. 
Co.  v.  Mitchell,  infra;  Ryan  v.  Osh- 
kosh  G.  L.  Co.,  138  Wis.  466;  Yea- 
ger  V.  Chicago,  etc.  R.  Co.,  156  Iowa 
166;  Barboza  v.  Pacific  P.  C.  Co., 
162  Oal.  36;  St.  Louis,  etc.  R.  Co. 
v.  Hutchinson,  101  Ark.  424,  4  N.  C. 
C.  A.  443;  Railway  Co.  v.  Sweet,  6a 
Ark.  550,  citing  the  text;  Marschall 
V.  Laughran,  47  111.  App.  29 ; 
Wright  V.  Crawfordsville,  142  Ind. 
636  (evidence  of  specific  intoxica- 
tions of  deceased  admissible)  ; 
Wheelan  v.  Chicago,  etc.  R.  Co.,  85 
Iowa  167,  178,  14  Am.  Neg.  Cas. 
650 ;  Lowe  v.  Same,  89  Iowa  420,  14 
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dition  and  relation  of  the  party  or  parties  for  whose  benefit  the 


Am.  Neg.  Cas.  654;  Spaulding  v. 
Same,  98  Iowa  205,  219;  Louisville 
&  N.  R.  Co.  V.  Orr,  91  Ala.  548,  553, 
13  Am.  Neg.  Cas.  60;  Same  v.  Gra- 
ham, 98  Ky.  688,  15  Am.  Neg.  Cas. 
203  (applying  the  law  of  Ala- 
bama) ;  Schaub  v.  Hannibal,  etc. 
R.  Co.,  106  Mo.  74,  93,  16  Am.  Neg. 
Cas.  494;  McGowan  v.  St.  Louis  0. 
&  S.  Co.,  109  Mo.  518,  533;  Ander- 
son V.  Chicago,  etc.  R.  Co.,  35  Neb. 
95;  Richmond  &  D.  R.  Co.  v.  Ham- 
mond, 93  Ala.  181,  13  Am.  Neg.  Cas. 
139;  Lockwood  v.  New  York,  etc.  R. 
Co.,  98  N.  Y.  523;  Lustig  v.  Same, 
65  Hun  547,  5  Am.  Neg.  Cas.  536; 
Coley  V.  Statesville,  121  N.  C.  301, 
307;  Benton  v.  North  Carolina  R. 
Co.,  122  N.  C.  1007;  Mendenhall  v. 
Same,  123  N.  C.  275;  Carlson  v.  Ore- 
gon S.  L.  R.  Co.,  21  Ore.  450,  17 
Am.  Neg.  Cas.  230;  McHugh  v. 
Schlosser,  159  Pa.  480,  39  Am.  St. 
699;  English  v.  Southern  Pac.  Co., 
13  Utah  407,  422,  12  Am.  Neg.  Cas. 
626,  57  Am.  St.  772,  35  L.R.A.  155; 
Louisville,  etc.  R.  Co.  v.  Clarke,  152 
U.  S.  230,  242,  38  L.  ed.  422,  425; 
Hunt  V.  Kile,  38  C.  C.  A.  641,  98 
Fed.  49 ;  Brougliel  v.  Southern  New 
England  Tel.  Co.,  73  Conn.  G14; 
Louisville  &  N.  R.  Co.  v.  Morgan, 
114  Ala.  449,  458;  note,  48  Am.  Dec. 
639;  Louisville,  etc.  R.  Co.  v. 
Stacker,  86  Tenn.  343,  353,  17  Am. 
Neg.  Cas.  443,  6  Am.  St.  840: 
Holmes  v.  Oregon,  etc.  R.  Co.,  0 
Sawyer  262,  5  Fed.  75;  Taylor  v. 
Western  Pac.  R.  Co.,  45  Cal.  323,  13 
Am.  Neg.  Cas.  349;  Macon,  etc.  R. 
Co.  V.  Johnson,  38  Ga.  409,  11  Am. 
Neg.  Cas.  292;  Central  R.  Co.  v. 
Thompson,  76  Ga.  770,  782;  Chicago 
V.  Scholten,  75  111.  4G8;  Chicago,  etc. 
R.  Co.  V.  Moranda,  93  id.  302,  14 
Am.  Neg.  Cas.  362 ;  Donaldson  v. 
Mississippi   &   M.   R.    Co.,   18   Iowa 


280,  87  Am.  Dec.  391;  State  v.  Cecil 
County  Com'rs,  54  Md.  426;  Shaber 
V.  St.  Paul,  etc.  R.  Co.,  28  Minn. 
103;  Roose  v.  Perkins,  9  Neb.  304, 
31  Am.  Rep.  409 ;  Telfer  v.  Northern 
R.  Co.,  30  N.  J.  L.  188,  12  Am.  Neg. 
Cas.  275 ;  Mclntyre  v.  New  York 
Cent.  R.  Co.,  37  N.  Y.  287,  5  Am. 
Neg.  Cas.  97;  Kesler  v.  Smith,  66 
N.  C.  154;  Burton  v.  Wilmington, 
etc.  R.  Co.,  82  id.  504;  Catawissa  R. 
Co.  V.  Armstrong,  52  Pa.  282 ;  Mans- 
field C.  &  C.  Co.  V.  McEnery,  91  id. 
185,  36  Am.  Rep.  662,  17  Am.  Neg. 
Cas.  237;  Nashville,  etc.  R.  Co.  v. 
Prince,  2  Heisk.  580 ;  Baltimore,  etc. 
R.  Co.  V.  Wightman,  29  Gratt.  431, 
10  Am.  Neg.  Cas.  367,  26  Am.  Rep 
384;  Atchison,  etc.  R.  Co.  v.  Wilson, 
48  Fed.  57;  Oakes  v.  Maine  Cent.  R. 
Co.,  95  Me.  103;  Pittsburgh,  etc.  R. 
Co.  V.  Parish,  28  Ind.  App.  189; 
Standlee  v.  St.  Louis,  etc.  R.  Co.,  25 
Tex.  Civ.  App.  340;  Coffeyville  M. 
&  G.  Co.  V.  Carter,  65  Kan.  565,  12 
Am.  Neg.  Rep.  594.  See  §  455,  as 
to  life  and  annuity  tables  as  evi- 
dence. 

In  an  action  by  a  child  under  a 
civil  damage  statute  to  recover  for 
the  loss  of  means  of  support  caused 
by  the  death  of  the  fnMier  the  habits 
of  the  latter  are  quite  material.  Lee 
V.  Hederman,  158  Iowa  719. 

The  earning  capacity  of  the  de- 
ceased is  not  the  only  matter  to  be 
weighed  if  his  services  were  valu- 
able in  assisting  in  work  about  his 
home  and  premises.  International, 
etc.  R.  Co.  v.  McVey  (Tex.  Civ. 
App.),  81  S.  W.  991. 

The  age  of  the  deceased,  his  life 
expectancy  and  earning  capacity  are 
ample  facts  on  which  to  base  a  ver- 
dict. Archibald  v.  Lincoln  County, 
50  Wash.  55. 

The  value  of  the  decedent's  busi- 
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action  was  brouglit  to  tlie  deceased  are  involved.^"  Wliile  the 
age  and  earnings  of  the  decedent  are  to  be  the  chief  guide  to 
the  jury,^^  they  may " determine  from  other  facts  in  evidence 
whether  his  ability  to  earn  money  would  have  increased  or 
decreased,  and  may  fix  the  amount  of  their  verdict  in  the  light 
of    the    probability.^^      It    is    not    improper    to    consider    the 


ness  as  an  insurance  agent  may  be 
shown.  Wheeling,  etc.  R.  Co.  v.  Par- 
ker, 9  Ohio  C.  C.   (N.S.)   28. 

There  is  a  prima  facie  presump- 
tion that  the  deceased  was  able  to 
support  his  family.  Hall  v.  North 
Pac.  Coast  R.   Co.,  134  Fed.  309. 

Tlie  inevitable  death  of  the  "ite- 
ceased  from  natural  causes  within 
a  short  time  may  be  shown  in  miti- 
gation. Meekins  v.  Railroad  Co., 
134  N.  C.  217. 

The  fact  that  deceased  had  a 
father  who  was  assisting  him  to  get 
a  start  in  life  is  incompetent  in 
mitigating  the  damages  to  be  recov- 
ered by  the  wife  for  his  death,  as 
such  fact  is  an  asset  and  not  a  lia- 
bility.    Roach  V.  Wolff,  96  Neb.  43. 

30  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Stalcup,  —  Tex.  App.  Div.  — ,  167 
S.  W.  279;  Hovey  v.  New  England 
N.  Co.,  83  Conn.  278;  De  Luna  v. 
Union  R.  Co.,  130  App.  Div.  (N.  Y.) 
386;  Goodes  v.  Lansing  &  S.  T.  Co., 
150  Mich.  494;  The  Dauntless,  121 
Fed.  420. 

aiKorab  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  165  Iowa  1;  Zitnik  v.  Union 
Pac.  R.  Co.,  95  Neb.  152;  McDonnell 
V.  Central  D.  Co.,  170  Mich.  291; 
Cincinnati  T.  Co.  v.  Kettler,  11  Ohio 
C.  C.  (N.S.)  516;  Wagner  v.  Clau- 
sen B.  Co.,  146  App.  Div.  (N.  Y.) 
70;  Erie  R.  Co.  v.  McCormick,  3 
Ohio  C.  C.  (N.S.)  652,  15  Am.  Neg. 
Rep.  162;  Halverson  v.  Seattle  E. 
Co.,  35  Wash.  600;  Freeman  v. 
Grieve  (Tex.  Civ.  App.),  143  S.  W. 
730. 


In  proving  the  amount  of  wages 
earned  by  decedent,  where  primary 
evidence  is  not  shown  to  be  avail- 
able, it  is  competent  to  prove  them 
by  an  estimate  by  a  witness  con- 
versant with  the  earning  capacity  of 
deceased  though  such  estimates  were 
not  based  on  any  books,  nor  does  it 
appear  that  deceased  ever  kept  any 
books.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Pennington,  —  Tex.  Civ.  App. 
— ,  166  S.  W.  464. 

32  Graham  v.  Allen  &  Nelson  :\iill 
Co.,  78  W^ash.  589;  Louisville  &  N. 
R.  Co.  V.  Morris,  179  Ala.  239;  Arm- 
strong V.  Union  S.  Y.  Co.,  93  Neb. 
258;  Savannah  E.  Co.  v.  Bell,  124 
Ga.  663 ;  Austin  v.  Metropolitan  St. 
R.  Co.,  108  App.  Div.  (N.  Y.)  249; 
Carter  v.  Railroad,  139  N.  C.  499; 
Galveston,  etc.  R.  Co.  v.  Mitchell,  48 
Tex.  Civ.  App.  381;  Texas  &  P.  R. 
Co.  V.  Johnson,  48  Tex.  Civ.  App. 
135;  Diller  v.  Northern  California 
P.  Co.,  162  Cal.  531 ;  Whaley  v.  Vi- 
dal,  27  S.  D.  642;  Beecher  v.  Long 
Island  R.  Co.,  53  App.  Div.  (N.  Y.) 
324;  International  &  G.  N.  R.  Co.  v. 
Ormond,  64  Tex.  485 ;  East  Line,  etc. 
R.  Co.  V.  Smith,  65  id.  167;  Geary  v. 
Metropolitan  St.  R.  Co.,  73  App.  Div. 
(N.  Y.)  441.  Compare  Brown  v. 
Chicago,  etc.  R.  Co.,  64  Iowa  652. 

Where  it  is  apparent  that  at  the 
time  of  decedent's  death  he  had 
reached  his  maximum  earning 
power,  a  recovery  of  an  amount 
which,  if  put  at  interest  at  the  legal 
rate,  would  yield  a  greater  annual 
income  than  decedent  could  earn  if 
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decedent's  fair  prospects  of  promotion  in  his  calling ;  '^  bnt 
evidence  as  to  an  advance  in  salary  is  not  admissible  if  it  is 
based  on  the  future  state  of  the  business  of  the  employer.^* 
Evidence  as  to  earnings  is  not  necessarily  confined  to  the  sum 
being  earned  immediately  before  death,  though  such  evidence  is 
competent ;  ^^  proof  may  be  made  of  wages  actually  earned 
by  an  employee  in  a  non-political  position,  for  which  he  had 
demonstrated  his  fitness,  which  go  to  make  up  his  average  earn- 
ings within  a  reasonable  period  of  time  prior  to  his  death.^^ 


he  worked  every  day  in  the  year  is 
excessive.  Graham  v.  Allen  &  Nel- 
son Mill  Co.,  78  Wash.  589. 

The  schedule  of  wages  paid  by  the 
defendant  for  such  services  as  the 
deceased  rendered  is  admissible.  At- 
lantic C.  L.  R.  Co.  v.  Jones,  132 
Ga.  189. 

In  the  absence  of  evidence  as  to 
the  earnings  of  the  deceased  the 
amount  expended  per  year  for  the 
support  of  his  family  may  be  shown. 
Memphis  C.  G.  &  E.  Co.  v.  Letson, 
68  C.  C.  A.  453,  19  Am.  Neg.  Rep. 
510,  135  Fed.  969. 

An  award  of  substantial  damages 
may  rest  upon  evidence  showing 
that  a  physician  engaged  in  the 
practice  of  his  profession  was  strong 
and  in  the  prime  of  life.  Evarts  v. 
Santa  Barbara  C.  R.  Co.,  3  Cal.  App. 
712. 

The  number  and  the  ages  of  the 
children  cared  for  by  a  mother  is 
evidence  of  her  earning  capacity. 
Lord  V.  Manchester  St.  R.  Co.,  74 
N.  H.  295. 

A  witness  who  knows  what  the 
average  earnings  of  the  decedent  was 
may  testify  thereto.  Chicago  &  E. 
R.  Co.  V.  Ponn,  191  Fed.  682. 

Opinions  are  admissible  to  show 
the  decedent's  earning  capacity. 
Yergy  v.  Helena  L.  &  R.  Co.,  39 
Mont.  213. 

Where   the   relation   of   the   dece- 


dent to  the  plaintiff  is  shown  and 
his  obligation,  disposition  and  abil- 
ity to  earn  wages  or  conduct  busi- 
ness, and  care  for,  support,  advise 
and  protect  him,  the  extent  of  the 
loss  is  for  the  jury.  Pittsburgh, 
etc.  R.  Co.  V.  Burton,  139  Ind.  357; 
Indianapolis  T.  &  T.  Co.  v.  Romans, 
40   Ind.   App.   184. 

33  Railways  Ice  Co.  v.  Howell,  — 
Ark.  — ,  174  S.  W.  241;  Korab  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  165  Iowa 
1;  Meek  V.  Nebraska  Tel.  Co.,  96 
Neb.  539 ;  Arnold  v.  State,  163  App. 
Div.  (N.  Y.)  253;  Fort  Worth  & 
D.  C.  Ry.  Co.  V.  Stalcup,  —  Tex. 
Civ.  App.  — ,  167  S.  W.  279;  St. 
Louis,  etc.  R.  Co.  v.  Jacks,  105  Ark. 
347;  Missouri,  etc.  R.  Co.  v.  Hen- 
derson (Tex.  Civ.  App.),  148  S.  W. 
822 ;  Warren,  etc.  R.  Co.  v.  Waldrop, 
93  Ark.  127 ;  Choctaw,  etc.  R.  Co.  v. 
Doughty,  77  Ark.  1;  Cox  v.  L.  &  N. 
R.  Co.,  137  Ky.  388;  Douglass  v. 
Northern  Cent.  R.  Co.,  59  App.  Div. 
(N.  Y.)  470;  Geary  v.  Metropolitan 
St.  R.  Co.,  73  App.  Div.  (N.  Y.)  441. 

34  Fajardo  v.  New  Y'ork  Cent.,  etc. 
R.  Co.,  84  App.  Div.   (N.  Y.)   354. 

35Reiter-C.  Mfg.  Co.  v.  Hamlin, 
144  Ala.  192 ;  Central  R.  Co.  v.  Alex- 
ander, 144  Ala.  257. 

36  Central  R.  v.  Perkerson,  112 
Ga.  923,  53  L.R.A.  210;  Grimmel- 
man  v.  Union  Pac.  R.  Co.,  101  Iowa 
74,  1  Am.  Neg.  Rep.  237. 
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The  testimony  as  to  earnings  and  the  capacity  to  earn  may  take 
a  wide  range,  as  the  preceding  notes  show;  the  question  may 
not  be  gone  into  fully  here  for  obvious  reasons.  As  further 
illustrating  the  scope  the  evidence  may  take,  it  will  suffice  to  call 
attention  to  two  cases :  It  may  be  shown  that  the  decedent  was 
skilled  in  trades  other  than  the  one  in  which  he  was  engaged 
when  killed,  and  what  he  could  earn  in  the  State  in  which  he 
then  was  or  elsewhere,  at  any  of  his  several  trades,  if  none  of 
them  were  not  permanently  abandoned  because  of  incapacity  or 
for  other  reason  f  it  may  also  be  shown  that  he  had  entered  into 
an  engagement  for  future  service  on  the  basis  of  a  fixed  compen- 
sation and  a  percentage  of  the  profits,  the  testimony  as  to  the 
latter  being  based  upon  his  earnings  in  a  like  employment  the 
previous  year. 

Evidence  as  to  the  income  of  the  deceased  for  a  particular 
period  is  proper ;  it  tends,  in  connection  with  other  evidence,  to 
show  the  extent  of  the  loss  sustained.^^  If  the  deceased  lived 
on  his  income  and  his  earning  power  is  not  proven,  it  is  proper 
to  consider  his  skill  in  the  management  of  money,  or  his  capac- 
ity to  manage  aft'airs  so  as  to  benefit  an  estate.*"     The  custom- 


The  testimony  may  cover  the 
health,  character  and  earning  ca- 
pacity of  the  decedent  back  to  his 
young  manhood.  Grand  Trunk  W. 
R.  Co.  V.  Reddick,  88  C.  C.  A.  80, 
160  Fed.  898. 

37  Alabama  S.  &  W.  Oo.  v.  Grillin, 
140  Ala.  423;  Christian  v.  Columbus 
&  R.  R.  Co.,  90  Ga.  124. 

38  Puget  Sound  N.  Co.  v.  Lavan- 
der,  87  C.  C.  A.  655,  160  Fed.  851. 

39  Louisville,  etc.  R.  Co.  v.  Clarke, 
152  U.  S.  230,  242,  38  L.  ed.  422, 
425;  Wrightsville  &  T.  R.  Co.  v. 
Gornto,  129  Ga.  204;  Peters  v. 
Southern  Pac.  Co.,  160  Cal.  48. 

The  jury  must  not  be  confined  to 
the  considonition  of  the  earnings  of 
the  deceased  in  any  particular 
period.  Burns  v.  Pennsylvania  R. 
Co.,  219  Pa.  225. 

40  Skottowe  V.  Oregon  S.  L.,  etc.  R. 

Suth.  Dam.  Vol.  V.— 5. 


Co.,  22  Ore.  430,  451,  10  L.R.A.  593, 
10  Am.  Neg.  Cas.  44. 

A  similar  rule  was  applied  where 
deceased  conducted  a  livery  stable 
and  where  there  was  no  definite  evi- 
dence as  to  his  earning  capacity,  or 
that  he  had  been  accustomed  to 
work  for  wages.  In  such  case  evi- 
dence that  deceased  was  industrious, 
and  was  not  materially  loss  capable 
of  earning  money  than  the  average 
man  of  his  age  was  held  competent, 
together  with  the  fact  that  he  had 
accumulated  property  to  the  amount 
of  $1,300,  and  had  $2,500  in  life  in- 
surance. Bettinger  v.  Loring,  168 
Iowa  103. 

"Income  from  investments  alone 
cannot  be  considered,  but  every  fact 
bearing  upon  the  capacity  of  the  de- 
ceased, whatever  his  occupation,  is 
admissible   and   cannot   be  excluded 
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ary  earnings  of  the  deceased  are  not  to  be  shown  by  proof  of 
the  profits  of  a  partnership  of  which  he  was  a  member,  and 
which  employed  several  thousand  dollars  of  capital,*^  especially 
if  he  did  not  give  his  personal  attention  to  the  firm  business.*^ 
"The  personal  services  of  a  skilled  farmer  are  worth  more  than 
the  mere  manual  labor  he  may  perform.  His  judgment,  skill 
and  experience,  gained  by  a  long  life  of  successful  toil,  should 
be  also  considered,  and  none  are  better  qualified  to  give  such 
an  estimate  than  those  who  know  him,  and  are  themselves 
farmers  of  character  and  experience."  *^  But  it  is  not  com- 
petent to  show  the  minimum  value  of  crops  raised  by  a  deceased 
farmer  in  any  years  or  years.**  It  has  been  held  that  it  is  not 
essential  to  a  recovery  that  evidence  be  offered  of  the  pecuniary 
value  of  the  sei-vices  performed  by  the  deceased  or  of  the  profits 
which  he  derived  from  his  business,  the  other  facts  enumerated 
being  showm,  and,  in  addition,  the  age,  sex,  circumstances  and 
condition  in  life  of  the  next  of  kin.*^  But  in  the  absence  of 
proof  showing  the  earning  power  or  habits  of  industry  of  the 
deceased  it  is  error  to  charge  that  the  pecuniary  loss  may  be 
estimated  from  his  age,  health  and  habits.*®  In  Kentucky  it 
is  said  to  be  the  well  settled  doctrine  that  the  single  criterion  by 
which  to  measure  compensatory  damages  is  the  power  of  the 
deceased  to  earn  money,  inquiry  as  to  the  probable  duration  of 
his  life  being  merely  incidental.*'  Conceding  the  pertinency 
of  the  facts  indicated  the  jury  are  not  bound  to  decide  what  the 

merely  because  the  particular  abil-  Co.,  122  N.  C.  862,  877. 

ity  was  to  accumulate  money  by  the  And  it  will  not  detract  from  the 

use  of  money."     Boyce  v.  New  York  value  of  such  services  that  deceased 

City  E.  Co.,  126  App.  Div.    (N.  Y.)  had  a  wooden  leg,  if  he  did  all  of 

248.  the  usual  work  of  a  farm  as  well  as 

Accumulating  capacity  is  not  ordinary  people,  and  thereby  sup- 
shown  by  proflf  of  the  amount  real-  ported  a  wife  and  eight  children, 
ized  from  a  policy  on  the  life  of  the  Hays  v.  Hogan,  180  Mo.  App.  237. 
deceased.  Xevers  L.  Co.  v.  Fields,  ^  Railway  Co.  v.  Howard,  90 
151  Ala.  367.  Tenn.  144,  150. 

41  McCracken  v.  Traction  Co.,  201  «  Missouri  Pac.  R.  Co.  v.  Moffatt, 

Pa.  384.  60  Kan.  113,  72  Am.  St.  343. 

«Read   v.    Brooklyn   Heights   R.  46  McHugh   v.   Schlosser,   159   Pa. 

Co.,  32  App.  Div.   (N.  Y.)   503.    See  480,  23  L.R.A.  574. 

§  1246.  47  Louisville  &  N.  R.  Co.  v.  Berry, 

43  McLamb  v.  Wilmington  &  W.  R.  96  Ky.  604. 
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deceased  would  have  earned  during  his  expectancy  of  life  and 
allow  compensation  measured  by  the  loss  of  his  earnings.*' 
Proof  of  them,  with  the  jurors'  knowledge  of  his  life  expectancy, 
afford  data  for  the  computation  of  damages.*^  The  cost  of  an 
annuity,  free  from  all  the  contingencies  of  the  loss  of  employ- 
ment or  earning  power  by  sickness  or  other  misfortune,  has  no 
relation  to  the  benefit  the  survivor  would  have  received  if  the 
decedent  had  continued  to  live.^° 

The  evidence  of  pecuniary  injury  need  not  be  very  strong  in 
order  that  the  case  may  go  to  the  jury^^  except  as  to  damages 
made  up  of  actual  disbursements;  these  must  be  established.^^ 
Where  the  action  w^as  brought  by  a  father  for  the  death  of  an 
adult,  but  unmarried,  son  the  testimony  was  to  the  eft'ect  that 
the  former  was  fifty-nine  years  of  age,  nearly  blind  and  was 
otherwise  injured ;  he  worked  when  he  could ;  that  some  five  or 
six  years  before  the  son's  death  he  had  assisted  him  pecuniarily, 
but  had  not  done  so  since.  It  was  held  that  there  was  evidence 
of  pecuniary  injury. ^^  A  reasonable  probability  of  pecuniary 
benefit  is  all  that  is  required.^*    A  less  liberal  construction  has 


48  Railroad  v.  Spence,  93  Tenn. 
173,  189,  42  Am.  St.  907. 

49  Louisville  &  N.  R.  Co.  v.  Mor- 
gan, 114  Ala.  449,  458,  2  Am.  Neg. 
Rep.  294;  Chicago  v.  Hesing,  83  111. 
204,  25  Am.  Rep.  378;  Ohio  &  M.  R. 
Co.  V.  Wangelin,  152  111.  138;  Toledo 
St.  R.  Co.  V.  Mammet,  13  Ohio  C.  0. 
591. 

Though  proof  of  decedent's  earn- 
ings is  not  made  there  may  be  a  re- 
covery by  his  minor  children  of  the 
value  of  his  support  and  mainte- 
nance. "Tlie  jury  should  be  left 
free  to  exercise  a  considerable  dis- 
cretion in  arriving  at  the  amount  of 
the  verdict."  Gentry  v.  Wabash  R. 
Co.,  172  Mo.  App.  638. 

50  Hinsdale  v.  New  York,  etc.  R. 
Co.,  81  App.  Div.  (N.  Y.)  617;  Mix 
v.  Hamburg-A.  S.  Co.,  85  App.  Div. 
(N.  Y.)  475;  Fajardo  v.  New  York 
Cent.,  etc.  R.  Co.,  84  App.  Div. 
(N.  Y.)   354. 


51  Lustig  V.  New  York,  etc.  R.  Co., 
65  Hun  547,  5  Am.  Neg.  Cas.  536; 
Omaha  W.  Co.  v.  Schamel,  78  C.  C. 
A.  68,  147  Fed.  502;  Ruppel  v. 
United  R.,  1  Cal.  App.  666,  19  Am. 
Neg.  Rep.  303. 

52  Countryman  v.  Fonda,  etc.  R. 
Co.,  166  N.  Y.  201;  Leeds  v.  Metro- 
politan G.  L.  Co.,  90  N.  Y.  26. 

63  Hetherington  v.  Northeastern 
R.  Co.,  9  Q.  B.  Div.  160;  Runciman 
v.  Star  Line  S.  S.  Co.,  35  New 
Bruns.  123. 

Testimony  showing  the  pecuniary 
circumstances  of  the  next  of  kin. 
calling  for  help  from  those  upon 
whom  they  are  dependent,  is  rele- 
vant as  to  the  issue  as  to  whether 
or  not,  by  reason  of  the  death,  they 
have  suffered  pec\iniary  loss.  St. 
Louis,  etc.  R.  Co.  v.  Jacks,  105  Ark. 
.'547. 

54  Harris  v.  McClintic-M.  C.  Co., 
KiS    Mo.   App.    724;    Pym   v.    Great 
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been  given  the  statute  bj  the  Irish  court,  which  has  held,  in 
effect,  that  no  injury  is  within  its  contemplation  unless  the 
deceased  person  has  in  fact  rendered  pecuniary  assistance  to  the 
plaintiff.^^     And  it  has  been  ruled  in  some  of  the  state  courts 


Northern  R.  Co.,  4  B.  &  S.  406; 
Franklin  v.  Southeastern  R.  Co.,  3 
H.  &.  N.  213;  Dalton  v.  Same,  4  C. 
B.  (N.S.)  296;  McKay  v.  New  Eng- 
land D.  Co.,  92  Me.  454. 

Where  the  death  in  question  was 
that  of  a  woman  81  years  of  age,  but 
healthy,  active  and  very  vigorous,  a 
recovery  of  $500  compensatory  dam- 
ages above  the  $2,000  penalty  pro- 
vided by  the  statute  was  held  not 
excessive,  where  it  appeared  that  de- 
ceased aided  her  niece  in  caring  for 
the  children,  washing  dishes  and 
sewing.  Maier  v.  Metropolitan  St. 
R.  Co.,  176  Mo.  App.  29, 

"It  is  unnecessary  where  recovery 
is  sought  of  the  amount  which  de- 
ceased would  have  expended  on  de- 
pendents, had  his  expectancy  of  life 
not  been  disappointed,  to  prove  more 
than  that  he  had  persons  who  would 
have  been  distributees,  had  he  left 
an  estate,  dependent  on  him  for  sup- 
port, and  the  amount  he  contributed 
to  their  support;  and  there  is  no 
legitimate  occasion  to  show  the  ages 
of  his  minor  children."  Alabama 
M.  R.  Co.  V.  Jones,  121  Ala.  113, 
119. 

But  it  has  been  held  in  that  state 
that  if  the  only  evidence  relied  upon 
to  furnish  data  for  ascertaining  the 
damages  is  the  statement  by 
the  widow  of  the  deceased  that  at  the 
time  of  his  death  "we  were  saving 
$35  a  month,"  there  is  not  a  suffi- 
cient basis  to  support  a  verdict  for 
damages.  Louisville  &  N.  R.  Co.  v. 
Pearson,  97  Ala.  211,  13  Am.  Neg. 
Cas.  59. 

65  Bourke  v.  Cork  &  M.  R.  Co.,  4 


L.  R.  Ire.  682;  Holleran  v.  Bagnell, 
6  id.  333. 

In  Rowley  v.  London  &  N.  R.  Co., 
L.  R.  8  Ex.  221,  the  mode  of  calcu- 
lating damages  under  Lord  Camp- 
bell's act  was  considered,  the  facts 
being  that  one  of  the  persons  who 
claimed  compensation  was  the 
mother  of  the  deceased,  she  being 
sixty-one  at  his  death,  and  he  forty. 
The  mother  held  the  son's  personal 
covenant  to  allow  her  an  annuity  of 
200Z.  a  year  during  their  joint  lives. 
The  jury  were  directed  that  they 
might  allow  her  such  a  sum  as 
would  purchase  such  an  annuity  for 
a  person  of  her  age  according  to  the 
average  duration  of  human  life.  The 
elements  for  determining  this  sum 
were  insurance  tables  showing  such 
duration  and  a  calculation  of  the 
value  of  such  an  annuity  on  govern- 
ment or  other  very  good  security. 
The  majority  of  the  court  considered 
that  the  general  rule  of  placing  the 
injured  party  in  the  same  pecuniary 
position  as  she  would  have  occupied 
but  for  the  casualty  applied.  An 
error  was  committed  in  calculating 
the  annuity  solely  upon  the  probable 
duration  of  the  mother's  life,  the 
contingency  of  the  son  dying  before 
her  being  overlooked;  and  it  was 
also  error  not  to  take  into  account 
the  fact  that  the  covenant  was  a 
personal  one,  and  presumably  of  less 
value  than  a  government  obligation. 
The  probable  duration  of  the 
mother's  life  should  have  been  cal- 
culated with  reference  to  her  health ; 
but  the  facts  concerning  that  ought 
to  have  been  brought  out  by  the 
party  who  would  or  might  have  been 
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that  in  the  absence  of  a  legal  obligation  resting  upon  th^ 
deceased  to  contribute  to  the  support  of  his  kinspeople  they 
can  maintain  an  action  only  upon  making  proof  that  he  had 
contributed  to  them  in  some  way,  or  recognized  his  family  obli- 
gation to  do  so,  and  manifested  a  disposition  to  discharge  it.^® 
The  age  of  the  deceased,  the  probability  of  his  being  able,  in 
view  of  advancing  years,  to  continue  to  pursue  his  occupation, 
are  matters  concerning  which  the  jury  must  be  instructed,*' 
In  considering  them  the  jury  must  take  into  account  the  con- 
stitution, habits,  heredity  and  such  experience  of  the  effect  of 
age  on  muscle  and  nerve  and  endurance  as  they  may  have  had 
themselves,**  and  other  contingencies  affecting  the  gross  earnings 
the  decedent  might  have  made.*^  It  is  not  necessary  to  instruct 
the  jury  as  to  these  matters  unless  request  to  so  do  is  made ;  they 
may  be  considered  in  weighing  the  evidence,  it  being  presumed 
the  jurors  are  as  cognizant  of  them  as  the  judge. ®°  The  capacity 
of  the  deceased  to  earn  money  in  his  vocation  may  be  proven, 
but  the  opinions  of  witnesses  as  to  the  amount  he  might  earn 
in  pursuits  in  which  he  had  never  engaged  are  not  admissible. ^^ 
The  existence  of  disease  in  the  deceased  which  would  probably 


benefited  by  them.  In  the  absence 
of  anything  showing  the  contrary, 
it  was  not  error  to  direct  the  jury  to 
consider  the  life  as  an  average  one, 
and  to  value  it  upon  the  basis  of  the 
tables. 

The  amount  expended  by  the  de- 
cedent for  the  support  of  those  de- 
pendent upon  him  need  not  be  sliown 
if  the  amount  of  his  earnings  ap- 
pears and  it  is  shown  that  a  large 
portion  of  them  were  used  for  tlieir 
benefit.  Texas  &  P.  R.  Co.  v.  John- 
son, 48  Tex.  Civ.  App.  135. 

56  MfCouUough  V.  Chicago,  etc.  R. 
Co.,  IGO  Iowa  524,  47  L.R.A.(N.S.) 
23;  Atchison,  etc.  R.  Co.  v.  Ryan, 
62  Kan.  682;  Texas,  etc.  R.  Co.  v. 
Mills  (Tex.  Civ.  App.),  143  S.  W. 
690. 

57  Mcola  V.  Quincy  M.  Co.,  174 
Mich.  305;  KroU  v.  Chicago,  etc.  R. 


Co.,  150  111.  App.  438;  Missouri, 
etc.  R.  Co.  V.  McLaughlin,  73  Kan. 
248,  citing  the  text;  Little  v.  Bous- 
field  &  Co.  165  Mich.  654 ;  Vowell  v. 
Issaquah  C.  Co.,  31  Wash.  103;  Cen- 
tral R.  &  B.  Co.  V.  Roach,  64  Ga.  635 ; 
Georgia  R.  v.  Pittman,  73  Ga.  325, 
14  Am.  Neg.  Cas.  188;  Railway  Co. 
V.  Sweet,  60  Ark.  550;  Conley  v. 
INIaine  Cent.  R.  Co.,  95  Me.  149. 

58  Central  R.  v.  Thompson,  76  Ga 
770;  Watson  v.  Seaboard  A.  L.  R. 
Co.,  133  N.  C.  188. 

59  Bussey  v.  Charleston  &  W.  0. 
R.  Co.,  78  S.  C.  352. 

60  Central  R.  Co.  v.  Ray,  129  Ga. 
349. 

61  Atlantic,  etc.  R.  Co.  v.  Newton, 
85  Ga.  517;  McLean  v.  Board,  7 
Vict.  L.  R.  (law)  239;  Chicago,  etc. 
R.  Co.  V.  Sizer,  1  Neb.    (Unof.)    32. 

In   Missouri   it  is   not  necessary 
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have  shortened  his  life  is  a  proper  matter  of  proof. ®^  Where 
damages  proportioned  to  the  injury  may  be  given,  funeral 
expenses  may  be  recovered.^^  In  England  such  expenses  are  not 
recoverable ;  ®*  but  generally  in  this  country  they  may  be  recov- 
ered if  the  law  imposes  upon  the  relatives  for  whose  benefit  the 
action  is  brought  the  obligation  to  bear  them.®^  It  is  otherwise 
under  an  act  which  provides  for  the  recovery  of  the  reasonable 
expectation  of  pecuniary  advantage  which  would  have  resulted 
from  the  continuation  of  the  decedent's  life  if  his  estate  is 
liable  for  such  expenses,^^  and  where  the  action  is  brought  for 
the  benefit  of  the  estate  of  the  decedent ;  the  rule  extends  to  the 
expenses  of  his  sickness.^'  In  Tennessee  the  contributory  negli- 
gence of  the  deceased  must  be  regarded  by  the  jury  in  mitigation 
of  the  recovery.^^     The  same  rule  obtains  in  Mississippi.®^ 

§  1269.  Same  subject.  Under  the  code  of  Georgia  the  plain- 
tiff, whether  widow  or  child,  may  recover  the  full  value  of  the 
life  of  the  deceased.'"  This  excludes  the  wants  and  condition  of 
the  family  before  the  husband's  death  as  well  as  thereafter  as  an 
element  of  damages  and  leaves  for  the  consideration  of  the  jury 
the  age,  habits,  health,  occupation,  expectation  of  life,  ability 
to  labor,  probable  increase  or  diminution  of  that  ability  with  the 
lapse  of  time,  rate  of  wages,  etc.,  and  the  necessary  personal 

either  to  prove  or  allege  the  amount  4  C.  B.  (X.S.)  296;  Boulter  v.  Web- 

of  wages  earned  by  a  minor  child.  ster,  13  Week.  Rep.  289. 
The  reason  given  for  the  decision  is  65  Murphy  v.  New  York  Cent.,  etc. 

that   in   many   cases   such   proof   is  R.  Co.,  88  N.  Y.  445;   Pennsylvania 

impossible,  as  the  child  may  be  of  j^_  Co.  v.  Banton,  54  Pa.  495;  Owen 

such  tender  years  that  he  would  not  ^    Brockschmidt,   54   Mo.   285;    The 

be    earning    wages.      Dalton    v.    St.  ^jauch  Chunk,  139  Fed.  747. 
Louis  Smelting  &  Refining  Co.,  188  gg  Congpii^i^ted  T.  Co.  v.  Hone,  60 

Mo.  App.  529.  j^-   J   L.  444. 

62  Duke  V.  St.  Louis,  etc.  R.  Co.,  67  Holland  v.  Brown,  35  Fed.  43. 
172  Fed.  684;  Columbus  &  W.  R.  Co.  «  „.    ^  ,     x     t>    r  t>  u  . 

■r.  ■■,         oA   ,,      .,o   10   A       XT  68  Western  &  A.  R.  Co.  v.  Rober- 

V.  Bridges,  86  Ala.  448,  13  Am.  Neg. 

Cas.  94;   Schaidler  v.  Chicago  &  N. 

R.  Co.,  102  Wis.  564;   Chicago,  etc. 

R.  Co.  V.  Groner,  51  Tex.  Civ.  App.  69  Mississippi  Cent.  R.  Co.  v.  Rob- 

Q-  inson,  106  Miss.  896,  64  So.  838. 

63  Petrie  v.  Columbia  &  G.  R.  Co.,  ">  Atlantic  C.  L.  R.  Co.  v.  McDon- 
29  S.  C.  303,  324.  aid,   135   Ga.   635 ;   Act  of  1878,   p. 

64  Dalton  V.  Southeastern  R.  Co.,  59 ;  §  2971,  Code  of  1882. 


son,   9   0.   C.   A.   646,   61   Fed.   592, 
citing  state  cases. 
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expenses  of  the  deceased  as  the  elements  entering  into  the 
damages.'^  A  subsequent  statute,  which  is  recognized  as  harsh, 
and  is  to  be  strictly  construed,'''^  excludes  a  deduction  from  the 
value  of  the  life  on  account  of  the  necessaiy  or  personal 
expenses  of  the  deceased  had  he  lived. '^  The  question  was 
raised,  but  not  decided,  in  an  earlier  case  whether  the  damages 
recoverable  by  a  child  for  the  death  of  its  parent  might  be 
reduced  by  the  amount  which  the  child  could  earn  before  becom- 
ing of  age,  Jackson,  C.  J.,  said :  It  is  true  that  a  parent  may 
make  the  child,  when  able,  work,  but  that  is  the  privilege  of 
the  parent.  It  does  not  follow  that  the  defendant  may  set  off 
that  ability  against  the  duty  to  support  the  child  and  thus  lessen 
her  recovery.  How  much  could  she  work  ?  When  would  she 
be  able  to  work  ?  Is  she  now  healthy  ?  Will  she  be  so  a  year  or 
five  years  hence  ?  The  field  of  conjecture  is  too  wide  and  too 
far  off — too  remote  to  be  set  off  against  that  support  which  is 
the  child's  measure  of  damages."^^ 

In  an  action  by  a  child  to  recover  for  the  loss  of  a  parent  the 
measure  of  damages  has  been  held  to»  be  its  support  during 
minority ;  the  computation  should  begin  from  the  parent's  death, 
not  from  the  date  of  the  injury  which  caused  it.'^ 

§  1270.  Same  subject.  The  South  Carolina  statute  provides 
that  the  ''action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent  and  children  of  the  person  whose  death  shall  have  been 
caused,  *  *  *  and  in  every  such  action  the  jury  may 
give  such  damages  as  they  may  think  proportioned  to  the  injury 
resulting  from  such  death  to  the  parties  respectively  for  whom, 
and  for  whose  benefit,  such  action  shall  be  brought,  and  the 
amount  so  recovered  shall  be  divided  among  the  before-men- 
tioned parties  in  such  shares  as  they  would  have  been  entitled 

71  Central  R.  v.  Rouse,  77  Ga.  1910;  Southern  R.  Co.  v.  Decker,  5 
393;    Roswell   v.   Bamhart,   96   Ga.       Ga.  App.  21. 

-21  "^3  Clay  V.  Central  R.  &  B.  Co.,  84 

Ga.  345. 


72  Smith  V.  Hatcher,  102  Ga.  160; 
Southern  Bell  Tel.  &  T.  Co.  v.  Cas- 


74  Atlanta,  etc.  R.  v.  Venable,  67 
Ga.  6517. 


sin,  111  Ga.  575,  50  L.R.A.  694;  At-  75  jj  .    g^    Louis,   etc.   R.   Oo.    v. 

kinson   v.   Hardaway,    10   Ga.   App.       Johnston,  78  Tex.  536,  17  Am.  Neg. 
389;    §§   2782,   4425,   Civil   Code   of       Cas.  5G8. 
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to  if  the  deceased  had  died  intestate,  and  the  amount  recovered 
had  been  personal  assets  of  his  or  her  estate."  Claims  on 
behalf  of  adult  children  who  were  not  living  with  their  parents 
are  not  excluded  though  they  are  not  legal;  the  "injury" 
referred  to  is  not  restricted  to  the  deprivation  of  a  legal  riglit.'^ 
The  measure  of  damages  is  not  the  pecuniary  loss  or  injury 
alone  of  the  beneficiaries;  the  jury  may  give  such  damages  as 
they  think  proportionate  to  the  injury,''  though  no  proof  of 
damage  is  made  in  case  of  the  death  of  an  infant.'^  Punitive 
damages  are  not  recoverable.'^ 

§  1271.  Same  subject.  The  Virginia  statute  authorizes  the 
jury  to  award  such  damages  as  to  it  may  seem  fair  and  just. 
It  is  said  to  be  remedial  in  its  character  and  entitled  to  a 
liberal  construction.  Where  nothing  but  compensation  for 
pecuniary  loss  was  claimed  these  rules  were  laid  down:  The 
damages  were  to  be  assessed  with  reference  to  the  pecuniary 
loss  sustained  by  the  wife  and  children  of  the  deceased.  "First, 
by  fixing  them  at  such  sum  as  would  be  equal  to  the  probable 
earnings  of  the  deceased,  taking  into  consideration  the  age, 
business  capacity,  experience  and  habits,  health,  energy  and 
perseverance  of  the  deceased  during  what  would  probably 
have  been  his  life-time  if  he  had  not  been  killed.  Second,  by 
adding  these  to  the  value  of  his  services  in  the  superintendence, 
attention  to  and  care  of  his  family,  of  which  they  have  been 
deprived  by  his  death.  As  was  very  propery  said  in  Tilley  v. 
Hudson  River  R.  Co.,  *°  'all  these  are  elements  of  pecuniary 
success — component  parts  of  that  pecuniary  capital  of  the  con- 
tinued exercise  and  employment  of  which  the  children  were 
entitled  to  the  benefits,  and  of  which  the  wrongful  act  of  the 
defendants  deprived  them.'  "  ^^  Under  that  statute  the  jury- 
are  not  restricted  to  the  consideration  of  pecuniary  loss;  they 

76  Petrie  v.  Columbia  &  G.  R.  Co.,  79  Garrick  v.  Florida  Cent.  &  P. 

29  S.  C.  303.  R.^  53  g.  c.  448,  69  Am.  St.  874. 


77  Strother  v.  South  Carolina  &  G. 
R.,  47  S.  C.  375,  12  Am.  Neg.  Cas. 
582. 


80  29  N.  Y.  252. 

81  Baltimore  &  O.  R.  Co.  v.  Wight- 


78  Mason  v.  Southern  R.*,  58  S.  C.       man,   29    Gratt.   431,   26   Am.   Rep. 
70.  384 ;  Same  v.  Noell,  32  Gratt.  394 
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may  awai'd  punitive  damages ;  ^^  and,  it  seems,  damages  by 
way  of  solace  and  comfort  to  the  family  of  the  deceased.*' 
Where  punitive  damages  are  not  in  issue  the  mitigating  or 
aggravating  circumstances  connected  with  or  leading  up  to  the 
death  are  immaterial.**  Evidence  of  the  financial  condition  of 
deceased  prior  to  his  death  is  not  competent.*^ 

§  1272.  Recovery  for  death  of  child.  Under  the  Georgia 
statute  a  parent  cannot  recover  for  the  death  of  a  child  unless 
he  or  she  "contributes  to  his  or  her  support."  *®  Though 
dependence  is  essential,*'  it  need  not  have  been  absolute ;  ** 
nor  is  it  necessary  that  the  contributions  made  to  the  support 
of  the  parent  have  been  made  in  pursuance  of  a  legal  obliga- 
tion.*^ There  cannot  be  a  recovery  under  that  statute  when 
the  child  whose  death  is  sued  for  was  so  young  that  it  was 
incapable  of  rendering  service.  In  the  case  of  a  child  aged 
one  year  and  eight  months  judicial  notice  will  be  taken  that  it 
cannot  render  valuable  services.®"  In  such  a  case  the  father 
may  recover  the  expense  reasonably  and  necessarily  incurred 
in  the  burial  of  the  child,  including  compensation  for  the  loss 
of  his  own  time  for  the  purpose.®^  A  father  who  is  self-sustain- 
ing is  not  a  "dependent"  because  he  has  assumed  the  support 
of  others  and  is  legally  chargeable  therewith,  though  his  earn- 
ings are  inadequate  to  support  them  in  the  manner  in  which 
their  circumstances  made  it  proper  for  them  to  live,  and  the 


82  Matthews  v.  Warner,  29  Gratt. 
570,  2G  Am.  Rep.  396.     See  §  1263. 

83  Baltimore  &,  O.  R.  Co.  v,  Noell, 
supra.  But  see  Norfolk  &  W.  R.  Co. 
V.  Stevens,  97  Va.  631,  46  L.R.A. 
3(57. 

84  Dunnagan  v.  Briggs,  170  Mo. 
App.  691. 

85  Clicsapoake  &  0.  R.  Co.  v.  Ghee, 
110  Va.  527. 

86  Smith  V.  Hatcher,  102  Ga.  158; 
Clay  V.  Central  R.  &  B.  Co.,  84  Ga. 
345.  See  Western  U.  Tel.  Co.  v. 
Harris,  6  Ga.  App.  260. 

87Trammell   v.    Southern    R.    Co., 
105  C.  C.  A.  221,  182  Fed.  789. 
88  Daniels    v.    Savannah,    etc.    R. 


Co.,  86  Ga.  236;  Savannah  E.  Co.  v. 
Bell,  124  Ga.  663;  Central  R.  Co. 
v.  Henson,  121  Ga.  462. 

89  Savannah  E.  Co.  v.  Bell,  s^upra  ; 
United  States  E.  L.  Co.  v.  Sullivan, 
22  App.  Cas.    (D.  C.)    115, 

90  Crenshaw  v.  Louisville  &,  N.  R. 
Co.,  15  Ga.  App.  182,  holding  that 
in  Georgia  it  is  conclusively  pre- 
sumed that  a  child  less  than  two 
years  of  age  is  incapable  of  per- 
forming services  of  value. 

91  Southern  R.  Co.  v.  Covenia,  100 
Ga.  46,  62  Am.  St.  312,  40  L.R.A. 
253,  3  Am.  Neg.  Rep.  753;  Ferreira 
V.  Honolulu  R.  T.  &  L.  Co.,  16  Ha- 
waii 615. 
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deceased  minor  son  contributed  of  his  earnings  to  tlie  support 
of  his  father  and  f amily.^^  In  an  action  by  the  mother  evidence 
of  the  father's  phyiscal  disability  to  labor  is  admissible  to  show 
her  partial  dependence  upon  the  deceased  minor  son.  Where  the 
parents  and  minor  children  all  live  together  and  are  mutually 
dependent  upon  the  family  labors,  a  child  of  fifteen  years,  the 
proceeds  of  whose  labor  comes  into  the  common  stock,  is  to  be 
regarded  as  contributing  substantially  to  the  mother's  sup- 
port.^^  Partial  or  total  dependence  upon  a  deceased  child  is 
necessary  under  the  Porto  Rico  act.^*  The  dependence  required 
by  the  Washington  statute  must  be  substantial  and  arise  from 
necessitous  want.^^  It  was  found  to  exist  where  a  six-year  old 
son  was  killed,  on  the  theory  that  his  blind  father  expected 
to  use  him  when  he  became  old  enough  to  aid  in  his  business.'* 
A  case  is  not  within  that  act  because  the  son  gave  his  father 
the  benefit  of  his  earnings,  no  necessity  for  so  doing  existing. 
It  is  not  required  that  the  dependency  be  absolute.'^  The  Cali- 
fornia statute  has  been  construed  to  require  proof  of  actual 
dependency  in  case  of  those  who  are  not,  from  their  relation- 
ship to  the  decedent,  presumed  to  be  dependent  upon  him.^^ 
Under  statutes  which  proportion  the  damages  to  the  injury 
resulting  from  the  death  it  is  not  necessary  that  they  be  con- 
fined, in  every  case,  to  the  time  of  the  minority  of  the  deceased 
child;  they  may  or  may  not  extend  beyond  that  period.^'  In 
assessing    damages    more    than    ordinary    discretion    must    be 


92  Georgia  E.  &  B.  Co.  v.  Spinks, 
111  Ga.  571. 

93  Augusta  R.  Co.  v.  Glover,  92 
Ga.  132,  2  Am.  Neg.  Cas.  466;  Cen- 
tral R.  Co.  V.  Henson,  supra. 

As  to  what  constitutes  a  "depend- 
ent" under  the  Florida  statute,  see 
Louisville  «&  N.  R.  Co.  v.  Jones,  45 
Fla.  407. 

A  court  may  not  say  that  a  child 
aged  six  is  incapable  of  contributing 
to  his  mother's  support  though  the 
contribution  be  made  in  labor.  Ful- 
ler V.  Inman,  10  Ga.  App.  680. 

94  Vargas  v.   American  R.   Co.,   1 


Porto  Rico  Fed.  292 ;  Bosakowski  v. 
Same,  id.  277. 

95  Bortle  V.  Northern  Pac.  R.  Co., 
60  Wash.  552;  Penoza  v.  Northern 
Pac.  Ry.  Co.,  215  Fed.  200. 

96  Tecker  v.  Seattle,  etc.  R.  Co.,  60 
Wash.  570. 

97  Kanton  v.  Kelly,  65  Wash.  614. 

98  Balaklala  Consol.  Copper  Co.  v. 
Reardon,  136  C.  C.  A.  186,  220  Fed. 
584. 

99  Houston,  etc.  R.  Co.  v.  Cowser, 
57  Tex.  293;  Texas  &  P.  R.  Co.  v. 
Lester,  75  id.  56,  17  Am.  Neg.  Cas. 
558;  McAdory  v.  Louisville  &  N.  R. 
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allowed  the  jury,  yet,  so  far  as  possible,  they  should  be  aided 
by  evidence.  If  in  any  case  the  damages  may  be  estimated  with- 
out evidence  it  can  only  be  done  where  it  is  necessary,  as  where 
the  child  is  of  tender  years.  It  is  suggested  that,  in  other 
cases,  the  nearest  approximation  to  the  necessaiy  reasonable 
certainty  for  estimating  damages  is  such  sum  as  would  pur- 
chase an  annuity  equal  to  the  value  of  the  pecuniary  aid  which 
the  plaintiff  would  have  derived  from  the  deceased,  calculated 
upon  the  basis  of  all  the  facts  and  circumstances  which  can 
reasonably  be  adduced  and  including  the  probable  duration  of 
his  life.^  This  measure  is  not,  however,  conclusive  upon  the 
jury  if  they  find  from  the  circumstances  that  an  adult  son 
might  have  increased  his  earnings  or  that  his  parents'  needs 
might  have  become  greater  and  that  his  disposition  would  have 
been  to  supply  them.^  But  the  contingency  that  he  might  not 
continue  to  furnish  a  sum  which  would  buy  an  annuity  equal 
to  the  sum  he  had  furnished  must  be  considered  in  the  light  of 
the  probabilities  affecting  his  own  health,  employment  and  life,^ 
as  must  the  fact  that  his  contributions  to  his  parents  were 
voluntary.*  In  an  action  to  recover  for  the  death  of  a  son 
aged  twenty  years  it  was  ruled  that  whether  or  not  a  less  sum 
than  that  to  which  his  whole  contributions  would  have  amounted, 
would  compensate  the  plaintiff's  for  the  loss  of  such  contribu- 

Co.,  94  Ala.  272,  13  Am.  Neg.  Cas.  cliild,  a  son  of  twenty-six,  who  con- 

114.  tributed  $200  a  year  to  her  support, 

1  Houston,  etc.  R.  Co.  v.  Cowser,  she  being  fifty-one  years  of  age.  In 
57  Tex.  293 ;  St.  Louis,  etc.  R.  Co.  v.  another  case  the  mother  was  sixty ; 
Gordon,  92  Ark.  617;  Texas,  etc.  R.  the  deceased  son  twenty-two;  his 
Co.  V.  Kenny,  46  Tex.  Civ.  App.  297.  earnings  were  from  $60  to  $65  per 
Contra,  Hirschkovitz  v.  Pennsyl-  month,  about  one-half  of  which  was 
vania  R.  Co.,  138  Fed.  438.  See  given  her.  A  verdict  for  $3,550  was 
Brown  v.  Erie  R.  Co.,  —  N.  J.  L.  — ,  proper.  Missouri  Pac.  R.  Co.  v. 
91  Atl.  1023,  where  a  somewhat  sim-  Henry,  75  Tex.  220,  17  Am.  Neg. 
ilar  instruction  was  held  not  erro-  Cas.   596. 

neous.  The   suggested   measure   of    dam- 

2  International,  etc.  R.  Co.  v.  Kin-  ages  controls.  Reiter-C.  Mfg.  Co.  v. 
dred,  57  Tex.  491,  17  Am.  Neg.  Cas.       Hamlin,  144  Ala.  192. 

583 ;    Texas  &  P.  R.   Co.  v.   Lester,  3  McKay  v.  New  England  D.  Co., 

supra,  17   Am.  Neg.   Cas.   558,   sus-  92  Me.   454;    Hackett  v.  Wisconsin 

taining  a  verdict  of  $4,200  in  favor  Cent.  R.  Co.,  141  Wis.  464. 

of  a  widow  for  the  death  of  her  only  *  Hackett  v.  R.  Co.,  supra. 
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tions  as  he  would  liave  made  them,  was  for  the  jury,  and  it  was 
error  for  the  court  to  assume  that  the  compensation  must  neces- 
sarily consist  of  a  sum  equal  to  such  contributions.*  In  an 
action  to  recover  for  the  death  of  an  adult  son  the  fonner's 
pecuniary  condition  may  be  shown  for  the  purpose  of  estab- 
lishing a  reasonable  expectation  of  financial  aid  from  the 
deceased,  but  not  to  increase  the  amount  of  damages.^  A 
more  accurate  statement  of  the  rule  is  that  any  fact  which  tends 
to  show  the  amount  of  the  pecuniary  loss  to  the  beneficiary  is 
competent,  whether  it  tends  to  increase  or  diminish  the  dam- 
ages.' If  an  adult  son  voluntarily  assumes  the  support  of  an 
aged  parent  who  is  unable  to  maintain  himself  the  latter  is  as 
much  entitled  to  the  protection  of  a  civil  damage  statute  as  if 
the  son  had  been  compelled  to  perform  the  statutory  duty  of 


5  Ft.  Worth  &  D.  City  R.  Co.  v. 
Morrison,  93  Tex.  527.  See  Galves- 
ton, etc.  R.  Co.  V.  Pigott,  54  Tex. 
Civ.  App.  367. 

6  International,  etc.  E.  Co.  v.  Kin- 
dred, 57  Tex.  491;  Houston,  etc.  R. 
Co.  V.  White,  23  Tex.  Civ.  App.  280; 
Citizens'  R.  Co.  v.  Washington,  24 
Tex.  Civ.  App.  422. 

7  Bodin  V.  Duluth  St.  R.  Co.,  117 
Minn.  513  (previous  contributions 
by  adult  son  to  support  of  mother)  ; 
Murphy  v.  Gross,  118  Minn.  311 
(financial  aid  by  minor  son)  ;  Rei- 
ter-C.  Mfg.  Co.  v.  Hamlin,  144  Ala. 
192;  Nordhaus  v.  Vandalia  R.  Co., 
242  111.  166;  Hufif  v.  Peoria  &  E.  R. 
Co.,  127  111.  App.  242;  Storrs  v. 
Northern  Pac.  R.  Co.,  148  App.  Div. 
(N.  Y.)  403;  Pressman  v.  Mooney, 
5  App.  Div.  (N.  Y.)  121;  Thomp- 
son V.  Johnston,  86  Wis.  576,  586, 
17  Am.  Neg.  Caa.  911;  Elwood  v. 
Addison,  26  Ind.  App.  28,  35;  Cin- 
cinnati St.  R.  Co.  V.  Altemeier,  60 
Ohio  St.  10,  18,  6  Am.  Neg.  Rep.  179, 
and  cases  cited. 

Where  it  was  shown  that  the 
father    had    received    financial    aid 


from  a  minor  son  it  was  proper  to 
show  that  the  deceased  was  sur- 
vived by  his  mother  and  brothers 
and  sisters.  South  Omaha  W.  W. 
Co.  V.  Vocasek,  62  Neb.  710,  10  Am. 
Neg.  Rep.  580.  See  Terhune  v.  Cody 
C.  Co.,  72  App.  Div.    (N.  Y.)    1. 

The  loss  of  prospective  gifts  by 
an  adult  son  to  his  parents  will  or- 
dinarily involve  an  inquiry  into  the 
means  and  earning  capacity  of  the 
decedent  on  the  one  hand,  and  of 
the  parents  on  the  other.  The  ex- 
tent of  previous  contributions  for 
support  is  a  proper  matter  for  con- 
sideration, and  the  dependence  of 
the  parents  upon  the  deceased, 
while  not  essential,  is  competent  if 
it  is  shown  to  have  been  financially 
recognized  by  him.  McCouUough  v. 
Chicago,  etc.  R.  Co.,  160  Iowa 
524,  47  L.R.A.(N.S.)   23. 

It  may  be  shown  how  much  an 
adult  son  contributed  to  the  support 
of  his  parents.  Prendergast  v.  Chi- 
cago City  R.  Co.,  114  111.  App.  156. 

The  size  of  the  plaintifi"'s  family 
may  be  proved.  Ferreira  v.  Hono- 
lulu R.  T.  &  L.  Co.,  16  Hawaii  615. 
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furnishing  support.^  The  loss  of  personal  sendees  rendered  by 
a  son  to  a  parent  who  lives  with  him  as  a  member  of  his  family 
are  to  be  compensated  for.^  A  statement  made  by  the  deceased 
to  his  mother  that  he  would  support  and  take  care  of  her  dur- 
ing life  is  competent  evidence  to  show  her  reasonable  expecta- 
tion of  pecuniary  aid  from  him.^°    A  promise  by  an  adult  son 


8  Sneed  v.  Marysville  G.  &  E.  Co., 
149  Cal.  704,  citing  the  text;  De 
Puy  V.  Cook,  90  Hun  43. 

The  mother  of  an  adult  son  who 
does  not  live  with  her  must  show  a 
pecuniary  interest  in  the  continu- 
ance of  his  life,  in  order  to  recover 
more  than  nominal  damages  for  his 
death.  Halbert  v.  Louisville  &  N. 
R.  Co.,  183  111.  App.  483. 

It  is  immaterial  to  the  right  to 
recover  under  a  death  statute  for 
the  death  of  an  adult  unmarried 
child  that  the  support  furnished  her 
parents  was  voluntary.  Richardson 
V.  Detroit  &  M.  R.  Co.,  176  Mich. 
413. 

9  Valparaiso  L.  Co.  v.  Tyler,  177 
Ind.  278;  Smith  v.  Michigan  Cent. 
R.   Co.,   35  Ind.  App.   188. 

It  has  been  held  that  evidence 
was  competent  of  the  fact  that  after 
attaining  majority  the  son  contrib- 
uted labor  on  the  father's  farm,  al- 
though subsequently  he  became  a 
railroad  brakeman,  which  was  his 
occupation  at  the  time  of  death.  It 
is  said  that  this  is  something  which 
can  be  measured  in  money,  but  the 
court  does  not  intimate  any  reason 
for  the  decision,  although  there  is 
an  implication  that  the  fatlier  had 
some  expectation  of  further  con- 
tributions of  the  same  nature,  of 
which  he  had  been  deprived.  South- 
em  Kansas  Ry.  Co.  of  Texas  v. 
Barnes,  —  Tex.  Civ.  Ai)p.  — ,  173  S. 
W.  880. 

A  similar  rule  seems  to  have  been 
applied  where  after  leaving  home  a 


son  frequently  returned  and  while 
at  home  rendered  services  to  hia 
father  in  caring  for  the  farm,  and 
when  killed  was  contemplating  a 
permanent  return  to  the  farm,  to 
take  charge  of  it.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Hicks,  —  Tex.  Civ.  App. 
— ,  166  S.  W.  1190. 

10  St.  Louis,  etc.  R.  Co.  v.  Jacks, 
105  Ark.  347;  Missouri  Pac.  R.  Co. 
v.  Lee,  70  Tex.  496;  Memphis,  etc. 
R.  Co.  V.  Buckley,  99  Ark.  422;  St. 
Louis  S.  R.  Co.  V.  Huey  (Tex.  Civ. 
App.),  130  S.  W.  1017;  Leuque  v. 
Madison  G.  &  E.  Co.,  133  Wis.  547 ; 
London  &  W.  T.  Co.  v.  Grand  Trunk 
R.  Co.,  22  Ont.  App.  262;  Stephens 
V.  Toronto  R.  Co.,  11  Ont.  L.  R.  19 ; 
Houston,  etc.  R.  Co.  v.  White,  23 
Tex.  Civ.  App.  280;  Bright  v.  Bar- 
nett,  88  Wis.  299,  26  L.R.A.  524. 

Statements  of  an  adult  son  to 
third  persons  to  the  effect  that  he 
intended  to  send  money  to  his 
mother  are  incompetent  as  hearsay, 
but  the  testimony  of  a  witness  that 
he  gave  decedent's  mother  money 
which  decedent  sent  her  is  compe- 
tent. Halbert  v.  Louisville  &  N.  R. 
Co.,  183  111.  App.  483. 

In  an  action  to  recover  for  the 
death  of  a  son  where  a  mother  is 
one  of  the  plaintiffs  it  is  competent 
to  show  that  the  son  promised  his 
mother  that  he  would  not  marry 
during  her  lifetime  so  as  to  be  able 
the  more  effectually  to  look  after 
and  care  for  her.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Hicks,  —  Tex.  Civ.  App 
— ,  166  S.  W.  1190. 
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to  reimburse  his  father  for  the  expense  of  his  education  by- 
assisting  in  the  education  of  his  sisters  is  relevant  to  show 
pecuniary  loss  by  the  father ;  ^^  and  so  of  the  loss  by  the  father 
of  the  prospect  and  expectation  of  the  payment  of  a  debt  due 
him  by  the  decedent. ^^  The  fact  that  a  son  who  had  left  home 
and  who  had  not  aided  his  parents  was  capable  of  earning 
money  and  had  shown  a  purpose  to  assist  them  is  ground  for  a 
recovery.^'  But  in  Ontario  the  financial  ability  to  give  the 
aid  which  the  expressions  of  the  decedent  indicated  it  was  his 
purpose  to  give  must  be  shown  as  a  basis  for  a  reasonable 
expectation  of  pecuniary  aid  from  him.^* 

In  the  case  of  the  death  of  a  minor  child  the  pecuniary 
benefit  its  parents  had  a  reasonable  expectation  of  receiving 
from  him,  had  he  lived,  is  the  measure  of  damages;  ^*  and,  in 


Evidence  that  the  deceased  had 
purchased  a  home  for  his  mother  is 
competent  on  the  issue  of  her  rea- 
sonable expectancy  of  pecuniary  ben- 
efits to  be  received  from  him  had  he 
lived.  Ft.  Worth  &  R.  G.  Ry.  Co. 
V.  Keith,  —  Tex.  Oiv.  App.  — ,  163 
S.  W.  142. 

Where  the  deceased  has  recognized 
his  duty  to  his  parents  by  giving 
them  financial  aid  and  it  is  reason- 
ably probable  he  would  have  con- 
tinued to  do  so  had  he  lived,  it  is 
proper  to  consider  that  their  need 
and  his  ability  to  assist  them  might 
increase.  McCoullough  v.  Chicago, 
etc.  R.  Co.,  160  Iowa  524  (ruled 
under  the  Federal  Employers'  Lia- 
bility Act). 

11  Huflf  V.  Peoria  &  E.  R.  Co.,  127 
111.  App.  242. 

The  promise  of  an  adult  child  to 
repay  what  had  been  expended  for 
his  education,  some  payments  hav- 
ing been  made,  may  be  considered 
though  the  amount  unpaid  is  not 
shown.  Palmer  v.  New  York  Cent., 
etc.  R.  Co.,  153  App.  Div.  (N.  Y.) 
296. 

12  Stangeland  v.  Minneapolis,  etc. 


R.  Co.,  105  Minn.  224,  ruled  under 
the  North  Dakota  statute. 

13  Dean  v.  Oregon  R.  &  N.  Co.,  38 
Wash.  565. 

14  Stephens  v.  Toronto  R.  Co.,  11 
Ont.  L.  R.  19. 

15  Trapp  v.  Rockford  Elec.  Co.,  18& 
111.  App.  379;  Swengel  v.  La  Salle 
County  Carbon  Coal  Co.,  182 
111.  App.  623;  Vandalia  Coal 
Co.  V.  Bland,  —  Ind.  App.  — , 
108  N.  E.  176;  Standard  Forg- 
ings  Co.  V.  Holmstrom,  58  Ind. 
App.  306;  American  Motor  Car  Co. 
V.  Robbins,  181  Ind.  417;  Graffam, 
V.  Saco  Grange,  Patrons  of  Hus- 
bandry, No.  53,  112  Me.  508, 
L.R.A.  1915C  632;  Curran  v.  Lewis- 
ton,  A.  &  W.  St.  R.  Co.,  112 
Me  96;  Toledo  Rys.  &  Light  Co. 
V.  Wettstein,  33  Ohio  Cir.  Ct.  15 
[aflf'd  79  Ohio  St.  439] ;  McFarland 
V.  Oregon  Elec.  R.  Co.,  70  Ore.  27. 

In  Indiana  the  rule  of  damages  in 
such  a  case  is  "the  present  worth  of 
the  amount  which  it  is  reasonably 
probable  the  deceased  would  have 
contributed  to  the  support  of  the 
parent  during  the  latter's  expect- 
ancy  of   life    in    proportion   to   the 
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addition  thereto,  the  cost  of  medical  aid  and  other  like  expenses 
necessarily  incurred  ^^  were  held  recoverable,  but  those  were  not 
items  of  pecuniary  injury  resulting  from  the  death,^'''  In  Idaho, 
Missouri  and  Porto  Rico,  there  may  also  be  a  recovery  for 
the  loss  of  the  companionship  and  society  of  a  child.^®  The 
funeral  expenses  and  the  cost  of  transporting  the  corpse  of  a 
child  to  its  home  are  recoverable.''^     "The  attentions  and  kind- 


amount  he  was  contributing  at  the 
time  of  his  death,  not  exceeding  his 
expectancy  of  life."  Standard  Forg- 
ings  Co.  V.  Holmstrom,  58  Ind.  App. 
306. 

16  Fox  V.  Barekman,  178  Ind.  572; 
Johnson  v.  Industrial  L.  Co.,  131  La. 
897 ;  Deninger  v.  American  Locomo- 
tive Co.,  107  C.  C.  A.  126,  185  Fed. 
22,  applying  Pennsylvania  law; 
Southern  Indiana  R.  Co.  v.  Moore, 
34  Ind.  App.  154;  Galveston  v.  Bar- 
bour, 62  Tex.  172,  50  Am.  Rep.  519; 
Brunswig  v.  White,  70  Tex.  504.  See 
§  1278. 

In  McKeown  v.  Toronto  R.  Co.,  19 
Ont.  L.  R.  361,  the  Court  of  Appeal 
laid  down  the  rule  that  the  age  of 
the  child,  the  probability  of  its  con- 
tinued life  to  a  period  when  it  would 
become  useful  to  a  parent  in  the  per- 
formance of  services  or  in  earning 
money  which  would  benefit  the  par- 
ent are  matters  for  the  jury  to  con- 
sider, in  connection  with  all  the  cir- 
cumstances which  may  in  any  case 
terminate  or  shorten  their  perform- 
ance. It  need  not  be  shown  that  any 
benefit  has  been  derived  from  the 
child. 

17  Hutchinson  v.  West  Jersey  &  S 
R.  Co.  (N.  J.),  170  Fed.  615^  See 
Murray  v.  Usher,  117  N.  Y.  542. 
Contra,  Leahy  v.  Davis,  121  Mo. 
227;    §  1273. 

"The  age  of  the  deceased,  the  prob- 
able value  of  his  service,  his  habits, 
the  probability  that  he  would  aid 
and  assist  are  all  to  be  taken  into 


consideration."  Knife  &  S.  Co  v. 
Hathaway,  27  Oliio  C.  C.  745,  af- 
firmed without  opinion,  72  Ohio  623. 

18  Anderson  v.  Great  Northern  R. 
Co.,  15  Idaho  513;  Sharp  v.  National 
B.  Co.,  179  Mo.  553  (the  statutes  of 
these  states  provide  for  the  recovery 
of  all  the  damages  which  under  the 
circumstances  may  be  just)  ;  Mor- 
ales V.  San  Juan  L.  &  T.  Co.,  4 
Porto  Rico  Fed.  361.  Contra,  Mc- 
Farland  v.  Oregon  Elec.  R.  Co.,  70 
Ore.  27;  Standard  Forgings  Co.  v. 
Holmstrom,  58  Ind.  App.  306;  Graf- 
fam  V.  Saco  Grange,  Patrons  of  Hus- 
bandry, No.  53,  112  Me.  508, 
L.R.A.1915C  632. 

19  American  Motor  Car  Co.  v.  Rob- 
bins,  181  Ind.  417;  Carnego  v.  Cres- 
cent Coal  Co.,  164  Iowa  552;  Kelly 
V.  City  of  Higginsville,  185  Mo.  App. 
55:  Fox  v.  Barekman,  178  Ind.  572; 
Hedrick  v.  R.  &  N.  Co.,  4  Wash.  400 ; 
Southern  Indiana  R.  Co.  v.  Moore, 
34  Ind.  App.  154;  Calcaterra  v. 
lovaldi,  123  Mo.  App.  347 ;  Coleman 
V,  Himmelberger-H.  L.  &  L.  Co.,  105 
Mo.  App.  254;  Leahy  v.  Davis,  121 
Mo.  227;  Esher  v.  Mineral  R.  &  M. 
Co.,  28  Pa.  Super.  Ct.  393;  Dean  v. 
Oregon  R.  &  N.  Co.,  44  Wash.  564; 
Secard  v.  Rhinelander  L.  Co.,  147 
Wis.  614  (the  act  provides  for  the 
recovery  of  the  "pecimiary  loss" ) . 
But  see  Pittsburgh,  etc.  R.  Co.  v. 
Brown,  178  Ind.  11.     See  §  1265. 

The  funeral  expenses  of  an  adult 
child,  a  member  of  her  father's 
household,   and   who   had  no  estate, 
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ness  of  children  to  parents  though  adding  nothing  to  their 
estate  may  add  much  to  the  physical  comfort  or  ease  of  their 
life,  independent  of  the  affections  or  of  the  joy  of  companion- 
ship. The  loss  of  these  might  under  some  circumstances  be  a 
pecuniary  injury."  ^° 

Under  the  Texas  statute  "the  jury  may  give  such  damages 
as  they  may  think  proportioned  to  the  injury  resulting  from" 
the  death.  In  an  action  to  recover  for  the  death  of  a  child 
of  six  years  the  court  say:  "First,  where  the  killing  of  the 
child  was  wrongful,  etc.,  the  parents  are  entitled  to  at  least 
nominal  damages.  Second,  where  the  testimony  shows  the 
bodily  health  and  strength,  the  sprightliness,  or  want  of  it,  of 
mind;  the  aptitude  and  willingness  to  be  useful  in  performing 
services,  the  mode  in  which  such  faculties  are  exercised,  as  in 
useful  labor  or  otherwise;  and  when,  from  the  age  and  unde- 
veloped state  of  the  child,  any  estimate  of  the  value  of  the  serv- 
ices until  majority  would  be  matter  of  opinion  in  which  no  par- 
ticular or  especial  knowledge  in  the  way  of  expert  testimony 
could  be  procured  better  than  the  judgment  and  common  sense 
of  the  ordinary  juror  called  to  the  duty  of  determining  such 
value,  then,  upon  such  testimony,  the  sound  discretion  of  the 
jury  can  be  relied  on  to  determine  the  value  without  any  wit- 
ness naming  a  sum.^^     Third,  as  the  age  of  the  child  increases 

may     oe    recovered     regardless     of  The  services  a  child  might  have 

whether   he   could   be   compelled   to  rendered   are   not   limited   to   those 

meet    them.      "His   relation    to    the  having  a  money  value,  but  include 

child     compelled     it.       His     failure  ^H    ^g    might    have    performed    as 

would   have   been    abhorrent   to   his  shown    by   the   evidence.      Southern 

sense  of  duty,  and  to  parental  aflfec-  j^diana   R.    Co.   v.    Moore,   34   Ind. 

tion,  and  would  have  invited  and  re-  .         -^^^ 

ceived  the  contempt  of  all  knowing  ^/g^^  '^^^^^^  ^_  Spokane,  etc.  E. 


Co.,  20  Idaho  526. 

The  probable  increase  in  the  earn- 
ings  of   a  minor  may   be  regarded. 


of  it."  Palmer  v.  New  York  Cent., 
etc.  R.  Co.,  153  App.  Div.  (N.  Y.) 
296. 

Testimony  as  to  the  amount  actu- 
ally  expended  for  funeral  expenses  ^""^  ^  ^^^-^ict  based  thereon  will  not 
is  not  in  itself  sufficient  to  show  the  be  set  aside  because  it  does  not  re- 
reasonableness  thereof.  Carnego  v.  duce  the  earnings  he  was  making  be- 
Crescent  Coal  Co.,  164  Iowa  552.  fore   death   to   their   present   value. 

20  McKay  v.  New  England  D.  Co.,       Kalis    v.    Detroit    United    R.,    155 
92  Me.  454.  Mich.  485. 
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and  his  faculties  develop,  testimony  to  actual  services  can  and 
should  be  produced,  giving  a  wider  basis  of  induction  to  the 
jury  in  calculating  the  damage  from  the  loss.^  Fourth,  the 
circumstances  of  the  parents  suing,  as  in  this  case,  often  become 
necessary  as  evidence;  not  as  a  basis  for  increasing  or  dimin- 
ishing the  amount,  but  to  illustrate  the  acts  of  the  child  as 
useful  or  otherwise.  In  this  case  the  parents  kept  a  dairy ;  all 
the  family  worked.  The  child,  by  attending  to  some  duties, 
relieved  the  mother  so  that  she  could  engage  in  other  neces- 
sary labor."  ^  The  character  of  a  minor  child  for  industry, 
economy  and  sobriety  and  his  devotion  to  his  parents  may  be 
considered  in  determining  the  pecimiary  benefit  they  would 
have  derived  from  him,^*  as  may  his  aptitude  for  a  special 


22  It  may  be  assumed  that  had  the 
deceased  lived  and  continued  in  his 
employment  he  would,  as  he  pro- 
gressed in  skill,  be  entitled  to  an  in- 
crease in  salary  from  time  to  time 
until  he  would  have  received  the 
highest  rate  paid  for  such  services. 
Clark  V.  Tulare  Lake  D.  Co.,  14  Cal. 
App.   414. 

23  Brunswig  v.  White,  70  Tex.  504, 
quoted  from  approvingly  as  to.  the 
discretion  of  the  jury  in  Water s-P. 
0.  Co.  V.  Deselms,  212  U.  S.  159,  53 
L,  ed.  453;  St.  Louis,  etc.  R.  Oo.  v. 
Bolen  (Tex.  Civ.  App.),  129  S.  W. 
860;  San  Antonio  T.  Co.  v.  Young 
(Tex.  Civ.  App.),  141  S.  W.  572. 

Similarly  it  was  held  that  where 
decedent,  a  boy  8  years  old,  was  ac- 
customed to  "do  chores"  for  his 
mother,  who  was  somewhat  of  an  in- 
valid, and  walked  with  difficulty, 
the  services  thus  rendered  by  the 
child  were  an  element  of  value  to  be 
taken  into  account  in  assessing  dam- 
ages for  his  death.  The  decision 
went  in  part  at  least  on  the  ground 
that  the  services  of  the  child  obvi- 
ated the  necessity  of  hired  help  to 
perform  the  same  services.  Ameri- 
can Motor  Car  Co.  v.  Robbins,  181 
Ind.  417. 

Suth.  Dam.  Vol.  V.— 6. 


24  Kelly  v.  City  of  Higginsville, 
185  Mo.  App.  55;  St.  Louis,  etc.  R. 
Co.  V.  Jacks,  105  Ark.  347;  Ohio 
Valley  T.  Co.  v.  Wernke,  179  Ind. 
49;  Memphis,  etc.  R.  Co.  v.  Buckley, 
99  Ark.  422;  Commerce  C.  0.  Co. 
V.  Camp  (Tex.  Civ.  App.),  129  S.  W. 
852 ;  St.  Louis,  etc.  R.  Oo.  v.  Scott, 
102  Ark.  417;  Missouri  Pac.  R.  Co. 
V.  Leo,  70  Tex.  496,  12  Am.  Neg. 
Cas.  598 ;  Pierce  v.  Conners,  20  Colo. 
178,  37  Pac.  721. 

The  services  which  a  strong, 
bright,  well  reared  boy  may  render 
to  his  parents  may  liave  a  value 
apart  from  the  amount  of  wages  he 
may  earn  from  strangers  and  turn 
over  to  them,  which  is  competent  to 
be  considered  by  the  jury.  Kelly  v. 
City  of  Higginsville,  supra. 

It  may  be  shown  that  a  minor 
child  had  contracted  for  a  home  for 
his  parent  and  was  paying  for  it. 
Southern  Indiana  R.  Co.  v.  Moore, 
supra. 

The  value  of  a  son  to  his  mother 
as  an  adviser  and  comforter  may 
be  considered.  Williams  v.  Bishop, 
12  Ohio  N.  P.    (N.S.)    7. 

"Wliere  a  child  is  killed  all  the 
proof  that  ordinarily  can  be  oflFered 
is  the  age,  sex,  health,  habits,  dis- 
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calling ;  ^^  the  prospective  increase  in  his  earning  capacity ,^^  as 
well  as  any  competent  evidence  tending  to  enhance  or  diminish 
the  value  of  the  child's  services.*^'  This  may  be  predicated  upon 
the  possession  of  good  qualities ;  but  if  the  decedent  "was  wear- 
ing the  swaddling  clothes  of  apprenticeship"  the  earning  capac- 
ity of  a  proficient  man  in  the  trade  may  not  be  shown.^^  In 
addition  to  the  disposition  manifested  towards  his  parents,  the 
state  of  the  health  and  intelligence  of  a  child  may  be  gone  into.^^ 
The  amount  contributed  by  a  minor  to  his  parents  is  a  relevant 
fact,  and  a  general  description  may  be  given  of  the  family;  but 
the  wealth  or  poverty  of  the  plaintiff  may  not  be  shown  except  as 
it  may  aid  in  determining  the  future  conduct  of  the  deceased 
had  he  continued  in  life.^°  But  the  age,  health  and  poverty  of 
the  plaintiff  may  be  shown  to  aid  the  jury  in  fixing  the  amount 


position  and  temperament  of  the 
child,  together  with  its  mode  of  life, 
and  the  relatives  who  survived  it, 
and,  possibly,"  its  service  in  some 
little  employment.  Whitmer  v.  El 
Paso,  etc.  R.  Co.,  201  Fed.  193. 

25  Snyder  v.  Lake  Shore,  etc.  R. 
Co.,  131  Mich.  418. 

2SSt.  Louis,  etc.  R.  Co.  v.  Scott, 
supra. 

27  Lake  Erie  &  W.  R.  Co.  v.  Chriss, 
57  Ind.  App.  145,  citing  this  section; 
Curran  v.  Lewiston,  A.  &  W.  St.  R. 
Co.,  112  Me.  96;  Graffam  v.  Saco 
Grange,  Patrons  of  Husbandry,  No. 
53,  112  Me.  508,  L.R.A.  1915C  632. 

Thus  it  was  competent  to  show 
that  the  law  required  that  deceased, 
a  boy  11  years  of  age,  be  sent  to 
school  for  nearly  five  years  longer, 
as  tending  to  show  that  during  such 
time  his  services  would  have  been 
worth  little  to  his  mother.  Graf- 
fam v.  Saco  Grange,  supra.  To  the 
same  effect  see  Ourran  v.  Lewiston, 
A.  &  W.   St.  R.  Co.,  supra. 

In  an  action  for  the  death  of  an 
8  year  old  boy,  where  the  circum- 
stances of  his  parents  are  shown,  it 
is   competent  to  show  what  oppor- 


tunities are  available  for  tlie  em- 
ployment of  such  a  boy,  and  what 
wages  he  might  have  earned.  Fire- 
stine  V.  Philadelphia,  etc.  R.  Co., 
56  Pa.  Super.  Ct.  42. 

28  Central  F.  Co.  v.  Bennett,  144 
Ala.  574;  Ohio  Valley  T.  Co.  v. 
Wernke,  42  Ind.  App.  326. 

29  Black  V.  Michigan  Cent.  R.  Co., 
]46  Mich.  568. 

The  fact  that  deceased,  an  adult, 
whose  life  insurance  policy  had  been 
made  payable  to  his  mother  as  ben- 
eficiary, changed  the  beneficiary 
therein  after  her  death  and  made  his 
brother  beneficiary  is  competent  as 
tending  to  show  his  relations  with 
his  father,  and  as  tending  to  show 
that  he  did  not  intend  to  contribute 
to  the  father's  support,  but  hearsay 
evidence  that  such  change  to  the 
brother  instead  of  the  father  was  at 
the  request  of  the  mother  in  order 
to  provide  for  the  education  of  the 
brother  is  incompetent,  it  not  being 
part  of  the  res  gestce.  St  Louis, 
B.  &  M.  Ry.  Co.  V.  Jenkins,  —  Tex. 
Civ.  App.  — ,  172  S.  W.  984  [rev'g 
163  S.  W.  621]. 

30  Kerling    v.     Van     Dusen,     109 
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he  would  probably  have  received  from  the  deceased.^^  The  fact 
that  there  are  other  children  older  than  the  deceased,  their 
ages  as  compared  with  that  of  the  parent  and  the  probability 
that  they  would  care  for  the  parent  are  probably  too  remote  lo 
be  weighed  in  assessing  the  compensation.'^  The  wages  being 
earned  when  the  injury  causing  death  was  sustained  are  per- 
suasive as  to  the  then  earning  capacity  of  the  deceased.''  The 
value  of  the  services  a  child  might  have  rendered  to  the  family 
cannot  be  shown  by  opinion  evidence.'*  In  the  absence  of  evi- 
dence as  to  services  rendered  or  which  might  have  been  rendered, 
evidence  of  the  age  of  a  minor  child,  his  intelligence,  habits, 
disposition  towards  his  parents  and  their  situation  are  facts 
upon  which  a  finding  of  a  reasonable  expectation  of  benefits  may 
rest  and  support  a  verdict  for  substantial  damages.'* 


Minn.  481;  Love  v.  Detroit,  etc.  R. 
Co.,  170  Mich.  1  (the  present  and 
prospective  ability  of  the  father  to 
educate  the  deceased  child  may  be 
shown  in  an  action  under  the  sur- 
vival act) . 

The  admissibility  of  evidence  to 
show  the  financial  circumstances  of 
the  family  of  a  deceased  child  is 
argued  in  Crabtree  v.  Missouri  Pac. 
R.  Co.,  86  Neb.  33,  136  Am.  St.  663, 
which  distinguishes  other  local 
cases. 

Although  there  is  doubt  whether 
the  father  will  ever  be  situated  so 
tliat  he  will  require  support  or  as- 
sistance from  his  son,  the  question 
whether  he  had  a  reasonable  expec- 
tation of  such  assistance  is  for  the 
jury.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Hicks,  —  Tex.  Civ.  App.  — ,  166  S. 
VV.  1190. 

31  Birmingham  R.,  L.  &  P.  Co.  v. 
Mosely,  164  Ala.  Ill;  United  States 
E.  L.  Co.  v.  Sullivan,  22  App.  Cas. 
(D.  C.)    115. 

Tlie  ages  of  the  parents  of  the 
deceased,  their  state  of  hcaltli  and 
financial  condition  and  the  number 
of    children    dependent    upon    them 


have  been  referred  to  in  connection 
with  objections  to  the  allowances 
made  by  juries.  Hayes  v.  Chicago, 
etc  R.  Co.,  131  Wis.  399;  Leque  v. 
Madison  G.  &  E.  Co.,  133  Wis.  547. 

In  a  late  New  Jersey  case,  it  is 
intimated  that  the  amounts  con- 
tributed to  plaintiff's  support  by 
her  second  husband  may  be  compe- 
tent on  the  amount  of  her  recovery 
for  the  death  of  a  son  by  the  former 
husband,  which  son  also  contributed 
thereto.  Brown  v.  Erie  R.  Co.,  — 
N.  J.  L.  — ,  91  Atl.  1023. 

32  See  Golden  v.  Spokane,  etc.  R. 
Co.,  20  Idaho  526. 

33Gulla  V.  Lehigh  Valley  C.  Co., 
28  Pa.  Super.  Ct.  11. 

34  Cincinnati  T.  Co.  v.  Stephens, 
75  Ohio  St.  171,  reversing  s.  c,  7 
Ohio  C.  C.   (N.  S.)    454. 

35  Atchison,  etc.  R.  Co.  v.  Fajardo, 
74  Kan.  314,  6  L.R.A.(N.S.)  681. 
To  the  same  effect  see  Lake  Erie  & 
W.  R.  Co.  v.  Chriss,  57  Ind.  App. 
]45  (where  decedent  was  a  12-year- 
old  school  girl) . 

Whore  decedent  was  a  10-year-old 
boy,  it  appeared  that  lie  was  bright, 
healthy,    strong    and    energetic,    at- 
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The  Mississippi  statute  authorizes  the  recovery  of  such  dam- 
ages as  the  jury  shall  assess,  taking  into  consideration  all  dam- 
ages of  every  kind  to  any  and  all  parties.  It  covers  the  value 
of  the  services  of  a  child  from  death  until  majority;  its  physical 
and  mental  suffering  intermediate  the  injury  and  death;  such 
gratuities  as  there  may  be  reasonable  ground  for  expecting  the 
parent  would  have  received  and  such  sum  as  the  child  could 
have  recovered  as  the  present  value  of  its  life  expectancy.  The 
recovery  of  gratuities  must  be  based  on  their  receipt  by  the 
parent  before  the  death  of  the  child.^® 

In  Colorado  the  father  and  mother  of  a  deceased  child  may 
join  in  a  suit  to  recover  for  its  death.  Their  failure  to  do  so 
does  not  prejudice  the  defendant,  affect  the  elements  of  dam- 
age, the  measure  of  reco'very,  nor  justify  a  second  suit.^'  The 
right  of  the  father  to  recover  burial  expenses  is  not  affected 
because  his  wife  was  improperly  joined  in  the  action.^'  Where 
burial  expenses  are  a  charge  against  the  estate  of  the  decedent 
they  may  be  recovered  only  by  such  relatives  as  have  the  duty 
of  interment  cast  upon  them.^^  It  has  been  held  proper  in  an 
action  to  recover  for  the  death  of  a  girl  aged  eight  years  to  show 
that  her  step-father  was  a  school  teacher  and  the  compensation 
paid  women  teachers  in  the  vicinity  where  deceased  resided; 


tending  school,  but  working  after 
school,  going  on  errands  and  sell- 
ing Sunday  papers.  He  earned  a 
small  amount  of  money  in  this  way 
and  turned  it  over  to  his  mother. 
A  verdict  of  $5,000  was  held  not 
excessive.  Meehan  v.  Adirondack 
Elee.  Power  Corp.,  88  Misc.  (N.  Y.) 
235. 

36  Cumberland  Tel.  &  T.  Co.  v. 
Anderson,  89  Miss.  732. 

Under  this  statute  one  suit  may 
be  brought  by  one  of  those  inter- 
ested in  the  name  of  all,  and  one 
suit  shall  determine  the  recovery 
of  all  if  decided  on  its  merits.  A 
suit  being  instituted  by  a  father, 
the  damages  recovered  for  the  death 
of    an    18-year-old    son    were    $200, 


an  amount,  said  the  court,  which 
was  less  than  the  market  price 
of  a  good  mule.  The  court  in- 
ferred collusion  between  the  father 
and  an  insurance  company  on 
the  one  hand,  and  defendant  on 
the  other,  and  allowed  a  re- 
covery by  the  mother  and  sister 
separately,  on  the  ground  that  the 
action  had  not  been  decided  on  its 
merits.  Sutberry  v.  Meridian  Ferti- 
lizer Factory,  —  Miss.  — ,  64  So. 
723. 

37  Pierce  v.  Conners,  20  Colo.  178, 
46  Am.  St.  279. 

38  Missouri,  etc.  R.  Co.  v.  Evans, 
16  Tex.  Civ.  App,  68. 

39Herning    v.    Holt    L.    Co.,    153 
Wis.   101. 
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there  was  no  presumption  the  child  would  follow  the  employ- 
ment of  her  mother — that  of  housewife.*"  As  tendinsr  to  show 
what  vocation  a  young  son  might  have  followed  it  may  be  shown 
in  what  occupations  his  father  had  engaged." 

§  1273.  Same  subject.  The  principal  element  of  damage  to 
a  parent  as  the  result  of  the  death  of  a  child  is  the  loss  of  its 
services  during  minority,*^  considering  the  cost  of  support  and 
maintenance  during  the  helpless  part  of  its  life,*^  and  education, 
taking  into  consideration  the  uncertainties  of  health  and  sickness 
and  of  life  and  death,**  which  is  coincident  with  its  minority 
when  compensation  for  loss  of  services  is  demanded.**     Sub- 


*0  Eginorie  v.  Union  County,  112 
Iowa  558.  See  Brown  v.  St.  Louis 
&  S.  R.  Co.,  127  Mo.  App.  499. 

*l  Meggison  v.  Maine  &  Sons  Co., 
160  Iowa  541. 

42  Florida  East  Coast  E.  Co.  v. 
Hayes,  66  Fla.  589;  Toledo  R.  &  L. 
Co.  V.  Wettstein,  14  Ohio  C.  C. 
(N.  S.)  441,  affirmed  without  opin- 
ion, 79  Ohio  St.  439. 

«Lake  Erie  &  W.  R.  Co.  v. 
Chriss,  57  Ind.  App.  145 ;  Graham  v. 
Consolidated  T.  Co.,  62  N.  J.  L. 
90;  Terre  Haute,  etc.  T.  Co.  v.  Ma- 
berry,  52  Ind.  App.  114;  Hollen- 
back  V.  Stone  &  W.  E.  Co.,  46  Mont. 
559;  Chicago,  R.  I.  &  G.  Ry.  Co.  v. 
Loftis,  —  Tex.  Civ.  App.  — ,  168  S. 
W.  403;  Hedrick  v.  Ilwaco  R.  &  N. 
Co.,  4  Wash.  400;  Morgan  v.  South- 
ern Pac.  Co.,  95  Cal.  510,  20  Am. 
St.  143,  17  L.R.A.  71;  Southern  R. 
Co.  V.  Covenia,  100  Ga.  46,  3  Am. 
Neg.  Rep.  753,  62  Am.  St.  312,  40 
L.R.A.  253;  Hopkinson  v  Knapp,  92 
Iowa  328,  14  Am.  Neg.  Cas.  568; 
Leahy  v.  Davis,  121  Mo.  227,  233; 
Schaffer  v.  Baker  T.  Co.,  29  App. 
Div.  (N.  Y.)  459;  Ft.  Worth  &  D. 
City  R.  Co.  V.  Hyatt,  12  Tex.  Civ. 
App.  435,  10  Am.  Neg.  Cas.  299; 
Elwood  V.  Addison,  26  Ind.  App. 
28,  35;  Murphy  v.  Willow  Springs  B. 
Co.,  81  Neb.  219;    Smith  v.  Cissel, 


22  App.  Cas.  (D.  C.)  318;  McDonald 
V.  Champion  I.  &,  S.  Co.,  140  Mich. 
401;  Calcaterra  v.  lovaldi,  123  Mo. 
App.  347;  Coleman  v.  Himmel- 
berger-H.  L.  &  L.  Co.,  105  Mo.  App. 
254;  Barretto  v.  Moquin-O.-W.  C. 
Co.,  142  App.  Div.  (N.  Y.)  504; 
Scherer  v.  Schlaberg,  18  N.  D.  421, 
24  L.R.A.  (N.S.)  520,  citing  the 
text;  Tecker  v.  Seattle,  etc.  R.  Co., 
60  Wash.  570.  See  Byrd  v.  South- 
ern Exp.  Co.,  139  N.  C.  273. 

Where  there  is  no  evidence  of 
such  expense,  it  is  error  to  instruct 
the  jury  that  they  may  take  such 
fact  into  consideration  in  assessing 
damages  for  the  death  of  a  minor 
child.  Dalton  v.  St.  Louis  Smelting 
&  Refining  Co.,  188  Mo.  App.  529. 
But  compare  Chicago,  R.  I.  &  G. 
Ry.  Co.  v.  Loftis,  —  Tex.  Civ.  App. 
— ,  168  S.  W.  403,  holding  that 
proof  of  the  expense  of  maintenance 
must  be  made  in  order  to  maintain 
the  action. 

44Kost  V.  Ashland,  236   Pa.   164. 

45  Cleveland,  etc.  R.  Co.  v.  Miles, 
162  Ind.  646. 

A  late  Missouri  case  states  the 
rule  of  damages  in  such  case  to  be 
the  pecuniary  value  to  the  parent 
of  the  child's  services  during  his 
minority,  and  the  burial  and  other 
expenses  incurred  by  his  death,  less 
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ject  to  exceptions,  elsewhere  noted,  the  recovery  must  be  limited 
to  the  actual  pecuniary  injury  sustained.*^  In  Louisiana  the 
expense  of  recovering  the  body  of  a  child  is  an  element  of  dam- 
age, as  is  the  loss  of  services  and  filial  offices ;  the  amount  the 
deceased  might  have  recovered  at  the  moment  of  death  may  also 
be  recovered.*'^  In  that  state  the  parents  may  recover  as  actual 
damages  for  their  sorrow,  for  the  present  and  future  deprivation 
of  the  society  of  the  deceased  and  the  prospective  aid  and  com- 
fort which  they  might  rightfully  have  expected  from  him  had 
his  life  continued.*^  There  may  not  be  added  to  the  recovery 
for  mental  suffering  and  for  the  loss  of  society  and  filial  affection 
the  usufruct  to  any  estate  which  the  child  during  minority  might 
acquire  by  his  own  efforts  in  the  absence  of  need  by  the  parent.*^ 
The  right  to  recover  for  the  loss  of  a  minor  son's  services 
is  not  affected  by  a  probability  that,  had  he  lived,  the  parent 
might  have  given  him  his  time  or  allowed  him  to  spend  it  in 
idleness;  ^°  nor  is  the  measure  of  recovery  affected  because  the 


the  expense  to  his  parents  for  his 
support  and  maintenance  during 
minority.  Kelly  v.  City  of  Hig- 
ginsville,  185  Mo.  App.  55. 

46Kost  V.  Ashland,  236  Pa.  164 
Aaron  v.  Missouri  &  K.  Tel.  Co.,  89 
Kan.  186;  Speight  v.  Seaboard  A.  L, 
R.,  161  N.  C.  80 ;  Cases  cited  in  note 
1  this  section;  Esher  v.  Mineral  R. 
&  M.  Co.,  28  Pa.  Super.  Ct.  293; 
Pepper  v.  Southern  Pac.  Co.,  105 
Cal.  389,  11  Am.  Neg.  Cas.  200; 
Lange  v.  Schoettler,  115  Cal.  388; 
Wales  V.  Pacific  Elec.  M.  Co.,  130 
Cal.  521;  Pierce  v.  Conners,  20 
Colo.  178,  46  Am.  St.  279;  Die- 
bold  V.  Sharp,  19  Ind.  App.  474; 
Decker  v.  McSorley,  111  Wis.  91, 
13  Am.  Neg.  Rep.  631;  Fowler  v. 
Chicago,  etc.  R.  Co.,  234  111.  619; 
Illinois  Cent.  R.  Co.  v.  Johnson,  221 
111.  42;  Grayhek  v.  Stern,  154  111. 
App.  385;  Ohio  Valley  T.  Co.  v. 
Wernke,  42  Ind.  App.  326;  Cook  v. 
American,  etc.  G.  Co.,  70  N.  J.  L. 
65;  Renwick  v.  Gait,  etc.  St.  R.  Co., 


12  Ont.  L.  R.  35.  Contra,  Ander- 
son V.  Great  Northern  R.  Co.,  15 
Idaho  513.  See  Lomoe  v.  Superior 
W.,  L.  &  P.  Co.,  147  Wis.  5. 

Anticipated  pecuniary  injury  has 
been  made  a  basis  for  a  recovery 
under  a  statute  providing  for  the 
recovery  of  such  damages  as  the 
jury  may  deem  just.  It  was  said 
that  the  father  was  a  workingman, 
and  might  come  to  great  age  and 
want,  might  be  a  paralytic.  Thomas 
V.  Electrical  Co.,  54  W.  Va.  395. 
See  O'Hara  v.  Laclede  G.  L.  Co.,  131 
Mo.  App.  428. 

47  Le  Blanc  v.  Sweet,  107  La.  355. 

48  Roby  V.  Kansas  City  S.  R.  Co., 
130  La.  896;  Johnson  v.  Industrial 
L.  Co.,  131  La.  897. 

49  Bourg    V.    Brownell-D.    L.    Co., 

120  La.  1009,  124  Am.  St.  456; 
Cherry   v.   Louisiana   &   A.   R.    Co., 

121  La.  471,  17  L.R.A.(N.S.)   505. 

50  Luessen  v.  Oshkosh  E.  L.  &  P. 
Co.,  109  Wis.  94. 
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parent  had  received  a  sum  of  money  from  an  insurance  company 
or  the  relief  department  of  the  employer  of  the  deceased.^^  A 
father  who  has  deserted  his  family  and  has  not  communicated 
with  them  for  years  or  furnished  them  support  has  no  claim 
upon  them  for  their  earnings,  and  cannot  recover  for  the  death 
of  one  of  them.^^ 

In  several  states  the  damages  for  the  death  of  a  child  have 
been  limited  to  the  pecuniary  benefits  the  parent  had  a  legal 
right  to  claim  from  the  child's  services,  and  therefore  the  courts 
have  confined  the  estimate  to  the  period  of  minority.^^    An  adult 


51  Boulden  v.  Pennsylvania  K.  Co., 
11  Pa.  264;  North  Pennsylvania  R. 
Co.  V.  Kirk,  90  Pa.  15. 

52  Thompson  v.  Chicago,  etc.  R. 
Co.,  104  Fed.  845;  Swift  v.  John- 
son, 1  L.R.A.(]Sr.S.)  1161,  71  C.  C. 
A.  619,  138  Fed.  867;  Chaloux  v.  In- 
ternational P.  Co.,  75  N.  H.  281, 
139  Am.  St.  690. 

53  Wallace  v.  Grand  Trunk  VV.  R. 
Co.,  179  Mich.  277;  Lincoln  v.  De- 
troit &  M.  R.  Co.,  179  Mich.  189,  51 
L.R.A.{N.S.)  710;  Chicago,  R.  I.  & 
G.  Ry.  Co.  V.  Loftis,  —  Tex.  Civ. 
App.  — ,  168  S.  W.  403;  Deninger 
V.  American  Locomotive  Co.,  107  C. 
C.  A.  126,  185  Fed.  22  (Pa.)  ;  State 
V.  Miller,  180  Fed.  796  (Md.)  ; 
Golden  v.  Spokane  &  I.  E.  R.  Co.,  20 
Idaho  526;  Barnes  v.  Columbia  L. 
Co.,  107  Mo.  App.  608;  Esher  v. 
Mineral  R.  &  M.  Co.,  28  Pa,  Super. 
Ct.  393;  State  v.  Baltimore,  etc.  R. 
Co.,  24  Md.  84,  107,  87  Am.  Dec. 
600;  Agricultural,  etc.  Ass'n  v. 
State,  71  Md.  86,  17  Am.  St.  507; 
Hurst  V.  Detroit  City  R.  Co.,  84 
Mich.  539;  Cooper  v.  Lake  Shore, 
etc.  R.  Co.,  66  Mich.  261,  12  Am. 
Neg.  Cas.  130,  11  Am.  St.  482; 
Pennsylvania  Co.  v.  Lilly,  73  Ind. 
252;  Chicago  v.  Scholten,  75  111. 
468;  Rockford,  etc.  R.  Co.  v.  De- 
lanoy,  82  id.  198,  25  Am.  Rep.  308; 
Caldwell  v.  Brown,  53   Pa.   453,   12 


Am.  Neg.  Cas.  533,  17  Am.  Neg. 
Cas.  236;  Mobile  &  0.  R.  Co.  v. 
Watty,  69  Miss.  145,  12  Am.  Neg. 
Cas.  186;  Leahy  v.  Davis,  121  Mo. 
227;  Schnable  v.  Providence  Public 
Market,  24  R.  I.  477. 

The  ground  upon  which  the  re- 
covery is  so  limited  is  indicated 
by  the  opinion  in  Cooper  v.  R.  Co., 
supra:  Here  was  a  broad  field  of 
chance  and  probabilities  laid  open 
before  the  jury  through  which  they 
could  roam  without  limit.  Tliey 
were  permitted  to  speculate  upon 
the  future,  and  consider  the  proba- 
bilities or  the  possibilities  of  its  un- 
kno^^^l  and  unknowable  contin- 
gencies; to  consider  and  guess  at 
Avhat  might  occur  had  the  daughter 
not  been  killed,  and  had  lived  to  an 
age  measured  by  the  probable  dura- 
tion of  the  life  of  a  person  11  years 
of  age.  They  were  given  the  data 
of  a  healthy  girl  of  11  years  of  age, 
born  of  poor  parents,  living  with 
and  being  cared  for  by  her  grand- 
mother; and  from  this  they  were  re- 
quired to  solve  the  mighty  problem 
of  a  life  whose  future  was  unknown, 
and  from  its  unfathomable  depths 
to  figure  out  the  chances  of  pe- 
cuniary benefits  the  parents  of  that 
child  would  have  received  had  she 
lived  past  the  age  of  majority. 

On  the  other  hand,  in  Birkett  v. 
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child  is  imder  no  legal  obligation  to  support  his  parents,  and 
it  is  not  be  to  presumed  they  would  have  survived  him,  and  he 
would  have  remained  unmarried.  Hence,  they  are  not  entitled 
to  recover  a  sum  equal  to  that  he  might  have  earned  had  his 
life  not  been  cut  short. ^*  A  distinction  has  been  made  between 
the  probability  that  a  minor  might  become  of  pecuniary  benefit 
to  his  parents  after  attaining  his  majority  and  the  case  of  an 
adult  where  the  family  relation  continued  to  exist  between  the 
latter  and  his  parents  and  they  had  a  reasonable  expectation  of 
pecuniary  advantage  from  him  or  were  being  benefited  by  him ; 
in  such  cases  there  is  a  lessening  of  the  elements  of  uncertainty.^^ 
On  the  other  hand,  if  the  adult  does  not  sustain  the  relation  of  a 
member  of  the  family  to  his  parents,  but  has  a  home  of  his  own, 
the  uncertainties  as  to  the  probability  of  financial  aid  to  them 
is  broadened.^®  Where  the  deceased  was  married  and  con- 
tributed her  personal  earnings  to  the  support  of  her  mother  and 
the  latter's  young  children  these  considerations  were  material 


Knickerbocker  Ice.  Co.,  110  N.  Y. 
504,  12  Am.  Neg.  Cas.  306, 
it  was  said:  The  jury  were  not 
bound,  in  estimating  the  com- 
pensation to  be  made  for  the 
death  of  the  child,  to  confine  their 
considerations  to  her  minority.  It 
is  true  that  the  plaintiff,  as  father, 
could  command  her  services  only 
during  minority.  But  in  certain 
circumstances  she  might  after  her 
majority  owe  him  the  daty  of  sup- 
port, which  could,  by  legal  proceed- 
ings, be  enforced;  and  after  that 
event  she  might,  in  many  ways,  be 
of  great  pecuniary  benefit  to  him. 
In  estiroating  the  pecuniary  value 
of  this  child  to  her  next  of  kin  the 
jury  could  take  into  consideration 
all  the  probable,  or  even  possible, 
benefits  which  might  result  to  them 
from  her  life,  modified,  as  in  their 
estimation  they  should  be,  by  all 
the  chances  of  failure  and  misfor- 
tune. There  is  no  rule  but  their 
own  good  sense  for  their  guidance, 


and  they  were  not  in  this  case 
bound  to  assume  that  no  pecuniary 
benefits  would  come  to  the  next  of 
kin  from  this  child  after  her  ma- 
jority.    See  §  1275. 

There  is  no  presumption,  from 
the  mere  relation  of  the  parties  that 
a  parent  is  a  pecuniary  loser  by  the 
death  of  a  child,  except  as  to  the 
period  of  minority.  Andrzejewski 
V.  Northwestern  Fuel  Co.,  15S  Wis. 
170. 

54  Louisville,  etc.  R.  Co.  v. 
Wright,  134  Ind.  509. 

65  Deninger  v.  American  L.  Co., 
supra;  Hillebrand  v.  Standard  B. 
Co.,  139  Cal.  233;  Missouri  Pac.  R. 
Co.  V.  Lee,  70  Tex.  496, 

56  Evidence  that  an  adult  son 
may  have  personal  family  needs  in 
the  future  is  competent  on  the  ques- 
tion of  the  probable  financial  assist- 
ance he  would  have  rendered  his 
parents  had  he  lived.  Andrzejew- 
ski V.  Northwestern  Fuel  Co.,  158 
Wis.  170. 
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in  ascertaining  the  recovery :  that  she  might  bear  children ;  was 
under  no  legal  obligation  to  support  her  next  of  kin ;  that  her 
husband  might  require  her  services ;  that  her  infant  brother  and 
sister  would,  in  a  few  years,  be  able  to  support  their  mother. ^''^ 
It  has  been  observed  in  a  California  case,  the  deceased  having 
attained  his  majority,  that  it  is  doubtful  whether  the  jury  should 
consider  at  all  as  an  element  of  damage  the  parent's  loss  of  his 
comfort,  society  and  protection.  The  right  to  change  his 
residence  rendered  the  consideration  of  that  consequence  too 
remote."  The  counsel  and  advice  of  an  adult  child  to  his  par- 
ent may  be  regarded,*^  and,  in  addition,  that  such  a  son  who 
had  been  absent  from  his  father's  house  had  returned  thereto 
and  had  rendered  services  in  the  father's  business  without  being 
compensated  therefor.^"  If  the  damages  recovered  are  required 
to  be  distributed  as  if  the  deceased  had  died  intestate,  leaving 
personalty,  the  fact  that  some  of  the  plaintiffs  can  recover  only 
nominal  damages,  because  of  their  lack  of  pecuniary  interest  in 
the  life  of  the  deceased,  does  not  justify  an  increase  of  the  award 
above  the  actual  loss  in  order  that  the  parent  may  receive  such 
sum  as  the  jury  think  proper,^^  nor  does  the  fact  that  the  suit  is 
brought  on  behalf  of  collateral  kindred  who  have  not  received 
pecuniary  aid  and  from  the  deceased  affect  the  recovery  by  lineal 
kindred  who  have  been  so  aided ;  in  other  words,  the  apportion- 
ment of  the  damages  is  not  a  matter  of  concern  to  the  defend- 
ant.^^    The  restriction  of  the  recovery  to  the  pecuniary  benefit 

67  Commercial  Club  v.  Hilliker,  20  under  a  general  allegation  of  dam- 

Ind.  App.  239.  ages,  for  not  only  the  loss  of  serv- 

58  Pepper    v.    Southern    Pac.    Co.,  ice,    but    also    for    the    loss    of    the 

105  Cal.  389,  11  Am.  Neg.  Cas.  200.  comfort,   society   and   protection   of 

But  it  is  said  in  a  later  case  that  the  child.     Young  v.  Fresno  Flume 

the   pecuniary   loss   suffered   by   the  &  Irrigation  Co.,  24  Cal.  App.  286 

parents'  deprivation  of  the  comfort  (son  18  years  old). 

and  society  of  the  child  is  not  lim-  69  INliasouri  Pac.  R.  Co.  v.  Lee,  70 

ited  to  the  minority  of  the  child  or  Tex.  496. 

until  such  time  as  he  might  become  60  North    Pennsylvania   R.   Co.    v. 

married.     Quill    v.     Southern     Pac.  Kirk,  90  Pa.  15. 

Co.,  140  Cal.  268,  15  Am.  Xcg.  Kep.  61  Faulk enau  v.   Dowland,   70   111. 

692.  App.  20. 

It    is    settled    law    in    California  62  Smiley  v.  East  St.   Louis  &  S. 

that  a  parent  is  entitled  to  recover,  R.  Co.,  169  111.  App.  29. 
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the  parent  had  a  legal  right  to  demand  from  the  deceased,  though 
strictly  accurate  so  far  as  legal  right  is  concerned,^^  has  not 
generally  been  given  controlling  force  in  actions  for  the  recov- 
ery of  pecuniary  damages  sustained  by  the  next  of  kin  to  the 
deceased.  The  principle  which  usually  governs  is  that  the  jury 
should  calculate  the  damages  in  reference  to  a  reasonable 
expectation  of  benefits  as  of  right  or  otherwise  from  the  contin- 
uance of  the  life.®*  Legal  liability  alone  is  not  the  test  of  the 
injury  in  respect  of  which  damages  may  be  recovered :  but 
the  reasonable  expectation  of  pecuniary  advantage  by  the  rela- 
tive remaining  alive  may  be  taken  into  acocunt.®^     It  is  not 


63  Keenan  v.  Brooklyn  City  E.  Co., 
145  N.  Y.  348,  12  Am.  Neg.  Cas. 
328;  Southern  Kansas  Ry.  Co.  of 
Texas  v.  Barnes,  —  Tex.  Civ.  App. 
— ,  173  S.  W.  880. 

6*  Southern  Kansas  Ry.  Co.  of 
Texas  v.  Barnes,  —  Tex.  Civ.  App. 
— ,  173  S.  W.  880;  Andrzejewski  v. 
Northwestern  Fuel  Co.,  158  Wis. 
170;  Carlin  v.  Deahl,  172  111.  App. 
197 ;  Krueger  v.  Union  G.  &  E.  Co., 
163  III.  App.  486;  Hegberg  v.  St. 
Louis,  etc.  R.  Co.,  164  Mo.  App. 
514;  Freeman  v.  Morales  (Tex.  Civ. 
App.),  151  S.  W.  644;  Missouri,  etc. 
R.  Co.  V.  Henderson  (Tex.  Civ. 
App.),  148  S.  W.  822;  Hirschko- 
vitz  V.  Pennsylvania  R.  Co.,  138 
Fed.  438;  Hillebrand  v.  Standard 
B.  Co.,  139  Cal.  233;  Chicago  &  A. 
R.  Co.  V.  Louderback,  125  111.  App. 
323;  Consolidated  C.  Co.  v.  Stein, 
122  id.  310;  Oilman  v.  Dart  H.  Co., 
42  Mont.  96;  Polo  v.  Palisade  C. 
Co.,  75  N.  J.  L.  873;  Predmore  v. 
Consumers'  L.  &  P.  Co.,  99  App. 
Div.  (N.  Y.)  551;  Missouri,  etc.  R. 
Co.  V.  Snowden,  44  Tex.  Civ.  App. 
509;  Chicago  v.  Keefe,  114  111.  222; 
Sieber  v.  Great  Northern  R.  Co.,  76 
Minn.  269,  7  Am.  Neg.  Rep.  107. 

While  there  is  a  difference  be- 
tween a  gift  and  a  contribution  for 
support,  yet  where  the  child  is  un- 


der no  legal  obligation  to  support 
the  parent  both  are  gratuities,  and 
evidence  of  either  is  competent,  if 
accompanied  with  evidence  of  rea- 
sonable expectation  of  further  gra- 
tuities, as  tending  to  show  some- 
thing of  which  the  parent  is  de- 
prived by  the  death.  Southern 
Kansas  Ry.  Co.  of  Texas  v.  Barnes, 
—  Tex.  Civ.  App.  ,  173  S.  W.  880. 

65  St.  Louis,  B.  &  M.  Ry.  Co.  v. 
Jenkins,  —  Tex.  Civ.  App.  — ,  172 
S.  W.  984;  Whitmer  v.  El  Paso  & 
S.  W.  Co.,  (New  Mexico),  119  C.  C. 
A.  637,  201  Fed.  193;  Aaron  v. 
Missouri  &  K.  Tel.  Co.,  89  Kan. 
186;  Hollenback  v.  Stone  &  W.  E. 
Co.,  46  Mont.  559;  Rober  v.  North- 
ern Pac.  R.  Co.,  25  N.  D.  394;  Mc- 
Kay V.  New  England  D.  Co.,  92  Me. 
454;  North  Pennsylvania  R.  Co.  v. 
Kirk,  90  Pa.  15;  Pennsylvania  Co. 
V.  Scofield  (Pa.),  88  C.  C.  A.  602, 
161  Fed.  911;  Hopper  v.  Denver,  etc. 
R.  Co.,  84  C.  C.  A.  21,  155  Fed.  273; 
Baker  v.  Philadelphia  &  R.  R.  Co., 
149  Fed.  882;  Egan  v.  Southern  T. 
Co.,  189  Fed.  543;  United  States  E. 
L.  Co.  V.  Sullivan,  22  App.  Cas.  (D. 
C.)  115;  Peters  v.  Southern  Pac.  Co., 
160  Cal.  48;  Bond  v.  United  R.,  159 
Cal.  270;  Sneed  v.  Marysville  G.  & 
E.  Co.,  149  Cal.  704,  citing  the  text; 
Grayhek  v.  Stein,  154  111.  App.  385; 
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essential  to  the  recovery  of  substantial  damages  by  the  father  of 
an  adult  son  that  the  latter  had  accumulated  property  or  given 


Chicago,  etc.  R.  Co.  v.  Fowler,  138 
id.  352 ;  Chicago  City  R.  Co.  v.  Red- 
dick,  139  id.  160  (the  damages  must 
be  left  largely  to  the  discretion  of 
the  jury)  ;  United  States  B.  Co.  v. 
Stoltenberg,  113  id.  435;  Prender- 
gast  V.  Chicago  City  R.  Co.,  114  id. 
156;  Ferreira  v.  Honolulu  R.,  T.  & 
L.  Co.,  16  Hawaii  615;  Louisville  & 
N.  R.  Co.  V.  Gollihur,  40  Ind.  App 
480;  Fidelity  L.  &  I.  Co.  v.  Buz 
zard,  69  Kan.  330;  Youngquist  v 
Minneapolis  St.  R.  Co.,  102  Minn 
501;  McVeigh  v.  Minneapolis,  etc 
R.  Co.,  113  Minn.  450;  Smith  v 
Coon,  89  Neb.  776;  Crabtree  v.  Mis 
souri  Pac.  R.  Co.,  86  Neb.  33,  136 
Am.  St.  663;  Greenwood  v.  King, 
82  Neb.  17;  Draper  v.  Tucker,  69 
Neb.  434 ;  Leque  v.  Madison  G.  &  E. 
Co.,  133  Wis.  547 ;  Hayes  v.  Chicago, 
etc.  R.  Co.,  131  Wis.  399;  Cox  v. 
Kansas  City,  86  Kan.  298;  Dalton 
V.  Southeastern  R.  Co.,  4  C.  B.  (N. 
S.)  296;  Franklin  v.  Same,  3  H. 
&  N.  211 ;  Pym  v.  Great  Northern  R. 
Co.,  2  B.  &  S.  759;  Illinois  Cent.  R. 
Co.  V.  Crudup,  63  Miss.  291,  9  Am. 
Neg.  Cas.  491;  Hutchins  v.  St.  Paul, 
etc.  R.  Co.,  44  Minn.  5;  Shaber  v. 
Same,  28  Minn.  103;  Robel  v.  Chi- 
cago, etc.  R.  Co.,  35  Minn.,  84,  16 
Am.  Neg.  Cas.  280;  Scheffler  v.  Min- 
neapolis, etc.  R.  Co.,  32  Minn.  518; 
Hall  V.  Galveston,  etc.  R.  Co.,  39 
Fed.  18;  Gunderson  v.  Northwest- 
ern E.  Co.,  47  Minn.  161;  Paulmier 
V.  Erie  R.  Co.,  34  N.  J.  L.  151;  16 
Am.  Neg.  Cas.  643 ;  Johnson  v.  Chi- 
cago, etc.  R.  Co.,  64  Wis.  425;  Tu- 
teur  V.  Chicago,  etc.  R.  Co.,  77  Wis. 
505;  Schadewald  v.  Milwaukee,  etc. 
R.  Co.,  55  Wis.  569;  Lehigh  I.  Co. 
V.  Rupp,  100  Pa.  95;  North  Penn- 
sylvania R.  Co.  V.  Kirk,  90  id.  15; 
Pennsylvania  R.   Co.   v.   Adams,   55 


id.  499;  Birkett  v.  Knickerbocker  I. 
Co.,  110  N.  Y.  504,  12  Am.  Neg. 
Cas.  306;  Fordyce  v.  McCants,  51 
Ark.  509,  14  Am.  St.  69,  4  L.R.A. 
296;  St.  Joseph,  etc.  R.  Co.  v. 
Wheeler,  35  Kan.  185;  Walters  v. 
Chicago,  etc.  R.  Co.,  36  Iowa  458; 
Munro  v.  Pacific  Coast  D.  &  R.  Co., 
84  Cal.  515,  18  Am.  St.  248;  Penn- 
sylvania Co.  V.  Lilly,  73  Ind.  252 
Lockwood  V.  New  York,  etc.  R.  Co. 
98  N.  Y.  523;  Illinois  Cent.  R.  Co 
V.  Reardon,  157  III.  372,  14  Am 
Neg.  Cas.  349;  Baltimore  &  0.  S 
R.  Co.  V.  Then,  159  111.  535;  Chi 
cago,  etc.  R.  Co.  v.  Branyan,  10 
Ind.  App.  570,  14  Am.  Neg.  Cas. 
542;  Atchison,  etc.  R.  Co.  v.  Cross, 
58  Kan.  424,  3  Am.  Neg.  Rep.  26; 
Graham  v.  Consolidated  T.  Co.,  64 
N.  J.  L.  10;  Armour  v.  Czischki,  59 
111.  App.  17,  14  Am.  Neg.  Cas.  332; 
Boyden  v.  Fitchburg  R.  Co.,  70  Vt. 
125,  5  Am.  Neg.  Rep.  1;  Thomp- 
son V.  Johnston,  76  Wis.  576,  17 
Am.  Neg.  Cas.  911,  23  L.R.A.  524; 
Bright  V.  Barnett  &  R.  Co.,  88  Wis. 
299,  26  L.R.A.  524;  Texas  &  P.  R. 
Co.  V.  Wilder,  35  C.  C.  A.  105,  92 
Fed.  953,  quoting  the  text;  Hous- 
ton City  St.  R.  Co.  V.  Sciacca,  80 
Tex.  350;  Rombough  v.  Balch,  27 
Ont.  App.  32,  44;  West  Chicago  St. 
R.  Co.  V.  Dooley,  76  111.  App.  424; 
Decker  v.  McSorley,  111  Wis.  91,  13 
Am.  Neg.  Rep.  631;  Chicago,  etc.  R. 
Co.  v.  Beaver,  199  111.  34;  Draper 
V.  Tucker,  69  Neb.  434. 

The  scope  of  a  promise  made  by 
the  decedent  to  his  father  must  be 
given  effect.  Scofield  v.  Pennsyl- 
vania Co.,  149  Fed.  601. 

There  must  be  substantial  evi- 
dence of  a  reasonable  expectation  of 
pecuniary  benefit  to  the  parent.  Tlio 
conditions     surroimding     the    bene- 
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pecuniary  aid  to  the  former  after  attaining  his  majority,  other 
facts  being  proved  which  justify  the  conclusion  of  substantial 
loss.^®  There  is  not,  however,  entire  agreement  on  this  question. 
In  some  courts  the  award  must  be  predicated  upon  conditions 
existing  and  the  contributions  being  made  by  an  adult  son  at 
the  time  of  and  prior  to  his  death.^  This  element  of  damage 
must  be  limited  to  such  pecuniary  benefits  as  might  be  reason- 
ably expected  to  have  been  received  after  the  child  attained  his 
majority ;  ^^  it  is  error  to  extend  it  to  such  benefits  as  might  be 
conferred.^'  The  restrictive  view  has  been  sanctioned  in  the 
case  of  a  child  of  such  tender  years  as  to  be  unable  to  render 
service  or  afford  any  evidence  of  an  intention  to  render  pecun- 


ficiary  and  the  deceased  at  the  time 
of  the  death,  their  past  relations 
and  the  law  of  human  experience 
are  the  sole  criteria  of  the  expecta- 
tion and  of  its  reasonableness. 
Swift  V.  Johnson,  71  C.  C.  A.  619, 
138  Fed.  867,  1  L.RA.(N.S.)    1161. 

Sufficient  data  for  the  assessment 
of  damages  in  favor  of  the  nonde- 
pendent  parents  of  an  adult  son  is 
furnished  by  proof  of  the  relation- 
ship, a  willing  disposition  to  con- 
tribute, a  capability  to  do  so,  which 
was  likely  to  increase,  actual  con- 
tributions and  a  definite  plan  from 
which  further  contributions  were 
likely  to  result.  Pittsburg  Vitrified 
P.  &  B.  Co.  V,  Fisher,  79  Kan.  576. 

In  a  late  Texas  case  the  appellate 
court  approved  an  issue  submitted 
by  the  trial  court  to  the  jury  as 
follows:  "Say  what  sum  of  money, 
if  paid  now,  would  be  equal  to  the 
pecuniary  benefit,  if  any,  that  plain- 
tiff had  a  reasonable  expectation  of 
receiving  from  his  deceased  son,  had 
he  lived."  It  was  further  held  that 
this  involved  the  ascertainment  of 
.  the  total  sum  to  be  paid  by  the  son, 
which  when  discounted  at  the  legal 
rate  of  interest,  would  show  the 
present  worth  of  the  sum  found. 
St.  Louis,  B.  &  M.  By.  Co.  v.  Jen- 


kins, —  Tex.  Civ.  App.  — ,  172  S. 
W.  984. 

66  Sieber  v.  Great  Northern  R. 
Co.,  76  Minn.  269,  7  Am.  Keg.  Rep. 
107 ;  Huff  V.  Peoria  &  E.  R.  Co.,  127 
111.  App.  242.  Compare  Standard  L. 
&  P.  Co.  V.  Muncey,  33  Tex  Civ, 
App.  416. 

In  Illinois  it  is  not  materif^l  to 
the  right  of  a  parent  whether  or  not 
the  deceased  had  contributed  to  his 
support;  that  is  material  only  when 
the  recovery  is  sought  by  collateral 
kindred.  The  rule  that  actual  dam- 
ages are  presumed  in  favor  of  lineal 
kindred  extends  to  the  death  of  an 
adult  child.  Huff  v.  Peoria  &  E.  R. 
Co.,  127  111.  App.  242;  Smiley  v. 
East  St.  Louis  &  S.  R.  Co.,  109  id. 
29. 

67  Chicago,  etc.  R.  Co.  v.  Vester, 
47  Ind.  App.  141 ;  Standard  L.  &  P. 
Co.  V.  Muncey,  33  Tex.  Civ.  App. 
416 ;  Swanson  v.  Cakes,  93  Minn. 
404. 

68  Stockton  V.  Pennsylvania  R. 
Co.,  182  Fed.  282  (New  Jersey)  ; 
Griffin  v.  Fredonia  B.  Co.,  90  Kan. 
375. 

69  Ft.  Worth  &  D.  City  R.  Co.  v. 
Hyatt,  12  Tex.  Civ.  App.  435;  Lon- 
don &  W.  T.  Co.  V.  Grand  Trunk  R. 
Co.,  22  Ont.  App.  262. 
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iary  aid  after  its  majority  to  its  parents/"  though  it  has  heen 
disapproved  where  the  minor  is  of  such  age  as  to  be  capable  of 
indicating  an  intention  to  aid  his  parents  after  his  majorityJ^ 
In  most  of  the  cases  dealing  with  this  question  no  distinction 
is  made  on  account  of  the  age  of  the  minors,  the  courts  proceed- 
ing on  the  theory  that  the  laws  of  nature  will  secure  to  parents 
assistance  from  their  adult  children  in  case  the  need  therefor 
and  the  ability  to  meet  the  need  exist.'^  Unless  the  financial 
condition  of  the  parents  is  proven  there  should  be  no  allowance 
for  services  after  the  majority  of  the  infant.'*  The  damage 
resulting  to  parents  from  the  death  of  a  son  in  consequence  of 
the  nonfulfilment  of  a  contract  on  his  part  to  support  them  is  too 
remote  to  be  an  element  of  loss.'^  Where  the  only  evidence  of 
damage  to  the  father  consisted  of  the  loss  of  the  son's  aid  in 
carrying  out  a  contract  a  recovery  was  denied.'^ 

The  probable  life  of  the  beneficiary  is  to  be  regarded  in. 
awarding  damages  as  well  as  that  of  the  deceased  but  for  his 
untimely  death.'^  But  the  absence  of  direct  testimony  on  this 
point  may  be  supplied  by  other  evidence,  as  where  the  parent. 

70  Little  Rock,  etc.  R.  Co.  v.  Bark-  75  Sykes  v,  Nortlieastern  R.  Co., 
er,  33  Ark.  350,  34  Am,  Rep.  44,  11  44  L.  J.  (C.  P.)  191,  32  L.  T.  199,. 
Am.  Neg,  Cas.  147;   St.  Louis,  etc.       23  Week.  Rep.  483. 

R.  Co.  V.  Freeman,  36  Ark.  41,  11  76  Andrzejewski    v.    Northwestern 

Am.   Neg.  Cas.   147.  Fuel    Co.,    158   Wis.    170;    Swift   v. 

71  Railway  Co.  v.  Davis,  55  Ark.  Gaylord,  229  111.  330;  Fidelity  L. 
462,  13  Am.  Neg.  Cas.  229,  230.  &  i,  Co.  v.  Buzzard,  supra;  Vargas 

72Birlcett  V.  Knickerbocker  L  ^  American  R.  Co.,  1  Porto  Rico 
Co.,    110   N.   Y.   504,    12   Am.   Neg.       ^^^    292;    Duval  v.  Hunt,   24   Fla. 


85,  13  Am.  Neg.  Cas.  848;  Fordyce 
v.  McCants,  51  Ark.  509,  14  Am. 
St.    69,    4   L.R.A.    296;    Jackson    v. 


Cas.  306;  Illinois  Cent.  R.  Co 
V.  Warriner,  229  111.  91;  United 
B.  Co.  V.  Stoltenberg,  211  111.  531, 
17  Am.  Neg.  Rep.  193. 

73  Potter  v.  Chicago  &  N.  R.  Co.,  Consolidated  T.  Co.,  59  N.  J.  L.  25; 
21  Wis.  372,  376,  94  Am.  Dec.  548,  Carpenter  v.  Buffalo,  etc.  R.  Co.,  38 
7   Am.   Neg.   Cas.   157;    Fidelity  L.  ^un  120.     See  §  1268. 

&  I.  Co.  v.  Buzzard,  69  Kan.  330;  Under     a     statute     making     the 

Oilman  v.  Dart  H.  Co.,  42  Mont.  96.  amount  recovered  the  absolute  prop- 

74  Brink  v,  Wabash  R.  Co.,  160  erty  of  the  beneficiary  his  age  is 
Mo.  87,  53  L.R.A.  811;  Connecticut  not  material.  Trimmier  v.  Atlanta 
Mut.  L.  Ins.  Co.  v.  New  York,  etc.  &  C.  R.  Co.,  81  S.  C.  203;  Turby- 
R.  Co.,  25  Conn.  262,  65  Am.  Dec.  liH  v.  Same,  86  S.  C.  279;  Alabama 
571.                                                •  S.  &  W.  Co.  V.  Griffin,  149  Ala.  423. 
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is  a  witness  aud  fully  examined  as  to  her  circumstances  in  life, 
including  the  fact  that  she  was  the  mother  of  four  children." 
Where  there  are  several  plaintiffs  the  expectancy  of  life  of  the 
older  of  them  controls,  and  if  proof  thereof  is  not  made  the  prob- 
able earnings  of  the  decedent  cannot  be  recovered.'^  The  death 
of  the  plaintiff  intermediate  the  death  of  the  decedent  and  the 
trial  limits  the  damages  to  such  as  were  sustained  during  the 
interim  between  their  respective  deaths.'^ 

§  1274.  Same  subject.  Statutes  which  give  the  right  to 
recover  for  the  benefit  of  the  next  of  kin  permit  parents  to 
recover  for  the  death  of  adult  children  on  the  principle  just 
stated.  Why,  therefore,  when  a  minor  is  killed  should  the  esti- 
mate of  damages  stop  arbitarily  at  majority?  It  is  true  that 
in  the  former  case  there  may  be  evidence  to  support  the  expec- 
tation of  benefit,  and  none  in  the  latter  except  such  as  is 
afforded  by  the  fact  of  relationship  and  the  general  experience. 
Where  the  deceased  is  a  minor  and  leaves  a  parent  entitled  to 
his  services  the  law  presumes  there  has  been  a  pecuniary  loss 
for  which  compensation  under  the  statute  may  be  given.*"  In 
such  cases  the  loss  may  be  estimated  from  the  facts  proven, 
in  connection  with  the  knowledge  and  experience  possessed  by 

-n  Florida  E.  C.  R.  Co.  v.  Jack-  St.  312,  40  L.R.A.  253,  judicial  no- 
son,  65  Fla.  393;  Hegberg  v.  St.  tice  was  taken  of  the  fact  that  a 
Louis,  etc.  R.  Co.,  164  Mo.  App.  child  less  than  two  years  of  age 
514;  Moskovitz  v.  Lighte,  68  Hun  could  not  render  service  which  could 
102;  Groves  v.  McNeil,  226  Pa.  345.  be  valued  in  money. 

78  Mississippi  0.  Co.  v.  Smith,  95  jn  Atlanta  Con.  St.  R.  Co.  v.  Ar- 
Miss.  528.  nold,  100  Ga.  566,  3  Am.  Neg.  Rep. 

79  Pitkin  V.  New  York  Cent.,  etc.  753^  ^he  same  conclusion  was  ar- 
R.  Co.,  94  App.  Div.  (N.  Y.)  31,  16  ^.^.^^  ^^  ^^  ^^  ^  ^j^.j^  j^,^^  ^^^^^  ^j^^.^^ 
Am.  Neg.  Rep.  321.  ^^^ 

80  Savage  v.  Hayes,  142  111.  App  ^^  ^^^^^^^^  ^    g^^^^,^^^^^  ^^    ^^^ 

316;  Adams  Exp.  Co.  v.  Byers,  177  -„„   „      o-a    «    a        x-        1-.        4^n 

^    ,'     „       „       ^     ,  V,         T  106  Ga.  8/0,  6  Am.  Neg.  Rep.  459, 

Ind.    33.      See    Graham   v.    Consoh-  ,  j  ^^   ^  -^  ^      .,      • 

1  X  1  m  /-i  /^r.  -NT  T  T  nrw  it  was  ruled  that  it  was  for  the  jury 
dated  T.  Co.,  62  N.  J.  L.  90.  .,       ^  , 


Where    the    child    was    less    than 


to  find  whether  a  child  of  four  and 


three  years  old  the  court  refused  to  ^  half  years  could  render  valuable 

set    aside    a   verdict    for    six   cents.  service. 

Silberstein   v.    Wicke    Co.,   29    Abb.  In  The  Oceanic,  61  Fed.  338,  364, 

N.  C.  291.  the  court  allowed  $1,000  to  a  mother 

In  Southern  R.  Co.  v.  Covenia,  100  for   the   death    of    a   daughter   four 

Ga.  46,  3  Am.  Neg.  Rep.  753,  62  Am.  and  one-half  years  old. 
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all  persons  in  relation  to  matters  of  common  observation.*^  jSTo 
doubt  the  estimate  of  damages  may  be  aided  by  proof  of  the  per- 
sonal characteristics  of  the  deceased.  Evidence  of  his  mental 
and  physical  capacity  to  be  of  service  to  his  parent,  his  past 
earnings,  habits  of  industry  and  sobriety,  where  the  deceased 
is  old  enough  to  have  established  a  character,  are  all  facts  to 
be  considered  in  calculating  the  pecuniary   loss  sustained ;  *^ 


81  Trapp  V.  Kockford  Elec.  Co.,  186 
111.  App.  379;  Lake  Erie  &  W.  R. 
Co.  V.  Chriss,  57  Ind.  App.  145;  Dal- 
ton  V.  St.  Louis  Smelting  &  Refining 
Co.,  188  Mo.  App.  529;  Arnold  v. 
State,  163  App.  Div.  (N.  Y.)  253; 
Cosgrove  v.  Hay,  54  Pa.  Super.  Ot. 
175;  Illinois  Cent.  R.  Co.  v.  War- 
riner,  229  111.  91. 

82  Roberts  v.  Louisiana  R.  &  N. 
Co.,  132  La.  446;  Woodstock  I. 
Works  V.  Kline,  149  Ala.  391;  Ala- 
bama S.  &  W.  Co.  V.  Griffin,  149  Ala. 
423;  Central  F.  Co.  v.  Bennett,  144 
Ala.  184,  1  L.R.A.(N.S.)  1150,  113 
Am.  St.  32;  Fowler  v.  Chicago,  etc. 
R.  Co.,  234  111.  619;  Ross  v.  Same, 
149  111.  App.  286 ;  Ferreira  v.  Hono- 
lulu R.  T.  &  L.  Co.,  16  Hawaii  615; 
Jackson  K.  &  S.  Co.  v.  Hathaway,  7 
Ohio  C.  C.  (N.S.)  242;  Rockford, 
etc.  R.  Oo.  V.  Delancy,  82  111.  198, 
25  Am.  Rep.  308;  Stafford  v.  Ru- 
bens, 115  111.  196;  Birkett  v.  Knick- 
erbocker Ice  Co.,  41  Hun  404;  Rus- 
sell V.  Sunbury,  37  Ohio  St.  372,  41 
Am.  Rep.  523;  Houghkirk  v.  Dela- 
ware, etc.  C.  Co.,  92  N.  Y.  219,  44 
Am.  Rep.  370,  12  Am.  Neg.  Cas.  313 ; 
Etherington  v.  Prospect  Park,  etc. 
R.  Co.,  88  N.  Y.  641;  Robel  v.  Chi- 
cago, etc.  R.  Co.,  35  Minn.  84,  16 
Am.  Neg.  Cas.  280;  Vicksburg  v. 
McLain,  67  Miss.  4 ;  Johnson  v.  Chi- 
cago, etc.  R.  Co.,  64  Wis.  425 ;  Cook 
V.  Clay  St.  Hill  R.  Co.,  60  Oal.  604 ; 
Munroe  v.  Pacific  Coast  D.  &  R.  Co., 
84  id.  515,  18  Am.  St.  248;  Schade- 
wald  V.  Milwaukee,  etc.  R.   Co.,   55 


Wis.  569;  Paulmier  v.  Erie  R.  Co., 
34  N.  J.  L.  151,  16  Am.  Neg.  Cas. 
643;  Illinois  Cent.  R.  Co.  v.  Crudup, 
63  Miss.  291,  9  Am.  Neg.  Cas.  491; 
Van  Brunt  v.  Cincinnati,  etc.  R.  Co., 
78  Mich.  530,  16  Am.  Neg.'  Oas.  156; 
SchefHer  v.  Minneapolis,  etc.  R.  Co., 
32  Minn.  518;  Opsahl  v.  Judd,  30 
Minn.  126;  Shaber  v.  St.  Paul,  etc. 
R.  Co.,  28  Minn.  103;  Hall  v.  Gal- 
veston, etc.  R.  Co.,  39  Fed.  18; 
Hutchins  v.  St.  Paul,  etc.  R.  Co.,  44 
Minn.  5,  16  Am.  Neg.  Cas.  294;  Kan- 
sas Pac.  R.  Co.  V.  Lundin,  3  Colo. 
94;  Pineo  v.  New  York,  etc.  R.  Co., 
34  Hun  80;  Quinn  v.  Power,  29  id. 
183 ;  Bowles  v.  Rome,  etc.  R.  Co.,  46 
id.  324;  Johnson  v.  Missouri  Pac. 
R.  Co.,  18  Neb.  690;  Pierce  v.  Con- 
ners,  20  Colo.  178,  46  Am.  St.  279; 
Mollie  Gibson  Con.  M.  &  M.  Oo.  v. 
Sharp,  5  Colo.  App.  321,  13  Am. 
Neg.  Cas.  639;  Duval  v.  Hunt,  34 
Fla.  85,  13  Am.  Neg.  Cas.  848; 
Bradley  v.  Sattler,  156  111.  603,  14 
Am.  Neg.  Cas.  321;  Chicago,  etc.  R. 
Co.  V.  Huston,  196  111.  480;  Calla- 
way v.  Spurgeon,  63  111.  App.  571; 
West  Chicago  St.  R.  Co.  v.  Scanlan, 
68  id.  626;  New  York,  etc.  R.  Co.  v. 
Mushbrush,  11  Ind.  App.  192,  9  Am. 
Neg.  Cas.  314;  Andrews  v.  Chicago, 
etc.  R.  Oo.,  86  Iowa  677;  Atrops  v. 
Costello,  8  Wash.  149;  Luessen  v. 
Oshkosh  E.  L.  &  P.  Co.,  109  Wis.  94; 
Cincinnati  St.  R.  Co.  v.  Altomeier, 
60  Ohio  St.  10;  Kellogg  v.  Albany 
&  H.  R.  &  P.  Co.,  72  App.  Div.  (N. 
Y.)    321. 
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as  is  the  expense  of  the  education  and  maintenance  of  a  minor.'^ 
The  elements  of  pecuniary  loss  sustained  by  a  father  in  the 
death  of  a  minor  son  are  the  latter's  probable  earnings  during 
his  minority  ^*  over  and  above  his  support,  clothing  *^  and  edu- 
cation ;  the  probability  of  his  living,  and  becoming  of  sufficient 
ability  to  support  his  father  in  case  of  his  becoming  aged,  poor 
and  unable  to  support  himself,  at  least  where  liability  for  such 
support  is  imposed  by  statute  if  the  son  is  of  sufficient  ability  to 
furnish  it,  and  the  amount  he  would  have  brought  to  his  next 
of  kin  while  living,  and  their  prospect  of  inheriting  from  him 
after  his  death.^®  When  the  circumstances  of  the  case  afford  a 
safe  standard  by  which  the  compensation  in  damages  can  be 
measured,  such  standard  should  be  given  to  the  jury  by  stating 
the  reasonable  limits  within  which  these  calculations  should 
be  confined;  if  such  standard  is  disregarded  the  verdict  will 
either  be  reduced  or  set  aside.®'    Where  no  reliable  standard  can 


83  Atrops  V.  Costello,  supra. 

Li  the  deceased  was  within  the 
terms  of  a  compulsory  education 
statute  the  jury  should  be  instructed 
that  his  attendance  at  school  would 
have  been  required  in  accordance 
with  it.  Bracken  v.  Pennsylvania 
R.  Co.,  32  Pa.  Super.  Ct.  22. 

84  Carnego  v.  Crescent  Coal  Co., 
164  Iowa  552. 

Evidence  of  the  cost  of  support 
and  maintenance  of  the  deceased 
child  during  minority  is  competent 
on  the  question  of  damages  for  her 
death,  including  board,  clothing, 
schooling  and  medical  attention. 
Lake  Erie  &  W.  E.  Co.  v.  Ohriss,  57 
Ind.  App.  145. 

85  Welch  v.  Maine  Cent.  R.  Co.,  86 
Me.  552,  25  L.R.A.  658,  15  Am.  Xeg. 
Cas.  328. 

The  wages  received  by  a  son  who 
had  run  away  from  home  just  prior 
to  his  death  afford  a  basis  for  the 
recovery  of  damages  in  the  absence 
of  proof  of  what  he  might  have 
earned  there  or  of  his  aid   in  sup- 


porting his  parents.     Dean  v.   Ore- 
gon R.  &  N.  Co.,  44  Wash.  564. 

It  is  open  to  the  jury  to  infer  that 
a  boy  might  resume  the  vocation  for 
which  he  was  trained  and,  during 
minority,  earn  more  than  he  had 
received.  Knight  v.  Donnelly,  131 
Mo.  App.  152. 

86  Keenan  v.  Brooklyn  City  R.  Co., 
145  N,  Y.  348,  12  Am.  Neg.  Cas. 
328;  Johnson  v.  Long  Island  R.  Co., 
80  Hun  306,  affirmed  without  opin- 
ion, 144  N.  Y.  719. 

87  Scofield  V.  Pennsylvania  Co., 
149  Fed.  601;  Hirschkovitz  v.  Penn- 
sylvania R.  Co.,  138  Fed.  438;  Rei- 
ter-S.  Mfg.  Co.  v.  Hamlin,  144  Ala. 
392;  Illinois  Cent.  R.  Co.  v.  Johnson 
221  HI.  42;  Barnes  v.  Columbia  l! 
Co.,  107  Mo.  App.  608;  Greenwood 
v.  King,  82  Neb.  17 ;  Christensen  v. 
Floriston  P.  &  P.  Co.,  29  Nev.  552: 
Cook  V.  American,  etc.  G.  Co.,  70 
N.  J.  L.  65;  Coolidge  v.  New  York, 
99  App.  Div.  (N.  Y.)  175;  Hackett 
v.  Wisconsin  Cent.  R.  Co.,  141  Wis. 
464;  Jackson  v.  Consolidated  T.  Co., 
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be  laid  down  for  the  measurement  of  damages  mncli  must  be 
left  to  tlie  judgment  of  the  jury,  and  their  finding  will  not  be 
disturbed  unless  it  is  such  as  to  show  that  it  is  the  result  of 
mistake,  prejudice  or  passion.''  Where  the  jury  may  award 
such  damages  as  they  deem  fair  and  just  their  discretion  will 
not  be  interfered  with  so  long  as  the  verdict  is  within  the  limit 
fixed  by  the  statute.'^ 

§  1275.  Same  subject.     In  Ihl  v.  Forty-second  St.,  etc.  E. 
Co.,®°  Kapallo,  J.,  said:     "It  is  within  the  province  of  the  jury 


59  N.  J.  L.  25;  Seeley  v.  New  York 
Cent.  &  H.  R.  E.  Oo.,  8  App.  Div. 
(N.  Y.)  402;  Dinnihan  v.  Lake  On- 
tario Beach  I.  Co.,  8  App.  Div.  (N. 
Y.)  509;  Graham  v.  Consolidated  T. 
Co.,  64  N.  J.  L.  10;  Rowe  v.  New 
York,  etc.  Tel.  Co.,  66  N.  J.  L.  19, 
9  Am.  Neg.  Rep.  528 ;  Kellogg  v.  Al 
bany  &  H.  R.  &  P.  Co.,  72  App.  Div 
(N.  Y.)   321. 

88  Swan  V.  Boston  Store,  177  111 
App.  349;  Missouri,  etc.  R.  Co.  v 
Henderson  (Tex.  Civ.  App.),  148 
S.  W.  822;  Clark  v.  Tulare  Lake  D 
Co.,  14  Cal.  App.  414;  Illinois  Cent 
R.  Co.  V.  Warriner,  132  111.  App 
301 ;  Chicago  Great  Western  R.  Co 
V.  Root,  106  id.  164;  Indianapolis 
T.  &  T.  Co.  V.  Beckman,  40  Ind.  App 
100,  quoting  the  preceding  proposl 
tions;  Ellis  v.  Republic  0.  Co.,  133 
Iowa  11;  Draper  v.  Tucker,  69  Neb. 
434 ;  Knife  &  S.  Co.  v.  Hathaway,  27 
Ohio  C.  C.  745,  affirmed  without 
opinion,  72  Ohio  623 ;  Abby  v.  Wood, 
43  Wash.  379;  Boucher  v.  Wiscon- 
sin Cent.  R.  Co.,  141  Wis.  160 ;  Mc- 
Cleary  v  Pittsburg  R.  Co.,  47  Pa. 
Super.  Ct.  306;  Parsons  v.  Missouri 
Pac.  R.  Co.,  94  Mo.  286,  6  Am.  Neg. 
Cas.  458;  Chicago  &  A.  R.  Co.  v. 
Shannon,  43  111.  338;  Ohio  &  M.  R. 
Oo.  V.  Wangelin,  152  111.  138 ;  Balti- 
more &  0.  S.  R.  Co.  v.  Then,  159 
111.  535;  Terre  Haute  &  I.  R.  Co.  v. 
Eggmann,  58  111,  App.  21 ;  Andrews 
v.  Chicago,  etc.  R.  Co.,  86  Iowa  677, 
Suth.  Dam.  Vol.  V.— 7. 


686;  St.  Louis,  etc.  R.  Co.  v.  French, 
56  Kan.  584,  15  Am.  Neg.  Cas.  127 ; 
Atchison,  etc.  R.  Co.  v.  Cross,  58 
Kan.  42,  3  Am.  Neg.  Rep.  26;  Sieb- 
er  V.  Great  Northern  R.  Co.  70  Minn. 
269,  274,  7  Am.  Neg.  Rep.  107; 
Leahy  v.  Davis,  121  Mo.  227;  Post 
V.  Olmsted,  47  Neb.  893;  Reger  v. 
Rochester  R.  Co.,  2  App.  Div.  (N. 
Y.)  5;  Werner  v.  Brooklyn  E.  R, 
Co.,  11  App.  Div.  (N.Y.)  86;  Pur- 
cell  V.  Lauer,  14  App.  Div.  (N.  Y.) 
33,  2  Am.  Neg.  Rep.  57;  Manufac- 
turing Co.  V.  Morris,  105  Tenn.  654 ; 
Houston  City  St.  R.  Co.  v.  Sciacca, 
80  Tex.  350;  Cicero  &  P.  St.  R.  Co. 
V.  Boyd,  95  111.  App.  510;  Chicago 
&  E.  R.  Co.  V.  Branyan,  10  Ind.  App. 
570,  586,  14  Am.  Neg.  Cas.  542, 
citing  the  text;  Kane  v.  Mitchell  T. 
Co.,  90  Hun  65,  affirmed  without 
opinion,  153  N.  Y.  680. 

The  damage  resulting  from  the 
death  of  a  child  aged  three  months 
and  dangerously  ill  from  uraemic 
poisoning  are  so  problematical  that 
no  recovery  can  be  allowed.  Scherer 
V.  Schlaberg,  18  N.  D.  421,  21  Am. 
Neg.  Rep.  338,  24  L.R.A.(N.S.)  520. 

89  Chesapeake  &  O.  R.  Co.  v.  Haw- 
kins, (W.  Va.)  98  C.  C.  A.  443,  174 
Fed.  597,  5  N.  C.  C.  A.  156,  26 
L.R.A.(N.S.)  309;  Wabash  R.  Co.  v. 
McDoniels,  —  Ind.  — ,  107  N.  E. 
291. 

90  47  N.  Y.  321,  7  Am.  Rep.  450. 
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who  had  before  them  the  parents,  their  position  in  life,  the 
occupation  of  the  father  and  the  age  and  sex  of  the  child,  to 
form  an  estimate  of  the  damages  with  reference  to  the  pecun- 
iary injury,  present  and  prospective,  resulting  to  the  next 
of  kin.  Except  in  very  rare  instances  it  would  be  impracti- 
cable to  furnish  direct  evidence  of  any  specific  loss  occasioned 
by  the  death  of  a  child  of  such  tender  years  [three  years  and 
two  months]  ;  and  to  hold  without  such  proof  the  plaintiff 
cannot  recover  would  in  effect  render  the  statute  nugatory  in 
most  cases  of  this  description.  It  cannot  be  said  as  matter  of 
law  that  there  is  no  pecuniary  damage  in  such  a  case,  or  that 
the  expense  of  maintaining  and  educating  the  child  would 
necessarily  exclude  any  pecuniary  advantage  which  the  parent 
could  have  derived  from  his  services  had  he  lived.  These  cal- 
culations are  for  the  jury,  and  any  evidence  on  the  subject 
beyond  the  age  and  sex  of  the  child,  the  circumstances  and 
condition  in  life  of  the  parents,^^  or  other  facts  existing  at  the 
time  of  the  death  or  trial,  would  necessarily  be  speculative 
and  hypothetical  and  would  not  aid  the  jury  in  arriving  at 
a  conclusion.  It  has  been  held  by  this  court  in  several  simi- 
lar cases  that  the  statute  does  not  limit  the  recovery  to  the 
actual  pecuniary  loss  proved  on  the  trial."  ®^  Damages  should 
be  no  more  and  no  less  than  the  next  of  kin  have  suffered.  Where 
there  is  no  dependent  connection  between  the  deceased  and  them 
their  poverty  and  his  wealth  should  not  be  considered.  But 
where  as  head  of  the  family  he  is  the  family  support  the  jury 

91  Ewen  V.  Chicago,  etc.  R.  Co.,  38  92  Citing    Oldfield    v.    New    York, 

Wis.  625,  12  Am.  Neg.  Cas.  658.  etc.  R.   Co.,   14  N.  Y.   310,   319,   12 

Substantially  the  same  argument       ^m.  Neg.  Cas.  326 ;  O'JMara  v.  Hud- 
has  been  made  where  the  action  was 
for  the  death  of  an  adult  son.  Pred- 
more  v.  Consumers'  L.  &  P.  Co.,  99 
App.  Div.    (N.  Y.)    551.  effect   see   Grogan    v.    Broadway    F. 

It  is  a  matter  of  common  observa-  Co.,  87  Mo.  321;  Nagel  v.  Missouri 
tion  that  the  children  of  parents  in  p^c.  R.  Co.,  75  id.  653,  42  Am.  Rep. 
humble  circumstances  usually  give  ^^g.  ^^^^  ^_  Brockschmidt,  54  Mo. 
more  pecuniary  aid  to  their  parents 


son   River  R.   Co.,  38  N.  Y.  445,  450, 
12  Am.  Neg.  Cas.  312.     To  the  same 


289;    Atkeson    v.    Jackson   Est.,    72 
Wash.    233 
Store,  177  111.  App.  349.  Wash.  149. 


than   children   of   parents   in  better 

circumstances.       Swan     v.     Boston       Wash.    233;    Atrops   v.    Costello,    8 
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are  entitled  to  the  fullest  insight  into  the  family  circumstances, 
and  in  the  absence  of  special  instructions  are  at  liberty  to  use 
their  best  judgment  in  arriving  at  results.^^  The  health  of  the 
father  of  the  deceased  and  the  number  and  ages  of  his  surviv- 
ing children  and  the  extent  to  which  deceased  aided  in  the 
support  of  the  family  are  relevant  matters.^*  In  estimating  a 
parent's  damages  the  condition  of  the  family  at  the  time  of  the 
accident  may  be  considered,  as  may  the  pecuniary  value  of 
all  acts  of  kindness  and  attention  which  it  might  reasonably  be 
anticipated  the  deceased  would  have  performed  until  he  reached 
his  majority.^*  A  parent's  recovery  is  not  limited  to  a  nominal 
sum  because  his  circumstances  are  such  that  his  need  of  assist- 
ance from  the  deceased  is  improbable,  nor  because  his  intention 
as  to  the  education  of  the  deceased  was  such  as  to  make  it  prob- 
able that  the  expenditure  on  his  account  would  have  exceeded 
any  pecuniary  returns  that  might  reasonably  have  been  expected 
during  minority.  The  probability  of  a  change  in  the  circum- 
stances of  the  parent  may  be  taken  into  consideration.^^  Pay- 
ments made  by  the  defendant  to  the  parents  of  the  deceased  on 
account  of  the  death  will  be  deducted;  it  is  otherwise  as  to 
insurance  money  received  by  them  from  the  defendant's  relief 
department.^'i 

93  Staal  V.  Grand  Rapids,  etc.  R.  the   deceased   and   in   the   age,   cir- 

Co.,     57     Mich.     239;     Serensen     v.  cumstances    and    condition    of    the 

Northern    Pacific    R.    Co.,    45    Fed.  next  of  kin.     The  proof  may  be  un- 

407;   Gill  v.  Rochester,  etc.  R.  Co.,  satisfactory  and  the  damages  may 

37  Hun  107;  Phelps  v.  Winona,  etc.  ]^q   qujtg   uncertain   and   contingent, 

R.  Co.,  37  Minn.  485,  5  Am.  St.  867;  yg^   tijg   jurors   in    eacli    case   must 

Shaber  v.  St.  Paul,  etc.  R.  Co.,  28  ^^j.^    ^^^    elements    thus    furnished 

Minn.  103;  Opsahl  v.  Judd,  30  and  make  the  best  estimate  of  dam- 
.Alinn.  126. 

In  Lockwood  v.  New  York,  etc.  R. 
Co.,  98  N.  Y.  526,  Earl,  J.,  said: 
"In  but  few  cases  arising  under  this 
act    is    the    plaintiff    able    to    show 

direct    specific    pecuniary    loss    suf-  "9  Ind.  49,  and  local  cases  cited; 

fered  by  the  next  of  kin  from  the  ^ox  v.  Barekman,  178  Ind.  572. 

death,    and   generally    the   basis    of  96  Atkeson    v.    Jackson    Est.,    72 

the    allowance    of    damages    has    to  Wash.  233. 

be  found  in  proof  of  the  character,  ^"^  Fitzgerald  v.  Union   S.  Co.,  91 

qualities,  capacity  and  condition  of  Neb.  493. 


ages  they  can." 

94  Fitzgerald  v.  Union   S.  Co.,  91 
Neb.  493. 

95  Ohio  Vallev  T.  Co.  v.  Wernke. 
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§  1276.  Damages   recoverable   by    collateral   kindred.      The 

general  principle  which  underlies  all  recoveries  under  the  stat- 
utes applies  with  force  and  is  especially  emphasized  in  actions 
by  collateral  kindred,  that  the  recovery  extends  to  the  value 
of  the  reasonable  expectation  of  what  they  might  have  received 
from  the  deceased  had  he  lived.^*  In  Chicago  &  A.  R.  Co.  v. 
Shannon  ^^  the  court  said :  "If  the  next  of  kin  are  collateral 
kindred  of  the  deceased  and  have  not  been  receiving  from  him 
pecuniary  assistance,  and  are  not  in  a  situation  to  require  it,  it 
is  immaterial  how  near  the  degree  of  relationship  may  be,  only 
nominal  damages  ^  can  be  given,  because  there  has  been  no 
pecuniary  injury.^  If,  on  the  other  hand,  the  next  of  kin  have 
been  dependent  on  the  deceased  for  support,  in  whole  or  in 
part,  it  is  immaterial  how  remote  the  relationship  may  be,  there 
has  been  pecuniary  loss,  for  which  compensation  under  the 
statute  must  be  given."  ^    This  reasoning  is  correct  if  no  benefit 


98Graffam  v.  Saco  Grange,  Pa- 
trons of  Husbandry,  No.  53,  112  Me. 
508,  L.R.A.  1915C  632;  Barnett  v. 
Atlantic  City  Elec.  Ck).,  —  N.  J.  L. 
— ,  93  Atl.  108;  Louisville  &  N.  R. 
Co.  V.  Summers,  60  C.  C,  A.  487, 
125  Fed.  719;  Devine  v.  Chicago 
City  R.  Co.,  153  111.  App.  382; 
Cleveland,  etc.  R.  Oo.  v.  Drumm,  32 
Ind.  App.  547;  Missouri,  etc.  R.  Co. 
V.  McLaughlin,  73  Kan.  248; 
Husted  V.  Missouri  Pac.  R.  Co.,  143 
Mo.  App.  623  (ruled  under  the 
Kansas  statute)  ;  De  Luna  v.  Union 
R.  Co.,  130  App.  Div.  (N.  Y.)  386; 
Steel  v.  Kurtz,  28  Ohio  St.  191; 
Davis  V.  Guarnieri,  45  id.  470,  481, 

4  Am,  St.  548;  Opsahl  v.  Judd,  30 
Minn.  126;  Shaber  v.  St.  Paul,  etc. 
R.  Co.,  28  Minn.  103;  Phelps  v. 
Winona,  etc.  R.  Co.,  37  Minn.  485, 

5  Am.  St.  867,  13  Am.  Neg.  Cas. 
848;  Duval  v.  Hunt,  34  Fla.  85, 
113;  Burk  V.  Areata  &  Mad  River 
R.  Co.,  125  Cal.  364,  73  Am.  St. 
52. 

The  proceeds  of  the  decedent's  la- 


bor, used  with  his  consent  for  the 
benefit  of  sisters  with  whom  he 
lived,  though  there  was  no  contract 
or  stipulation  on  either  side  for 
compensation,  are  a  basis  on  which 
to  award  damages  if  the  continu- 
ance of  the  benefit  *  might  be  ex- 
pected. Henry  v.  Prendergast,  51 
Ind.  App.  43. 
99  43  111.  346. 

1  Rhoads  v.  Chicago  &  A.  R.  Co., 
227  III.  328;  Chicago  B.  &  I.  Co.  v. 
La  Mantia,  112  111.  App.  43.  See 
§  1264. 

2  Romeo  v.  Western  C.  &  M.  Co., 
157  111.  App.  67;  In  re  California  X. 
&  I.  Co.,  110  Fed.  670. 

3  Rhoads  v.  Chicago  &  A.  R.  Co., 
130  111.  App.  145;  Holton  v.  Daly, 
106  111.  131,  138;  Chicago  v.  Schol- 
ten,  75  id.  469 ; .  Chicago,  etc.  R. 
Co.  V.  Swett,  45  id.  197,  204,  14  Am. 
Neg.  Cas.  358. 

If  collateral  kindred  were  accus- 
tomed to  receive  support  and  assist- 
ance to  a  considerable  extent  from 
the    deceased    a    pecuniary    loss    is 
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from  the  eventual  distribution  of  the  estate  of  the  deceased, 
had  he  lived,  is  to  be  taken  into  account.  Anv  such  benefit 
depends  on  three  contingencies :  that  he  would  have  increased 
his  estate,  that  he  would  not  have  made  a  will  to  disinherit 
the  widow  and  next  of  kin,  and  that  they  would  survive  him.* 
These  contingencies  are  so  important  as  to  preclude  the  recovery 
of  more  than  nominal  damages  where  the  principal  fact  in 
favor  of  the  plaintiff  is  his  heirship  to  the  decedent.^  If  the 
collateral  kindred  are  minors  the  estimate  of  their  damages 
must  not  extend  beyond  their  majority.^  ISTo  presumption  of 
pecuniary  loss  arises  in  favor  of  collateral  kindred.'  If  any 
of  the  beneficiaries  within  the  statute  who  are  named  in  the 
complaint  have  sustained  such  loss  their  recovery  is  not  limited 
to  a  nominal  sum.*  Where  relatives  have  rendered  sendees  to 
each  other  and  lived  together  as  members  of  one  family  there 
is  such  dependence  as  will  justify  a  recovery  for  the  death  of 
one  or  them  though  there  was  no  legal  obligation  to  render  the 
Bervices.^  The  plaintiff  in  an  action  under  the  Illinois  Dram- 
Shop  Act  may  show  her  financial  condition  and  that  of  the 


shown,  tlie  extent  of  which  is  large- 
ly left  to  the  discretion  of  the  jury. 
Terminal  R.  R.  Ass'n  v.  Condon,  128 
111.  App.  335. 

Where  the  decedent  for  several 
years  resided  with  a  widowed  sister, 
paying  her  for  his  board,  assisting 
her  in  buying  clothing,  giving  her 
money  and  aiding  her  in  other  ways, 
it  was  held  that  the  evidence  would 
support  a  verdict  for  more  than 
nominal  damages.  Whitney  v.  Chi- 
cago Rys.  Co.,  185  111.  App.  211. 

4  Railroad  Co.  v.  Barron,  5  Wall. 
96;  Howard  v.  Delaware  &  H.  C. 
Co.,  6  L.R.A.  75,  40  Fed.  195; 
Conklin  v.  Central  New  York  Tel. 
&  T.  Co.,  130  App.  Div.  (N.  Y.) 
308. 

6Burk  V.  R.  Co.,  125  Cal.  364, 
73  Am.  St.  52;  In  re  Cali- 
fornia N.  &  I.  Co.,  110  Fed. 
670;  Rhoads  v.  Chicago  &  A.  R. 
Co.,  130  111.  App.  145 ;  Buzo  v.  San 


Juan  L.  &  T.  Co.,  4  Porto  Rico  Fed. 
520.  See  Missouri,  etc.  R.  Co.  v. 
McLaughlin,  73  Kan.  248. 

6  Duval  V.  Hunt,  34  Fla.  85,  113. 

7  Cleveland,  etc.  R.  Co.  v.  Drumm, 
32  Ind.  App.  547;  McCoullough  v. 
Chicago,  etc.  R.  Co.,  160  Iowa  524, 
47  L.R.A.(N.S.)  23  (ruled  under  the 
Federal  Employers'  Liability  Act)  ; 
§  1264. 

8  Pittsburgh,  etc.  R.  Co.  v.  Reed, 
44  Ind.  App.   635. 

The  absence  of  pecuniary  loss  on 
the  part  of  some  of  the  collateral 
kindred  is  not  cause  for  denying  a 
recovery  to  other  beneficiaries,  who 
have  sustained  such  a  loss  though 
the  money  recovered  is  to  be  dis- 
tributed according  to  the  statute  of 
descent.  Hegberg  v.  St.  Louis,  etc. 
R.  Co.,  164  Mo.  App.  514. 

9  Smith  V.  Michigan  Cent.  R.  Co., 
35  Ind.  App.  188. 
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decedent.^"  In  Louisiana  the  recovery  may  be  for  mental  suffer- 
ing and  moral  loss  as  well  as  for  the  material  injury.^^  A 
promise  made  by  the  decedent  to  take  his  self-supporting  next 
of  kin  to  the  country  of  their  birth  at  his  expense  is  a  sufficient 
basis  on  which  to  award  them  damages. ^^  If  the  sum  recovered 
is  to  be  distributed  to  the  persons  and  in  the  proportion  pro- 
vided by  law  in  relation  to  the  distribution  of  personalty  only 
the  persons  entitled  to  share  in  such  distribution  are  to  be  con- 
sidered, regardless  of  whether  voluntary  assistance  has  been 
rendered  others  by  the  deceased.^^ 

§  1277.  Damages  to  the  deceased's  estate.  Under  statutes 
like  those  of  Oregon  and  some  other  states  which  authorize 
the  recovery  of  such  damages  as  result  from  the  death  to  the 
estate  of  the  decedent  the  damages  assessed  are  confined  to 
the  pecuniary  loss  to  the  estate.^*  If  the  decedent  be  a  minor 
no  loss  on  account  of  his  earnings  during  minority  can  be  taken 
into  account  for  they  would  not  belong  to  his  estate/^  and  so 
of  a  married  woman  unless  she  was  or  had  been  engaged  in  an 
independent  occupation. ^^     In  Kentucky  the  parents'  right  to 


lONagle  V.  Keller,  141  111.  App. 
444. 

11  Underwood  v.  Gulf  Ref.  Co., 
128  La.  968. 

12  The  O.  L.  Hallenbeck,  119  Fed. 
468. 

13  Richardson  v.  Detroit  &  M.  R. 
Co.,  176  Mich.  413. 

WNicoll  V.  Sweet,  163  Iowa  683: 
Louisville  &  X.  R.  Co.  v.  Stewart, 
131  Ky.  665. 

15  Carney  v.  Concord  St.  R.  Co., 
72  N.  H.  364,  16  Am.  Neg.  Rep. 
212;  De  Amado  v.  Friedman,  11 
Ariz.  56;  Putnam  v.  Southern  Pac. 
Co.,  21  Ore.  230,  12  Am.  Neg.  Cas. 
700;  Craft  v.  Northern  Pac.  R.  Co., 
25  Ore.  275;  Tutwiler  C.  C.  &  I. 
Co.  V.  Enslen,  129  Ala.  336;  Morris 
V.  Chicago,  etc.  R.  Co.,  26  Fed.  23. 
In  the  last  case  a  married  woman 
was  also  killed,  and  an  action  Avas 
brought  to  recover  damages  to  her 


estate  on  account  of  her  death.  The 
right  of  the  husband  to  her  earnings 
was  not  mentioned  as  affecting  the 
question  of  damages. 

16  Myers  v.  Chicago,  etc.  R.  Co., 
152  Iowa  330;  Noltc  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  165  Iowa  721. 

Where  the  decedent  up  to  the 
time  of  her  marriage  was  a  trained 
nurse,  there  was  no  presumption 
that  she  had  thereby  permanently 
abandoned  her  profession,  and  the 
jury  may  properly  consider  her  prob- 
able earnings  thereby  if  she  should 
in  the  future  engage  actively  in  such 
profession;  but  they  must  also  con- 
sider the  fact  that  her  family  duties 
will  naturally  interfere  somewhat 
with  her  earnings  in  her  profession 
if  she  engages  in  it  after  marriage. 
Nolte  V.  Chicago,  R.  I.  &  P.  R.  Co., 
165  Iowa  721. 
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the  services  of  a  minor  ceases  with  his  death.  His  life  expect- 
ancy is  his  own.  The  award  of  compensation  does  not  proceed 
upon  the  basis  of  the  value  of  his  labor,  but  for  the  loss  of  the 
power  to  earn  money  after  attaining  his  majority,  which  was 
the  decedent's  alone. ^'  Though  the  damages  recoverable  for  the 
loss  of  such  power  are  difficult  of  proof,  they  are  of  certain  and 
substantial"  value. ^^  Where  the  general  rule  prevails,  the  age, 
health,  habits  of  industry,  economy  and  sobriety,  the  mental  and 
physical  skill  of  the  deceased  and  his  character,  so  far  as  they 
affect  his  capacity  for  rendering  useful  service  to  others  or 
acquiring  property,  must  be  considered.^^  The  capacity  of  the 
deceased  to  earn  money  is  not  the  sole  consideration  upon  which 
the  assessment  of  compensation  is  to  be  made;  the  test  is  such 
sum  as  will  reasonably  remunerate  his  estate  for  the  destruction 
of  his  earning  power  in  view  of  all  the  facts.^°    The  age  of  the 


17  Louisville  &  N.  R.  Co.  v.  Engle- 
man,  146  Ky.  19. 

18  Louisville  &  N.  R.  Co.  v.  Kim- 
ble, 140  Ky.  759,  Bustaining  a  judg- 
ment for  $6,000  in  favor  of  the  ad- 
ministrator of  a  girl  aged  nine 
years. 

19  Clark  V.  Iowa  Cent.  R.  Co.,  162 
Iowa  630;  Hough  v.  Illinois  Cent. 
R.  Co.,  169  Iowa  224;  Carter  v. 
Sioux  City  S.  Co.,  160  Iowa  78  (em- 
phasizing age  and  earning  capac- 
ity) ;  Gray  v.  Chicago,  etc.  R.  Co., 
160  Iowa  1;  Jennings  v.  Alaska 
Treadwell  G.  M.  Co.,  95  C.  C.  A. 
388,  170  Fed.  146 ;  Phoenix  R.  Co.  v. 
Landis,  13  Ariz.  80;  De  Amado  v. 
Friedman,  supra-  Skonieczny  v. 
Churchman,  7  Pennew.  (Del.)  226; 
Jacksonville  E.  Co.  v.  Bowden,  54 
Fla.  461,  15  L.R.A.(N.S.)  451  (also 
means  and  business)  ;  Hammer  v. 
Janowitz,  131  Iowa  20,  20  Am.  Neg. 
Rep.  324;  Farrell  v.  Chicago,  etc. 
R.  Co.,  123  Iowa  690,  16  Am.  Neg. 
Rep.  318  (sustaining  a  judgment  for 
$3,000  for  the  death  of  a  girl  of 
eiglit  years)  ;  Cincinnati,  etc.  R.  Co. 
V.   T.ovell.   141   Ky.   249;    Holmes  v. 


Oregon,  etc.  R.  Co.,  6  Sawyer  293, 
5  Fed.  528 ;  Andrews  v.  Chicago,  etc. 
R.  Co.,  86  Iowa  677;  McGhee  v. 
Willis,  134  Ala.  281;  Louisville  & 
N.  R.  Co.  V.  Millett,  20  Ky.  L.  Rep. 
532;  Carlson  v.  Oregon  S.  L.,  etc. 
R.  Co.,  21  Ore.  450;  Ladd  v.  Foster, 
12  Sawyer  547,  31  Fed.  827;  Hol- 
land V.  Brown,  13  Sawyer,  284,  35 
Fed.  43;  Tutwiler  C,  etc.  Co.  v. 
Enslen,  supra. 

A  female  school  teacher  44  years 
of  age  is  likely  to  be  of  good  habits. 
Clark  V.  Iowa  Cent.  R.  Co.,  162  Iowa 
630. 

The  fact  tliat  decedent  could  not 
obtain  life  insurance  on  account  of 
his  health  is  competent  on  the  ques- 
tion of  his  expectancy  of  life  and 
ability  to  labor,  though  of  small  im- 
portance. NicoU  v.  Sweet,  163  Iowa 
683. 

Habits  of  economy  and  the  dis- 
position made  by  the  deceased  of  his 
earnings  are  material,  if  not  con- 
trolling, factors.  Central  R.  Co.  v. 
Alexander,  144  Ala.  257. 

20  Louisville  &  N.  R.  Co.  v.  Ken- 
ney's   Adm'r,   162    Ky.   403;    Louis- 
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deceased  will  not  prevent  a  recovery  for  loss  of  earning  capacity 
unless  there  is  affirmative  evidence  of  the  absence  of  it;  the 
jury  may  infer  its  existence  to  some  degTee.^  In  Connecticut 
the  damages  recoverable  are. based  on  the  injury  to  the  deceased, 
and  not  on  the  loss  to  his  wife  and  children.^^  The  principal 
element  of  damage  is  the  loss  of  earning  capacity  resulting  to 
the  deceased,  and  thus,  in  a  sense  to  his  estate.  On  this  question, 
evidence  as  to  his  age,  character  and  health  is  admissible, ^^ 
as  is  evidence  of  the  employment  he  had  been  engaged  in.  It 
may  be  assumed  that  his  earnings  after  attaining  majority 
would  have  been  much  more  than  the  cost  of  his  personal  sup- 
port. Judicial  notice  has  been  taken  of  the  expectation  of  life 
as  disclosed  by  mortality  tables.^* 


ville  &  N.  R.  Co.  v.  Stewart's  Adm'x, 

156  Ky.  550,  [modified  on  rehearing 
on  other  grounds,  157  Ky.  642] ;  Bet- 
tinger  v.  Loring,  168  Iowa  103; 
Hough  V.  Illinois  Cent.  R.  Co.,  169 
Iowa  224:  Illinois  Cent.  R.  Co.  v. 
Dallas,  150  Ky.  442 ;  Cincinnati,  etc. 
R.  Co.  V.  Lovell,  suiyra;  Louisville 
&  N.  R.  Co.  V.  Simrall,  127  Ky.  55 ; 
Louisville  &  N.  R.  Co.  v.  Eakin,  103 
Ky  465,  479;  Smith  v.  Middleton, 
23  Ky.  L.  Rep.  2010. 

In  a  late  Kentucky  case  it  was 
held  that  an  instruction  that  loss  of 
power  of  the  deceased  was  the  only 
fact  to  be  considered  in  assessing 
damages  in  an  action  brought  by  an 
administrator  for  the  death  of  the 
deceased,  though  differing  from  the 
usual  form  of  instruction  approved 
in  Kentucky,  which  followed  the 
rule  laid  down  in  the  text,  was  held 
not  sufficiently  erroneous  to  be 
prejudicial.  Louisville  &  N.  R.  Co. 
V.  Kenny's  Adm'r,  162  Ky.  403.  An 
instruction  following  the  rule  in 
the  text  was  approved  in  Chesa- 
peake &  0.  R.  Co.  V.  Dwyer's  Adm'x, 

157  Ky.  590. 

What  one  whose  life  is  prema- 
turely taken  might  have  saved  had 


he  lived  is  the  test  given  by  all  the 
books.  It  has  reference  primarily 
to  ability  or  power  and  not  to 
amount.  Hough  v.  Illinois  Cent.  R. 
Co.,  169  Iowa  224. 

21  Chesapeake  &  0.  R.  Co.  v.  Bank, 
153  Ky.  625. 

22McElligott  V.  Randolph,  61 
Conn.  157. 

23  Broughel  v.  Southern  New  Eng- 
land Tel.  Co.,  73  Conn.  614,  29  Am. 
St.  181;  Florida  Cent.  &  P.  R.  Co.  v. 
Sullivan,  57  C.  C.  A.  167,  120  Fed. 
799,  61  L.R.A.  410;  Callison  v.  Brake 

(Fla.),  63  C.  C.  A.  354,  129  Fed.  196. 

24  Nelson  v.  Branford  L.  &  W.  Co., 
75  Conn.  548,  13  Am.  Neg.  Rep.  490. 

In  the  case  of  a  young  man  it  is 
not  to  be  assumed  that  there  would 
not  be  an  increase  in  his  earning 
capacity,  or  that  he  would  not  make 
and  save  more  than  he  was  doing 
just  previous  to  his  death.  "In 
dealing  with  the  wrongdoer  the  law 
requires  him  to  give  the  injured  per- 
son or  his  estate  such  a  sum  as 
under  the  most  favorable  conditions 
will  compensate  him  or  his  estate  for 
the  loss  occasioned  by  his  wrongful 
act."  Cincinnati,  etc.  R.  Co.  v.  Lov- 
ell, 141  Ky.  249. 


§    1277]  DAMAGES    EESULTING    FKOM    DEATH.  4949 

The  only  element  of  damage  where  the  recovery  is  for  the 
benefit  of  the  estate  of  the  decedent  is  the  present  value  of  his 
earning  power.^^  There  has  been  some  divergence  of  decision 
concerning  the  taking  into  account  of  the  living  expenses  of  the 
deceased.  It  has  been  said  that  "a  court  could  not  well  enter 
into  such  an  inquiry.  It  would  at  least  involve  an  investigation 
of  the  condition  in  life  of  the  decedent,  and  it  seems  to  us 
embark  the  court  upon  a  sea  of  speculation  almost  without 
limit."  ^^  In  a  later  case  the  court  said  that,  if  the  question 
were  new,  it  would  hold  that  there  ought  to  be  an  instruction  to 
consider  the  necessary  and  economical  living  expenses  of  the 
deceased  had  he  not  been  killed ;  but  as  instructions  not  contain- 
ing such  language  had  been  approved  and  under  them  the  jury 
might  consider  such  expenses,  it  refused  to  reverse  the  judgment 
for  the  failure  to  specifically  instruct  to  that  effect. ^^  A  more 
recent  case  clearly  recognizes  that  the  net  gain  to  the  estate  is 
the  test,  and  that  in  detennining  what  that  might  be  the  extra- 
hazardous employment  of  the  deceased  is  a  factor.^  In  Ken- 
tucky it  is  not  competent  to  prove  that  the  decedent  had  a  wife 
and  children  depending  upon  him  for  support. '^^  But  in  New 
Hampshire  it  is  said:  The  amount  to  be  recovered  is  not 
lessened  by  the  fact  that  the  person  had  a  family  dependent 
upon  him  for  support.  It  is  true  that  such  a  man  might  have 
less  opportunity  to  save  than  one  who  had  no  family.  But  this 
statute  is  to  have  a  reasonable  construction.  It  does  not  mean 
that,  when  two  men  of  equal  earning  capacity  are  killed,  there 
is  to  be  no  substantial  recovery  for  the  benefit  of  the  ten  orphans 
left  by  the  one,  while  a  large  sum  is  distributed  to  the  cousins 

25  Louisville,  etc.  R.  Co.  V.  Case,  9  100  Ky.  221,  19  Ky.  L.  Rep.  65; 
Bush  728 ;  Louisville  &  N.  R.  Co.  v.  Louisville  &  N.  R.  Co.  v.  Kelly,  100 
Milett,  20  Ky.  L.  Rep.  532;  Hammer  Ky.  421,  19  Ky.  L.  Rep.  69;  Same  v. 
V.  Janowitz,  131  Iowa  20;  Helena  Eakin;  Cincinnati,  etc.  R.  Co.  v. 
G.  Oo.  V.  Rogers,  104  Ark.  59 ;  Louis-  Lovell,  supra. 

ville  &  N.  R.  Co.  v.  Setser,  149  Ky.  28  Stewart  v.  L.  &  X.  R.  Co.,  136 

162.  Ky.  717;  Linge  v.  Alaska  Trcadwell 

26  Louisville  &  N.  R.  Co.  v.  Mor-       Co.,  3  Alaska  9. 

ris,  14  Ky.  L.  Rep.  466 ;  Imbriani  v.  29  Louisville  &  X.  R.  Co.  v.  Eakin, 

Anderson,  76  N.  II.  491.  supra;   Same  v.   Shumaker,   21   Ky. 

27  Chesapeake  &  O.  R.  Co.  v.  Lang,      L.  Rep.  803. 
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of  the  other. ^°  And  in  Iowa  if  it  is  shown  that  deceased  had 
not  saved  anything  from  his  earnings  the  fact  may  be  explained 
by  showing  that  he  had  supported  a  dependent  family.^^  In 
some  states  the  jury  may  regard  the  fact  whether  the  deceased 
was  married  or  single,  as  well  as  the  number  of  decedent's 
children,^^  and  the  recovery  is  limited  to  the  present  worth  of 
his  life.  In  fixing  that  the  living  expenses  of  the  deceased  are 
to  be  regarded  and  also  future  impairment  of  his  earning 
ability.^^  The  rule  in  Oregon  is  to  much  the  same  effect,  with 
the  exception  that  the  damages,  because  they  are  required  to  be 
administered  as  other  personal  property  of  the  deceased,  are 
not  to  be  measured  by  a  sum  which,  if  put  at  interest,  would 
yield  a  sum  equivalent  to  the  annual  savings  of  the  deceased 
during  the  probable  length  of  his  life.  The  opinion  was  ex- 
pressed that  no  rule  can  be  laid  do\^Ti  by  which  the  damages  can 
be  ascertained  mth  even  approximate  mathematical  certainty ; 
the  amount  must  depend  upon  the  good  sense  and  judgment  of 
the  jury  with  regard  to  tlie  facts  of  each  case.^*  The  decreased 
purchasing  power  of  money  has  been  said  to  be  a  reason  for 
looking  upon  verdicts  for  large  sums  with  more  favor  than  f or- 
merly.^^  JTominal  damages  are  a  sufficient  compensation  only 
when  the  estate  has  no  distributees.  The  presumption  is  that 
an  infant  has  a  father  who  supports  his  child  and  receives  his 
earnings.^^     In  Missouri  there  can  be  no  recovery  at  all  by  an 

30  Imbriani  v.  Anderson,  76  N.  H.  offered  as  to  the  cost  of  board,  etc., 
491.  the  jury  would  not  have  been  bound 

31  Dupree  v.  Wabash  R.  Co.,  155  t^  follow  the  evidence,  but  might  use 
Iowa  5-14.  their    own    judgment    in   connection 

32  Nicoll  V.  Sweet,  163  Iowa  683.  ^^,^^^^^  j^.    Clark  v.  Iowa  Cent.  R.  Co.. 
The  evidence  is  competent  only   as  ^gg  Iowa  630. 

tending    to    show    an    incentive    to  g^  Carlson  v.  Oregon  S.  L.,  etc.  R. 

thrift  and  accumulation.     Nicoll  v.  ^^^  ^i  Ore.  450;  De  Amado  v.  Fried- 

Sweet,  supra.  man,  11  Ariz.  56;  Louisville  &  N.  R. 

33  Wheelan  v.  Chicago,  etc.  R.  Co 


Co.   V.   Kimble,    140   Ky.   759.      See 
Cincinnati,  etc.  R.  Co.  v.  Lovell,  141 


85  Iowa  167;  Lowe  v.  Same,  89  Iowa 

420;    Florida   Cent.   &  P.  R.   Co.  v. 

Kv    249 

Sullivan,  Callison  v.  Brake,  supra.  ^^j.         ■ 

The  cost  of  living  is  a  matter  of  ^5  Louisville  &  N.  R.  Co.  v.  Engle- 

such    common    observation    that    a  ^^^>  ^46  Ky.  19. 

jury    would    have    some    reasonable  36  Tutwiler  C,  etc.  Co.  v.  Enslen, 

idea  about  it,  so  that  if  evidence  is  129  Ala.  336. 
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administrator  for  the  death  of  his  intestate  where  there  is  no 
proof  of  any  known  persons  capable  of  receiving  the  amount 
to  be  recovered,  for  whose  benefit  the  action  may  be  prosecuted.^' 

§  1278.  Special  damages.  If  some  special  injury  results 
proximately  from  the  death  to  any  or  all  of  the  beneficiaries 
recovery  may  be  had  therefor.  Thus,  in  Pym  v.  Great  Xorthem 
R.  Co.,^'  a  change  in  the  mode  of  distributing  property  among 
the  members  of  a  family,  produced  by  the  death  complained  of, 
although  no  pecuniary  loss  to  the  family  in  the  aggTCgate  would 
result  and  none  would  have  arisen  from  the  injury  to  the 
decedent  had  he  lived,  yet  it  being  an  injury  resulting  from  the 
death,  it  was  an  injury  to  be  compensated.  So  in  a  Wisconsin 
case  where  a  widow's  pension  was  reduced  by  the  death  of  her 
child,'  in  an  action  under  the  statute  for  damages  resulting  to 
her  from  the  death  of  that  child  she  was  entitled  to  have  this 
loss  included  in  her  recovery.^®  But  in  a  ^ew  Jersey  case 
the  damages  resulting  from  the  dissolution  of  a  valuable  part- 
nership, by  the  death  complained  of,  was  not  within  the  sco})e  of 
the  statute,  which  was  held  to  give  damages  resulting  from  the 
severance  of  a  relation  of  kinship,  and  not  of  contract.*"  It  has 
also  been  ruled  that  funeral  expenses,  if  recoverable  at  all,  must 
be  claimed  in  the  pleadings  as  special  damages."  The  medical 
expenses  incurred  by  or  on  behalf  of  the  deceased  cannot  be 
recovered.'*^ 

§  1279.  Contracts  exempting  from  liability.  The  cases  bear- 
ing upon  the  validity  of  contracts  between  master  and  servant 
which  afl^ect  the  liability  of  the  former  to  the  family  of  the  latter 
for  damages  under  Lord  Campbell's  act  and  the  American  stat- 
utes modeled  upon  it  are  collected  elsewhere.*' 

37  Troll  V.  Laclede  Gas  Light  Co.,  Wis.  613,  12  Am.  Neg.  Cas.  658; 
182  Mo.  App.  600.  The  fact  of  the  Rowley  v.  London,  etc.  R.  Co.,  L.  R. 
existence   of   such   persons   must   be       8  Ex.  221. 

alleged   as   well   as    proved,    and    a  40  Deamarest  v.  Little,  47  N.  J.  L. 

petition  not  containing  such  allega-  28,  16  Am.  Neg.  Cas.  643,  668. 

tions  was  properly  held  bad  on  de-  41  Gay  v.  Winter,  34  Cal.  153. 

murrer.     Troll  v.  Laclede  Gas  Light  42  Pulling  v.  Great  Eastern  R.  Co., 

Co.,  supra.  9  Q.  B.  Div.  110;  Pittsburgh,  etc.  R. 

38  2  B.  &  S.  759,  4  id.  396.  Co.  v.   Brown,   178  Ind.   11. 

39  Ewen  V.  Chicago,  etc.  R.  Co.,  38  «  See  §  6. 
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§  1280.  Where  the  injury  is  done  in  another  state.  These 
statutes  have  no  extra-territorial  effect.  It  is,  however,  a  gen- 
eral principal  that  where,  either  by  common  law  or  statute,  a 
right  of  action  has  become  fixed  and  a  legal  liability  incurred, 
if  transitory,  it  may  be  enforced  in  the  courts  of  any  state  in 
which  jurisdiction  of  the  defendant  can  be  obtained,  provided 
it  is  not  against  the  public  policy  of  the  state  where  it  is  sought 
to  be  enforced.  In  such  cases  the  law  of  the  place  where  the 
right  was  acquired  or  the  liability  was  incurred  will  govern 
as  to  the  right  of  action,**  while  all  that  pertains  merely  to  the 


44  Missouri  Pac.  R.  Co.  v.  Larussi, 
88  C.  C.  A.  230,  161  Fed.  66;  Keep 
V.  National  T.  Co.,  154  Fed.  121 ;  St. 
Louis,  etc.  R.  Co.  v.  Hesterly,  98 
Ark.  240;  Harrill  v.  South  Carolina, 
etc.  R.  Co.,  132  N.  C.  655,  16  Am. 
Neg.  Rep.  155 ;  Whitlow  v.  Nash- 
ville, etc.  R.  Co.,  114  Tenn  344,  68 
L.R.A.  503;  Texas,  etc.  R.  Co.  v. 
Miller  (Tex.  Civ.  App),  128  S.  W. 
1165;  In  re  Lowham's  Est.,  30  Utah 
436;  Stone  v.  Union  Pac.  R.  Co.,  32 
Utah  185;  Norfolk  &  W.  R.  Co.  v. 
Denny,  106  Va.  383;  Suth.  on  Stat. 
Const.,  §  14;  Herrick  V.  Minneapolis, 
etc.  R.  Co.,  31  Minn.  11,  16  Am.  Neg. 
Cas.  292,  47  Am.  Rep.  771;  Dennick 
V.  Railroad  Co.,  103  U.  S.  11,  26 
L.  ed.  439;  Wooden  v.  Western,  etc. 
R.  Co.,  126  N.  Y.  10,  16  Am.  Neg. 
Cas.  806,  22  Am.  St.  803,  13  L.R.A. 
458 ;  Leonard  v.  Columbia  St.  N.  Co., 
84  N.  Y.  48,  38  Am.  Rep.  491,  9  Am. 
Neg.  Cas.  587 ;  Knight  v.  West  Jer- 
sey R.  Co.,  108  Pa.  250,  56  Am.  Rep. 
200;  Central  R.  Co.  v.  Swint,  73  Ga. 
651;  Morris  v.  Chicago,  etc.  R.  Co., 
65  Iowa  727,  54  Am.  Rep.  39;  Shedd 
V.  Moran,  10  111.  App.  618,  14  Am. 
Neg.  Cas.  334;  Hanna  v.  Grand 
,  Trunk  R.  Co.,  41  111.  App.  116 ;  Ram- 
sey V.  Glenn,  33  Kan.  271;  Boyce  v. 
Wabash  R.  Co.,  63  Iowa  70,  50  Am. 
Rep.  730;  Keenan  v.  Stimson,  32 
Minn.  377;  Bishop  v.  Globe  Co.,  135 


Mass.  132;  Taylor  v.  Pennsylvania 
Co.,  78  Ky.  348,  39  Am.  Rep.  244; 
Chicago  &  E.  I.  R.  Co.  v.  Rouse,  178 
111.  132,  5  Am.  Neg.  Rep.  549,  44 
L.R.A.  410;  Nicholas  v.  Burlington, 
etc.  R.  Co.,  78  Minn.  43;  Northern 
Pac.  R.  Co.  v.  Babcock,  154  U.  S. 
190,  38  L.  ed.  958;  Stewart  v.  Balti- 
more &  0.  R.  Co.,  168  U.  S.  445,  42 
L.  ed.  537;  Van  Doren  v.  Pennsyl- 
vania R.  Co.,  35  C.  C.  A.  282,  93 
Fed.  260.  See  Willis  v.  Missouri 
Pa.  R.  Co.,  61  Tex.  432,  48  Am.  Rep. 
301 ;  Vawter  v,  Missouri  Pac.  R.  Co., 
84  Mo.  679,  54  Am.  Rep.  105 ;  Martin 
V.  Kansas  City,  etc.  R.  Co.,  77  Miss. 
720 ;  Thorpe  v.  Union  Pac.  Coal  Co., 
24  Utah  475;  Usher  v.  West  Jersey 
R.  Co.,  126  Pa.  206,  4  L.R.A.  261, 
12  Am.  St.  863;  Boulden  v.  Penn- 
sylvania R.  Co.,  205  Pa.  264. 

The  statutes  of  one  slrate  giving  a 
right  of  action  for  wrongful  death 
may  be  enforced  in  the  federal 
courts  of  another  state  if  not  incon- 
sistent with  the  statutes  and  policy 
thereof.  Texas  &  P.  R.  Co.  v.  Cox, 
145  U.  S.  593,  36  L.  ed.  829. 

There  was  formerly  some  hesita- 
tion about  entertaining  such  actions 
because  of  the  view  that  they  were 
penal  in  their  nature;  later,  the 
view  was  held  that  the  statutes  giv- 
ing the  right  of  action  were  reme- 
dial, and  actions  based  upon  them 
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remedy  will  be  controlled  by  the  law  of  the  state  where 
the  action  is  brought.**  This  rule  applies  in  some  states  to  the 
amount  recoverable  if  a  limitation  is  fixed  by  the  law  of  the 
forum ;  *^  but  it  may  be  otherwise  if  the  action  is  brought  upon 
the  statute  of  the  state  in  which  the  death  occurred.*'  As  the 
remedy  given  by  these  statutes  is  one  for  a  loss  which  the  com- 
mon law  is  generally  regarded  as  defective  in  not  providing 
compensation  for,  it  would  seem  to  come  within  this  comity  to 
permit  a  recovery  for  such  a  cause  accruing  in  another  state 
under  the  laws  thereof,  though  in  the  state  where  the  action  is 
brought  no  such  correction  of  the  common  law  had  been  adopted, 
or  a  law  for  that  purpose  had  been  enacted  which  was  materially 
different  from  that  under  which  the  alleged  cause  of  action 
arose.**  But  in  a  majority  of  the  cases  decided  in  the  state 
courts  it  is  regarded  as  necessary,  where  the  action  is  brought 


were  maintainable  in  another  juris- 
diction if  there  was  in  force  therein 
a  substantially  similar  statute.  "The 
present  tendency  of  the  more  recent 
decisions  is  to  advance  still  further 
towards  liberality  and  to.  throw 
open  the  courts  to  litigants  whose 
cause  of  action  has  arisen  in  other 
states  and  under  the  laws  thereof, 
even  though  not  actionable  at  com- 
mon law  if  it  had  arisen  in  the 
forum,  provided  the  enforcement  of 
the  lex  delicti  would  not  seriously 
contravene  the  established  policy  of 
the  forum.  The  presumption  is  in 
favor  of  the  right  to  sue,  and  the 
burden  rests  upon  the  party  object- 
ing to  show  that  the  enforcement  of 
the  'proper  law'  would  be  inconsist- 
ent with  the  domestic  policy." 
Minor  on  Conf.  of  Laws,  §  200. 

*5Id.;  Burlington,  etc.  R.  Co.  v. 
Thompson,  31  Kan.  180,  47  Am.  Rep. 
497;  Mooney  v.  Union  Pac.  R.  Co., 
60  Iowa  346. 

«  Wooden  v.  R.  Co.,  126  N.  Y.  10; 
Northern  Pac.  R.  Co.  v.  Babcock, 
supra. 


47  Howey  v.  New  England  N.  Co., 
83  Conn.  278.  See  Christensen  v. 
Floriston  P.  &  P.  Co.,  29  Nev.  552. 

If  the  contributory  negligence  of 
the  deceased  will  mitigate  the  dam- 
ages in  the  state  in  which  his  death 
occurred  the  same  consequence  will 
follow  in  an  action  brought  in  an- 
other state.  Louisville  &,  N.  R.  Co. 
V.   ^Yhitlow,   105   Ky.   1. 

48  Dennick  v.  Railroad  Co.,  103 
U.  S.  11,  26  L.  ed.  439;  Herrick  v. 
Minneapolis,  etc.  R.  Co.,  31  Minn. 
11,  47  Am.  Rep.  771;  Burrell  v. 
Fleming,  47  C.  C.  A.  598,  109  Fed. 
489,  14  Am.  Neg.  Rep.  701;  St. 
Louis,  etc.  R.  Co.  v.  Haist,  71  Ark. 
258;  The  E.  B.  Ward,  Jr.,  16  Fed. 
255;  King  v.  Sarria,  69  N.  Y.  24, 
25  Am.  Rep.  128;  Wall  v.  Hoskins, 
5  Ired.  177;  Lowry  v.  Inman,  46  N. 
Y.  119;  Stewart  v.  Baltimore  &  0. 
R.  Co.,  168  U.  S.  445,  42  L.  ed.  537 ; 
Wooden  v.  R.  Co.,  126  N.  Y.  10, 
16  Am.  Neg.  Cas.  806,  13  L.R.A. 
458,  22  Am.  St.  Rep.  803;  Southern 
R.  Co.  V,  Decker,  5  Ga.  App.  21. 
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in  another  state  than  that  where  the  death  was  caused,  that 
the  laws  of  the  latter  be  shown  and  that  they  provide  a  remedy 
substantially  the  same  as  do  the  laws  of  the  state  where  the 
action  is  brought.*^  This  rule  governs  though  the  deceased 
was  a  resident  of  the  jurisdiction  of  the  forum  and  died  therein, 
if  the  injury  was  sustained  in  another  jurisdiction. ^°  The 
courts  of  Ohio  will  not  determine  a  case  brought  by  an  adminis- 
trator of  one  killed  in  another  state  unless  it  be  shown  that  such 
state  allows  the  enforcement  in  its  courts  of  Ohio  statutes 
of  like  character.  It  is  not  enough  to  show  merely  that  the 
courts  of  that  state  entertain  actions  to  recover  for  wrongful 
killing  in  another  state,^^  and  an  action  cannot  be  maintained 


49  Zeikus  V.  Florida  E.  C.  R.  Co., 
153  App.  Div.  (N.  Y.)  345;  Strauss 
V.  New  York,  etc.  R.  Co.,  91  App. 
Div.  (N.  Y.)  583;  Vawter  v.  Mis- 
souri Pac.  R.  Co.,  84  Mo.  679,  54 
Am.  Rep.  105;  Richardson  v.  New 
York  Cent.  R.  Co.,  98  Mass.  85 ;  St. 
Louis,  etc.  R.  Co.  v.  McCormick,  71 
Tex.  660,  1  L.R.A.  804;  McCarthy 
V.  Chicago,  etc.  R.  Co.,  18  Kan.  46, 
26  Am.  Rep.  742;  Missouri  Pac.  R. 
Co.  V.  Lewis,  24  Neb.  848,  2  L.R.A. 
67;  Selma,  etc.  R.  Co.  v.  Lacy,  43 
Ga.  461,  14  Am.  Neg.  Cas.  Ill; 
State  V.  Pittsburgh,  etc.  R.  Co.,  45 
Md.  41;  Gates  v.  Union  Pac.  R.  Co., 
104  Mo.  514,  16  Am.  Neg.  Cas.  487; 
Barker  v.  Hannibal,  etc.  R.  Co.,  91 
Mo.  86;  Woodard  v.  Michigan,  etc. 
R.  Co.,  10  Ghio  St.  121 ;  Wooden  v. 
Western,  etc.  R.  Co.,  126  N.  Y.  10, 
16  Am.  Neg.  Cas.  806,  13  L.R.A. 
458,  22  Am.  St.  Rep.  803;  Cin- 
cinnati, etc.  R.  Co.  V.  McMullen,  117 
Ind.  439,  14  Am.  Neg.  Cas.  558,  10 
Am.  St.  67;  O'Reilly  v.  New  York, 
etc.  R.  Co.,  16  R.  I.  388,  5  L.R.A. 
364;  Hover  v.  Pennsylvania  Co.,  25 
Ghio  St.  667;  Whitford  v.  Panama 
R.  Co.,  23  N.  Y.  465 ;  Nashville,  etc. 
R.  Co.  V.  Eakin,  6  Cold.  582;  Van- 
derwerkin  v.  New  York,  etc.  R.  Co., 
6   Abb.  Pr.   239;   Lockwood  v.  New 


York,  etc.  R.  Co.,  98  N.  Y.  523; 
Needham  v.  Grand  Trunk  R.  Co., 
38  Vt.  294;  Mackay  v.  Central  R. 
Co.,  4  Fed.  617;  Taylor  v.  Pennsyl- 
vania Co.,  78  Ky.  348,  39  Am.  Rep. 
244  (compare  Bruce  v.  Cincinnati 
R.  Co.,  83  Ky.  174)  ;  Western,  etc. 
R.  Co.  V.  Strong,  52  Ga.  461;  Chi- 
cago, etc.  R.  Co.  V.  Doyle,  60  Miss. 
977;  Nashville,  etc.  R.  Co.  v.  Spray- 
berry,  8  Baxter  341;  Patton  v. 
Pittsburgh,  etc.  R.  Co.,  96  Pa.  169; 
Knight  V.  West  Jersey  R.  Co.,  108 
id.  250 ;  Mexican  Nat.  R.  Co.  v.  Slat- 
ter,  53  C.  C.  A.  239,  115  Fed.  593. 

The  policy  of  the  state  in  which 
a  federal  court  sits  will  govern  it 
in  enforcing  a  cause  of  action  aris- 
ing under  the  statutes  of  another 
state.  Gallagher  v.  Florida  E.  C. 
R.  Co.,  196  Fed.  1000. 

50  De  Harn  v.  Mexican  National 
R.  Co.,  86  Tex.  68;  Needham  v. 
Grand  Trunk  R.  Co.,  38  Vt.  294: 
McCarthy  v.  Chicago,  etc.  R.  Co.,  18 
Kan.  46 ;  Van  Doren  v.  Pennsylvania 
R.  Co.,  35  C.  C.  A.  282,  93  Fed.  260; 
Hegerich  v.  Keddie,  99  N.  Y.  258, 
267. 

51  Wabash  R.  Co.  v.  Fox,  64  Ohio 
St.  133,  9  Am.  Neg.  Rep.  593,  ruled 
under  §  6134a,  R.  S.;  St.  Bernard  v. 
Shane,    201    Fed.    453    (the    federal 
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in  Ohio  where  the  death  occurs  in  another  state  unless  the 
decedent  was  a  citizen  of  Ohio.*^  A  statute  providing  for  the 
bringing  of  an  action  for  a  death  caused  in  the  state  in 
some  court  thereof,  does  not  bar  the  right  to  maintain  an  action 
for  a  death  which  occurred  in  another  state  as  the  result  of  a 
wrongful  act  done  in  the  state  in  whicli  it  was  in  effect.^^  A 
statute  which  imposes  liability  to  the  extent  of  a  fixed  sum  for 
the  loss  of  life  is  in  part  penal  in  its  nature,  and  will  not  be 
enforced  by  the  courts  of  another  jurisdiction  than  that  which 
enacted  it.^*  That  part  of  it  which  is  compensatory  cannot  be 
enforced  in  a  foreign  jurisdiction  because  the  liability  would 
rest  on  the  statute  and  the  measure  of  it  would  be  determined 
by  the  law  of  the  forum.^*  A  non-resident  may  recover  com- 
pensatory damages  though  the  laws  of  the  state  in  which  the 
death  occurred  allowed  punitive  damages,  the  latter  not  being 
asked  for.^^ 

If  a  foreign  corporation  extends  its  railroad  into  an  adjoin- 
ing state  on  condition  that  suit  may  be  brought  against  it  in  the 
state  into  which  it  goes  on  all  claims  upon  it,  suits  may  be 
brought  there  by  citizens  of  the  state  of  its  domicile  upon  a 
cause  of  action  arising  in  the  latter  under  its  statute.  If  such 
statute  does  not  require  a  prosecution  as  a  condition  precedent 
to  recovery  for  the  death  it  will  not  be  required  by  the  court  of 
the  state  in  which  the  action  is  brought."  The  homicide  of 
a  person  in  another  state  on  a  line  of  railroad  owned  and  oper- 

courts   will   follow   the   rule   of  the  66  Rochester  v.  Wells  Fargo  &  Co. 

court    of   the   state    in    which    they  Exp.,  87  Kan.  164,  40  L.R.A.(N.S.) 

sit).  1095. 

52  Baltimore  &  O.  R.  Co.  v.  Ch*ni-  Where  the  right  of  action  accrued 
bers,  73  Ohio  St.  16,  19  Am.  Neg.  in  a  state  where  by  statute  punitive 
Rep.   478,   11   L.R.A.(N.S.)    1012.  damages  might  have  been  recovered, 

53  Rudiger  v.  Chicago,  etc.  R.  Co.,  and  the  action  is  in  a  state  where 
94  Wis.  191 ;  Crane  v.  Chicago,  etc.  the  statute  does  not  permit  such  re- 
R.  Co.,  233  111.  259.  covery,  only  compensatory  damages 

64  Raisor  v.  Chicago  &  A.  R.  Co.,  may  be  recovered.  The  decision  is 
215  111.  47,  106  Am.  St.  153.  put  on  the  ground  of  a  waiver  by 

65  Dale  V.  Atchison,  etc.  R.  Co.,  57  bringing  action  in  another  state. 
Kan.  601,  1  Am.  Neg.  Rep.  46;  Armbruster  v.  Chicago,  R.  I.  &  P. 
Matheson    v.    Kansas    City,   etc.    R.  R.  Co.,   166  Iowa  155. 

Co.,  61  Kan.  667,  7  Am.  Neg.  Rep.  57  South   Carolina  R.   Co.  v.  Nix, 

630.  68  Ga.  572. 
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ated  by  a  Georgia  company  is  actionable  in  the  latter  state. ^'  A 
right  of  action  given  by  the  laws  of  one  state  will  not  be  enforced 
in  the  courts  of  another  if  it  is  denied  by  the  common  law  and 
is  not  given  by  the  statutes  of  the  latter.*®  It  is  presumed  that 
the  common  law  is  in  force  in  a  sister  state;  if  rights  are 
claimed  under  the  statutes  thereof  they  must  be  proved.*" 

68  Central  R.  v.  Swint,  63  Ga.  651.  60  Murray  v.  Louisville  &  N.  R. 

69  Texas  &  P.  R.  Co.  v.  Richards, 

68  Tex.  375.  Co.,  132  Ky.  336. 


§  1281]  SEDucTioiT.  4957 


CHAPTER  XXXVIII. 

SEDUCTION,    CRIMINAL    CONVERSATION    AND    ALIENATION    OF 
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§1281.  The  technical  not  the  real  gist  of  the  action  for  seduction. 
1282  Who  may  maintain  the  action. 

1283.  Evidence  for  plaintiff",  and  damages  recoverable. 

1284.  Evidence  for  defendant  in  mitigation. 

1285.  Criminal  conversation  and  alienation  of  affections. 

§  1281.  The  technical  not  the  real  gist  of  the  action  for 
seduction.  At  common  law  the  action  for  seduction  rests  on  the 
relation  of  master  and  servant,  and  proceeds  in  form  for  loss  of 
service.  Trespass  vi  et  armis  is  deemed  proper  where  the  serv- 
ant resides  with  the  master  or  parent ;  case  may  also  be  brought 
where  the  injury  is  not  committed  with  force,  or  where  the 
servant  is  only  constructively  in  the  master's  service.^  Slight 
evidence  will  establish  sufficiently  the  relation,  and  the  extent 
of  the  loss  of  service  is  not  the  measure  of  damages.^  The 
allegations  and  proof  on  these  points  are  almost  an  unmean- 
ing formula — an  obeisance  to  a  shadow  of  the  past — to  reach 
the  actual  grievance.  The  action  in  reality  is  to  afford  redress 
for  the  injury  done  to  the  parent  or  other  near  relative  or 
person  standing  in  loco  parentis  for  the  dishonor  and  degrada- 
tion suffered  by  the  family  in  consequence  of  the  seduction.' 
And  large  damages,  which  the  court  will  seldom  relieve  against,* 
are  recoverable,  both  for  recompense  to  the  plaintiff"  and  punish- 
ment to  the  defendant.     Caton,  J.,  said:     "Technically,  the 

1  Briggs  v.  Evans,  5  Ired.  16 ;  Park-  2  Coon  v.  Moffett,  3  X.  J.  L.  ( *583 ) 

er  V.  Meek,  3  Sneed  29;   Mercer  v.  169;    Badgley   v.    Decker,   44   Barb. 

Walmsley,   5   Har.  &   J.  27,  9  Am.  577 ;  Holliday  v.  Parker,  23  Hun  72, 

Dec.    486;    Magninay   v.   Saudek,    5  73;  Bayles  v.  Burgard,  48  111.  App. 

Sneed   146;    Sutton  v.  Huffman,   32  371;  Garretson  v.  Becker,  52  id.  255. 

N.   J.   L.   58;   Greenwood  v.   Green-  3  WiHeford   v.   Bailey,   132   N.   C. 

wood,  28  Md.  369;  Bartley  v.  Riclit-  402. 

myer,  4  N.  Y.  38;   Cooley  on  Torts,  4Id. ;   Bennett  v.  Beam,  42  Mich. 

232,  233 ;  Emery  v.  Gowen,  4  Me.  33,  34G ;    Sargent    v.   — ,    5    Cow.    106 ; 

16  Am.  Dec.  233;  Clough  v.  Tenney,  Luther   v.   Shaw,   157   Wis.   234,   52 

6  Me.  446.  L.R.A.(N.S.)    85,  citing  the  text. 
Suth.  Dam.  Vol.  V.— 8. 
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ground  of  recovery  is  the  loss  of  the  services  of  the  daughter, 
and  the  nile  of  the  books  seems  to  he  that  the  father  must  prove 
some  service  in  order  to  entitle  him  to  maintain  the  action. 
This  is  nominally  the  ground  on  which  the  jplaintiif's  right  of 
action  rests,  while  practically,  the  right  to  recover  rests  on  far 
higher  grounds,  that  is,  the  relation  of  parent  and  child,  or 
guardian  and  ward,  or  husband  and  wife,  as  well  as  that  of 
master  and  servant;  and  it  seems  almost  beneath  the  dignity  of 
the  law  to  resort  to  a  sort  of  subterfuge  to  give  the  father  a 
right  of  action  which  is  widely  different  from  that  for  which  he 
is  really  allowed  to  recover  damages,^  But  the  law  may  still 
require  proof  of  service,  or  at  least  the  right  to  service  when 
the  child  is  a  minor;  but  this,  as  well  as  any  other  fact,  may 
be  proved  by  circumstances  sufficient  in  themselves  to  satisfy 
the  jury  that  the  party  seduced  did  actually  render  service  to 
the  plaintiff",  and  the  most  trivial  service  has  always  been  held 
sufficient. ''  ^  Even  in  England,  where  stricter  proof  of  service 
is  required,  Blackburn,  J.,  said:  "In  effect  the  damages  are 
given  to  the  plaintiff  as  standing  in  the  relation  of  parent; 
and  the  action  has  at  present  no  reference  to  the  relation  of 
master  and  servant  beyond  the  mere  technical  point  on  which 
the  action  is  founded." '  This  is  according  to  the  general 
current  of  authority.'  While  the  courts  adhere  so  far  to  the 
original  distinctive  character  of  the  action  as  to  require  proof 
that  the  seduced  female  was  in  the  service  of  the  plaintiff  at 
the  time  of  the  seduction  they  do  not  require  strict  proof;  very 
slight  evidence  of  loss  of  seiwice  suffices  in  favor  of  one  standing 
in  loco  parentis  and  who  is  affected  by  the  graver  consequences 
of  the  seduction.^     The  actual  loss  sustained  by  the  plaintiff, 

5  See  §  1282.  8  Ellington  v.  Ellington,  47  Miss. 

6  Doyle  V.  Jessup,  29  111.  462;  329;  Patterson  v.  Thompson,  24 
Cook  V.  Bartlett,  179  Mass.  576;  Ark.  55;  Keller  v.  Donnelly,  5  Md. 
Willeford  v.  Bailey,  supra;  Martin  211;  Paterson  v.  Wilcox,  20  Up. 
V.  Payne,  9  Johns.  387,  6  Am.  Dec.  Can.  C.  P.  385;  Phillips  v.  Hoyle,  4 
288;  Hewit  v.  Prime,  21  Wend.  79;  Gray  568;  White  v.  Murtlaud,  71 
Kennedy  v.  Shea,  110  Mass.  147,  14  111.  250,  22  Am.  Rep.  100. 

Am.  Rep.  584 ;  Herring  v.  Jester,  2  9  Davidson   v.   Goodall,    18   N.   H. 

Houst.  66.  427;  Hewit  v.  Prime,  21  Wend.  79; 

7  Terry  v.  Hutchinson,  L.  R.  3  Q.  Clark  v.  Fitch,  2  id.  459,  20  Am. 
B.  602.  Dec.  639;  Gray  v.  Durland,  51  N.  Y. 
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tlirongh  the  diminished  ability  of  his  daughter,  relative  or  ward 
to  yield  him  personal  service,  as  well  as  the  servile  position  of 
the  supposed  servant  herself  in  the  family  of  her  protector,  is 
ordinarily  little  more  than  a  mere  fiction.  It  is  one  of  those 
cases  in  which  an  action  devised  for  one  purpose  has  been  found 
to  serve  a  different  one  by  the  aid  of  the  discretion  which  courts 
have  assumed  in  instructing  the  jury,  and  the  readiness  of  the 
jury  to  render  substantial  justice  by  their  verdict,  where  the 
forms  of  law  imposed  by  the  instructions  of  the  court  admit 
of  their  doing  so.^" 

§  1282.  Who  may  maintain  the  action.  The  person  seduced, 
whether  a  minor  or  of  full  age,  cannot  ordinarily  maintain  an 
action  for  her  own  seduction;  she,  being  a  partaker  in  the 
offense,  cannot,  it  is  said,  come  into  court  to  obtain  satisfaction 
for  a  supposed  injury  to  which  she  consented. ^^  The  only  mode 
in  which  the  action  has  ever  been  maintained,  except  in  pursu- 
ance of  some  statute,^^  unless  it  was  against  the  general  guardian 
of  the  ward  who  was  seduced,  in  which  case  it  has  been  ruled 
that  she  might  maintain  an  action  against  him  to  recover  for 
her  seduction  while  she  was  under  the  age  of  consent  and  a 
member  of  his  household,^^  has  been  by  bringing  it  in  the  name 

424;  Anderson  v.  Rigg,  64  N.  J.  L.  fornia,  Alabama,  Iowa,  Oregon,  Ten- 

407;    Snider   v.   Newell,    132   X.    C.  nessee,  and  perhaps  other  states,  for 

614.  actions   by    the   female   seduced,   in 

10  Davidson  v.  Goodall,  18  X.  H.  which   she   is   permitted   to   recover 

427.  such  damages  as  juries  may   allow 

"Larocque  v.  Conheim,  42  N.  Y.  jjej..      See   4   Am.   Rep.   406;    Breon 

Misc.    613;    Oberlin    v.    Upson,    84  ^,   Henkle,  14  Ore.  494;   Franklin  v. 

Ohio  111;    Oleszefski   v.  Taylor,   10  ^j^Corkle,  16  Lea  009,  57  Am.  Rep. 

Pa.   Dist.   145;    Paul   v.   Frazier,   3  ^44,   and   Harrison   v.   Prentice,   28 

Mass.  71,  3  Am.  Dec.  95;  Woodward  ^^^  ^4  Ont.  App.  677,  as 

v.  Anderson,  9  Bush  024;  Hamilton  ,      ,,       ,  \  .  ,        ., 

^     ^     ,     „,,      r,    .^,  to    the    loss    of    service    under    the 
V.   Lomax,   20   Barb.   615:    Smith   v.  ^^         . 

IT  1       1      nr,  /-.  noT    oAn    T>     1  statutc  of  Outario. 

Richards,  29  Conn.  232,  240;  Buck- 

les  V.  Filers,  72  Ind.  220;  Weaver  ^^  ^^^^'^  '^  ^^'^  I^^^'"*'^  ^'^'^^  ^^■ 
V.  Bachert,  2  Pa.  80;  Ellincton  v.  ^^^^^  of  any  seductive  arts  the  fact 
Ellington,  47  Miss.  329;  Ingwald-  ^^'^^  some  force  was  used  does  not 
son  V.  Skrivseth,  7  N.  D.  388;  Con-  defeat  a  recovery.  Verwers  v.  Car- 
Ion  v.  Cassidy,  17  R.  I.  518.  See  penter,  166  Iowa  273. 
Tidier  v.  Mckinley,  21  111.  308.  13  Graham  v.  Wallace,  50  App. 
12  Provision  has  been  made  by  Div.  (X.  Y.)  101.  See  Brattain  v. 
statute  in  Michigan,  Indiana,  Gali-  Cannady,  96  Ind.  266. 
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of  some  person  having  a  right  to  the  services  of  the  person 
seduced;  and  in  that  action  damages  are  recoverable,  not  only 
for  actual  loss  of  service,  but  for  a  sura  sufficient  to  punish  the 
seducer.^*  The  action  cannot  be  maintained  by  the  fiancee  of 
the  person  seduced.^*  The  cause  of  action  given  an  infant 
female  by  statute  does  not  bar  an  action  by  her  father  for  the 
same  act  for  which  she  may  sue.^®  He  has  a  right  to  the  services 
of  his  minor  daughter,  and  may  maintain  the  action  without 
proof  of  actual  service,  and,  although  she  were  at  service  away 
from  home,  if  he  had  not  divested  himself  of  the  right  to  recall 
her  to  his  service."  He  will  not  be  deprived  of  his  remedy 
though  death  results  from  the  pregnancy  following  the  seduc- 
tion.^^ If  the  daughter  marries  another  person  than  her  seducer, 
prior  to  her  father's  loss  of  service  or  expenditure  on  account 
of  the  seduction,  he  cannot  maintain  an  action,  because  he  has 
no  claim  to  her  services  after  marriage, ^^  unless  his  consent 
thereto  was  obtained  by  fraud.^°  A  mother  in  case  of  the 
father's  death  has  the  same  right  to  the  services  of  her  child  as 
the  father  would  have  if  living,^^  and  may  sue  for  her  seduction. 


14  Hamilton  v.  Lomax,  26  Barb. 
615. 

15  Case  V.  Smith,  107  Mich.  416, 
61   Am.   St.  341,  31   L.R.A.  282. 

16  Watson  V.  Watson,  49  Mich. 
540,  544;  Bartlett  v.  Kochel,  88  Ind. 
425;  Anderson  v.  Aupperle,  51  Ore. 
556,  citing  the  text. 

17  Simpson  v.  Grayson,  54  Ark. 
404,  26  Am.  St.  52;  Lawyer  v. 
Fritcher,  130  N.  Y.  239,  27  Am.  St. 
521,  14  L.R.A.  700;  Martin  v. 
Payne,  9  Johns.  387,  6  Am.  Dec. 
288 ;  Nickleson  v.  Stryker,  10  Johns. 
115,  6  Am.  Dec.  318;  Bartley  v. 
Richtmyer,  4  X.  Y.  38;  Mulvehall  v. 
Milward,  11  id.  343;  Dain  v.  Wy- 
ckoff,  7  id.  191;  Kennedy  v.  Shea,  110 
Mass.  147,  14  Am.  Rep.  584;  Hewit 
V.  Prime,  21  Wend.  79 ;  Greenwood 
V.  Greenwood,  28  Md.  369;  Boyd  v. 
Byrd,  8  Blackf.  113,  44  Am.  Dec, 
740;  Keller  v.  Donnelly,  5  Md.  211  j 


Kendrick  v.  McCrary,  11  Ga.  603 ; 
Vassel  V.  Cole,  10  Mo.  634,  47  Am. 
Dec.  136;  W^hite  v.  Murtland,  71 
111.  250,  22  Am.  Rep.  100;  Mohry 
V.  Hoffman,  86  Pa.  358;  Garretson 
V.  Becker,  52  111.  App.  255;  Beau- 
dette  V.  Gogne,  87  Me.  534;  Scarlett 
V.  Norwood,  115  N.  C.  284;  Ingwald- 
son  V.  Skrivseth,  7  N.  D.  3S8 ;  Mid- 
dleton  V.  Nichols,  62  N.  J.  L.   636. 

18  Ingerson  v.  Miller,  47  Barb.  47. 

19  Humble  V.  Shoemaker,  70  Iowa 
223. 

20  Lawyer  v.  Fritcher,  supra. 

21  Gray  v.  Durland,  50  Barb.  100, 
50  N.  Y.  424;  Furman  v.  Van  Sise, 
56  id.  435,  15  Am.  Rep.  441;  Ded- 
ham  V.  Natick,  16  Mass.  135;  Blanch- 
ard  V.  Ilsley,  120  id.  487,  21  Am. 
Rep.  535;  Matthewson  v.  Perry,  37 
Conn.  435,  9  Am.  Rep.  339;  Keller 
V.  Donnelly,  5  Md.  211;  Villipique 
V.  Shuler,  3  Strobh.  462. 
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There  are,  however,  some  adverse  decisions. ^^  In  ]Srorth  Caro- 
lina the  mother  may  maintain  the  action  in  lieu  of  the  father  if 
the  latter  was  living  out  of  the  state,^^  and  if  he  is  insane  she 
may  sue  as  his  next  friend,  having  been  appointed  sueh.^  In 
an  Irish  case  the  seduction  and  pregnancy  occurred  during 
the  life-time  of  the  woman's  father;  the  confinement,  after  his 
death.  A  recovery  was  denied  the  mother  because  the  daughter 
was  not  her  servant  when  the  seduction  took  place.^^  In  some 
cases  in  this  country  the  injustice  of  such  a  rule  has  been 
avoided  by  making  the  relation  at  the  time  of  the  confinement 
the  test  of  liability; '^^  but  there  has  been  dissent  from  this 


view. 


If  it  is  alleged  that  the  daxighter 
was  the  servant  of  the  wife  and  that 
the  wife  was  deprived  of  her  serv- 
ices the  right  of  action  is  in  the 
wife  alone;  but  the  husband  may  be 
joined  as  a  plaintiff.  Anderson  v. 
Rigg,  64  N.  J.  L.  407. 

22  South  V.  Denniston,  2  Watts 
474;  Bartley  v.  Richtmyer,  4  N.  Y. 
38. 

In  Badgley  v.  Decker,  44  Barb. 
577,  it  was  held  that  at  common  law 
the  mother  could  not  maintain  an 
action  for  the  seduction  of  the 
daughter  while  the  father  was  liv- 
ing. But  since  the  recent  statutes 
of  that  state  respecting  married 
women,  where  a  husband  has  aban- 
doned his  wife  and  family  and  re- 
sides in  another  state,  the  wife,  own- 
ing a  liouse  and  being  engaged  in 
the  business  of  keeping  boarders  on 
her  sole  and  separate  account  may 
sue  alone  for  the  seduction  of  her 
daughter,  over  twenty-one  years  of 
age,  who  resides  with  and  performs 
service  for  her  about  tlie  house. 

In  George  v.  Van  Horn,  9  Barb. 
523,  it  was  held  that  an  action  can- 
not be  maintained  by  a  mother, 
after  the  death  of  her  husband,  for 
seduction  of  their  daughter  in  his 
life-time,  when  the  daughter  at  the 


time  of  the  seduction  was  over 
twenty-one  years  of  age  and  was  re- 
siding with  her  brother  at  his  resi- 
dence and  had  charge  of  his  family. 
The  court  also  held  that  the  execu- 
tors and  administrators  of  a  de- 
ceased father  or  mother  cannot 
maintain  this  action  for  the  seduc- 
tion of  their  daughter  in  their  life- 
time. As  well  might  the  action  lie, 
say  the  court,  for  criminal  conversa- 
tion with  his  wife.  They  cannot 
represent  his  aggravated  feelings, 
and  the  personal  disgrace  heaped 
upon  him  by  such  events.  These 
causes  of  action  are  purely  per- 
sonal, and  like  assaults,  libel  and 
slander  die  with  the  person.  Logan 
v.  Murray,  6  S.  &  R.  175,  9  Am.  Dec. 
422.  See  Holliday  v.  Parker,  23 
Hun  71;  Noice  v.  Brown,  39  N.  J. 
L.  569;   Coon  v.  Moffett,  3  id.  436. 

23  Abbott  V.  Hancock,  123  N.  C. 
99;   Gould  V.  Erskine,  20  Ont.  347. 

24  Abbott  v.  Hancock,  supra. 

25  Hamilton  v.  Long,  36  Irish  L. 
T.  Rep.  189,  [1903]  2  Irish  407. 

26  Coon  V.  Moffett,  3  N.  J.  L.  436 ; 
Parker  v.  Meek,  3  Sneed  29. 

27  Bartley  v.  Richtmyer,  4  N.  Y. 
38;  South  V.  Denniston,  2  Watts 
474. 
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A  fatlier  loses  the  right  to  his  daughters  service  when  she 
arrives  at  age;  but  if  afterwards  she  still  continues  to  reside 
with  him  and  is  to  some  extent  in  his  service  he  may  sue  for 
her  seduction  happening  during  the  time  of  such  service.^'  The 
mere  relation  of  parent  and  child  will  not  give  a  right  of 
action  for  the  seduction  of  an  unmarried  female :  that  of  master 
and  servant,  either  actual  or  constructive,  must  exist.  She  must 
be  under  his  actual  or  constructive  control  and  dominion.  If 
such  a  relation  exists,  it  matters  not  to  the  cause  of  action 
whether  the  plaintiff  be  the  pai-ent,  or  merelv  stands  in  the 
relation  of  parent.  An  uncle,  an  aunt,  a  step-father,  a  brother, 
or  one  having  no  relationship  or  affinity  to  the  injured  female 
can  sustain  the  action.^     It  is  not  necessarv  that  the  arranse- 


28Xickleson  v.  Stryker,  10  Johns. 
115,  6  Am.  Dec.  318;  Briggs  v. 
Evans,.  5  Ired.  21;  Miller  v.  Thomp- 
son, 1  Wend.  447;  Lee  v.  Hodges,  13 
Gratt.  726;  Sutton  v,  Huflfman,  32 
X.  J.  L.  58:  Wilhoit  v.  Hancock,  5 
Bush.  567;  Dain  v.  Wvckoff,  7  X.  Y. 
191;  Patterson  v.  Thompson,  24 
Ark.  55;  Bavles  v.  Burgard,  48  111. 
App.  371;  Beaudette  v.  Gavne,  87 
Me.  534;  Cumber  v.  Morley,  4  Vict. 
L.  R.  (law)  3:  Griffiths  v.  Teetgen, 
15  C.  B.  344;  Koenke  v.  Bauer,  162 
Mo.  App.  718;  Palmer  t.  Baum,  123 
111.  App.  584,  applring  the  rule  to  a 
case  of  carnal  assault. 

This  rule  is  not  altered  by  a  stat- 
ute which  provides  in  one  section 
that  a  father,  or  in  ease  of  his  death 
or  desertion  of  his  family,  the 
mother,  may  prosecute  as  plaintiff 
for  the  seduction  of  the  daughter, 
and  the  guardian  for  the  seduction 
of  the  ward,  though  the  daughter  or 
ward  is  not  living  with  or  in  the 
service  of  the  plaintiff  at  the  time  of 
the  seduction,  or  afterward,  and 
there  is  no  loss  of  service;  and  in 
another  that  a  father,  or  in  case  of 
his  death,  or  desertion  of  his  fam- 
ily,  the   mother,   may   maintain   an 


action  for  the  injury  of  the  child, 
and  the  guardian  for  the  injury  of 
the  ward,  notwithstanding  the  word 
"child"  in  the  latter  section  has 
been  interpreted  to  mean  minor 
child.  Schmit  v.  Mitchell,  59  Minn. 
251. 

In  answer  to  the  contention  that 
a  father  was  only  entitled  to  recover 
nominal  damages  because  the  daugh- 
ter was  an  adult  and  away  from 
home,  the  court  said  it  must  con- 
sider that  the  father  had  lost  the 
comfort  of  his  daughter,  and  that 
he  is  the  parent  of  other  children 
who  may  be  corrupted  by  her  ex- 
ample. As  to  the  woman  being 
away  from  home,  nothing  could  be 
said  on  that  head,  because  she  was 
in  an  age  and  in  a  position  where  it 
was  proper  she  should  earn  her  own 
livelihood.  The  only  effect  of  a 
statute  dispensing  with  allegation 
or  proof  of  loss  of  service  was  to 
leave  the  rights  of  the  plaintiff  as 
they  were  before  it  was  enaeted. 
Clapp  V.  De  La  Perrelle,  17  Vict. 
L.  R.  413. 

29  Anderson  v.  Aupperle,  51  Ore. 
556,  citing  the  text:  Fiirman  v.  Van 
Sise,  56  X.  Y.  441;   Clark  v.  Fiteb, 
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ment  bv  vrhich  the  relation  of  master  and  servant  is  established 
should  have  any  permanent  binding  force  between  the  parties 
to  it.  If  it  exists  in  fact  and  the  immediate  parties  are  acting 
under  it  at  the  time  of  the  seduction,  however  imperfect  its 
obligation  may  be,  the  defendant,  who  by  his  wrongful  act  has 
interrupted  it,  cannot  set  up  that  it  was  liable  to  be  revoked  at 
any  time  without  the  absent  of  the  master.^"  An  imbecile  adult 
daughter  is  to  be  regarded  as  a  minor,  for  the  loss  of  whose 
services  by  reason  of  seduction  the  father  may  recover  so  long 
as  she  remains  at  his  home  or  under  his  control.'^ 

There  is  a  tendency  on  the  part  of  some  courts  to  overthrow 
the  legal  fiction  that  the  action  for  seduction  is  based  on  the 
loss  of  service.  In  Kansas  it  has  been  held  that  the  action 
may  be  maintained  upon  the  mere  relation  of  parent  and 
daughter  alone,  the  latter  being  of  age  and  living  with  her 
mother.  This  view  is  based  upon  the  provisions  of  the  code 
which  abolish  the  distinction  between  actions  at  law  and  suits 
in  equity  and  the  forms  of  all  such  actions  and  suits  heretofore 
existing,  including  the  abolishment  of  feigned  issues,  and  the 
declaration  that  the  petition  must  contain  a  statement  of  the 
facts  constituting  the  cause  of  action. ^^  In  Xorth  Carolina  an 
adult  woman  who  has  been  seduced  may  sue  in  her  own  name 
to  recover  therefor  by  virtue  of  a  provision  of  the  constitution 
abolishing  feigned  issues,  supplemented  by  the  declaration  of 
the  code  that  an  action  must  be  brought  by  the  real  party  in 
interest.  There  the  action  is  for  an  injury  to  person  or  char- 
acter ;  it  also  involves  fraud  and  deceit.^^ 

2  Wend.  459,  20  Am.  Dec.  639;  Mar-  son  v.  Machell,  2  T.  R.  4:  Irwin  v. 
tin  V.  Payne,  9  Johns.  3S7,  6  Am.  Dearman,  11  East  23;  Paterson  v. 
Dec.  288;  Millar  v.  Thompson,  1  Wilcox,  20  Up.  Can.  C.  P.  3S5 :  Mag- 
Wend.  447:  Davidson  v.  Goodall,  18  ninay  v.  Saudok,  5  Sneed  146. 
N.  H.  423 ;  Ball  v.  Bruce,  21  111.  ^°  ^ipe  v.  Eisenlerd,  32  X.  Y.  229, 
161;  Roberts  v.  Connelly,  14  Ala.  -^^■-  ^ray  v.  Durland,  51  id.  124; 
235;  Bartlev  v.  Richtmver,  4  X.  Y.  ^^^^^«  ^-  ^I^Ginnis,  22  W.  Va.  253. 

38:    Mulvehall   v.   Milliard,   11    id.  "  ^^'^^   ^-   ^''°^^^'   ^^  ^^^'-   ^-^' 

OA.-,     Ts  •          TT     1    .V    TO  -o    A-    ~n  clting  LJpe  V.   Eisenlerd,   32  X.   \. 

343;  Dain  v.  \Avckort,  18  id.  45,  72  °       *^ 

229. 

Am.  Dec.  4!.3;   Fernsler  v.  ik)yer,  3  sa  Anthony    v.    Norton,    60    Kan. 

W.  &  S.  410,  39  Am.  Dec.  33:  Coon  g^j    ^^  l.R.A.  757,  72  Am.  St.  360. 

V.  iloffett,  3  X.  J.  L.  436;  Manwell  S3  Hood   v.    Sudderth,    111   N.    C. 

V.  Thomson,  2  C.  &  P.  303;  Edmun-  215. 


4964  SUTHERLAND    ON    DAMAGES.  [§    1283 

§  1283.  Evidence    for    plaintiff,    and    damages    recoverable. 

The  rule  as  to  damages  is  the  same  whether  the  daughter  be 
a  minor  or  of  full  age;  the  plaintiif  is  not  limited  in  his 
recovery  to  such  as  are  merely  compensatory.  He  may  recover 
exemplary  damages  when  he  is  so  connected  with  her  as  to  be 
capable  of  receiving  injury  through  her  dishonor,^*  regardless 
of  whether  malice  existed ;  the  act  of  seduction  is  necessarily 
wilful.^^  The  wealth  of  the  defendant  is  a  proper  subject  of 
inquiry  in  respect  to  exemplary  damages.^^  In  estimating  the 
injury  the  jury  may  take  into  consideration,  besides  the  loss 
of  services  and  the  disbursements  for  medical  treatment  and 
other  necessary  expenses,  the  wounded  feelings  and  affec- 
tions of  the  parent,  the  wrong  done  to  him  in  his  domestic  and 
social  relations,  the  stain  and  dishonor  brought  upon  his  fam- 
ily, and  the  grief  and  affliction  suffered  in  consequence  of  it, 
and  give  damages  accordingly.^'  If  the  action  is  brought  by 
any  other  than  a  person  standing  in  the  relation  of  parent  it 
will  be  governed  by  the  same  principles  and  rules  of  evidence; 
and  the  court  and  jury  will  make  the  proper  discrimination  as 

34  Luther  v.  Shaw,  157  Wis.  234,  v.  McGinnis,  22  W.  Va.  253;   Bar- 

52     L.R.A.(]Sr.S.)      85,     citing     the  hour    v.    Stephenson,    32    Fed.    66; 

text;  Russell  v.  Chambers,  31  Minn.  Herring  v.  Jester,  2  Houst.  66;  Tay- 

54;    Lawyer    v.    Fritclier,    130    N.  lor  v.  Shelkett,  66  Ind.  297;  Fox  v. 

Y.  239,  27  Am.   St.  521,  14  L.R.A.  Stevens,  13  Minn.  272;   Paterson  v. 

700;    Lipe   v.    Eisenlerd,    32    N.   Y.  Wilc(!>x,  20  Up.  Can.  C.  P.  3S5;  Wil- 

229;   Wilson  v.   Sproul,  3  P.  &  W.  son    v.    Sproul,    Hornketh    v.    Barr, 

49;    Hornketh   v.   Barr,   8    S.   &   R.  supra;  Coon  v.  Moffett,  3  X.  J.  L, 

36,    11    Am.    Dec.    568;     Kerns    v.  436;  Pruitt  v.  Cox,  21  Ind.  15;  Phil- 

Hagenbuchle,  60  N.  Y.  Super.  228:  jjpg  y.  Hoyle,  4  Gray  568;  Hatch  v. 

Ingwaldson   v.    Skrivseth,    7    N.    D.  y^jj^^^   ^gj   ^ass.   574;    Felkner   v. 

388,  393;   Scarlett  v.  Norwood,  115  g^^^j^^   gO  Ind.  154;  White  v.  Murt- 

N.  C.  284;  Willeford  v.  Bailey,  132       ,      ,    „.   -.n    o-r,    oo   a        -d        Tnt^ 
'  ■"  land,  71  111.  2o0,  22  Am.  Rep.  100; 

OCT    J,"  o,  •,-..  TTT-      r.«.        Kendrick  v.   McCrary,   11  Ga.   603; 

35  Luther  v.  Shaw,  157  Wis.  234,       _,  „  ,         „„  ,^ '         ,„„    ^ 

52  L.R.A.(KS.)  85,  citing  the  text;  ^^^-«  ^-  ^^'^'^'  ^^7  Mass.  198;  Gar- 
Anderson  V.  Aupperle,  51  Ore.  556;  ^"^^^^^  ^-  ^^^''"^'  ^^  111.  App.  255; 
Stowers  v.  Singer,  24  Ky.  L.  Rep.  ^^^^^^  ^-  ^^^^^'  ^^  Colo.  504,  24 
395  L.R.A.    387;    Mighell   v.    Stone,   175 

36  Willeford  V.  Bailey,  swpm;  Lu-  I"-  261;  Middleton  v.  Nichols,  62 
ther  V.  Shaw,  157  Wis.  234,  52  N.  J.  L.  636,  640;  Milliken  v.  Long, 
L.R.A.(N.S.)   85.  188  Pa.  411;   Cook  v.  Bartlett,  179 

37  Russell  V.  Chambers,  supra;  Mass.  576;  Palmer  v.  Baum,  123 
Morgan  v.  Ross,  74  Mo.  318;  Riddle  111.  App.  584,  carnal  assault. 
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respects  the  qiiantum  of  compensation.'*  The  person  who 
stands  in  loco  parentis  to  an  illegitimate  child  may  recover 
according  to  the  same  standard  as  a  natural  parent.'^  Damages 
for  wounded  feelings,  including  a  sense  of  personal  and  family 
disgrace,  are  inferred  as  a  natural  and  necessary  consequence  of 
the  seduction,  and  need  not  be  specially  alleged.*"  There  can- 
not be  a  recovery  of  damages  based  on  the  future  condition  of 
the  daughter  and  the  offspring  of  the  seduction,  or  for  the 
former's  loss  of  marriage.*^  In  an  action  by  the  seduced 
woman  the  publicity  given  to  the  fact  of  seduction  by  the 
defendant  may  be  proven  in  aggravation  of  damages  if  it  has 
been  pleaded,*^  and  in  such  action  the  plaintiff  may  recover  for 
her  anguish  of  mind,  and  the  pain  and  suffering  incident  to  the 
birth  of  a  child,  the  fruit  of  the  seduction.*^  Under  the  Cali- 
fornia statute  the  person  seduced  may  recover  exemplary  dam- 
ages regardless  of  whether  she  was  rendered  unconscious  because 
of  the  conduct  of  the  defendant  and  he  committed  the  act  under 
circumstances  which  made  him  guilty  of  rape,  or  whether  she 
consciously  consented  thereto.** 

As  the  action  is  not  generally  maintainable  on  the  mere  rela- 
tion of  parent  and  child,  there  must  be  some  proof  of  loss  of 
service,  or  other  loss  resulting  from  the  seduction.  Proof  of 
sexual  intercourse,  or  even  of  seduction,  will  not  sustain  the 
action.**  The  plaintiff  must  show  that  there  resulted  therefrom 
some  direct  injury  to  his  rights  as  master.*^  It  will  be  assumed 
that  there  is  a  loss  of  service  if  pregnancy  follows,  or  sickness, 
or  the  communication  of  any  disease.*'     So  if  the  sense  of 

38  Anderson  v.   Aupperle,  51   Ore.  42  Simons  v.  Busby,  119  Ind.  13. 

556,  quoting  the  text ;  Magninay  v.  43  Gemmill  v.  Brown,  25  Ind.  App. 

Saudek,  5  Sneed  146.  6. 

The  recovery  for  loss  of  time  is  44  Marshall  v.  Taylor,  98  Cal.  55, 

governed  by  what  the  ])laintiff  has  35  ^^^    g^.    244 

earned  in  hor  vocation.     The  physi-  45  q^^^^^.  ^    Taylor,   82   y\o.  341 ; 

clan's  fee  may  be  recovered  without  j^j^^^y    ^     Laughenour,    SO    X.    C. 

showing  it   has  been   paid.      Lamp-  gg..    j^^^^^^  ^    Boardman,  20  Iowa 


446;   Hill  v.  Wilson,  8  Blackf.  123. 


man  v.  Brunning,   120  Iowa  167. 

39TittIebaum  v.  Boehmcke,  81  N. 

J.  L.   697,  35   L.R.A.(N.S.)    1062.  46\Yhite  v.  Nellis,  31  N.  Y.  40.5, 

40  Lunt  V.  Philbrick,  59  N.  H.  59 ;  88  Am.  Dec.  282. 

Willeford  v.  Bailey,  132  N.  C.  402.  47  Anderson  v.   Ryan,  8   111.   583; 

41  Comer  v.  Taylor,  82  Mo.  341.  Leucker   v.   Steileu,    89    id.   545,   31 
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shame  and  wrong-doing  diminish  the  servant's  ability  to  work.*® 
Pregnancy  or  the  birth  of  a  child  is  not  essential.  It  is  suffi- 
cient if  there  be  illness  of  the  daughter,  resulting  from  the 
seduction,  and  a  consequent  inability  or  reduced  ability  to 
labor,  or  if  there  be  expenses  necessitated  by  the  same  cause.*' 
It  is  not  important  to  the  right  of  action  that  the  loss  should 
result  from  the  seduction  in  any  particular  way.  It  will  be 
enough  if  a  loss  has  been  occasioned  which  is  a  legal,  natural 
and  direct  cpnsequence  of  the  wrong.®"  Tlie  parent  need  not, 
in  order  to  recover  damages,  including  those  which  are 
exemplary,  show  that  his  daughter's  debauchment  was  accom- 
plished by  seductive  arts.®^  The  age  of  the  daughter  and  the 
circumstances  under  which  she  was  debauched  may  aggravate 
or  mitigate  the  damages,  but  they  do  not  afford  any  basis  for 
limiting,  as  matter  of  law,  the  father's  damages  to  his  actual 


Am.  Rep.  104;  Hewit  v.  Prime,  21 
Wend.  79;  Hogan  v.  Cregan,  6  Rob- 
ert. 138;  Mohelsky  v.  Hartmeister, 
68  Mo.  App.  318,  324. 

48  In  Blagge  v.  Ilsley,  127  Mass. 
191,  Colt,  J.,  said:  "There  was 
evidence  from  several  witnesses,  in- 
cluding the  plaintiff  and  the  daugli- 
ter,  that  the  latter  appeared  strong 
and  well  before  the  alleged  seduc- 
tion, and  that  afterwards  she  became 
nervous  and  excitable,  and  did  not 
appear  to  be  herself.  Upon  this 
part  of  the  case  the  jury  were  told 
that  the  plaintiff  might  recover  If 
they  were  satisfied  that,  as  the  im- 
mediate result  of  the  criminal  act, 
the  health  of  the  daughter  failed, 
and  there  was  a  consequent  loss  of 
ability  to  render  service;  and  it 
must  have  been  found  by  the  jury 
that  the  proximate  effect  of  the  se- 
duction was  an  incapacity  to  work. 
In  the  opinion  of  a  majority  of  the 
court,  it  cannot  be  declared,  as  mat- 
ter of  law,  that  this  instruction  was 
erroneous,  or  that  the  evidence  did 
not  justify  the  finding.  The  decline 
in  the  daughter's  health  and  spirits 


directly  followed  the  wrong  charged. 
The  daughter  was  herself  a  witness, 
and  there  was  opportunity  for  the 
jury  to  judge  of  her  pliysical 
strength  and  temperament,  her  nat- 
ural delicacy  and  sensibility  to  the 
injury  alleged.  It  cannot  be  laid 
down  as  a  matter  of  law  that  loss 
of  health  would  not  be  the  natural, 
probable  and  direct  consequence  of 
the  defendant's  act,  although  that 
act  was  followed  by  no  sexual  dis- 
ease and  no  pregnancy.  Shame, 
humiliation  and  mental  distress,  af- 
fecting the  sensibilities  of  the  victim 
and  her  capacity  for  faithful  serv- 
ice, may  well  be  a  probable  and 
natural  consequence  of  the  wrong, 
wholly  without  regard  to  the  fear  of 
abandonment  or  exposure." 

«Id.;  Night  v.  Wilcox,  18  Barb. 
212;  White  v.  Nellis,  31  id.  279; 
Abraham  v.  Kidney,  104  Mass.  222, 
6  Am.  Rep.  620;  Stiles  v.  Tilford, 
10  Wend.  339. 

soXight  V.  Wilcox,  15  Barb.  279. 

BlHein  v.  Holdridge,  78  Minn. 
468.     Compare  Palmer  v.  Baum,  123 
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money  loss.®^  WLere  the  illness  of  the  daughter,  following 
seduction,  is  not  the  consequence  thereof,  but  of  the  publication 
of  her  shame,  it  is  not  a  proximate  result  of  the  wrong. ^^ 

It  is  competent  to  show  the  circumstances  under  which  the 
female  was  seduced  and  the  means  used  for  corrupting  her 
mind, — the  promises,  flattery  or  deception  employed.**  An 
exception  has  been  made  of  promises  of  marriage  by  some 
courts  because  the  damages  for  the  breach  of  it  belong  to  the 
daughter  seduced.**  When  such  evidence  is  admitted  the  jury 
should  be  cautioned  to  give  no  damages  for  breach  of  such 
promise.*^  It  may  be  proved  in  what  manner  and  on  what 
terms  the  defendant  visited  her,  the  family  and  her  relations." 
Evidence  in  a  father's  action  of  a  promise  of  marriage  is  not 
admissible  as  a  ground  of  damage,*'  nor  can  he  recover  com- 
pensation for  the  support  and  maintenance  of  the  illegitimate 


111.  App.   584,  a  case  of  carnal  as- 
sault. 

62  Id.,  citing  Fox  v.  Stevens,  13 
Minn.  252;  Russell  v.  Chambers,  31 
Minn.  54;  Stoudt  v.  Shepherd,  73 
Mich.  558;  McAuley  v.  Birkhead,  13 
Ired.  28,  55  Am.  Dec.  427;  Kennedy 
V.  Shea,  110  Mass.  147,  14  Am.  Rep. 
584;  Barbour  v.  Stephenson,  32  Fed. 
66;  Lawrence  v.  Spence,  9!)  N.  Y. 
669 ;  White  v.  Murtland,  71  111.  250, 
22  Am.  Rep.  100. 

53  Night  V.  Wilcox,  14  N.  Y.  413. 

54  Watson  V.  Watson,  53  Mich. 
168;  Bracey  v.  Kibbe,  31  Barb. 
273;  Phelin  v.  Kenderdine  20  Pa. 
354;  White  v.  Campliell.  13  Gratt. 
573;  Fox  V.  Stevens,  13  Minn.  272; 
Kahn  v.  Freytag,  2  Robert.  678; 
Parker  v.  Monteith,  7  Ore.  277. 

55  Comer  v.  Taylor,  82  Mo.  341; 
Foster  v.  Schofield,  1  Johns.  297 ; 
Clark  V.  Fitch,  2  Wend.  459,  20 
Am.  Dec.  639;  Gillett  v.  Mead,  7 
Wend.  193;  Brownell  v.  McKwen,  5 
Denio  367;  Kip  v.  Bcrdaii,  20  N.  J. 
L.   239. 

In  Pennsylvania,  if  tlie  inter- 
course   is    admitted,    the    seduction 


being  denied,  the  father  may  show, 
in  aggravation  of  damages,  that  the 
defendant,  after  discovering  the 
woman  was  pregnant,  had  agreed  to 
marry  her.  Milliken  v.  Long,  188 
Pa.   411. 

56  Phelin  v.  Kenderdine,  20  Pa. 
354. 

57  Herring  v.  Jester,  2  Houst.  66 ; 
Parker  v.  Monteith,  7  Ore.  277 ;  Da- 
vidson V.  Goodall,  18  N.  11.  423; 
Brownell  v.  McEwen,  5   Denio  367. 

If  the  defendant  held  out  expecta- 
tions to  the  plaintiff  and  induced 
the  reasonable  belief  that  he  in- 
tended to  marry  his  daughter  the 
insult  done  in  tlie  abuse  of  his  hos- 
pitality and  the  betrayal  of  his 
confidence  may  be  considered  in 
awarding  compensation  for  his  in- 
jured feelings.  Lunt  v,  Philbrick, 
59  X.  II.  50. 

58  Rol)inson  v.  Burton,  5  Harr. 
335:  Gillett  v.  Mead,  7  Wond.  193; 
Odell  V.  Stephens,  12  Ind.  384 ;  Her- 
ring v.  Jester,  2  Houst.  66;  Kip  v. 
Bordan,  20  N.  J.  L.  239;  Uinos  v. 
Sinclair,  23  Vt.   108. 
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child.^^  But  where  the  seduced  may  sue  in  her  own  name  she 
may  allege  and  prove  both  the  promise  of  marriage  and  seduc- 
tion with  a  view  to  damages  for  the  double  wrong, ^°  and  may 
prove  many  acts  on  the  part  of  the  defendant  though  they 
extend  over  a  considerable  period  of  time,  as  well  as  all  the  con- 
sequences of  the  seduction. ^^  In  an  action  by  the  party  seduced 
exemplary  damages  may  be  recovered  regardless  of  the  exist- 
ence or  non-existence  of  malice  on  the  part  of  the  defendant, 
and  regardless  of  whether  such  damages  are  alleged.®^  In 
such  an  action  the  use  of  force  is  an  aggravation  of  the  wrong,®' 
and  the  jury  may  regard  any  indignities  offered  her  during  the 
trial,  any  false  imputations  against  her  character  or  virtue,  in 
which  event  they  will  be  considered  as  wantonly  made.®^  The 
plaintiff  may  show  his  relationship  to  the  seduced  and  the 
situation  of  the  family,®*  and  that  the  defendant  aggravated 
his  wrong-doing  by  producing  an  abortion.®®  There  cannot  be 
a  recovery  for  an  abortion  and  the  attendant  indignities  unless 
damages  therefor  are  specially  pleaded,  particularly  if  another 
suit  be  pending  against  the  defendant.®' 

There  is  some  conflict  of  decision  on  the  question  of  prov- 
ing the  character  and  social  standing  of  the  plaintiff;  but  it  is 
believed  that  where  he  sustains  such  relation  to  the  seduced 
as  to  suffer  injury  to  his  feelings  through  her  dishonor  it  is, 
according  to  the  weight  of  authority,  competent  for  him  to 
show,  to  affect  damages,  the  character  and  social  standing  of 

59  Hitchman  v.  Whitney,  9  Hun  62  Verwers  v.  Carpenter,  166  Iowa 
512;   Sargent  v.  ,  5  Cow.   106;       273. 

Haynes  v.  Sinclair,  23  Vt.  108.  63  Marshall   v.   Taylor,   siipra. 

The  rule  applies  where  pregnancy  64  Ferguson    v.    Moore,    98    Tenn. 

follows  a  carnal  assault.    Palmer  v.  342. 
Baum,  123  111.  App.  584.'  65    Wilson  v.  Sproul,   3  P.  &  W. 

60  §§   983,  984;    Lee  v.  Hefley,  21  49 

Ind.    98;    Fleetford   v.    Barnett,    11  66   White  v.  Murtland,  71  111.  250, 

Colo.  App.  77.  ^ 

61  McCoy  V.  Trucks,  121  Ind.  292 ;  ^  ,  i  p  e  v. 
01,  ^^  '  T,  10J  T  J  T-c  Bromme,  26  Wis.  372;  Gunder  v. 
Shewaltcr  v.  Bergman,  124  Ind.  lo5; 

Russell  V.  Chambers,  31  Minn.   54;  ^ibbits,    153   Ind.    591,   600;    Nolan 

Badder    v.    Keefer,    91    Mich.    611;  v.  Glynn,  163  Iowa  146,  citing  the 

Baird    v.    Boehner,    77    Iowa    622;  text. 
Breiner  v.  Nugent,  136  Iowa  322.  67  Ferguson  v.  Moore,  supra. 
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his  o^vn  family  and  the  defendant's  pecuniary  circumstances.^® 
It  is  held  in  Indiana  that  in  an  action  by  the  seduced  female 
the  defendant's  financial  standing  may  be  shown ;  ^^  but  in  Iowa 
neither  the  plaintiff's  financial  circumstances  nor  that  of  her 
family  is  a  proper  subject  of  proof  if  the  defendant  did  not 
avail  himself  of  it  to  effect  the  seduction."^"  The  measure  of 
damages  in  this  action  is  peculiarly  within  the  province  of  the 
jury.'^  It  was  long  ago  remarked  by  Wilmot,  C.  J.,  that 
'^actions  of  this  sort  are  brought  for  example's  sake,  and  although 
plaintiff's  loss  in  this  case  may  not  really  amount  to  the  value 
of  twenty  shillings,  yet  the  jury  have  done  right  in  giving  lib- 
eral damages."  '^  ''It  is  believed,"  said  Sherwood,  C.  J.,  "that 
no  case  can  be  found  in  the  books  where  the  verdict  in  an  action 
such  as  this  has  been  set  aside  upon  the  sole  ground  of  awarding 
excessive  damages."  '^  There  is  especial  reason  why  verdicts 
will  not  be  interfered  wdth  where  the  seduced  is  the  plaintiff.'* 

Debauchment  mth  seduction  is  one  injury,  and  debauchment 
W'ithout  it  is  another.  The  rule  for  the  admeasurement  of  the 
damages  in  the  one  case  differs  from  that  in  the  other.  In  the 
former,  exemplary  damages  are  allowable ;  but  if  sexual  inter- 
course takes  place  without  seduction — without  the  aid  of  flat- 
tery and  artifice — no  recovery  can  be  had  by  the  father  beyond 
the  loss  of  services  and  incidental  expenses,  unless  the  debauch- 
ment is  accomplished  with  force  and  violence,  or  under  circum- 

68  McAuley  v.  Birkhead,  13  Ired.  69  Shewalter  v.   Borgman,   supra.  • 

28,    55    Am.    Dec.    427;     Grable    v.  Wilson    v.    Shepler,    86    Ind.    275;; 

Margrave,  4  111.   372,   38   Am.  Dec.  Gemmill  v.  Brown,  25  Ind.  App.  0.. 

88;  Peters  v.  Lake,  66  111.  206:  Her-  70  West  v.  Druff,  55  Iowa  335. 

ring  V.  Jester,  2  Houst.  06 ;   White  71  Riddle  v.  McGinnis,  22  W.  Va. 

V.      Murtland,      supra;      Clem      v.  253,  280. 

Holmes,  33  Gratt.  722,  36  Am.  Rep.  72  Tullidge   v.   Wade,   3   Wils.    18 

793;    Parker    v.    Monteith,    7    Ore.  Kerns    v.    Hagenbuchle,    60    N.    Y. 

277;    Applegate  v.   Ruble,   2   A.   K.  Super.  228. 

Marsh.   128;    Lavery  v.  Crooke,   52  78  Luther  v.  Shaw,  157  Wis.  234, 

Wis.  612,  38  Am.  Rep.  768;   Riddle  52     L.R.A.(N.S.)      85,     citing     the 

V.  McGinnis,  22  W.  Va.  253.     Con-  text;   :Morgari  v.  Ross,  74  Mo.  318; 

tra,  Hodsoll  v.  Taylor,  L.   R,   9  Q.  Marshall  v.  Taylor,   98   Cal.   55,  35 

B.    79;    Dain   v.    WyckofT,   7   N.   Y.  Am.   St.   144;   Mighell  v.   Stone,   74 

191;    Watson   v.   Watson,   53   Mich.  111.   App.    129;    Gunder   v.    Tibbits; 

168.      See    Haynes    v.    Sinclair,    23  Baird  v.  Boelimcr,  supra. 

Vt.  108.  74  Marshall   v.   Taylor,   stipra. 
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stances  constituting  the  crime  of  rape.  In  that  event  exemplaiy 
damages  may  be  recovered,'*  and  the  compensatory  damaj^es  are 
measured  by  the  same  standard  as  in  other  cases.'^ 

In  an  action  by  a  wife  to  recover  damages  for  the  seduction 
of  her  husband  evidence  is  admissible  to  prove  the  affectionate 
feeling  entertained  by  him  for  her  before  the  defendant  inter- 
vened, and  to  show  a  subsequent  change  of  feeling ;  and  for  the 
same  purpose,  and  to  show  the  mental  suffering  of  the  plaintiff, 
proof  may  be  made  of  manifestations  of  remorse  by  him  in 
interviews  with  her,  and  of  gi-ief  by  her  after  the  intimacy 
between  him  and  the  defendant  began." 

§  1284.  Evidence  for  defendant  in  mitigation.  The  bad 
moral  character  of  the  plaintiff  and  his  character  for  chastity, 
it  is  held  in  ISTew  York,  cannot  be  proved  in  reduction  of  dam- 
ages. Comstock,  J.,  speaking  for  the  court,  said:  "It  is  true 
that  in  actions  of  this  kind  compensation  is  given  for  injured 
sensibilities  of  the  parent,  and  that  a  pecuniary  value  is  placed 
upon  the  society  and  attentions  of  a  virtuous  daughter.  But 
to  justify  evidence  of  bad  reputation  in  general,  or  in  a  par- 
ticular respect,  it  must  first  be  shown  that  the  sensibilities  of 
such  a  parent  are  less  acute,  and  that  the  society  and  affec- 
tions of  a  virtuous  daughter  are  to  him  less  valuable  than  to 
other  men.  This  cannot  be  affirmed  in  fact,  and  there  is  no 
such  presumption  in  law."  '*  The  defendant  will  not  be  per- 
mitted to  show  that  the  plaintiff  is  devoid  of  natural  sensi- 
bilities.'® In  Delaware  the  defendant  may  show  the  plaintiff's 
dissolute  habits,  though  not  his  general  reputation  in  respect  to 
virtue ;  *°  and  in  Tennessee  it  may  be  shown  by  general  repu- 
tation that  the  plaintiff  is  a  person  of  profligate  principles  and 
dissolute  habits,  but  evidence  of  particular  acts  should  not  be 
received.®^  It  is  no  defense  to  the  parent's  action  that  the 
daughter  consented  willinjylv  to  the  seduction,  for  her  consent 

75Mohelsky    v.    Hartmeister,     68  78  Dain  v.  WyckofiF,   IS  X.  Y.  47. 

Mo.  App.  318:  De  Haven  v.  Helvie,  79  Grider  v.  Dent,  22  :\Io.  490. 

126  Ind.  82.  80  Robinson    v.    Burton.    5  Harr. 

76  Koenke  v.  Bauer,  162  :Mo.  App.  335. 

718.  81  Reed  v.  Williams,  5  Sneed  580; 

77  Ash  V.  Prunier,  44  C.  C.  A.  675,  Thompson  v.  Clendening,  1  Head 
105  Fed.  722.  287. 
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will  not  deprive  him  of  liis  action ;  '^  neither  is  the  defendant's 
responsibility  lessened  because  he  accomplished  his  purpose  by 
force,*^  In  an  action  by  the  woman  for  breach  of  promise  and 
seduction  her  criminal  misconduct,  known  to  the  defendant 
before  he  made  the  promise  to  marry  and  participated  in  by 
him,  cannot  lessen  his  liability." 

It  is  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  person  seduced  was  virtuous  at  the  time  of  the  seduc- 
tion, and  was  a  comfort  and  help  to  her  parents  if  she  lived  at 
home.*^  But  her  general  character  is  in  issue  on  the  question  of 
damages.  It  may  be  impeached  by  general  evidence,^®  and 
specific  acts  of  lewdness  and  immorality  may  in  some  states  be 
shown  "  if  the  seduced  is  the  plaintiff.*'  ISTot  only  may  want 
of  previous  chastity  be  proved  by  general  reputation  and  specific 
acts  of  unchastity,  but  it  may  be  proved  by  evidence  which  tends 
to  show  impure  conversation  and  improper  and  familiar  associa- 
tion with  men.*'  In  some  states  the  evidence  to  impeach  char- 
acter for  chastity  must  be  confined  to  general  reputation.^" 
Previous  chastity  is  not  essential  to  the  cause  of  action,  but 
antecedent  misconduct  may  have  much  influence  on  the  question 
of  damages  for  the  parent's  shame  and  disgrace,'^  or  for  that 

82Bartlett  v.  Kochel,  88  Ind.  425;  750.     See  Wallace  v.  Clark,  2  Overt. 

Barbour  v.  Stephenson,  32  Fed.  66;  93,  5  Am.  Dec.  654. 

McAulcy  V.   Birkhead,   13   Ired.   28,  87  White  v.  :Miirtland,  71  111.  250, 

55  Am.  Dec.  427.  22  Am.  Rep.  100;  Love  v.  Masoner, 

83Dalman    v.    Koning,    54    Mich.  6    Baxter    24,    32    Am.    Rep.    522: 

320;   Bradshaw  v.  Jones,  103  Tenn.  Verry  v.   Watkins,   7   C.  &  P.   308; 

331.  Hogan    v.    Cregan,    6    Robert.    138; 

84FIeetford  v.   Barnett,   11   Colo.  Kahn   v.   Freytag,  2   id.   678.      See 

App.   77.  Ford  v.  Jones,  62  Barb.  484. 

85  People  V.  Brewer,  27  Mich.  137;  88  Gemmill  v.  Brown,  supra. 
Gemmill  v.  Brown,  25  Ind.  App.  6 :  89  West  v.  Druff,  supra;  Stewart 
Robinson    v.    Powers,    129    Ind.    480.  v.   Smith,   92   Wis.   76. 

86  Rood  V.  Williams,  Robinson  v.  90  Shattuck  v.  Myers,  13  Ind.  46; 
Burton,  supra;  Smith  v.  Milburn,  IIofTman  v.  Kermercr,  44  Pa.  452; 
17  Iowa  30;  Lea  v.  Henderson,  1  Smith  v.  Yaryan,  69  Ind.  445,  35 
Cold.  146;  Bamfield  v.  :Ma8sey,  1  Am.  Rep.  232;  Doyle  v.  Jessup,  29 
Camp.   461;    Dodd   v.   Xorris,   3   id.  111.  460. 

519;    West  v.   Druff,   55   Iowa    335;  91  Hill  v.   Wilson,  8  Blackf.    123; 

Dalman  v.  Koning,  supra;  Parker  Comer  v.  Taylor,  82  Mo.  341:  Simp- 
V.   Coture,  63  Vt.   155,  25   Am.   St.       son  v.  Grayson,  54  Ark.  404,  26  Am. 
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of  the  person  seduced  when  she  is  the  plaintiff,®^  'Troof  of 
former  unchastity  may  be  considered  in  mitigation  of  damages, 
and  to  show  that  the  sexual  intercourse  was  without  enticement, 
artifice,  persuation  or  solicitation,  but  is  not  of  itself  a  defense 
if  the  plaintiff  had,  for  a  reasonable  time  before  the  alleged 
seduction,  been  leading  a  virtuous  life."  ^^  Where  the  person 
seduced  brings  the  action  she  may  not  recover  for  loss  of  char- 
:acter,  or  for  shame  or  disgrace  if  no  evidence  of  her  previous 
character  is  given.^* 

The  consent  or  connivance  of  the  parent  or  one  suing  in  the 
character  of  master  to  the  seduction  will  be  a  bar  to  the  action. 
And  conduct,  not  amounting  thereto,  but  only  to  negligence  or 
want  of  ordinary  prudence,  may  be  shown  as  tending  to  mitigate 
damages.^^  In  such  action  it  has  been  ruled  that  a  marriage 
between  the  seducer  and  the  seduced  and  his  acquittal  on  an 
indictment  for  the  seduction  may  be  proved  for  the  same  pur- 


St.  52;  Smith  v.  Milburn,  17  Iowa 
30;  Milliken  v.  Long,  188  Pa.  411. 
See  Lea  v.  Henderson,  1  Cold.  146, 
holding  that  the  fact  that  another 
person  had  had  intercourse  with 
the  person  seduced  before  her  al- 
leged seduction  by  the  defendant, 
this  being  unknown  to  him  or  to  the 
public  at  the  time  of  the  seduction, 
is  not  to  be  considered  in  mitiga- 
tion. 

The  unchaste  conduct  of  the  fe- 
male is  provable  in  mitigation  un- 
der a  general  denial  without  being 
otherwise  pleaded.  Wandell  v.  Ed- 
wards, 25  Hun  498. 

One  who  injures  the  reputation 
of  another  cannot  reap  a  benefit 
from  his  wrong;  hence  the  defend- 
ant cannot  show  that  after  the 
seduction  the  plaintiff's  character 
was  bad.  Shewalter  v.  Bergman, 
123  Ind.  155;  Ayer  v.  Colgrove,  81 
Hun  322.  Nor  that  the  female  was 
guilty  of  specific  unchaste  acts.  Mc- 
Kern  v.  Calvert,  59  Mo.  243;  Mor- 
gan V.  Ross,  74  id.  318. 


92  Olson  V.  Rice,  140  Iowa  630. 

93  Stowers  v.  Singer,  24  Ky.  L. 
Rep.  395,  and  cases  cited;  Patter- 
son V.  Hayden,  17  Ore.  238. 

94  Wilson  V.  Mangold,  154  Iowa 
352. 

95  Travis  v.  Barger,  24  Barb.  614; 
Richards  v.  Fouts,  11  Ired.  466; 
Graham  v.  Smith,  1  Edm.  Sel.  Cas. 
267 ;  Sherwood  v.  Tetman,  55  Pa. 
77;  Parker  v.  Elliott,  6  Munf.  587; 
Smith  V.  Masten,  15  Wend.  270. 

In  an  action  for  the  seduction  of 
the  plaintiff's  daughter  the  fact  of 
the  seduction  of  another  of  his 
daughters  three  years  previously  by 
other  than  the  defendant,  and  the 
circumstances  connected  therewith, 
is  not  admissible  in  mitigation  as 
tending  to  show  that  plaintiff  was 
chargeable  with  careless  indiffer- 
ence in  affording  opportunities  for 
criminal  intercourse  between  the  de- 
fendant and  the  daughter  whose 
seduction  he  is  alleged  to  have  ac-. 
complished.  Tourgee  v.  Rose,  19  R. 
I.  432. 
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pose.^®  In  Illinois  and  elsewhere  it  has  been  held  that  an  offer 
of  marriage  made  by  the  defendant  after  the  seduction  cannot  be 
considered  in  mitigation.^'^  Evidence  of  the  defendant's  general 
reputation  for  chastity  and  purity  of  life  is  not  admissible.'' 
If  money  furnished  by  the  defendant  to  the  plaintiff's  daughter 
is  not  shown  to  have  been  applied  to  plaintiff's  benefit  or  in 
reduction  of  his  damages  such  payments  cannot  be  proved.^^ 
That  the  female  seduced  has  in  a  previous  action  for  breach  of 
promise  of  marriage  recovered  punitive  damages  cannot  be  con- 
sidered in  mitigation  or  bar  of  the  action.^ 

§  1285.  Criminal  conversation  and  alienation  of  affections. 
The  husband's  injury  by  the  wrong  of  criminal  conversation 
consists  in  his  mental  suffering  from  the  dishonor  of  the  mar- 
riage bed,  and  the  loss  of  the  affections  of  his  wife  and  the 
comfort  of  her  society,  as  well  as  the  pecuniary  injury  from 
loss  of  her  services.  The  loss  of  "services"  in  this  connection 
does  not  ordinarily  involve  a  loss  measurable  by  pecuniary 
standards;  the  term  implies,  rather,  whatever  of  aid,  assistance, 
comfort  and  society  the  wife  would  be  expected  to  render  or 
bestow  upon  her  husband  under  the  circumstances  in  which 
they  lived. ^  It  is  immaterial  that  the  wife  is  entitled  to  her 
own  earnings,^  or  that  she  owned  property  if  it  was  not  used 
or  there  was  not  a  rea.sonable  expectation  that  it  would  be  used 
for  the  benefit  of  the  husband.*    The  extent  of  the  actual  injury 

96  Eichar  v.  Kistler,  14  Pa.  282,  for  seduction  is  admissible.  Hein 
53  Am.  Dec.  551.  v.  Holdridge,  78  Minn.  468. 

97  White  V.  Murtland,  71  111.  2.50,  99  Russell  v.  Chambers,  31  Minn. 
22  Am.  Rep.  100;  Ingersoll  v.  54;  Sellars  v.  Kinder,  1  Head  133; 
Jones,  6  Barb.  661.  Pruitt  v.  Cox,  21  Ind.   15. 

98  Watson  V.  Watson,  53  Mich.  1  Luther  v.  Shaw,  157  Wis.  234, 
168.  52  L.R.A.(N.S.)   85. 

The  Minnesota  court  admits  that  2  Long    v.    Booe,    106    Ala.    570; 
the  generally  accepted  rule   is  that  Yundt  v.  Hartrunft,  41   111.   9    (in- 
evidence  of  the  general  character  of  jury  to  family  reputation), 
parties  to  civil  actions,  where  char-  3id. ;    Cross  v.   Grant,   62   N.   H. 
acter  is  not  a  part  of  the  issue,  is  075,  13  Am.  St.  607;  Stark  v.  John- 
inadmissible.     But,    on    the   ground  son,  43  Colo.  243,  127  Am.  St.  114; 
of  stare  decisis,  liold  that   evidence  Shannon   v.    Swanson,   208   111.    52? 
of  the  general  reputation  for  chas-  Jenness  v.  Simpson,  84  Vt.  127. 
tity   of  the  defendant  in  an  action  4  Jenness  v.  Simpson,  »upra. 
Suth.  Dam.  Vol.  V.— 9. 
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will,  of  course,  depend  on  their  prior  relations  and  tlie  practical 
consequences  between  them  of  her  defection.  In  this  class  of 
cases  an  actual  marriage  must  be  proved,^  and  the  gravamen  of 
the  action  is  that  the  defendant  has  committed  adultery  with  the 
wife.^  The  right  of  action  is  not  affected  if  the  wrong  was  com- 
mitted by  force,''  nor  by  the  fact  that  the  plaintiff  obtained  a 
divorce  from  his  wife  a  short  time  before  suit  was  brought,'  or 
condoned  her  wrong,^  or  had  not  lived  with  her  for  a  consider- 
able time.^°  The  amount  of  damages  is  left  to  the  discretion  of 
the  jury,  and  the  same  considerations  prevail  in  their  assess- 
ment as  when  they  are  awarded  in  favor  of  a  plaintiff  who  can 
feel  the  dishonor  of  other  seductions;  ^^  coui'ts  will  seldom  set 
aside  verdicts  for  excess, ^^  or  because  they  award  insufficient 


5  Hutcliins  V.  Kimmel,  31  Mich. 
126,  18  Am.  Rep.  164;  Browning  v. 
Jones,  52  111.  App.  597;  Stark  v. 
Johnson,  supra;  Frederick  v.  Morse, 
88  Vt.  126;  Jowett  v.  Wallace,  112 
Me.  389;  Vollmer  v.  Stregge,  27  N. 
D.  579. 

6  Wood  V.  Mathews,  47  Iowa  409 ; 
Prettyman  v.  Williamson,  1  Pen- 
new.  (Del.)  224;  Evans  v.  O'Con- 
nor, 174  Mass.  287 ;  Jowett  v. 
Wallace,  112  Me.  389. 

7  Egbert  v.  Greenwalt,  44  Mich. 
245,  38  Am.  Rep.  260. 

8  Wales  V.  Miner,  89  Ind.  118; 
Woldson  V.  Larson,  90  C.  0.  A. 
422,   164  Fed.  548. 

9  Macdonald     v.     Macdonald,     12 
Rettie     (Scotch)     1327;    Verholf    v. 
Van   Houwenlengen,   21    Iowa    429 
Sikes    V.     Tippins,     85     Ga.      231 
Stumm  V.  Hummell,   39   Iowa  483 
Smith  V.  Meyers,  52  Neb.  70;  Shan- 
non V.   Swanson,  supra. 

10  Bailey  v.  King,  27  Ont.  App. 
703;  Winter  v.  Henn,  4  C.  &  P. 
494;  Evans  v,  Evans,  [1899]  Prob. 
195. 

11  A  verdict  in  favor  of  the  plain- 
tiff, though  it  is  silent  as  to  com- 
pensatory, if  it  awards  exemplary, 


damages  may  be  corrected  by  the 
court  so  as  to  carry  nominal  dam- 
ages. Mills  V.  Taylor,  85  Mo.  App. 
111. 

12  Johnson    v.    Allen,    100    N.    C 
131;  Wales  v.  Miner,  89  Ind.   118 
Sikes   v.    Tippins,    supra;    Torre   v 
Summers,     2    Nott    &    McC.     367 
Johnston  v.  Disbrow,  47  Mich.  59 
Wilford  V.   Berkeley,   1   Burr.   609 
Duberly  v.   Gunning,  4   T.   R.   657 
Long  V.  Booe,   106  Ala.  570;    Pret 
tyman    v.    Williamson,    1    Pennew 
(Del.)     224;     Browning    v.    Jones, 
supra;     Puth     v.     Zimbleman,     90 
Iowa    641;    Dorraan    v.    Sebree,    21 
Ky.  L.  Rep.  634 ;    Smith  v.  Meyers, 
supra;   Matheis   v.   Mazet,    164   Pa. 
580;   Speck  v.  Gray,  14  Wash.  589: 
Scheffler  v.  Robinson,  159  Mo.  App. 
527;    Jowett    v.    Wallace,    112    Me. 
389. 

For  cases  in  which  verdicts  have 
been  held  excessive,  see  Hendrick  v. 
Biggar,  151  App.  Div.  (X.  Y.)  522; 
Berney  v.  Adriance,  157  App.  Div. 
(N.  Y.)  628;  Lupton  v.  Underwood, 
3  Boyce  (Del.)  519  (reducing  a 
verdict  in  favor  of  a  wife  from 
$4,000  to  $2,500)  :  Phillips  v. 
Thomas,  infra   (setting  aside  a  ver- 
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damages. ^^  The  pecuniary  ability  of  the  defendant  to  respond 
in  punitive  damages  may  be  proved/*  but  where  such  damages 
are  not  recoverable  the  wealth  of  the  defendant  is  immaterial,^* 
Where  the  trial  occurs  several  years  after  the  cause  of  action 
accrued  proof  of  the  defendant's  bankruptcy  at  the  former  trial 
is  not  competent. ^^  There  are  also  other  and  peculiar  considera- 
tions which  will  enter  into  the  account.^'     Evidence  in  miti- 


dict    for   $35,000    after    it    was    re- 
duced to  $25,000). 

13  Ward  V.  Thompson,  141  Wis. 
376. 

14  Prettyman  v,  Williamson, 
Matheis  v.  Mazet,  supra;  Miller  v. 
Pearce,  86  Vt.  322,  43  L.R.A.(N.S.) 
332.  Contra,  unless  he  used  his 
money  as  a  means  of  seduction. 
Cowing  V.  Cowing,  33  L.  J.   (N.S.) 

'Prob.  149. 

15  Phillips  V.  Thomas,  70  Wash. 
533,  42  L.R.A.(N.S.)  582;  Bailey  v, 
Bailey,  94  Iowa  598. 

16  Peters  v.  Lake,  66  111.  206. 

17  The  action  lies  in  this  case  for 
the  injury  done  to  the  husband  in 
alienating  his  wife's  affections,  de- 
stroying the  comfort  had  from  her 
company,  and  raising  children  for 
him  to  support  and  provide  for; 
and  as  the  injury  is  great,  so  the 
damages  given  are  commonly  very 
considerable.  But  they  are  prop- 
erly increased  or  diminished  by  the 
particular  circumstances  of  each 
case.  Tlie  rank  and  quality  of  the 
plaintiff;  the  condition  of  the  de- 
fendant, his  being  a  friend,  rela- 
tive or  dependent  of  the  plaintiff; 
or  being  a  man  of  substance;  proof 
of  the  plaintiff  and  his  wife  having 
lived  comfortably  together  before 
her  acquaintance  with  the  defend- 
ant, and  her  liaving  always  Iwrne  a 
good  cliaractiT  till  then;  and  proof 
of  a  settlement  or  provision  for  the 
children  of  the  marriage,  are  all 
proper    circumstances    of    aggrava- 


tion.    Buller's  N.  P.  27;   Mayne  on 
Dam.   (8th  Eng.  ed.)  584. 

The  extent  of  the  injury  in  any 
case  must  depend  in  a  great  meas- 
ure upon  the  previous  relations  of 
the  parties.  If  these  were  cordial 
and  affectionate,  and  such  as  are 
expected  to  exist  when  a  suitable 
marriage  has  been  formed,  under  a 
proper  sense  of  the  obligations  and 
responsibilities  that  belong  to  it, 
the  wrong  of  the  seducer  who  suc- 
ceeds in  withdrawing  the  wife's 
affections  from  her  husband,  and 
induces  her  to  live  with  him  a  life 
of  shame,  it  is  impossible  ade- 
quately to  measure.  If,  on  the 
other  hand,  the  husband  was  a  lib- 
ertine, and  has  brought  shame  upon 
his  family  by  his  own  notorious 
misconduct,  and  if  the  wife,  after 
the  destruction  of  her  affection,  by 
his  own  abuse  and  misconduct,  has 
linally  surrendered  her  own  honor, 
it  is  difficult  to  understand  what 
claim  he  can  have  to  legal  consid- 
eration. And  between  these  ex- 
treme cases  there  may  be  numerous 
others  differing  so  witloly  in  their 
facts,  that,  wliile  it  may  be  wise 
to  give  a  right  of  action  in  all, 
yet  the  measure  of  redress  must  be 
loft  largely  to  the  discretion  of  the 
proper  legal  tribunal,  which  shall 
be  at  liberty  to  award  much  or  lit- 
tle according  as  they  find  that  much 
or  little  has  been  lost  by  the  com- 
plaining party.  Cooley  on  Torts, 
224. 
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gation  will  be  received  which  tends  to  show  that  the  phiintiff  lias 
in  fact  suffered  less  injury  than  would  otherwise  he  a  probable 
inference  from  the  act  proved.'^®  It  is  proper  to  show  nnhappv 
relations  between  him  and  his  wife,  or  that  he  was  wanting  in 
affection  for  her,^^  or  that  there  was  but  slight  intercourse 
between  them ;  ^°  that  he  was  unkind  in  his  treatment  of  her, 
or  guilty  of  infidelities,^^  or  improprieties  with  other  women, 
especially  as  bearing  upon  the  extent  of  his  mental  suffering,^^ 
or  negligently  suffered  her  to  encounter  temptation,^^  or  that 


In  Wilton  v.  Webster,  7  C.  &  P. 
198,  the  husband's  knowledge  of  the 
infidelity  of  his  Avife  first  came  to 
him  upon  the  eve  of  her  death  by 
her  confession.  He  continued  to 
treat  her  kindly  as  long  as  she 
lived.  His  right  to  raaintain  the 
action  was  upheld;  but  the  dam- 
ages were  limited  to  the  shock  to 
his  feelings  and  the  loss  of  the  so- 
ciety of  the  wife  during  the  re- 
mainder of  her  life. 

18  Defendant  may  show  reconcili- 
ation as  a  mitigating  circumstance. 
Rehling  v.  Brainard,  —  Nev.  — ,  144 
Pac.  167. 

19  Berney  v.  Adriance,  157  App. 
Div.  (N.  Y.)  628;  Phillips  v. 
Thomas,  supra;  Miller  v.  Pearce, 
86  Vt.  322;  Lupton  v.  Underwood, 
3  Boyce  (Del.)  519;  Humphrey  v. 
Pope,  1  Cal.  App.  374;  Barnes 
v.  Tibbitts,  164  ]\Iich.  217;  Lewis  v. 
Roby,  79  Vt.  487,  118  Am.  St.  984; 
Ward  V.  Thompson,  146  Wis.  376; 
Hadley  v.  Heywood,  121  Mass.  236; 
Coleman  v.  White,  43  Ind.  429; 
Billings  V.  Albright,  66  App.  Div. 
(N.  Y.)  239;  Eudd  v.  Rounds,  64 
Vt.  432 ;  Bromley  v.  Wallace,  4  Esp. 
237;  Prettyman  v.  Williamson,  1 
Pennew.  (Del.)  224;  Browning  v. 
Jones,  52  HI.  App.  597;  Peek  v. 
Traylor,  17  Ky.  L.  Rep.  1312. 

20  Calcraft  v.  Harborough,  4  C.  & 
P.  499. 

21  Norton    V.     Warner,     9     Conn. 


172;  Bromley  v.  Wallace,  4  Esp. 
237;  Browning  v.  Jones,  52  111. 
App.  597 ;  Cross  v.  Grant,  62  N.  H. 
675,  13  Am.  St.  607;  Billings  v. 
Albright,  66  App.  Div.  (N.  Y.)  239. 
The  English  cases  are  not  agreed 
as  to  the  effect  of  open  adultery  on 
tlie  part  of  the  husband.  In  Sturt 
V.  Marquis  of  Blandford,  Windham 
v.  Wycombe,  4  Esp.  17,  Lord  Ken- 
yon  held  that  it  barred  the  action. 
In  Bromley  v.  Wallace,  4  Esp.  237, 
Lord  Alvanley  ruled  that  it  went 
in  mitigation  only.  Under  a  stat- 
ute providing  that  a  witness  in  any 
proceeding  instituted  in  consequence 
of  adultery  be  cross-examined  as  to 
any  act  of  adultery  unless  he  or 
she  has  already  given  evidence  in 
the  same  proceeding  in  disproof  of 
it,  a  husband  petitioning  for  the  dis- 
solution of  his  marriage  cannot, 
for  the  purpose  of  mitigating  dam- 
ages, be  questioned  concerning  acts 
of  adultery  committed  during  the 
lifetime  of  a  previous  wife.  Bab- 
bage  v.  Babbage,  L.  R.  2  P.  &  D. 
222. 

22  Phelps  V.  Bergers,  92  Neb.  851. 

23  Inderlied  v.  Bullen,  80  N.  J. 
L.  7;  Calcraft  v.  Harborough, 
supra;  Duberley  v.  Gunning,  4  T.  R. 
657;  Van  Vacter  v.  McKillip,  7 
Blackf.  598;  Bunnell  v.  Greathead, 
49  Barb.  106;  Pierce  v.  Pierce,  3 
Pick.  299;  Peek  v.  Taylor,  17  Ky. 
L.  Rep.  1312. 
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the  parties  were  divorced,^*  or  continued  to  live  and  cohabit 
together.^*  The  loss  to  the  plaintiff  may  be  greatly  mitigated 
by  showing  that  the  wife  was  of  bad  character  at  the  time  of 
the  alleged  wrong.  It  may  be  shown  that  there  had  been 
imj^roper  familiarities  between  her  and  other  men,^®  that  she 
was  wanting  or  reputed  to  be  wanting  in  chastity  before  her 
marriage,^'  or  had  committed  adultery  afterwards,^*  and  before 
the  cause  of  action  accrued ;  ^'  acts  of  this  kind  committed  there- 
after might  be  the  direct  result  of  the  defendant's  wrong.^°  The 
fact  that  the  defendant  was  solicited  by  her  will  also  go  in  miti- 
gation.^^ The  good  faith  of  the  defendant  may  be  shown  under 
a  general  denial  and  without  special  pleading. ^^  If  the  guilt 
of  the  defendant  is  admitted  the  evidence  in  mitigation  may 
take  a  wide  range ;  the  attitude  of  the  plaintiff  toward  the  mar- 
riage relation  may  be  shown  and  so  of  his  wife's  attitude  thereto ; 
it  bears  upon  her  value  to  him  and  upon  the  liability  for  puni- 
tive damages.^^  The  release  of  the  husband  from  his  obligation 
to  clothe,  support,  cherish  and  care  for  his  wife  goes  in  mitiga- 
tion.^* The  consent  of  the  plaintiff  to  the  act  complained  of 
bars  the  right  of  action ;  '^  but  in  the  absence  of  connivance  by 
the  husband  he  is  not  barred  of  a  recovery  because  he  did  not 
prevent  the  meeting  between  the  parties.^^  If  there  was  no 
seduction,  but  the  fall  of  the  wife  was  the  result  of  her  own 
licentiousness   or  she   voluntarily   gave  her  affections   to   the 

24McNamara   v.    McAllister,    150  St.  615;  Winter  v.  Henn,  4  C.  &  P. 

Iowa    243,    34    L.R.A.(N.S.)     436;  494. 

Prettyman  v.  Williamson,  1  Pennew.  29  Smith     v.     Hockenberry,      138 

(Del.)   224.  Mich.  129. 

2B  Smith    V.    Hockenberry,     mfra.  so  Elsam  v.  Faucett,  2   Esp.  562; 

Contra,  Frederick  v.  Morse,  88  Vt.  Winter  v.  Henn,  supra. 


126. 


31  Elsam  V.  Faucett,  supra. 


26  Xortonv.  Warner,  si/pra;  Ward  ^2  Strock    v.    Russell,     148     App. 

T.  Thompson,  146  Wis.  376.  ^^^-    ^^-  ^^"^    ^^^- 

«- ^  -WT.     ,    «.  X  ^„^  33  \^  ard  V.   Thompson,   supra. 

27  Conway  v.  Nicol,  34  Iowa  533;  „.  _  o-  a  -«ri.   iot 

*'  '34  Jenness  v.  Simpson,  84  Vt.  127. 

Ward   V.   Thompson,   supra;   Smith  35  Frederick  v.  Morse,  88  Vt.  126; 

V.    Hockenberry,    infra;    Hardy    v.  Kohlhoss  v.  Mobley,   102  Md.   199; 

Bach,  173  111.  App.  123.  Prettjnnan  v.   Williamson,   supra. 

28  Smith     V.     Hockenberry,     138  36  Woldson  v.  Larson,  90  C.  C.  A. 
Mich.    129,    146    Mich.    7,   117   Am.  422,  164  Fed.  548. 
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defendant  the  Imsband  has  no  cause  of  action  for  the  seduction.^' 
But  her  consent  to  the  adultery  does  not  bar  the  husband's  right 
to  recover  for  the  loss  of  the  consortium  with  her  which  is 
implied  from  the  adultery.^'  It  is  immaterial  in  an  action  by  a 
wife  whether  the  defendant  seduced  the  husband  or  latter 
seduced  the  defendant.'^  The  husband's  recovery  is  not  limited 
to  a  nominal  sum  because  his  wife  had  secretely  been  immoral 
with  other  men,  and  was  not  seduced  by  the  defendant.  "iSTo 
man  has  a  right  to  invade  the  home  of  another  and,  if  he  does, 
he  cannot  find  excuse  in  the  fact  that  he  is  not  the  only  sinner. 
The  only  issue  in  a  case  of  criminal  conversation  is  whether  or 
not  the  defendant  was  guilty  of  adultery  with  the  wife  of  the 
plaintiff  without  the  consent  of  the  latter.  If  guilty,  he  must 
respond  in  substantial  .damages."  *" 

The  right  of  a  wife  to  maintain  an  action  against  those  who 
wrongfully  and  wilfully  alienate  the  affections  of  her  husband 
from  her  is  not  ever^^vhere  admitted,  and  in  some  states  in 
which  it  exists  it  is  dependent  upon  statutes.  Where  the  action 
may  be  maintained  it  can  be  done  by  the  wife  alone  *^  without 
joining  her  husband ;  it  is  not  a  reason  for  denying  her  a  remedy 
that  she  is  living  with  him,^^  or  is  divorced  from  him.*^  The 
wife  need  not  show  the  loss  of  the  service  of  her  husband  or  any 
other  pecuniary  loss.'**  The  damages  recovered  become  her 
property.*^  The  alienation  of  the  affections  of  the  husband  is 
often  the  means   by  which   his   separation  from  his   wife   is 

37  Scott  V.  O'Brien,  129  Ky.  1,  ]2,  «  Claxton  v.  Pool,  182  Mo.  App. 

130  Am.  St.  419;  De-Ford  v.  John-  13. 

son,  152  Mo.  App.  209;   Hoggins  v.  42  Foot  v.   Card,   58   Conn.    1,   18 

Coad,  58  111.  App.  58.  Am.    St.    258,    6    L.R.A.    829;    Van 

38Bigaouette  v.  Paulet,  134  Mass.  Qlinda  v.  Hall,  88  Hun  452;  Gregg 

123,  45  Am.  Rep.  307.  ^    (^           3-  j^^^    ,^        oiq. 

39  Miller    v.    Pearce,    86    Vt.    322,  ., .-  tt  To  r»        o«.-,     1/. 

'  '  43  Keen  v.  Keen,  49  Ore.  362,   10 

43     L.R.A.CX.S.)      332;      Hart 


L.R.A.(N.S.)  504;  Beach  v.  Brown, 
20  Wash.  266,  43  L.R.A.  114,  72 
Am.   St.   98;    Postlewaite  v.  Postle- 


Knapp,  76  Conn.  135,   100   Am.  St. 

989.     See  Scott  v.  O'Brien,  129  Ky. 

1,  130  Am.  St.  419,  16  L.R.A.(X.S.) 

742,      criticising     the     Connecticut       ^^^i<^^'  ^  I^^^-  ^PP-  ^73. 

P^gg  44  Lupton  V.  Underwood,  3  Boyco 

40Scheffler   v,   Robinson,   159   Mo.        (Del.)   519. 
App.   527.  *5  Foot  V.   Card,  supra. 
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effected ;  tliat,  however,  is  not  essential  to  her  cause  of  action. 
The  wife  is  entitled  to  the  aid,  support,  protection,  comfort  and 
society  of  her  husband,  and  may  recover  for  the  loss  thereof  by 
the  wa-ongful  act  of  a  third  party,  though  the  husband  may 
continue  to  have  affection  for  her.*^  "A  husband  makes  a  prima 
facie  case  against  a  stranger  when  he  shows  that  such  stranger 
voluntarily  and  unasked,  intermeddled  with  his  domestic  affairs, 
and  intentionally  urged,  persuaded  and  induced  his  wife  to 
desert  and  abandon  him,  and  to  refuse  to  live  with  him ;  and  in 
the  absence  of  anything  in  the  evidence  to  justify  or  excuse  such 
conduct,  the  plaintiff's  right  to  a  recovery,  upon  proof  of  such 
facts,  is  established."  *'  Proof  of  adultery  is  not  required.** 
There  may  be  liabilit}-  for  the  partial  alienation  of  the  affec- 
tions of  a  wdfe;  and  even  if  there  was  no  affection  a  stranger 
has  no  right  to  interfere  and  cut  off  all  chance  of  its  spring- 
ing up.*®  But  damages  for  debauching  a  wife  cannot  be 
recovered,*"  or  evidence  thereof  introduced,*^  without  tendering 
the  issue  of  criminal  conversation.  It  is  presumed  that  affec- 
tion exists.*^  The  damages  must  be  limited  to  such  as  are  the 
natural  and  probable  result  of  the  defendant's  conduct.*^  It  is 
not  necessary,  in  order  to  confer  a  right  of  action,  that  the 

46Xicliols    V.    Nichols,    147    Mo.  « Ireland  v.  Ward,  51  Ore.  102; 

387,   401;   Xoxon  v.   Remington,   78  Higham  v.  Vanosdol,  101  Ind.  160; 

Conn.  290;  Gregg  v.  Gregg,  37  Ind.  Adams  v.  Main,  3  Ind.  App.  232,  50 

App.    210;     Scott    V.    O'Brien,    129  Am.  St.  200. 

Ky.  1,  16  L.R.A.(N.S.)  742,  130  « Dallas  v.  Sailers,  17  Ind.  479, 
Am.  St.  419  (except,  as  to  support,  79  Am.  Dec.  489;  Fratini  v.  Cas- 
to  the  extent  the  husband  may  be  lini,  66  Vt.  273;  Jenness  v.  Simp- 
compelled  to  furnish  it);  Nolin  v.  son,  84  Vt.  127;  Claxton  v.  Pool, 
Pearson,  191  Mass.  283,  4  L.R.A.  182  Mo.  App.  13. 
(N.S.)  643,  114  Am.  St.  G05;  Lup-  "Estrangement  is  obviously  not  a 
ton  V.  Underwood,  3  Boyce  (Del.)  bar  to  the  recovery  of  either  com- 
519.  pcnsatory     or     punitive     damages." 

Testimony  as  to  the  value  of  sup-  Williamson  v.  Osenton,  136  C.  C.  A. 

port    is    not    necessary    where    the  261,  220  Fed.   653. 
surrounding  circumstances  and  con-  6"  Sweikhart     v.     Hanrahan,     184 

ditions    in    life   of    (lie   parties    are  Mich.  201. 

.sliown — these    enalile    the    jury    to  51  Perry  v.  Lovejoy,  49  Mich.  529. 

form  an  estimate  of  the  wife's  loss.  62  Gregg    v.    Gregg,    supra;    Lup- 

Stanley  v.  Stanley,  32  Wasli.  489.  ton   v.  Underwood,   3   Boyce    (Del.) 

*7  llartpence   v.   Rogers,    143    Mo.  519. 
623.  63  l^ne  v.  Spcnce,  70  Xeb.  204. 
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defendant's  conduct  be  the  sole  cause  of  the  alienation  or  sep- 
aration. It  is  sufficient  if  the  conduct  of  the  defendant  was  the 
controlling  cause.** 

If  the  action  is  against  the  parents  or  either  of  them,  or  a 
guardian,  or  brother,  of  the  consort  the  intent  is  material  in 
determining  liability.  A  parent  has  the  right  to  advise  his 
child,  and  in  so  doing,  in  good  faith  and  with  a  proper  motive, 
is  not  to  be  regarded  as  a  mere  intermeddler.  "A  clear  case  of 
want  of  justification  on  the  part  of  the  parents  should  be  shown 
before  thej  should  be  held  responsible."  **  The  relations  of  the 
husband  and  wife  to  each  other  should  have  a  material  influence 
on  the  amoimt  of  damages.  If  the  plaintiff's  wife  or  the  wife 
if  she  is  the  plaintiff  had  reached  the  crisis  "when  love  begins 
to  sicken  and  decay"  the  recovery  cannot  be  as  large  as  if  the 
condition  was  otherwise.*^    Evidence  as  to  the  state  of  the  plain- 


er Baird  V.   Carle,   157   Wis.   565. 

55  Gernerd  v.  Gernerd,  185  Pa. 
233,  64  Am.  St.  646,  44  L.R.A.  549, 
and  cases  cited  in  opinion;  Ickes  v. 
Ickes,  237  Pa.  582,  44  L.R.A.  (N.S.) 
1118;  Pooley  v.  Button,  165  Iowa 
745;  Brison  v.  McKellop,  41  Okla. 
374;  Hossfeld  v.  Hossfeld,  110  C. 
C.  A.  131,  188  Fed.  61;  Gregg  v. 
Gregg,  37  Ind.  App.  210;  Multer  v. 
Knibbs,  193  Mass.  556,  9  L.R.A. 
(N.S.)  322;  Cornelius  v.  Cornelius, 
233  Mo.  1;  Leavell  v.  Leavell,  122 
Mo.  App.  654:  Miller  v.  Miller,  122 
Mo.  App.  693 ;  Barton  v.  Barton, 
119  Mo.  App.  507;  Trumbull  v. 
Trumbull,  71  Neb.  186;  Beisel  v. 
Gerlach,  221  Pa.  232,  18  L.R.A. 
(N.S.)  516;  White  v.  White,  140 
Wis.  538,  133  Am.  St.  1100;  Jones 
V.  Monson,  137  Wis.  478,  129  Am. 
St.  1082.  See  Cochran  v.  Cochran, 
127  App.  Div.  (N.  Y.)  319;  Allen 
V.  Forsythe,  160  Mo.  App.  202. 

The  burden  is  on  the  plaintiff  to 
show  bad  faith  and  maliciousness 
of  the  defendant  in  advising  the 
separation.  Baird  v.  Carle,  157 
Wis.    565;    Pooley    v.    Dutton,    165 


Iowa  745;  Jones  v.  Monson,  supra. 

Bad  faith  of  the  defendant  in  ad- 
vising separation  must  be  alleged 
in  the  complaint.  Baird  v.  Oarle, 
supra. 

The  defendant  may  show  facts 
in  justification  without  pleading 
justification.    Baird  v.  Carle,  supra. 

It  is  proper  to  instruct  the  jury 
that  the  presumption  is  tliat  the 
defendant  acted  in  good  faith  and 
not  maliciously  in  advising  a  sepa- 
ration.    Baird   v.   Carle,    supra. 

56  Williamson  v.  Osenton,  136  C. 
C.  A.  261,  220  Fed.  653;  Pooley  v. 
Dutton,  165  Iowa  745;  Baird 
V.  Carle,  157  Wis.  565 :  Leucht  v. 
Leucht,  129  Ivy.  700,  130  Am.  St. 
4^6;  Bathke  v.  Krassin,  78  Minn. 
272;  Van  Olinda  v.  Hall,  88  Hun 
452;    Rudd  v.   Rounds,   64  Vt.   432. 

The  rule  of  contributory  negli- 
gence has  no  application.  If  the 
defendant's  efforts  were  the  effect- 
ual cause  of  the  separation  there 
may  be  a  recovery  although  other 
causes  contributed  to  bring  it  about. 
Kevins  v.  Nevins,   68  Kan.   410. 
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tiff's  feeling  toward  his  wife  must  be  limited  to  the  time  pre- 
vious to  her  association  with  the  defendant.^'  In  estimating 
the  damages  sustained  by  a  wife  by  reason  of  the  alienation  of 
her  husband's  affections  the  effect  produced  upon  her  by  the 
relations  of  her  husband  with  defendant  are  to  be  considered.^* 
In  the  absence  of  the  aggravation  of  criminal  conversation  the 
relations  which  existed  between  the  wife  and  husband  may  be 
proved  for  the  purpose  of  showing  his  damage.^^  This  is  meas- 
ured by  the  value  of  her  services  and  marital  consort,  less  the 
value  of  the  performance  of  the  husband's  duty  to  support, 
clothe  and  care  for  her.^°  The  loss  of  the  comfort,  society  and 
service  of  the  wife  is  to  be  compensated  for,^^  and  the  disgrace 
and  dishonor  cast  upon  the  husband  are  to  be  considered.®^ 
Damages  may  be  allowed  as  smart  money  in  the  discretion  of 
the  jury  under  circumstances  which  permit  their  recovery  in 
other  tort  actions,®^  regardless  of  whether  there  have  been 
adulterous  relations  between  the  defendant  and  the  plaintiff's 
wife.®*  It  may  be  shown  that  the  defendant  attempted  to  use 
the  influence  of  her  property  to  effect  the  alienation,  and  to 
show  in  connection  with  that  fact  the  amount  of  the  property.®^ 
Under  a  statute  allowing  the  recovery  of  punitive  damages  for 
a  wrong  done  to  the  person,  one  who  has  intentionally  or  wil- 

57Fratini  v.  Caslini,  66  Vt.   273.  62  Linck    v.    Vorhauer,    104    Mo. 

58  Frederick  v.  Morse,  88  Vt.  126.  App.  368,  citing  local  cases. 

59Derham  v.   Derham,   125   Mich.  63  Lupton  v.  Underwood,  3  Boyce 

109;  Millspaugh  v.  Potter,  62  App.  (Del.)   519;  Williamson  v.  Osent'on, 

Div.   (N.  Y.)   521;  Bergman  v.  Solo-  jgg    q     q^    ^     261,   220    Fed.    653: 

mon,  143  Ky.  581;  Fuller  v.  Robin-  Woldson  v.  Larson,  90  C.  C.  A.  422, 

son,  230  Mo.  22.  ^g^  -p^^   g^g.  Qreggv.  Gregg,  37  Ind. 

The  effect  of  ill  treatment  by  the        .         „^^     tt-va  vnTu-i.      na  -i.- 

*'   .  App.  210;   white  V.  White,  76  Kan. 


82;  Nevins  v.  Nevins,  68  Kan.  410; 
Scott  V.  O'Brien,  129  Ky.  1,  16  L.R.A 
(N.S.)   742,  130  Am.  St.  419;  Leav- 


husband  may  be  shown  as  bearing 
on  the  wife's  attitude  toward  him 
Pooley  V.  Button,  165  Iowa  745. 

60  Rudd  V.  Rounds,  supra. 

eiHartpence   v.    Rogers,    143   Mo.       «"    ^-    ^^^^'«"'    ^^^    ^^-    ^^PP-    ^4; 
623;    Nichols    v.    Nichols,    147    Mo.       White  v.  White,   :40  Wis.  538,  133 
387;    Wilson    v.    Coulter,    29    App.       ^^-  St.  1100;  Hartpence  v.  Rogers, 
Div.    (N.  Y.)    85;    Knapp  v.   Wing,       Nichols  v.  Nichols,  supra. 
72  Vt.  334;  Reading  v.  Gazzam,  200  64  Callis  v.  Merrieweather,  98  Md. 

Pa.    70,    106;    Adkins   v.    Kendrick,       361,  103  Am.  St.  404. 
131   Kv.   779.  ^^  Knapp  v.  Wing,  supra. 
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fully,  without  justification,  alienated  the  affections  of  a  husband 
from  his  wife  may  be  liable  for  such  damages.^^  The  amount 
of  the  damages  is  in  the  discretion  of  the  jury,  which  will  not 
be  reviewed  unless  there  is  reason  to  believe  it  has  been  abused.^' 
Where  the  action  is  by  the  wife  for  the  alienation  of  the 
affections  of  the  husband  her  occupation  may  be  shown,  and 
perhaps  her  social  position  as  well  as  his,  as  bearing  upon  the 
value  of  the  latter's  consortium;  but  the  wealth,  rank,  social 
position  or  condition  of  the  defendant  is  immaterial,®^  except 
to  show  motive  and  which  party  was  the  enticer.®^  In  Missouri 
the  reputed  wealth  of  the  defendant  or  of  one  of  several  defend- 
ants may  be  proved  to  affect  compensatory  damagesJ°  In 
ISTebraska  the  earning  capacity  and  financial  condition  of  the- 
husband  bears  on  the  quantum  of  damagesJ^  If  punitive  dam- 
ages may  be  recovered  the  wealth  of  the  defendant  may  be 
shown,'^  but  not  his  reputed  wealth.'^  The  plaintiff  wife  may 
prove  the  cost  of  her  separate  maintenance  if  the  evidence  tends 
to  show  the  husband's  ability  to  support  her,'*  and  may  also  show 
that  as  the  result  of  the  defendant's  wrongful  acts  the  entire 
support  of  her  children  has  devolved  upon  her7^  The  value  of 
property  transferred  by  him  is  to  be  regarded.'®  If  the  con- 
veyance was  made  to  the  defendant  without  consideration  and 
he  has  since  enjoyed  it  the  facts  are  material  as  bearing  upon  his 
intent  to  deprive  the  plaintiff  of  all  means  of  support  out  of  the 


66  Williams  v.  Williams,  20  Colo. 
51. 

67  Warnock  v.  ]\Ioore,  91  Kan. 
262;  White  v.  White,  101  Minn. 
451;  Fuller  v.  Eobinson,  230  Mo. 
22;  Hartpence  v.  Rogers,  Cochran 
V.  Cochran,  supra.  See  Silvey  v. 
Silvey,  96  Miss.  137.  In  Allen  v. 
Forsythe,  supra,  the  verdict  was 
reduced  one-third.  In  Phelps  v. 
Bergers,  92  Xeb.  851,  a  verdict  was 
set  aside  because  grossly  excessive. 

68  Bailey  v.  Bailey,  94  Iowa  598. 

The  defendant's  wealth  is  imma- 
terial where  the  action  is  by  the 
woman's  husband.  Flinders  v.  Bai- 
ley,  133  Iowa  616. 


69  Scott  V.  O'Brien,  supra. 

70  Leavell  v.  Leavell,  supra. 

71  Harvey  v.  Harvey,  infra. 

78  Taylor  v.  Wilcox,  188  111.  App. 
18;  White  v.  White,  76  Kan.  82; 
Leavell  v.  Leavell,  supra;  Nichols 
V.  Nichols,  147  Mo.  387. 

73  Derham  v.  Derhani,  125  Mich. 
109. 

74  Bowersox  v.  Bowersox,  115 
Mich.  24. 

75  Taylor  v.  Wilcox,  188  111.  App. 
18. 

76  Williams  v.  Williams,  20  Colo. 
61. 
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property  of  her  hnsband,  and  as  tending  to  show  that  the  defend- 
ant was  interested  in  separating  the  husband  from  his  wife. 
It  may  also  be  shown  that  by  reason  of  such  conveyance  the 
plaintiff  had  not  recovered  anything  under  a  judgment  of  sep- 
aration obtained  against  her  husband  for  alimony  or  costs." 

Mental  anguish,  mortification  and  injured  feelings  must  be 
compensated  for;'*  and  if  proof  has  been  made  of  the  social 
standing  and  character  of  the  parties  and  the  circumstances 
surrounding  the  wrong  done  there  is  a  sufficient  basis  for  award- 
ing damages."'^  Damages  will  not  be  allowed  for  any  injury 
to  the  good  name  and  character  or  the  dishonor  of  the  plain- 
tiff's family.'"  The  effects  of  mental  suffering  may  be  proved, 
as  that  it  resulted  in  physical  suffering,  which  produced  a  mis- 
carriage. "This  was  competent  evidence  as  tending  to  show  the 
effect  of  defendant's  conduct  upon  her  health,  and  was  proper 
for  the  consideration  of  the  jury,  in  case  they  found  that  the 
miscarriage  was  the  direct  result  of  such  conduct,  upon  the  ques- 
tion of  damages  in  connection  with  the  wilful  misconduct  of 
the  defendants  in  alienating  the  husband's  affections  from  his 
wife  and  causing  him  to  separate  from  her."  '^  The  general 
allegation  of  damages  covers  mental  anguish  and  mortification.*^ 

It  may  be  proven  in  mitigation  that  the  plaintiff  had  been 
guilty  of  improper  relations  with  a  certain  man  or  woman 
whether  the  consort  had  knowledge  thereof  or  not.®^  Evidence 
of  the  plaintiff's  reputation  for  chastity  when  married  is  imma- 
terial if  it  had  nothing  to  do  in  bringing  about  the  separation 

77  Wilson  V.  Coulter,  29  App.  Div.  80  Taylor  v.  Wilcox,  18S  III.  App. 
(N.  Y.)    85.  18. 

78  Lupton  V.  Underwood,  3  Boyce  *^  Lockwood      v.      Lockwood,      67 
(Del.)    519;   Taylor  v.  Wilcox,   188  Minn.  476. 

111.  App.  18;   Noxon  v.  Kemington,  82  Nevins  v.  Kevins,  68  Kan.  410. 

78  Conn.  296;   Adkins  v.  Kendrick,  83  Anpell    v.    Reynolds,    26    R.    I. 

131  Ky.  779;   Scott  v.  O'Brien,  129  ^^^'  ^^^  ^'^™-  ^t-  707;   Churchill  v. 

Ky.    1,    16    L.R.A.(N.S.)     742,    130  ^^^'^'  ^^  -''^'^-  ^'^  ^^^-  ^26;  Wolf 

A         L     AiQ      T  11  T  11        ^-  ^^^"1^'  92  Md.  138. 

Am.    St.    419;    Leavell    v.    Leavell,  _  ...  ^  ,,         ,   . 

Improper   relations   of  the  plain- 

supra;  Harvey  v.  Harvey,   75   Neb.       ^.^    ^,j^j^    ^^^^^    ^^^^^  ^^^^^    ^j^^ 

557;  Hartpence  v.  Rogers,  143  Mo.  ^ause  of  action  arose  may  not  be 
^23.  shown.     Welker  v.   Hazen,   247   Pa. 

79  Rice  V.  Rice,   104  Mich.  371.  122. 
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from  her  Imsband.'*  The  bad  character  of  the  wife  of  the  plain- 
tiff before  marriage  cannot  be  shown  unless  it  is  specially 
pleaded. ^^  The  cohabitation  of  the  wife  with  her  husband  after 
knowledge  of  his  illicit  act  may  be  considered  in  mitigation,  as 
may  delay  in  bringing  the  action,^^ 

A  person  who  has  persuaded  and  enticed  the  wife  of  the  plain- 
tiff to  refuse  him  marital  intercourse  must  respond  in  compensa- 
tory and  exemplary  damages  to  the  extent  the  jury  may 
determine  in  view  of  all  the  evidence  of  his  conduct,  though 
that  goes  to  show  he  committed  adultery  or  alienated  her 
affections  from  the  plaintiff.*'''  Testimony  showing  the  conduct 
of  the  defendant  after  the  plaintiff's  wife  had  left  him  and 
after  the  bringing  of  the  action  is  competent.®* 

84  White  V.  White,  76  Kan.  82.  87  Plourd  v.  Jarvis,  99  Me.  161. 

85  Frank  v.  Berry,  128  Iowa  223.  88  Sweikhart    v.    Hanrahan,     184 

86  Churchill  v.  Lewis,  supra.  Mich.  201. 
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CHAPTER  XXXIX. 

DAMAGES   FOR   TORTS   IN  ADMIRALTY. 

§1286.  Fundamental  diflference  between  liability  in  admiralty  and  at  com- 
mon law;   exemplary  damages. 

1287.  Division  of  loss  in  collision  cases;  contribution  between  joint  wrong- 

doers. 

1288.  Rule  applicable  to  other  torts;   in  what  proceedings  recovery  may 

be  had  by  passengers;  nominal  damages. 

1289.  Liability  confined  to  proximate  loss;  certainty  of  damage. 

1290.  Total  loss;  elements  of  damage. 

1291.  Total  loss,  what  is. 

1292.  1293.  Partial  loss;  elements  of  damage. 

1294.  Interest. 

1295.  Mitigation  of  liability. 

1296.  Recovery  by  owner  of  cargo;  who  may  sue. 

§  1286.  Fundamental  difference  between  liability  in  admi- 
ralty and  at  common  law;  exemplary  damages.  At  common 
law  a  party  injured  by  the  act  or  neglect  of  another  is  entitled 
to  recover  such  a  sum  as  will  place  him  in  as  good  condition  as 
though  the  wrong  had  not  occun-ed.  If  his  own  conduct  con- 
tributed to  produce  the  result  of  which  he  complains  he  cannot 
obtain  redress.^  The  civil  law  is  in  harmony  with  the  common 
law  on  this  proposition.  The  reason  for  the  rule  is  said  to  be 
based  upon  gi'ounds  of  public  policy,  which  requires,  in  the 
interest  of^the  whole  community,  that  every  one  shall  take  such 
care  of  himself  as  can  reasonably  be  expected.  There  is  another 
ajid  more  commonly  assigned  reason  for  regarding  contributory 
negligence  as  a  defense  instead  of  as  a  mitigation  of  damages — • 
the  law  has  no  scales  to  determine  whose  wrongdoing  was  the 
most  potent  factor  in  causing  the  mischief.  In  courts  of 
admiralty  the  mle  is  different.  As  between  the  parties  to  the 
wrong  complained  of,  the  loss  resulting  from  a  collision  will  be 
divided  in  three  classes  of  cases :  first,  when  there  is  no  fault  on 
either  side;  second,  when  the  fault  is  inscrutable;  and  third, 

1  Belden  v.  Chase,  150  U.  S.  674,      691,  37  L.  ed.  1218,  1224. 
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when  both  parties  are  in  fault.^  This  rule  of  apportionment 
emanated  from  the  ancient  maritime  codes. 

Exemplary  damages  are  not  recoverable  in  a  suit  in  rem 
against  a  vessel  for  a  maritime  tort.^  A  claim  therefor  was 
disallo^ved  for  the  forcible  detention  of  possession  of  a  tug 
by  her  charterers  after  a  breach  of  their  contract,  where  that 
was  done  imder  legal  advice.*  Such  damages  cannot  be 
enforced  against  a  vessel  whose  owner  had  no  share  in  or  knowl- 
edge of  the  malicious  act  because  of  which  they  were  claimed.* 

§  1287.  Division  of  loss  in  collision  cases;  contribution 
between  joint  wrong-doers.  "The  rule  of  admiralty  in  collision 
cases,  as  we  understand  it,"  said  Justice  Bradley,  "is  that  where 
both  vessels  are  in  fault  they  must  bear  the  damage  in  equal 
parts — the  one  suffering  least  being  decreed  to  pay  to  the  other 
the  amount  necessary  to  make  them  equal,  which  amount,  of 
course,  is  one-half  of  the  difference  between  the  respective  losses 
sustained."  *  The  judge  further  said :  "But  when  claims  are 
prosecuted  judicially,  the  courts  regard  the  pleadings^  and  the 
English  courts  are  very  strict  in  holding  the  parties  to  their 
allegations,  and  in  refusing  relief  unless  it  is  sought  in  a  direct 
mode."^  If  only  one  party  sues,  and  the  other  merely  defends 
the  suit,  and  upon  the  proofs  it  appears  that  both  parties  are  in 
fault,  the  court  declares  this  fact  in  the  decree,  and  decrees  to 
the  libelant  one-half  of  the  damage  sustained  by  him — the  dam- 
age sustained  by  the  respondent  not  being  regarded  as  the  subject 
of   investigation   determinable   in   that  suit.*      This   technical 

2  Cohen's  Admiralty,  229.  ed.   854;    The   Chattahoochee,   21   C. 

3  The  William  H.  Bailey,  103  Fed.  C.  A.  162,  173  U.  S.  540,  43  L.  ed.  • 
799.  801,    74    Fed.    899;    The   Manitoba, 

4  The  Mascotte,  72  Fed.  684.  i22  U.   S.  97,  30  L.  ed.   1095 ;   The 

5  Tlie    Seven    Brothers,    170    Fed.  q    r    jjoyt,  136  Fed.  671. 

l-*^-  7  See  The  Itasca,  117  Fed.  885. 

6  The  North  Star,  106  U.  S.  17,  ^  The  rule  of  The  Milan,  Lush. 
20,    27    L.    ed.    91,    93,    citing    The       ggg^   ^^^^  ^^^^^  ^^j^  ^,^.p^   ^^^  ^^ 


fault  for  a  collision  the  cargo  own- 
ers on  one  can  recover  against  the 


Catharine  v.  Dickinson,  17  How 
170,  15  L.  ed.  233  (which  case  estab- 
lished the  rule  for  the  supreme 
court  of  the  United  States),  and  other  ship  only  one-half  their 
other  cases  confirmatory  of  it;  The  damage,  applied.  The  Drumlanrig. 
Conemaugh,   189    U.   S.   363,   47    L.       [1910]  Prob.  249. 
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result  of  the  form  of  proceedings  and  pleadings,  in  whicli  the 
respondent  suffers  himself  to  be  placed  in  a  position  of  dis- 
advantage, has  led  to  the  erroneous  notion  that  each  party  is 
entitled  by  the  law  to  be  paid  one-half  of  his  damage  by  the 
other  party,  and  that  each  claim  is  independent  of  the  other. 
But  where  both  parties  file  libels,  as  they  are  entitled  to  do, 
although,  to  conform  to  the  pleadings,  a  decree  may  be  rendered 
in  each  suit  in  favor  of  the  libelant  for  one-half  of  his  damage, 
even  the  English  courts  will  not  allow  two  executions,  but  will 
grant  a  monition  in  favor  of  that  party  who  has  sustained  most 
damage  for  the  balance  necessary  to  make  the  division  of  dam- 
ages equal."  ^  In  this  country  if  both  parties  file  libels  the  suits 
will  be  consolidated  and  the  decree  will  pronounce  for  one-half 
of  the  difference  of  the  damage  sustained  by  the  two  vessels.^" 
Where  the  injury  results  from  the  combined  negligence  of  two 
or  more  ^^  vessels  the  damages  should  be  apportioned  equally 


•  The  North  Star,  supra. 

The  rule  declared  in  The  North 
Star  is  the  same  as  that  established 
in  the  house  of  lords  a  very  short 
time  before  that  case  was  decided. 
Stoomvaart  Maatschappy  Neder- 
land  V.  Peninsular  &  0.  S.  N.  Co., 
L.  R.  7  App.  Cas.  795   (July,  1882). 

10  Id. 

11  The  S.  A.  McCaulley,  116  Fed. 
107,  modifying  s.  c,  110  id.  227. 

It  is  said  in  The  Eugene  F. 
Moran,  143  Fed.  187:  There  are  a 
number  of  authorities  which  hold 
that,  in  cases  where  one  vessel  is 
towing  another,  the  tug  and  tow 
are  to  be  considered  as  one  ves- 
sel. The  Niobe,  13  Prob.  D.  556, 
[1891]  App.  Cas.  401;  The  English- 
man and  The  Australian,  [1894] 
Prob.  239;  The  Anerly,  58  Fed. 
794;  The  Komuk,  120  id.  841. 
Other  avithorities  hold  that  in  such 
cases  each  vessel  in  each  llotilla  is 
a  distinct  entity,  and  each  vessel 
at  fault  equally  liable  for  any  dam- 
age with  the  other  vessels  in  fault. 


The  Brothers,  2  Biss.  104,  Fed.  Cas. 
No.  1,969;  The  Peshtigo,  25  Fed. 
488;  The  Lyndhurst,  92  id.  681; 
The  Nettie  L.  Tice,  110  id.  461; 
The  Doris  Eckhoflf,  41  id.  156;  The 
Maling,  110  id.  227;  The  S.  A.  Mc- 
Caulley, 116  id.  107.  "In  my  opin- 
ion the  rule  which  holds  that  each 
vessel  in  fault  is  to  share  equally 
with  every  other  vessel  in  fault  is 
upheld  by  the  greater  weight  of 
authority,  particularly  in  this  coun- 
try, and  has  the  advantage  of 
greater    simplicity    of    application." 

"Where  all  the  tugs  employed  to 
perform  a  towage  service  belong  to 
the  same  owner  and  injury  is  sus- 
tained by  the  vessel  towed  through 
the  negligence  of  one  of  such  tugs, 
they  are  rightly  regarded  in  the 
same   situation   as  a  single  vessel." 

Rebstock  v.  Gilchrist  T.  Co.,  132 
Fed.  174,  and  cases  cited. 

Regardless  of  the  number  of  ves- 
sels at  fault  the  liability  is  appor- 
tioned equally  though  more  than 
one  of  them  is  owned  by  the  same 
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between  them,  the  right  being  reserved  to  the  libelant  to  col- 
lect the  entire  amount  from  either  of  them  to  the  extent  of 
her  stipulated  value  in  case  of  the  inability  of  the  other  to 
respond  for  her  portion.''^ 

The  rule  of  equal  liability  is  sometimes  varied,  as  where 
there  is  mutual  fault,  the  fault  of  one  vessel  being  much  greater 
than  that  of  the  other.  ^'  In  such  a  case,  as  between  the  cargo 
owner  and  the  vessels,  the  entire  proceeds  of  the  one  most  at 
fault  would  be  devoted  to  making  good  the  loss,  and  the  other 
vessel  will  be  liable  for  any  deficiency."  Where  the  rule  of 
equal  liability  governs  it  cannot  be  evaded  by  the  purchase  at 
a  discount  of  claims  for  injuries  to  cargo  by  the  agents  of  one 
of  the  vessels.  In  adjusting  their  liabilities  such  claims  will 
be  allowed  at  the  sum  paid,  with  interest.'^*  On  a  libel  for  the 
loss  of  a  vessel  and  cargo,  a  division  of  the  damages  having 
been  decreed,  if  one  of  the  parties,  pending  suit,  buys  the 
claims  of  the  cargo  owners  he  can  recover  from  the  other  only 
for  his  proportion  of  the  sum  paid,  with  interest  thereon. ^^  The 
fact  that  one  of  the  vessels  at  fault  cannot  be  brought  before 
the  court  because  without  the  jurisdiction  does  not  affect  the 
right  of  the  libeled  vessel,  which  has  paid  all  the  damages, 
to  be  subrogated  to  the  rights  of  the  original  damage  claim- 
ant and  to  bring  an  independent  suit  against  the  other  to 
establish  her  liability  also  and  to  enforce  contribution.^'''  The 
Harter  act  ^*  has  no  application  in  case  of  a  collision  by  mutual 

person.     The  Eugene  F.  Moran,  212  14  The  Victory,   15   0.   C.   A.  490, 

U.  S.  466,  53  L.  ed.  600.  68  Fed.  395. 

There  is  no  liability  upon  a  tow  15  The  Gulf  Stream,  58  Fed.  604, 

free  from  fault  if  she  was  passive-  64  id.  809,  12  C.  C.  A.  613. 

ly  in  control  of  a  tug;   the  two  do  16  Id. 

not  constitute  one  vessel.     The  Vio-  17  The  Mariska,  47   C.   C.  A.  115, 

letta,  141  Fed.  690.    The  Doris  Eck-  107   Fed.   989. 

hoff,    50   id.    134,   1    C.    C.   A.    494.  A  vessel  owner  who  has  paid  the 

See  Sturgis  v.  Boyer,  24  How.  110,  damage  done  to  a  cargo  by  his  own 

16  L.  ed.  591.  vessel  and  another  in  fault  may  re- 

12  The  Sterling  and  The  Equator,  cover  from  the  latter  by  way  of 
106  U.  S.  647,  27  L.  ed.  98.  contribution.     Erie   R.   Co.   v.    Erie 

13  See  Lake  Erie  T.  Co.  v.  Gil-  &  W.  T.  Co.,  204  U.  S.  220,  51  L. 
Christ  T.  Co.,  142  Fed.  89,  73  C.  C.  ed.  450. 

A.  313.  18  27  U.  S.  Stats.  445. 
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fault,  whereby  one  vessel  and  her  cargo  are  totally  lost,  so  as  to 
prevent  the  operation  of  the  general  rule  allowing  the  other  ves- 
sel, after  paying  the  entire  value  of  the  cargo,  to  recoup  one- 
half  of  that  amount  out  of  the  half  of  the  damages  awarded  to 
the  owners  of  the  lost  vessel.^'  The  claim  for  contribution  may 
be  enforced  in  proceedings  by  the  vessel-owner,  who  has  paid 
in  full  the  damages  sustained  by  cargo-owners  or  passengers, 
for  the  limitation  of  his  liability  though  the  vessel  against 
which  the  contribution  is  sought  was  not  a  party  to  the  suit  in 
which  such  liability  was  determined.^" 

§  1288.  Rule  applicable  to  other  torts;  in  what  proceedings 
recovery  may  be  had  by  passengers;  nominal  damages.  If  a 
person  injured  by  a  tort  which  is  cognizable  in  the  common-law 
courts  brings  his  suit  to  recover  therefor  in  a  court  of  admiralty 
he  elects  to  be  compensated  according  to  the  rule  there  prevail- 
ing ;  and  if  his  fault  contributed  to  the  wrong  of  which  he  com- 
plains he  must  be  content  with  the  recovery  of  a  moiety  of  the 
damages  resulting  from  it.^^  Where  seamen  are  injured  by  the 
fault  of  the  vessel  on  which  they  are  serving  and  the  co-operat- 
ing fault  of  another  vessel  their  recovery  against  the  latter  can- 
not exceed  one-half  their  loss ;  the  other  half  must  be  borne  by 
themselves,  inasmuch  as  they  cannot  claim  compensation  against 
their  employer  for  an  injury  resulting  from  their  own  neglect.^'^ 
The  recovery  by  a  seaman  for  the  consequences  of  the  negli- 
gence of  the  master  or  any  member  of  the  crew  of  the  vessel 
or  for  an  accident  is  limited  to  the  expense  of  his  maintenance 

19  The  Chattahoochee,  21  C.  C.  A.  22  The  Queen,  40  Fed.  694;  Ja- 
162,  173  U.  S.  540,  43  L.  ed.  801,  kobsen  v.  Springer,  31  C.  C.  A.  315, 
74  Fed.  899.  See  The  Viola,  60  87  Fed.  953;  The  Livingstone,  104 
Fed.  296.  Fed.   918;    Wm.   Johnson   &    Co.   v. 

20  In  re  Eastern  D.  Co.,  182  Fed.  Johansen,  30  C.  C.  A.  675,  86  Fed. 

1"9-  886;    The  Eddystone,   33   Fed.  925; 

2JAtlee    V.    Northwestern    Union       ^^^^^    ^     ^j^^^^^    34    jj     477.    ^j^^ 

P.  Co.,  21  Wall.  389,  22  L.  ed.  619;  ^.^^  ^^  Xorwalk,  55  id.  98;  The  Job 

McCord  V.  The  Tiber,  6  Biss.  409;  ^    ^^^  ^^    .^  ^^^^ 

The   Queen,   40   Fed.   694,   applying  ^^^^^^^^  ^^         ^^  .^  ^  ^    ^ 

the   rule  to  a   case  of   personal  in- 

juries;   The  Watson,  128  Fed.  201;  A.  520;  In  re  Lakeland  T.  Co.,  103 

Boucher  v.   Clyde  S.  Co.    (1904),  2  Fed.    328.     Contra,    The    Prudence, 

Irish  129.  212  Fed.  541. 
Suth.  Dam.  Vol.  V.— 10. 
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and  cure.^^  As  to  passengers,  shippers  or  consignees  the  meas- 
ure of  compensation  for  any  wrong  or  breach  of  contract  is 
damages  to  the  amount  of  the  whole  loss  sustained ;  being  inno- 
cent of  all  wrong,  they  bear  no  proportion  of  the  loss  resulting 
from  a  collision,^^  in  the  absence  of  negligence  contributing  to 
the  injury.^^  Their  full  damages  may  be  recovered  against 
either  vessel  in  a  suit  brought  therefor  or  they  may  be  allowed 
in  proceedings  for  the  limitation  of  liability  taken  by  the  owner 
of  either  vessel  in  fault,^^  The  damages  allowed  for  the  loss  of 
life  are  largely  in  the  discretion  of  the  court,  which  proceeds 
upon  the  same  rules  as  courts  of  common  law.^'  In  a  proceed- 
ing in  personam  for  the  recovery  of  damages  caused  by  the 
death  of  a  stranger  to  the  vessel,  the  rule  that  contributory  negli- 
gence has  merely  the  effect  to  divide  the  damages  does  not 
apply;  admiralty  will  give  effect  to  the  statute  of  the  state  in 
which  the  wrong  was  done.^'  The  master  of  a  tug  is  a  common- 
law  bailee  of  a  tow  in  his  charge,  and  may  recover  its  full  value 
against  another  vessel  which  collides  with  the  tow  and  causes 
its  loss.^^  It  is  otherwise  as  to  the  charterer  of  a  vessel  for  a 
fixed  sum,  he  paying  all  her  expenses  and  having  full  control 
and  management.  Her  contributory  fault  is  imputed  to  him.^" 
While  the  damages  done  to  a  scow  being  towed  by  a  tug,  the 
owner  being  an  innocent  sufferer,  are  primarily  chargeable  in 
equal  parts  to  the  tug  and  the  vessel  which  collided  with  her, 
if  the  owner  of  the  scow  is  unable  to  obtain  the  sum  charged 

23  The  Osceola,  189  U.  S.  158,  47  29  The  Jersey  City,  2  C.  C.  A.  365, 
L.  ed.  760;  The  Charles  H.  Klinck,  51  Fed.  527;  The  Mercedes,  108  Fed. 
172  Fed.   1019.  559. 

24  The  Atlas,  93  U.  S.  302,  23  L.  30  The  Livingstone,  104  Fed.  918, 
ed.  885;  The  Victory,  15  C.  C.  A.  reversed  on  other  questions,  113  id. 
490,    68    Fed.    395;     The    Virginia  §79,  51  C.  C.  A.  560. 

Ehrman  and  The  Agnese,  97   U.  S.  g^^  ^^^^^  ^^^  ^^^,^^^^  ^j  ^j^^  ^^g. 

^^t^^\-^^:l^.^:^^^TJiT\..        sel    retains    possession    and    control 

of  its  navigation  the  charter  party 
is  a  mere  contract  of  affreightment 


25  The  Lackawanna,  151  Fed.  499. 

26  In  re  Eastern  D.  Co.,  182  Fed. 


179 

n.^  rr,,       /-,,      1  xx       1  n A    -c  A     cQo        ^.Tid  thc  charterer  may  recover  his 
27  The    Charlotte,    124    Fed.    989.  ■' 


full   loss   from   the   other   vessel   at 
fault.     The  B 
Co.,  196  Fed.  375.  219  Fed.  139. 


See  §  1259. 

28  Monongahela  River  C.  0.  &  C.       fault.     The  Beaver,  135  C.  C.  A.  37, 


§  1289]    DAMAGES  FOE  TOKTS  IN  ADMIRALTY.  4991 

against  either  he  may  compel  the  other  to  pay  the  whole.^^  The 
provisions  of  the  Harter  act  do  not  affect  the  operation  of  the 
equitable  rule  which  gives  priority  to  the  claim  of  the  innocent 
cargo  owners  over  that  of  the  vessel  owner  against  the  fund 
available  for  the  payment  of  damages  sustained  through  a  col- 
lision brought  about  by  mutual  fault.^^  ITominal  damages  are 
not  awarded  for  personal  torts  in  admiralty.^' 

§  1289.  Liability  confined  to  proximate  loss;  certainty  of 
damage.  The  liability  in  admiralty  for  the  consequences  of  a 
collision  is  not  more  extended  than  in  the  common-law  courts 
in  cases  of  other  torts.  The  wrong-doer  must  respond  for  all 
the  direct  injury  which  follows  his  wrongful  act  or  culpable 
neglect ;  but  he  is  not  liable  for  anything  beyond  the  direct  con- 
sequences.^* Where  a  boat  engaged  in  transporting  ice  was  so 
aged  as  to  be  too  weak  to  stand  the  wear  and  tear  it  was  ruled 
that  for  an  injury  to  her,  which  caused  the  loss  of  her  cargo, 
the  party  in  fault  was  liable  only  to  the  extent  that  damage 
would  have  resulted  from  his  act  if  the  boat  affected  by  it  had 
been  ordinarily  fit  for  the  business  in  which  it  was  engaged.^* 
Remote  and  contingent  losses  caused  by  the  demoralization  of 
business  or  otherwise  cannot  be  recovered.^^  The  catch  of  fish 
made  by  a  fishing  vessel  totally  lost,  except  as  to  her  outfit, 
and  the  average  catch  of  fish  of  other  vessels  in  the  same  vicin- 
ity is  not  a  good  basis  on  which  to  make  an  award  of  profits 
from  her  prospective  catch  during  her  proposed  expedition,^' 
It  may  be  questioned  whether  the  better  rule  is  not  laid  down  in 
a  later  case  which  favors  the  view  that  the  proof  of  damages 
need  not  amount  to  a  demonstration.  A  fish  net  was  damaged, 
and  compensation  claimed  for  the  loss  of  fish  therein  and  for 

31  The    Job    T.    Wilson,    84    Fed.       Mary  S.  Lewis,   126  Fed.  848;    The 


John  H.  May,  53  Fed.  664. 


204. 

32  The  George  W.  Roby,  49  C.  C.  35  Mould   v.    The    New    York,    40 

A.  48],  111  Fed.  601. 


Fed.  900.  See  Gilkey  v.  The  Beta, 
44  id.  389;  Walaas  v.  Johnson,  204 
Fed.  440. 


33  In   re   California  N.   &   I.   Co., 
110  Fed.  670. 

34  Brown   v.   Pillow,   98    C.   0.   A. 
670,  174  Fed.  967;    The  J.   G.  Lin-  ^^  The  Glenogle,   122   Fed.    503. 
dauer,  158  Fed.  449;  The  Eickmers,  37  The  Menominee,   125   Fed.   530. 
73  C.  C.  A.  415,  142  Fed.  305;  The       See   §   60. 
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tlie  loss  of  the  probable  eatcb  during  the  time  the  net  was  being 
repaired.  The  evidence  of  others  who  were  fishing  in  the 
vicinity  and  the  number  of  fish  taken  from  the  net  after  it  was 
injured  afforded  a  basis  for  awarding  damages  for  being 
deprived  of  the  opportunity  to  make  a  catch  of  fish.^^  If  a 
collision  deprives  the  master  of  a  ship  of  his  compass,  chart 
and  logiine,  thereby  rendering  it  difficult  if  not  impossible 
for  him  to  know  his  exact  whereabouts,  and  he  judiciously 
undertakes  to  reach  a  place  of  safety,  and  is  not  chargeable 
with  negligence  in  his  attempt  to  do  so,  the  wrong-doer  is 
liable  for  the  consequences,  as  the  abandonment  of  the  vessel 
made  necessary  by  her  becoming  grounded.  Depriving  the 
vessel's  officers  of  the  means  of  averting  such  an  accident  is 
the  proximate  cause  of  the  resulting  loss.^^  If  personal  injuries 
result  from  a  collision  they  may  be  recovered  for  *°  and  so  may 
the  damage  resulting  from  the  loss  of  life.^^  The  latter  cause 
of  action  may  be  recovered  for  in  a  proceeding  in  rem  against 
the  vessel  responsible  for  it.*^  In  an  English  case  in  which  the 
collision  had  previously  been  adjudged  to  be  owing  to  the  mutual 
fault  of  two  vessels  there  was  added  to  a  moiety  of  the  plaintiffs' 
claim,  payable  by  the  defendants,  a  moiety  of  the  amount  of 
damages  recoverable  from  the  plaintiffs  by  the  owners  of  a  barge 
against  which  the  plaintiffs'  vessel  was  driven  in  consequence 
of  the  collision.  It  was  contended  that,  as  the  parties  were 
joint  tort-feasors,  no  contribution  could  be  claimed  from  the 
defendants  in  respect  of  the  damage  to  the  barge  paid  by  the 
plaintiffs.  This  contention  was  overruled,  and  it  was  held  that 
liability  for  such  consequential  damage  existed,  notwithstand- 
ing it  arose  out  of  a  tort.'*^  The  expense  incurred  in  replacing 
papers  lost  by  a  libelant  in  a  collision  is  too  remote  to  be  an 
element  of  damage.**     A  libelant  may  recover  the  reasonable 


126. 


The   Seven   Brothers,    170    Fed.  41  Id.;  The  Sea  Gull,  Chase's  Dec. 

145. 

39  The   City  of  Lincoln,   15   Prob.  '' ^^^  ^^^  ^""'  ^^'^^^'^  ^^^^^  ^^S- 

«The    Frankland,     [1901]     Prob. 
Div.  15.  ^g^ 

40  The  George  and  Richard,  L.  R.  44  Jacobsen  v.  Dalles,  P.  &  A.  N. 
3  Adm.  46G.                                                   Co.,  93  Fed.  975. 
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premiums  paid  a  surety  company  for  securing  the  payment  of 
his  costs  or  the  release  of  a  libeled  vessel  free  from  fault *^  The 
salvage  award  in  favor  of  a  rescuing  tug  may  be  recovered,  as 
may  the  costs  paid  therein  and  the  value  of  property  dam- 
aged.*^ 

Under  the  maritime  law  a  seaman  who  is  injured  or  becomes 
ill  while  in  the  service  of  his  ship  is  entitled  to  medical  care, 
nursing  and  attendance,  and  to  a  cure,  so  far  as  a  cure  is  pos- 
sible, at  the  expense  of  the  ship.  The  duty  devolves  upon  the 
master  to  take  all  reasonable  measures  to  that  end;  for  his 
neglect  in  that  behalf  her  owners  are  responsible.  If  neglect 
results  in  increasing  the  pain  of  the  injured  seaman  and  renders 
a  temporary  injury  permanent  he  may  recover  therefor,  though 
but  for  such  neglect  the  liability  of  the  owners  would  be  limited 
as  stated.*''^  Damages  for  loss  of  earnings  and  expenses  after 
discharge  from  service  are  recoverable  from  a  shipowner  who 
has  failed  to  furnish  proper  medical  attention  and  care  to  an 
injured  seaman.** 

§  1290.  Total  loss;  elements  of  damage.  If  a  vessel  is  com- 
pletely lost  the  libelant  is  entitled  to  have  restored  to  him  such 
a  one  as  he  has  been  deprived  of.  While  the  measure  of  dam- 
ages for  loss  of  a  vessel  is,  in  the  first  instance,  the  market 
value,^^  in  the  absence  of  a  market  for  such  type  of  vessel  the 
damages  are  to  be  ascertained  by  deducting  the  amount  of 
depreciation  from  the  original  cost.^°  It  was  said  where  there 
was  a  loss  of  a  French  fishing  brig  of  the  kind  French  fisher- 
men are  willing  to  use  for  their  business,  and  such  as  are 
constantly  built  in  France  for  that  purpose,  that  the  fact  that 

«Tlie  Volund,  104  C.  C.  A.  373,  Fed.  863;   Wittekoppe  v.  New  York 

181  Fed.  643;  The  Europe,  175  Fed.  &  P.  S.  S.  Co.,  189  Fed.  920;   VVhit- 

596;    The   John   D.   Dailey,    158   id.  ney  v.  Olsen,  47  C.   C.  A.  331,   108 

642.  Fed.  292. 

« The  Charles  G.  Lister,  174  Fed.  48  North  Alaska  Salmon  Co.  v. 
288. 

^^  Croucher  v.  Oakman,  3  Allen 
185;  The  M.  E.  Luckenbach,  174 
Fed.  265;   The  Fullerton,   92   C.   C. 

A.  463,  167  Fed.   1;   The  Troop,  63  Co.,  128  C.  C.  A.  366,  211  Fed.  840. 

0.   C.   A.    584,    128    Fed.    856;    The  ^0  The  Samson,  133  C.  C.  A.  260, 

Matterhorn,    63   C.   C.   A.   331,    128  217   Fed.   344. 


Larsen,  135  C.  C.  A.  661,  220  Fed. 
93. 

49  Alaska  S.  S.  Co.  v.  Inland  Nav. 
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vessels  of  the  same  tonnage,  which  English  and  American 
fishermen  consider  superior  to  the  French  vessels,  could  be 
built  or  purchased  for  a  considerably  less  sum  in  England  or 
the  United  States  was  immaterial,  in  view  of  the  fact  that 
there  was  a  regular  market  price  in  France  for  vessels  like  the 
one  lost.*^  Where  there  was  a  total  loss  of  an  expensive  pleasure 
yacht,  for  which  there  was  no  established  market  value,  the 
court  said  that  her  original  cost,  her  condition  at  the  time 
of  the  loss  and  the  sum  for  which  the  plaintiff  could  have  got 
such  another  yacht  built,  were  important  matters  in  the  cal- 
culation. Another  inquiry  of  practical  value  would  be,  what 
amount  any  person  of  sufficient  means,  desiring  to  acquire  a 
yacht  of  her  size  and  character,  might  reasonably  be  expected 
to  be  willing  to  pay  for  the  same  rather  than  incur  the  cost  of  a 
new  stnicture,  considering,  nevertheless,  the  inducements  to 
secure  the  new  by  reason  of  the  probable  improvements  and  the 
other  advantages  which  the  new  offers. ^^  The  test  of  the  value 
of  a  vessel,  in  the  absence  of  a  market  value,  is  what  she  was 
fairly  worth  to  her  owners  from  a  business  point  of  view.^' 

It  has  been  held  that  the  value  of  the  property  lost  at  the 
time  of  its  destruction  affords  full  indemnity  to  the  owners  of 
it,^*  and  that  there  cannot  be  a  recovery  for  lost  freights  or  the 
contingent  profits  which  the  master  of  a  vessel  might  realize 
from  the  allowances  made  to  him  upon  the  voyage.®^  All  the 
adjudications  have  not  held  to  this  great  strictness.  Where  a 
smack  was  negligently  run  down  while  performing  salvage 
service  her  value  was  recovered  and  also  damages  for  the  loss 
of  the  anticipated  salvage  reward.^^  In  a  later  English  case 
than  is  referred  to  in  note  fifty-five  the  principle  is  said  to  be 
well  established  to  allow  the  gross  freight,  less  the  expense  which 
would  have  been  incurred  in  earning  it.*'  Where  the  vessel 
lost   was   without  cargo,   but  was   under  charter,   the   profits 

SI  Guibert  v.  British  Ship  George  53  The  Harmonides,    [1903]    Prob. 

Bell,  3  Fed.  581.    See  The  Colorado,       1- 
Brown  411  '*  ^lie  Mobila,  147  Fed.  882. 

55  The  Columbus,  3  W.  Rob.   164 


52  The  H.  F.  Dimoek,  23  C.  C.  A. 


(1849; 


123,  77  Fed.  226.     See  La  Norman-  56  The  Betsey  Carnes,  2  Hagg.  2S. 

die,  7  C.  C.  A.  285,  58  Fed.  427.  57  The  Canada,  Lush.  584   (3860). 
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under  the  charter-partyj  rather  than  interest  on  her  value  at 
the  end  of  the  journey,  more  accurately  represented  the  loss  to 
the  owner,  and  was  considered  to  be  the  equivalent  of  freight 
when  a  cargo  is  on  board.^*  Where  a  vessel  was  lost  while 
proceeding  from  her  home  port  with  a  cargo  to  a  foreign  port, 
thence  to  go  to  another  port  and  return  home  under  a  charter 
therefrom,  her  value  was  fixed  as  of  the  time  she  would  have 
reached  home,  including  the  profits  which  would  have  been 
derived  under  all  the  charters,  less  a  reasonable  allowance  on  a 
percentage  basis  for  contingencies.^^ 

In  this  country  the  admiralty  courts  do  not  recognize  any  dis- 
tinction between  cases  of  partial  and  total  loss  in  determining 
the  damages  which  may  be  recovered  for  a  collision.  In  both 
classes  of  cases  they  allow  as  part  of  the  damages  the  net 
freight  which  the  vessel  was  in  process  of  earning  at  the  time 
of  her  loss.^°  The  rule  has  been  applied,  though  it  has  recently 
been  dissented  from,®^  where  a  vessel  was  chartered  for  a  fixed 
time  and  was  wholly  lost  while  engaged  in  the  performance  of 
the  contract.^^  In  the  case  last  cited  compensation  was  allowed 
for  the  loss  of  a  verbal  charter  for  the  season  which  embraced 
many  trips  subsequent  to  the  one  on  which  the  collision  occurred. 
Judge  Lowell  stated  that  his  ruling  was  "an  advance  upon  the 
decisions,"  and  Judge  Brown  has  observed  of  it  that  "no  other 
similar  case  in  this  country  or  in  England  is  found."  ^^  The 
rule  which  permits  the  recovery  of  the  net  value  of  an  existing 
charter  rests  upon  the  ground  that  the  loss  of  the  vessel  is 
necessarily  followed  by  a  loss  of  the  profits  it  would  have  made, 
because  the  charterer  could  not  be  obliged  to  accept  perfoinn- 
ance  of  his  contract  by  the  employment  of  any  other  than  the 

68  The  Kate,  [1899]   1  Prob.  165,  56  C.  C.  A.  365,  119  Fed.  853.     In 

174.  the  last  case  there  was  a  recovery 

59  Tlie  Racine,  [1906]  Prob.  Div.  of  interest  on  the  value  of  the  ves- 
273,  following  The  Kate,  supra.  sel  and  her  pending  freight. 

60  The  Rebecca,  1  Blatch.  &  H.  62  The  Hope,  5  Fed.  822;  The 
356;  The  Baltimore,  8  Wall.  386,  Freddie  L.  Porter,  8  id.  170.  Com- 
19  L.  ed.  465;  The  Hope,  5  Fed.  pare  The  Amiable  Nancy,  3  Wheat. 
822;  The  Minnie,  26  id.  860.  546,  4  L.  cd.  456. 

61  The  George  W.  Roby,  49  C.  C.  63  The  City  of  Alexandria,  40  Fed. 
A.  481,  111  Fed.  601;  The  Fontana,  697. 
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stipulated  vessel.  Hence  the  rule  staled  does  not  apply  where 
the  contract  provides  for  the  accomplishment  of  results  and 
leaves  the  contractor  at  liberty  to  use  any  instrumentalities  he 
sees  fit.'* 

There  has  arisen  some  difference  of  opinion  as  to  the  right 
to  recover  net  freight  which  would  have  been  earned  by  the 
lost  vessel  under  a  charter-party  which  she  had  not  entered 
upon.'^  But  that  question  has  been  put  at  rest  by  the  supreme 
court  of  the  United  States.  Brown,  J.,  said  for  the  court: 
The  probable  net  profits  of  a  charter  may  be  considered  in 
cases  of  delay,  occasioned  by  a  partial  loss,  where  the  ques- 
tion is  as  to  the  value  of  the  use  of  the  vessel  pending  her 
repairs.  *  *  *  But  in  cases  of  total  loss  the  probable 
profits  of  a  charter  not  yet  entered  upon  are  always  rejected.'^ 
*  *  *  In  cases  of  a  partial  loss  there  is  no  injustice  in 
allowing  the  probable  profits  of  a  charter  for  the  short  time 
during  which  the  vessel  is  laid  up  for  repairs ;  but  in  cases  of  a 
total  loss  the  recovery  of  such  profits  is  limited  to  the  voyage 
which  the  vessel  is  then  performing,  since,  if  the  owner  were 
entitled  to  recover  the  profits  of  a  future  voyage  or  charter, 
there  would  seem  to  be  no  limit  to  such  right  so  far  as 
respects  the  time  of  its  continuance,  and  if  the  vessel  were  under 
a  charter  which  had  months  or  years  to  run  the  allowance  of 
the  probable  profits  of  such  charter  might  work  a  great  prac- 
tical injustice  to  the  owner  of  the  vessel  causing  the  injury.'''^ 

There  cannot  be  a  recovery  for  lost  freight  when  the  vessel 
is  wholly  laden  with  her  owner's  goods  at  the  time  of  the  col- 
lision because  of  the  rule  which  confines  the  recovery  of  the 

64  Id. ;    The   North   Star,   44   Fed.  complete  performance   of   the  char- 

492.    In  the  last  case  a  steamer  was  ter. 

sunk    after    she    had   entered    upon  65  The  Iberia,  46  Fed.  301. 

the  performance  of  her  charter.   Her  66  Citing   The   Amiable  Nancy,   3 

owner  was  paid  a  considerable  sum  Wheat    546 
for  a  re-assignment  and   release  of 
his   interest   in   the  charter   on  the 
theory  that  he  had  the  right  to  sub- 

stitute    another    vessel.       On    that  ^unard  S.  Co.,  3   C.   C.  A.  534,  53 

consideration   it   was   held   that   he  Fed.    288;    The   Hamilton,    95    Fed. 

could  not  recover  the  profits  which  844;  In  re  Lakeland  T.  Co.,  103  id, 

would  have  accrued  to  him  from  a  328. 


67  The    Umbria,    166    U.    S.    404, 
421,  41  L.  ed.  1053,  1062;   Fabre  v. 
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shipper  to  the  value  of  the  cargo  at  the  place  of  shipment. 
Brown,  J.,  said :  "The  compensation  for  which  the  shipowners 
look  in  the  employment  of  their  vessel  to  carry  their  own 
goods  is  solely  in  the  expectation  of  the  enhanced  value  of  the 
goods  at  the  place  of  discharge;  and  if  that  expectation  of 
enhanced  value  cannot  be  considered  in  determining  the  own- 
er's loss  on  the  goods,  I  do  not  see  how  it  can  be  any  more 
considered  as  regards  the  loss  of  the  ship,  either  directly  or 
indirectly.  Nor  is  that  necessary;  nor  is  the  supposition  of  a 
fictitious  charter  necessary  in  order  to  satisfy  the  rule  of  resti- 
tidio  in  irdegrwm.  That  rule  will  be  fully  satisfied  by  allow- 
ing to  the  libelants,  as  in  the  case  of  goods  wholly  lost  at  sea, 
the  market  value  of  their  vessel  at  the  port  of  sailing  at  the 
time  she  was  devoted  to  the  voyage,  with  interest  from  that 
date ;  and,  in  addition  thereto,  whatever  stores  or  special  equip- 
ment of  any  kind  may  have  been  provided  for  the  voyage, 
including  the  wages  of  ofiicers  and  men  from  the  time  they 
were  engaged,  as  well  as  any  other  items  of  expense,  if  any, 
reasonably  incurred  for  the  prosecution  of  the  voyage  up  to 
the  time  of  loss,  with  interest  on  such  sums  from  the  time  they 
were  supplied  or  paid."  ®'  The  evidence  concerning  unearned 
freight  must  be  so  clear  that  the  court  can  estimate  its  value 
with  reasonable  certainty.^ 

In  proving  the  value  of  a  vessel  it  may  be  shown,  as  an  ele- 
ment thereof,  that  she  would  have  been  able  to  earn  a  bounty 
under  the  law  of  her  nationality;  but,  there  cannot  be  a  recov- 
ery for  the  loss  of  the  bounty.'"  To  the  full  value  at  the  time 
she  sunk  there  may  be  added  the  cost  of  raising  her  if  that 
is  necessary  in  order  to  ascertain  whether  she  should  be  aban- 
doned as  a  total  loss  or  repaired ;  '^  and  if  it  is  necessary  to 
remove  her  because  she  is  a  menace  to  navigation  the  expense 
of  so  doing  may  be  recovered.'^ 

88  The  Beatrice  Havener,  50  Fed.  71  The   Venus,    17   Fed.   926;    The 

232. 


Oneida,   84  id.   716. 
72  The 
70  Fabre  v.  Cunard  S.  Co.,  supra.       Fed.  555. 


69Pennell   v.   United    States,    162 
Pgj    Y5  72  The  Reno,  67  C.  C.  A.  479,  134 
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§  1291.  Total  loss,  what  is.  The  fact  that  a  vessel  sinks 
after  a  collision  does  not  of  itself  warrant  the  conclusion,  as  a 
matter  of  l^al  judgment,  that  either  she  or  her  cargo  is  a 
total  loss.'^  If  it  appears  probable  that  they  may  be  raised 
without  much  expense  and  the  vessel  repaired,  her  owners  can- 
not insist  upon  compensation  as  for  a  total  loss  if  they  have 
neglected  to  employ  reasonable  measures  to  mitigate  the  dam- 
age. In  some  cases  allowance  has  been  made  for  the  cost 
of  raising  a  sunken  vessel  though  she  was  not  repaired.  This 
course  has  been  taken  when  it  was  necessary  to  raise  her  in 
order  to  ascertain  whether  she  should  be  abandoned  as  a  total 
loss  or  not,  and  also  when  her  removal  was  required  because 
she  was  an  obstruction  to  navigation.'*  In  all  these  cases  the 
vessels  were  sunk  in  rivers  or  harbors  or  in  comparatively 
shallow  water  elsewhere.  If  the  sunken  vessel  lies  in  deep 
water  and  was  of  comparatively  little  value  before  the  col- 
lision her  owner  cannot  incur  large  expense  in  raising  her  and 
charge  the  vessel  in  fault  with  it,  and  also  with  the  cost  of 
repairs,  freight,  demurrage  and  value  of  the  cargo.  In  such  a 
case  the  recovery  will  be  limited  to  the  value  of  the  vessel, 
cargo,  freight  and  personal  effects  before  the  collision  occurred.'^ 
It  is  said  in  The  Granite  State  "^^  that  there  cannot  be  an 
established  market  value  for  barges,  boats  and  other  articles  of 
that  description  as  in  cases  of  grain,  cotton  or  stock.  The  value 
of  such  a  boat  depends  upon  the  accidents  of  its  form,  age  and 
materials ;  and  as  these  differ  in  each  individual,  there  could  be 
no  such  value.  A  person  may  make  considerable  profits  by 
the  use  of  an  old  hulk  of  little  value  in  the  market  for  vessels. 
His  loss  cannot  be  measured  by  the  ratio  of  her  profits,  as  he 
might  supply  himself  with  another  at  a  cheaper  rate.  But 
when  the  injured  vessel  is  not  a  total  loss,  and  is  capable  of 

73  The  Baltimore,  8  Wall.  377,  19  139;  Tlie  Venus,  17  Fed.  925;  The 
L.  ed.  463;  The  Bristol,  10  Blatch.  America,  11  Blatch.  485;  The  Mary 
537;   The  Thomas  P.  Way,  28  Fed.       Eveline,  14  id.  497;   The  Nebraska, 

626;   The  Havilah,  50  id.  331;   The  „  -r,  „«, 

'  '  '  3  Bene.  261. 

Granite  State,  3  Wall.  310,  18  L.  ed. 

179;    The    Ernest    A.    Hamill,    100  '' ^he  Havilah,  1  C.  C.  A.  519,  50 

Fed.  509.  Fed.  331. 

74  The    Empress    Eugenie,    Lush.  76  3  Wall.  310,  18  L.  ed.  179. 
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being  repaired  and  restored  to  her  original  situation,  the  cost 
necessary  to  such  repair  cannot  be  said  to  be  an  incorrect  rule 
of  damages.  Where  the  vessel  was  sunk  in  the  ocean,  the  water 
being  thirteen  fathoms  deep,  after  a  blow  by  the  bow  of  a 
steamer  which  cut  into  her  port  side  and  penetrated  about 
half  way  through  her,  and  one  wrecking  company  declined  to 
undertake  to  raise  her,  and  another  refused  to  do  so  for  any 
percentage  of  her  value  when  raised,  but  offered  to  make  the 
effort  for  $3,000  contingent  upon  success  and  without  regard 
to  the  value  of  the  vessel  as  saved,  a  finding  of  a  total  loss  was 
approved."'^ 

§  1292.  Partial  loss;  elements  of  damage.  If  a  damaged 
vessel  has  been  repaired  the  measure  of  damages  is  not  the 
difference  between  her  value  in  her  crippled  condition  and 
before  the  coljision,  but  the  cost  of  repairing  and  getting  her 
in  condition  to  be  repaired,''  though  the  repairs  may  put  her  in 
better  condition  than  she  was  in  before  the  injury."^'  The  rule 
is  restitutio  in  iritegrum.  Because  that  rule  is  a  profitable  one 
to  the  owner  of  an  injured  vessel  it  is  not  to  be  extended  beyond 
the  requirement  of  the  necessities  of  the  case.  He  cannot 
recover  for  the  increased  cost  or  repairs  caused  by  the  fact 
that,  on  opening  up  the  vessel,  parts  adjacent  to  those  parts 
injured  by  the  collision,  and  not  directly  involved  therein,  are 
found  to  be  unsound,  so  that,  on  that  account,  the  cost  of  repair- 
ing the  part  injured  is  increased  over  what  it  would  have  been 
if  the  adjacent  parts  had  been  sound.  There  may  be  instances, 
said  the  court,  where  adjacent  parts  which  are  unsound  are  so 
closely  connected  with  the  parts  directly  injured  by  the  collision 
that  they  cannot  be  distinguished  in  making  repairs,  so  that 
repairs  of  all  the  parts  amount  only  to  repairs  of  a  single  whole ; 

77  La  Normandie,  7  C.  C.  A.  285,  which  she  was  constructed  and  used 
58  Fed.  427.  an   allowance   in   addition   to   their 

78  The  Schooner  Catharine  v.  cost  wall  not  be  made  on  the  theory 
Dickinson,  17  How.  170,  15  L.  ed.  that  there  has  been  depreciation  in 
233;  Union  Ice  Co.  v.  Crowell,  5  C.  value  because  the  repairs  were  not 
C.  A.  49,  55  Fed.  87 ;  The  Norwood,  made  in  a  different  manner.  The 
215  Fed.  655.  Loch   Trool,   150  Fed.  429. 

If  repairs  restore  a  vessel  to  her  79  The  John   11.   Starin,   116   Fed. 

full   efficiency   for    the    purpose    for       433. 
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but  in  order  to  establisli  a  proposition  of  that  kind  and  thus 
enlarge  the  field  of  application  of  the  rule  of  restitutio  in 
integrum  the  facts  should  be  very  clear  and  strong.®"  The  rea- 
sonable value  of  the  repairs  made,  and  not  the  amount  paid 
therefor,  is  the  rule  of  damages,  especially  if  there  has  been 
negligence  in  not  procuring  surveys  on  notice  and  in  ascertain- 
ing the  probable  damages  before  accepting  the  only  bid  for 
making  the  repairs.®^  The  cost  of  temporary  repairs  is  not  the 
measure  of  recovery;  the  owner  is  en4;itled  to  such  sum  as  will 
restore  the  vessel  to  the  condition  she  was  in  before  the  injury.®^ 
Where  the  repairs  are  so  extensive  as  to  practically  amount  to 
a  rebuilding  of  the  vessel  the  measure  of  damages  is  the  value 
at  the  time  of  injury  less  the  net  salvage.®^  By  refusing  the 
lowest  offer  to  repair  his  vessel  the  owner  must  show  that  she 
would  have  been  injured  by  removing  her  to  tbe  place  where 
repairs  pursuant  to  such  offer  would  have  been  made.  He  may 
recover  the  dock  expense  while  the  vessel  was  there  pending  the 
negotiations  concerning  the  repairs.**  Inability  to  repair  a 
permanent  injury  at  a  reasonable  cost  justifies  an  allowance  in 
addition  to  the  cost  of  the  repairs  made.**  The  rule  of  liability 
for  the  cost  of  repairs  has  been  disregarded  where  the  damage 
done  might  as  well  be  attributable  to  the  worn-out  or  rotten 
condition  of  the  vessel  as  to  the  collision.  Both  vessels  were 
treated  as  at  fault,  and  the  injured  one  recovered  one-half  the 
cost  of  the  repairs.*® 

Demurrage  can  only  be  recovered  when  profits   have   act- 
so  The  Eickmers,  73  C.  C.  A.  415,       necessity   therefor,    that    they   were 
142    Fed.   305;    The   Providence,   38       made  at  the  lowest  prices,  and  pay- 
C.  C.  A.  670,  98  Fed.  133.  ^ent  of  the  bills.     The  Bratsberg, 

If   the    repairs    are    in    excess    of       227  Fed    1005 
what    was   made    necessary    by    the  ^^The  Elmer  A.  Keeler,  194  Fed. 

collision  the  diflference  between  the       „„q 

appraised   value   of   the   vessel   and  83  Shaver  Transp.  Co.  v.  Columbia 

the  sum  she  sold  for  before  the  re- 
pairs were  made,  measures  the  dam- 
ages. The  Marie  Palmer,  173  Fed. 
569. 

81  The    Robert    Hadden,    68    Fed.  **  The   Mcllvaine,    126    Fed.    434, 

2017.  citing  The  Helgoland,  79  id.  123. 

Prima  facie  evidence  of  the  cost  86  The  John   R.   Penrose,   86   Fed, 

of  repairs  is  made  by  showing  the       696;   The  Smedley,  216  Fed.  926. 


Contract  Co.,  208  Fed.  347. 

84  The    M.    Kalbfleisch,    59    Fed 
198. 
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ually  been,  or  may  reasonably  be  supposed  to  have  been  lost, 
and  the  amount  of  such  profits  has  been  proved  with  reason- 
able certainty."  The  English  law  on  this  point  may  not  be 
harmonizable  with  the  rule  just  stated.  In  a  recent  case  in 
the  house  of  lords  a  steam  dredger  was  injured  and  its  oumers 
were  deprived  of  the  use  of  it  for  some  weeks,  and  the  works 
on  which  they  were  engaged  were  delayed.  The  dredger 
belonged  to  trustees  who  were  charged  with  the  duty  of  main- 
taining a  harbor  and  waterway ;  their  funds  were  derived  from 
rates,  and  they  were  not  entitled  to  distribute  profits.  It  was 
held,  reversing  the  court  of  appeal,**  that  though  the  trustees 
were  not  out  of  pocket  in  any  definite  sum  they  were  entitled 
to  recover  damages  for  the  loss  of  the  use  of  the  dredger.  The 
ground  upon  which  the  court  of  appeal  proceeded  was  that  it 
was  not  shown  that  the  plaintiffs  had  sustained  any  tangible 
pecuniary  loss.  The  Lord  Chancellor  said :  I  am  not  quite  cer- 
tain that  I  understand  what  is  meant  by  the  use  of  the  word 
"tangible."  If  by  that  is  meant  that,  in  order  to  entitle  a  plain- 
tiff to  recover,  you  must  be  able  to  show  that  during  the  period 
of  repair  to  his  vessel,  or  his  cart,  or  his  horse,  some  specific 
money  has  been  lost  by  the  period  of  time  during  which  the 
article  has  not  been  susceptible  of  being  used,  the  principle  so 
affirmed  would,  as  it  appears  to  me,  go  very  far  beyond  the 
particular  case  now  before  your  lordships.  But  to  my  mind  it 
is  a  principle  for  which  there  is  no  authority  whatever.  This 
public  body  has  to  pay  money  like  other  people  for  the  conduct 
of  its  operations,  and  if  it  is  deprived  of  the  use  of  part  of  its 
machinery,  which  deprivation  delays  or  impairs  the  progress 
of  their  works,  I  know  no  reason  why  they  are  not  entitled  t^ 
the  ordinary  rights  which  other  people  possess,  of  obtaining 
damages  for  the  loss  occasioned  by  the  negligence  of  the  wrong- 

87  Tlie   North    Star,    80    C.    C.    A.       sel  would  have  obtained  a  profitable 
536,  151  Fed.  168;  The  Loch  Trool,       charter  entitles  her  to   recover  the 

150   Fed.   429;    The   Conqueror,   166  ,    ,,  .  ,  ,,    , 

1^^,        ^   v     vj  ,  probable   earnings    she    would    have 

U.  S.  110,  41  L.  ed.  937;   The  Sag-  ,         r^,       ..      ,     . 

r>r    T^  J     TAo     rr,       TT „ij        made.      The   ^orth    Star,    140    Fed. 

inaw,    95    Fed.    703;    The   Emerald,  ' 

[1896]    Prob.  Div.   192.  263. 

Reasonable  certainty  that  a   vcs-  88  The  Emerald,  supra. 
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doer."  As  interpreted  in  a  subsequent  case  '"  the  principle  here 
declared  is  that  where  by  the  wrongful  act  of  one  man  something 
belonging  to  another  is  either  itself  so  injured  as  not  to  be 
capable  of  being  used  or  is  taken  away  so  that  it  cannot  be  used 
at  all,  that  of  itself  is  a  ground  for  damages.  In  the  case  last 
cited  a  lightship  was  damaged  in  a  collision  caused  by  the  negli- 
gence of  the  defendants.  The  place  of  the  damaged  ship  was, 
during  the  time  of  her  repair,  taken  by  another  ship  which  was 
maintained  at  an  annual  expense  for  the  purpose  of  such  emer- 
gency. It  was  held  that  the  harbor  board  was  entitled  to  recover 
not  only  the  out-of-pocket  expenses  caused  by  the  collision,  but 
also  substantial  damages  for  the  loss  of  the  services  of  the  dam- 
aged ship  during  the  time  her  place  was  taken  by  the  substituted 
ship.  Following  the  case  last  cited  it  has  been  ruled  in  favor 
of  a  government  whose  war  vessel  was  laid  up  for  repairs  that 
the  contingency  that  she  might  have  been  needed  for  use  was 
ground  for  allowing  damage  in  the  nature  of  demurrage  while 
repairs  were  being  made.  In  other  words,  if  the  owner  of  prop- 
erty is  deprived  of  the  use  of  it  he  need  not  show  he  would 
have  used  it;  liability  results  from  putting  it  out  of  his  power  to 
use  it.^^  The  value  of  the  work  done  by  a  dredger  maintained 
by  the  public  for  its  service  may  be  recovered  during  the  time 
of  her  disability.  Such  value  may  be  arrived  at  by  proving  the 
cost  of  maintaining  and  working  her  and  adding  thereto  the 
depreciation  in  her  value  at  the  time  of  the  collision.  Profits 
were  not  an  element  of  the  damages,  no  second  vessel  having 
been  hired  to  take  her  place.®^ 

"In  order  to  make  full  compensation  and  indemnity  for  what 
has  been  lost  by  the  collision,  restitutio  in  integrum,  the  owners 
of  the  injured  vessel  are  entitled  to  recover  for  the  loss  of  her 
use  w^hile  laid  up  for  repairs.  When  there  is  a  market  price 
for  such  use  that  price  is  the  test  of  the  sum  to  be  recovered. 

89  Owners  of  Xo.  7  Steam  Sand  Cas.  113;  The  Mediana,  [1899] 
Pump   Dredger  v.   Owners  of   S.   S.       Prob.  127. 


Greta  Holme,  [1897]  App.  Cas.  596. 


91  The    Aotrakan,     [1910]     Prob. 

90  Owners   of   the   Steamship   Me-  '92  ^j^rsey   Docks    &    H.    Board   v. 

diana  v.  Owners,  Master  &  Crew  of       jhe    Marpessa,     [1907]     App.    Cas. 
the    Lightship    Comet,   [1900]    App.       241. 
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When  there  is  no  market  price,  evidence  of  the  profits  that  she 
would  have  earned  if  not  disabled  is  competent;  but  from  the 
gross  freight  must  be  deducted  so  mnch  as  would  in  ordinary 
cases  be  disbursed  on  account  of  her  expenses  in  earning  it ;  in 
no  event  can  more  than  the  net  profits  be  recovered  by  way 
of  damages;  and  the  burden  is  upon  the  libelant  to  prove  the 
extent  of  the  damages  actually  sustained  by  him."  ^^  The 
expenses  of  the  vessel  from  the  port  of  departure  to  the  place 
of  collision  and  return  from  thence  to  a  port  of  repair  have  been 
disallowed  on  the  theory  that  the  voyage  might  not  have  been  a 
profitable  one.^*  There  are  cases  which  ignore  some  of  the 
contingencies  which  may  have  influenced  the  court  in  ruling 


93  The  Potomac,  105  U.  S.  630, 
632,  26  L.  ed.  1194,  1195,  citing 
Williamson  v.  Barrett,  13  How.  101, 
14  L.  ed.  68;  Sturgis  v.  Clough,  1 
Wall.  269,  17  L.  ed.  580;  The  Cay- 
uga, 2  Ben.  125,  7  Blatch.  385,  14 
Wall.  270,  20  L.  ed.  828;  The  Ga- 
zelle, 2  W.  Eob.  279;  The  Clarence, 
3  id.  283.  To  the  same  effect  are 
The  Umbria,  166  U.  S.  404,  41  L. 
ed.  1053;  The  Mayflower,  Brown's 
Adm.  376;  The  Belgenland,  36  Fed. 
504;  The  Gorgas,  10  Ben.  666; 
The  Argentino,  13  Prob.  Div.  191, 
14  App.  Cas.  519;  The  Mary  Steele, 
2  Low.  370;  The  Armonia,  26  C.  C. 
A.  338,  81  Fed.  227;  La  Cham- 
pagne, 53  Fed.  398;  The  Bulgaria, 
83  id.  312. 

In  the  case  before  the  court  de- 
murrage was  allowed  for  the  loss  of 
three  trips  in  the  established  trade 
of  the  vessel  on  the  basis  of  the 
profits  which  according  to  the  aver- 
age of  her  whole  business  for  the 
season  she  would  have  realized  on 
that  number  of  trips.  This  allow- 
ance was  made,  instead  of  the  char- 
ter value  of  the  vessel,  because  she 
was  engaged  in  a  regular  estab- 
lished line  for  which  she  was  pecul- 
iarly fitted,  and  her  charter  value 
could    not    be    satisfactorily    ascer- 


tained; neither  could  her  place  be 
supplied  by  a  vessel  equally  fitted 
for  the  service.  No  deduction  was 
made  for  insurance  or  for  wear  and 
tear  or  for  necessary  repairs  at  the 
end  of  the  season.  It  did  not  ap- 
pear that  there  was  any  need  of  re- 
pairs at  the  time  of  the  collision, 
nor  that  there  was  any  decrease  in 
the  cost  of  insurance  while  the  re- 
pairs were  being  made.  On  these 
considerations  a  majority  of  the 
court  were  unable  to  say  as  matter 
of  law  that  the  damages  were  ex- 
cessive. See  The  Margaret  J.  San- 
ford,  37  Fed.  148. 

The  rule  stated  in  the  text  is  not 
applied  in  the  courts  of  Ontario. 
Brown  v.  Beatty,  35  Up.  Can.  Q.  B. 
328. 

There  cannot  be  a  recovery  of 
profits  on  behalf  of  a  vessel  worked 
at  a  loss  in  building  up  a  trade. 
The  Boldewell,  [1907]  Prob.  Div. 
286. 

The  allowance  of  demurrage  based 
on  lost  profits  takes  account  of  the 
expenses  of  the  vessel,  including 
wages  and  food  of  the  crew.  The 
Marie  Palmer,  173  Fed.  569. 

94  Memphis,  etc.  P.  Co.  v.  The 
H.  C.  Yaeger,  4  Fed.  927. 
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the  proposition  last  stated.  In  an  English  case  ^®  the  injured 
vessel  was  in  ballast  on  a  voyage  from  Antwerp  to  Montreal  to 
load  a  cargo  of  grain.  She  collided  with  another  vessel  October, 
10,  and  was  compelled  to  put  into  Queenstown  for  repairs.  She 
was  under  a  profitable  charter,  which  her  owners  did  not 
abandon  until  it  became  apparent  to  them  that  she  could  not  be 
repaired  in  time  to  resume  her  voyage  and  enter  upon  the  per- 
formance of  her  charter  until  after  the  time  the  St.  Lawrence 
is  usually  closed  for  navigation.  The  abandonment  of  the  char- 
ter being  justifiable,  it  was  ruled  that  the  loss  of  the  profit  which 
would  have  accrued  from  its  performance  was  a  ground  of  dam- 
age in  favor  of  the  vessel  ovsoiers.  It  has  been  pointed  out,^^ 
that  there  were  several  contingencies  which  made  it  uncertain 
whether,  had  no  collision  occurred,  the  charter  would  have  been 
performed.  There  was  the  contingency  in  the  first  place  of  the 
vessel's  ever  reaching  Montreal ;  and  second,  of  her  charterers 
being  ready  to  furnish  her  with  the  stipulated  cargo,  and  also 
whether  she  would  accomplish  the  homeward  voyage  and  earn 
her  freight.  It  is  essential  to  the  right  to  recover  dead  freight 
as  an  item  of  damage  that  the  vessel  which  has  lost  freight  in 
consequence  of  a  collision  shall  make  reasonable  efforts  to  secure 
a  fresh  cargo.^'  If  an  existing  charter  is  lost  in  consequence  of 
a  collision  and  a  charter  at  lower  rates  is  necessarily  taken  for 
the  residue  of  the  charter  period  the  vessel  owner  is  entitled  to 
compensation  for  the  loss  resulting  up  to  the  expiration  of  the 
original  charter.^*  It  is  not  a  valid  reason  for  refusing  demur- 
rage that  its  allowance,  added  to  the  cost  of  the  repairs,  will 
make  a  sum  in  excess  of  the  value  of  the  vessel  before  the  col- 
lision, if  the  owners  acted  with  care,  skill,  diligence  and  fidelity 
and  in  good  faith  in  the  course  pursued,  and  the  excess  of  the 
cost  of  repairs  over  the  estimates  could  not  have  been  foreseen.^^ 
!N^either  is  it  a  sufficient  reason  for  disallowing  demurrage  while 

95  The  Consett,  5  Prob.  Div,  229,  98  The   Belgenland,   36   Fed.   504 ; 

[1880]  ;    The   Argentine,    13    id.    61 

pggg-j  The  Star  of  India,  1  Prob.  Div.  406: 

96  The  Hope,  5  Fed.  822.  ^^^^  ^^^^^^^    5  .^    229. 

97  The    C.    P.    Raymond,    28    Fed. 

765.  99  The  Glaucus,  1  Low.   366,   372. 
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a  boat  is  detained  for  repairs  that  the  work  she  would  have  been 
put  to  but  for  the  accident  was  done  or  might  have  been  done 
by  another  boat  owned  by  the  libelants  and  which  was  at  the 
time  not  otherwise  employed.^  This  ruling  is  said  to  be  main- 
tainable on  the  ground  that  the  owners  of  the  disabled  boat  were 
entitled  to  procure  another  boat  to  take  her  place.  It  is 
immaterial  to  the  wrong-doer  whether  the  boat  substituted  was 
hired  from  other  persons  at  market  rates  or  supplied  by  the 
libelants  themselves.  If  the  latter  course  is  pursued  they  are 
entitled  to  charge  for  the  use  of  their  own  boat  at  the  market 
value  of  its  use,  for  the  time  being,  as  though  they  had  hired  her 
from  other  persons.^  Such  value  is  not  always  determinable 
by  the  net  value  of  the  charters  of  the  disabled  vessel  for  the 
days  her  place  was  taken  by  other  vessels  owned  by  the  same 
person.  The  better  rule  is,  where  substituted  service  can  be 
obtained,  to  measure  the  recovery  by  its  cost.  In  The  Emma 
Kate  Koss,  before  the  circuit  court  of  appeals  for  the  fourth 
circuit,^  it  appeared  that  the  vessel  was  twenty-one  days  under- 
going repairs,  and  was  chartered  for  all  but  one  of  them.  Dur- 
ing eight  of  these  days  her  owner  hired  another  boat  to  fill  her 
engagements  at  a  cost  of  $110  per  day.  During  the  remaining 
days  he  substituted  other  boats  of  which  he  was  the  owner.  It 
was  ruled  that  the  amount  which  the  disabled  boat  would  have 
earned  under  her  charters  was  not  to  be  taken  as  the  measure  of 
the  wrong-doer's  liability,  but  that  the  rate  which  was  paid  for 
the  substituted  vessel  was  the  proper  standard,  it  not  appearing 
that  she  was  incompetent  for  the  service.  It  was  not  improper 
to  apply  this  rule  because  the  other  vessels  owned  by  the  libelant 
were  larger  than  the  disabled  one,  and,  therefore,  presumably 
competent  to  earn  more  compensation. 

The  principle  we  have  been  considering  and  which  is  sustained 

1  Coffin   V.   The   Osceola,    34    Fed.  2  New  Haven  S.  Co.  v.  Mayor,  36 

921;   The  State  of  California,  4  C.  Fed.    716;    The   Emma    Kate    Ross, 

C.  A.  393,  54  Fed.  404;  The  Provi-  40  id.  872;   The  Favorita,  18  Wall, 

dence,  38  C.  C.  A.  670,  98  Fed.  133;  ^^g^  gl  L.  ed.  856;  The  Cayuga,  14 


id.    278,    20    L.    ed.    829,    7    Blatch. 


The  Cayuga,  14  Wall.  270,  20  L.  ed 
828;  The  Favorita,  18  Wall.  598, 
603,  21  L.  ed.  856,  859;   The  North       ^^^^■ 

Star,  140  Fed.  263.  3  2  C.  C.  A.  55,  50  Fed.  845 

Suth.  Dam.  Vol.  V.— 11. 
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by  an  unbroken  current  of  American  adjudications  was  not 
formerly  recognized  in  England  to  the  same  extent  it  is  here. 
It  was  there  held  by  the  privy  council  that  indemnity  for  con- 
sequential loss  from  the  detention  of  a  vessel  can  only  be 
recovered  where  an  actual  loss  resulting  therefrom  is  shown, 
and  reasonable  proof  of  its  amount  is  made.  This  principle  was 
applied  by  holding  that  a  claim  for  demurrage  during  the 
detention  of  a  vessel  injured  in  a  collision  while  a  substituted 
vessel,  the  property  of  the  same  owners,  was  doing  at  the  defend- 
ant's expense  and  indemnity  for  loss  occasioned  by  the  substi- 
tution, the  work  which  the  disabled  vessel  ought  to  have  done, 
is  not  recoverable.  In  other  words,  only  such  sum  could  be 
recovered  as  would  reimburse  the  owners  for  the  actual  outlay 
they  incurred,  such  as  for  the  lodging,  maintenance  and  wages 
of  the  crew;  loss  of  profits  which  might  have  been  earned  by 
the  particular  vessel  were  not  an  element  of  the  damages.*  The 
recovery  of  such  profits  is  not  allowable  in  Ontario,  nor  is  the 
expense  of  hiring  another  vessel  to  take  the  place  of  the  one 
injured.^  The  English  case  just  cited  is  overthrown  by  the 
decisions  of  the  house  of  lords  in  the  cases  stated  in  the  first 
paragTaph  of  this  section.  Doubtless  the  Canadian  courts  will 
change  the  rule  there  to  conform  to  the  law  as  declared  in  those 
cases.  The  lord  chancellor's  discussion  of  The  City  of  Peking 
is  very  interesting,  and  tends  to  harmonize  it  with  the  rule  laid 
down  in  the  cases  referred  to. 

The  allowance  in  favor  of  a  vessel  damaged  while  she  is  being 
repaired  is  measured  by  the  value  of  her  use.  The  rate  of 
demurrage  stipulated  for  in  the  charter,  it  has  been  held,  is 
not  evidence  of  such  value  in  favor  of  her  owner  against  a 
third  person,^  but  there  are  authorities  to  the  contrary.'''  If 
the  rate  so  stipulated  is  adopted  as  the  value  of  the  use  of  a 
vessel  there  cannot  be  also  a  recovery  for  wharfage  and  fees  for 

4  The  City  of  Peking,  15  App.  7  The  Gov.  Ames,  187  Fed.  40; 
Gas.  438    (1890).  The  Rebecca  v.  The  America,   Fed. 

5  Brown  v.  Beatty,  35  Up.  Can.  Gas.  No.  11,  619 ;  The  Columbia,  48 
Q.  B.  328.  C.   G.  A.  596,   109   Fed.   660,   citing 

6  The  Jas.  A.  Dumont,  34  Fed.  Orhanovich  v.  The  America,  4  Fed. 
428;  The  Margaret  J.  Sanford,  37  337,  342;  The  Silica  v.  The  Lord 
id.  148.  Warden,  30  id.  845. 
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watchmen,  because  "demurrage"  includes  these.'  The  damages 
recoverable  include  a  charge  for  wharfage  and  necessary  com- 
missions when  there  is  not  an  acceptance  of  the  rate  of  demur- 
rage thus  fixed.^  If  expenses  have  been  judiciously  incurred  in 
saving  property  and  thus  reducing  the  amount  of  the  loss,  they 
are  recoverable,"  although  the  loss  may  have  been  increased  by 
the  efforts  made."  Under  this  head  a  recovery  has  been  allowed 
for  expense  in  unloading  the  vessel  and  for  the  cost  of  boarding 
her  passengers  during  the  delay  beyond  the  scheduled  time  of 
sailing.^^  In  awarding  compensation  for  the  time  a  vessel  was 
obliged  to  lay  by  in  order  to  have  necessary  repairs  made  the 
allowance  will  not  be  extended  beyond  that  actually  required 
for  that  purpose  in  a  place  equipped  for  making  them.^^  ]S[or 
will  full  allowance  be  made  where  the  work  is  done  with  unrea- 
sonable slowness.^*  Time  consumed  in  consultation  between  her 
owner  and  an  attorney  in  deciding  on  the  former's  course  will 
not  be  regarded.^^  There  cannot  be  a  recovery  of  what  might 
have  been  earned  on  a  voyage  voluntarily  abandoned  in  order 
that  the  vessel  might  undertake  one  for  which  she  was  previously 
chartered  where  the  delay  in  making  repairs  was  extended 
beyond  the  time  necessary  to  repair  the  damage  done  by  the 
collision  in  order  to  make  other  repairs  which  would  need  to 
have  been  made  in  the  near  future.  In  such  a  case  the  recovery 
was  limited  to  one-half  the  value  of  her  use  while  she  was 
undergoing  repairs. ^^  If  expenses  have  been  incurred  in 
retaining  the  crew  during  the  time  repairs  were  being  made 
there  may  be  a  recovery  of  the  amount."  One  of  the  owners  of 
an  injured  vessel  cannot  recover  for  his  time  devoted  to  over- 

8  The  C.  P.  Raymond,  28  Fed.  13  The  Sovereign  of  the  Seas,  137 
765.  Fed.  812. 

9  The  Jas.  A.  Dumont,  34  Fed.  l*  Davis  v.  Atlantic  Dredging 
428;  The  Fannie  Tuthill,  17  id.  87.  Co.,  212   Fed.   351. 

10  The  Mary  S.  Lewis,  126  Fed.  15  Seabrook  v.  Cross-Ties,  supra. 
848;  Seabrook  v.  Raft  of  Railroad  16  The  Sequoia,  132  Fed.  625. 
Cross-Ties,  40  Fed.  596;  Hoflman  v.       But  see  §  157. 

Union  F.  Co.,  68  N.  Y.  385.  n  Hoffman    v.    Union    F.    Co.,    68 

11  The  Narragansett,  Olcott  246,  X.  Y.  385 ;  The  Switzerland,  67  Fed. 
267.  617;     The    Bulgaria,    83     id.    312; 

12  The  Saginaw,   95   Fed.   703.  Fisk  v.   Citv  of  New  York,   119   id. 
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seeing  repairs  to  her,  it  not  being  shown  there  was  a  necessity 
for  his  so  doing,  that  his  services  were  of  any  value,  or  had 
been  paid  for,  or  payment  promised  by  his  co-owners.^^  Xor 
can  the  owner  recover  the  salary  paid  his  superintendent  in 
charge  of  his  dredging  work  during  the  time  the  dredge  was 
being  repaired,  it  appearing  the  latter  attended  to  his  usual 
duties  notwithstanding  the  overseeing  of  the  repairs. ^^  A 
foreign  owner  may  recover  the  reasonable  commission  paid  an 
agent  residing  in  the  country  in  which  the  repairs  were  made 
for  the  disbursement  of  the  funds  needed  to  meet  the  expense 
thereof,  and  also  a  reasonable  fee  for  his  services  in  superin- 
tending the  repairs  and  in  preparing  the  contract  therefor.^" 
Dry  dockage  rendered  necessary  in  order  that  repairs  may  be 
made  may  be  recovered  for,  as  may  the  cost  of  new  sails  bought 
to  replace  old  ones  used  for  stopping  leaks  caused  by  the  col- 
lision, it  not  appearing  that  the  latter  could  have  been  repaired.^^ 
In  addition  to  the  cost  of  dockage,  there  may  be  a  recovery  of 
the  reasonable  expense  of  securing  a  new  rating  of  the  vessel 
and  of  the  wages  of  a  watchman  Vv^hile  she  was  being  repaired.^^ 
The  recovery  for  demurrage  must  not  exceed  the  sum  which  the 
boat  as  such,  and  without  men  or  supplies,  could  have  been 
chartered  for.^^  If  the  owner  elects  to  have  his  vessel  sold  in  a 
damaged  condition  demurrage  is  not  recoverable  because  inter- 
est is  the  legal  indemnity  for  delay  in  collecting  the  balance  of 
her  original  value  from  the  wrong-doer.'^*  Demurrage  is  not 
recoverable  where  a  pleasure  yacht  is  injured,  no  actual  loss 
being  shown;  the  expense  of  caring  for  her  during  the  time 
repairs  are  being  made  may  be  recovered.^^ 

256;   The  Mary  S.  Lewis,  126  Fed.  24  La  Champagne,  53  Fed.  398. 

848.  Demurrage  has   been    allowed  up 

18  The  State  of  California,  4  C.  C.  ^^  ^^^  ^i^g  ^f  g^ie  although  it  was 
A.  393,  397,  54  Fed.  404.  ^^^^^  j^^^^j.^  ^j^^  repairs  were.    The 

19  The  Mcllvaine,  126  Fed  434;  Cumberland,  135  Fed.  234,  citing 
The  Sarah  Thorp,  46  id.  816;  The  pj^-,^^^  j^^^  g  ^^  ^o.  v.  Philadel- 
Itasca,  117  Fed.  885.  -o       t?  a      r^         xt       n  no;; 

20  The   Dorchester,   134   Fed.   564.  P^^^^     ^^     ^^^-     ^as.     No.     11,085, 

21  The   Switzerland,   67   Fed.   617.  ^^'^  23  How.  209,  16  L.  ed.  433. 

22  The  Sequoia,  132  Fed.  625.  ^5  Fisk  v.  City  of  New  York,  119 
83  The  Emilie,  4  Bene.  235.                   Fed.  256. 
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The  value  of  the  use  of  a  vessel  while  detained  may  be  proved 
otherwise  than  by  the  opinions  or  estimates  of  experts.  A  satis- 
factory way  of  making  such  proof  is  to  show  the  time  lost,  and 
her  average  earnings  for  a  reasonable  time  prior  and  subse- 
quent to  the  collision.'^^  In  the  absence  of  evidence  showing 
the  market  value  of  the  use  of  a  vessel  the  value  of  her  use  to 
the  owner  in  the  business  in  which  she  was  engaged  at  the  time 
of  the  collision  is  a  proper  basis  for  estimating  damages  for  her 
detention,  and  the  books  of  the  owner  showing  her  earnings 
about  the  time  of  the  collision  are  competent  evidence  of  her 
probable  earnings  during  the  time  of  her  detention." 

§  1293.  Same  subject.  As  a  general  rule  a  vessel  which  has 
been  damaged  may  be  repaired  at  the  place  where  the  damage 
was  done  if  that  is  practicable;  but  unnecessary  expense  must 
not  be  incurred.  If  the  cost  of  making  repairs  there  is  excep- 
tionally great  and  the  owner  voluntarily  takes  his  vessel  to 
another  place  where  they  are  made  at  much  less  cost,  his 
recovery  must  not  exceed  the  amount  he  actually  pays  for  them, 
including  the  time  and  expense  of  moving  her  from  one  place 
to  the  other.  The  fact  that  an  estimate  of  the  expense  of  repairs 
was  made  by  surveyors  at  the  port  where  the  damage  was  done 
does  not  suspend  the  application  of  this  rule.^^  If  a  vessel 
sunk  by  a  collision  is  raised  and  found  to  be  in  such  a  condition 
that  it  is  prudent  and  practicable  to  repair,  if  her  owners  act 
with  promptness  they  may  recover  the  cost  of  raising  her  and 
her  cargo  and  of  making  such  temporary  repairs  as  she  may 
need,^  and  also  the  sum  it  costs  to  put  the  vessel,  her  furniture 
and  fittings  into  as  serviceable  a  condition  as  she  and  they  were 
in  before  the  collision  occurred,  as  well  as  a  reasonable  amount 
of  demurrage  and  compensation  for  damage  sustained  by  the 
cargo.'"  If  the  crew  join  with  the  vessel  owners  in  a  libel 
against  the  vessel  in  fault  they  may  recover  for  the  loss  of  their 
personal  effects;  but  their  value  should  not  be  put  at  what  it 

26  The  State  of  California,  4  C.  28  The  City  of  aiester.  34  Fed- 
C.  A.  393,  54  Fed.   404;   Thompson       429. 

V.  Winslow,  130  Fed.  1001.  29  The  Catharine  v.  Dickinson,  17 

27  The  Conqueror,  166  U.  S.  110,       How.  170,  15  L.  ed.  233. 

127,  41  L.  ed.  937,  945;   Sturgis  v.  30  The  Minnie,  26  Fed.  860;  Com- 

Clough,  1  Wall.  269,  17  L.  ed.  580.       erford  v.  The  Melvina,  43  id.  77. 
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would  cost  to  replace  them,^^  If  the  injured  vessel  is  free  from 
fault  the  expense  of  towing  her  to  her  home  port  for  permanent 
repairs,  instead  of  stopping  at  an  intermediate  port  for  tempo- 
rary repairs,  may  be  recovered  if  the  damage  is  serious  and  the 
navigation  was  dangerous,  in  the  absence  of  proof  of  ignorance 
or  dishonesty  on  the  part  of  her  master. ^^  If  making  repairs 
results  in  other  expenses  they  may  be  recovered ;  as  for  survey- 
ing,^^ the  injuries  done  a  vessel  and  the  superintendence  of 
repairs,  and  the  readjustment  of  the  ship's  compass,  her  re-rating 
at  Lloyd's,  the  cost  of  the  master's  protest  made  in  a  foreign 
port,  which  is  required  by  general  usage,  and  wages  of  the 
crew  under  contract  during  her  detention.^*  It  is  otherwise  as 
to  the  expense  of  the  master's  protest  made  in  a  foreign  port  as 
a  means  of  collecting  insurance,  because  that  grows  out  of  a 
contract  wholly  between  insurer  and  insured  and  is  not  made 
necessar)'  by  the  act  of  the  wrong-doer.^^  The  expense  of  sav- 
ing the  lives  of  the  crew  of  the  wrecked  vessel  and  returning 
them  to  the  nearest  port  may  be  recovered.  Such  services  are 
regarded  as  being  rendered  in  the  performance  of  a  maritime 
duty,  and  not  as  a  voluntary  charity  merely.^^  Salvage  money 
paid  by  the  owner  of  a  damaged  vessel  and  interest  thereon  is  a 
proper  charge  against  the  wrong-doer ;  "  but  it  is  otherwise  as 
to  the  costs  and  counsel  fees  incurred  in  defending  a  suit  to 
recover  for  salvage  services.^'  There  cannot  be  a  recovery  of  the 
expenses  of  a  convoy  to  an  injured  vessel  unless  the  necessity 
therefor  is  made  clear.^®     The  recovery  of  damages  for  delay 

31  Id. ;    Leonard    v.    Wliitwill,    19       that    in    which    she   was    originally 
Fed.  547.  constructed.     Gilkey    v.    The    Beta, 

32  The  Benjamin  F.  Hunt,  Jr.,  34       44  Fed.  389. 

Fed.    816;    The  Fannie   Tuthill,    17  35  The     Belgenland,     supra;     The 

id.   87;    Comerford  v.  The  Melvina,  City  of  Norwich,  118  U.  S.  468,  30 

43  id.  77;  The  Bulgaria,  83  id.  312.  L.  ed.  134. 

33  The  Bulgaria,   83   Fed.   312.  36  Leonard    v.    Whitwill,    19    Fed. 
34Tlie   Belgenland,    36    Fed.   504;  547. 

New    Haven    S.    Co.    v.    Mayor,    id.  37  The   Alaska,   44   Fed.    498;    La 

716;    The  Alaska,  44   id.   498;    The  Champagne,  53  id.  398. 
Switzerland,  67  id.  617.  38  Greenwood  v.  The  Fletcher,  42 

It  is  otherwise  as  to  the  expense  Fed.    504;    The    Favorite,    4    Bene, 

of   re-rating  if  the  vessel  has  been  132;   The  Glenogle,  122  Fed.  503. 
repaired  in  a  different  manner  from  39  The  Alaska,  44  Fed.  498. 
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precludes  a  recover)^  of  the  expense  of  forwarding  the  cargo.*" 
If  all  the  damage  was  not  caused  by  the  collision,  or  repairs  not 
made  necessary  thereby  were  made  at  the  same  time  as  those 
which  were  so  made  necessary,  the  expense  of  a  survey  and  other 
expenses  arising  out  of  making  them  will  be  divided  between  the 
vessel  at  fault  and  the  libelant." 

§  1294.  Interest.  Where  the  loss  is  only  partial  the  probable 
earnings  have  been  allowed  the  libelant  if  there  was  no  more 
certain  mode  of  arriving  at  his  loss  by  the  detention  of  his  vessel 
while  repairs  were  being  made.  In  such  cases,  and  also  where 
the  charter  value  of  the  vessel  is  recovered,  there  cannot  also 
be  a  recovery  of  interest.  But  interest  has  been  allowed  on  the 
damages  recovered  for  detention  as  part  of  such  damages,*^  and 
on  all  the  items  recoverable  where  the  loss  was  partial,*^  includ- 
ing the  sum  paid  for  wrecking  services.**  Where  other  vessels 
were  substituted  for  the  one  injured  while  repairs  were  being- 
made,  interest  on  the  value  of  the  latter  was  allowed  in  the 
absence  of  clear  proof  of  what  the  value  of  her  services  was.** 
If  there  is  a  total  loss  interest  on  the  value  of  the  vessel  or  cargo 
is  recoverable  from  the  date  of  the  casualty,*®  unless  there  is  a 
recovery  on  some  other  basis  than  that  of  the  value  of  the  lost 
property.  It  is  said,  however,  that  the  recovery  of  interest  is  a 
matter  of  discretion  whether  the  loss  is  partial  or  total.*' 
Where  it  is  partial  only  and  the  vessel  proceeded  against  has 
been  bonded  in  limited  liability  proceedings  under  the  federal 
statutes  in  a  fixed  sum  to  "abide  and  answer  the  decree,"  inter- 
est is  not  to  be  computed  until  the  date  of  the  decree  of  the 
district  court ;  *'  and  so  where  both  vessels  are  at  f ault.*^    Some 

M  The  Glenogle,  122  Fed.  503.  Bell,  3  Fed.  581 ;   The  Rabboni,  53 

41  The  Bratsberg,  127  Fed.  1005 ;  id.  952 ;  The  Reno,  67  C.  C.  A.  479 ; 
The  John  F.  Gaynor,  124  id.  743.  134  Fed.  555. 

42  The  Natchez,  24  C.  C.  A.  89,  47  The  North  Star,  140  Fed.  263, 
78  Fed.  183.  44   id.   492,   62   id.   71,   10   C.   C.   A. 

43  The  Bulgaria,  83  Fed.  312;  262,  278;  Bethell  v.  Mellor,  135 
The  Oregon,  89  id.  520.  Fed.   445 ;    The   Eliza   Lines,   65    O. 

44  The  John  H.   Starin,   116   Fed.  C.  A.  538,  132  Fed.  242. 

433.  48  The   Manitoba,    122    U.    S.    97, 

45  Great  Lakes  T.  Co.  v.  Kelley  30  L.  ed.  1095;  The  Jos6  E.  Mor^, 
Island  L.  &  T.  Co.,  100  C.  C.  A.  108,  37  Fed.  122;  The  H.  F.  Dimock,  23 
176  Fed.  492.  C.  C.  A.  123,  77  Fed.  226. 

46  Guibert  v.  British  Ship  George  49  The  Itasca,  117  Fed.  885. 


5012 


SUTHERLAND    ON    DAMAGES. 


[§  1294 


discretion  is  exercised  in  fixing  the  time  from  which  interest  is 
allowed.  In  some  courts  the  rule  is  to  allow  it  on  unliquidated 
demands  from  the  time  of  judicial  ascertainment  of  the  amount 
of  the  damage  done.  It  is  ground  for  allowing  it  from  an  earlier 
time  if  the  suit  has  been  pending  a  long  time  and  many  of  the 
large  items  involved  were  not  questioned.*"  In  the  second  cir- 
cuit it  may  be  allowed  in  the  discretion  of  the  court  from  the 
date  the  disbursements  were  made.*^  It  has  been  refused  after 
decree  where  both  vessels  were  at  fault. ^^  Interest  on  the  cost 
of  repairs  is  not  to  be  computed  prior  to  the  time  the  money 
was  to  be  paid.*^  If  a  vessel  is  permanently  injured  compen- 
sation is  due  as  of  the  time  the  injury  was  done,  and  interest  as 
damages  for  withholding  pa^mient  may  be  added,  the  computa- 
tion to  be  made  from  the  time  of  the  injury.**  It  has  been  said 
that  the  allowance  of  interest  upon  the  cost  of  repairs  and  sums 
expended  for  salvage  services  is  a  matter  of  discretion ;  if  the 
repairs  make  the  vessel  more  valuable  than  she  was  before  the 
collision  interest  will  not  be  allowed.**  But  the  better  rule  is 
that  it  should  be  allowed  in  the  absence  of  special  circumstances 
rendering  it  inequitable.*^  Interest  was  given  a  libelant  who 
was  diligent  in  bringing  the  case  to  a  decision,  the  other  party 
having  sought  to  delay  the  trial,*'  and  has  been  refused  prior 
to  the  decree  affirming  the  award  where  the  prosecution  of  the 
suit  was  long  delayed.*^  It  has  also  been  recovered  on  the 
amount  paid  for  the  wreck  by  the  purchaser  during  the  period 


50  Great  Lakes  T.  Oo.  v.  Kelley 
Island  L.  &  T.  Co.,  supra. 

51  The  Mahanoy,   127   Fed.  773. 
52Tlie  Glenochil,  128  Fed.  963. 

53  The  Sitka,  156  Fed.  427.  See 
infra. 

54  The  Marie  Palmer,  173  Fed. 
.569;  The  Harold,  84  Fed.  698;  The 
Crathie,   [1897]   Prob.  178. 

Wliere  a  vessel  was  so  badly  in- 
jured as  to  necessitate  a  rebuilding 
interest  was  allowed  from  the  date 
of  the  injury  on  her  then  value  less 
the    net    salvage.     Shaver    Transp. 


Co.  V.   Columbia  Contract   Co.,   208 
Fed.  347. 

55  The  Alaska,  44  Fed.  498;  The 
Syracuse,  97  id.  978 ;  The  Rickmers, 
73  C.  C.  A.  415,  142  Fed.  305. 

56  Harrison  v.  Hughes,  119  Fed. 
997,  citing  The  M.  Kalbfleiseh,  59  id. 
198;  The  Natchez,  24  C.  C.  A.  49,  78 
Fed.  183;  Brent  v.  Thornton,  45  C. 
C.  A.  214,  106  Fed.  35;  Tlie  Jamea 
A.  Dumont,  34  id.  428;  The  Bul- 
garia, 83  id.  312. 

57  The  Rabboni,  53  Fed.  948. 

58  The  Sovereign  of  the  Seas,  139 
Fed.  812. 
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required  bj  him  to  make  repairs ;  ^^  and  on  the  sum  awarded  as 
demurrage  for  delay  in  making  negotiations  respecting  repairs 
made  necessary  by  the  collision.^**  One  who  appeals  from 
a  decree  in  his  favor  thereby  puts  it  out  of  the  power  of  the 
other  party  to  pay,  and  is  not  entitled  to  interest  on  his  original 
recovery  pending  the  appeal.®^  "Where  intervening  petitions 
claiming  damages  are  filed  after  the  discharjxe  of  the  vessel  on 
stipulation  and  are  treated  as  original  libels,  interest  on  the 
sum  recovered  will  be  computed  from  the  time  the  order  for 
issuing  process  was  granted.^^  T\Tiere  the  libelant  materially 
changed  his  case  on  appeal  by  new  evidence  he  was  allowed 
interest  on  the  expenditures  for  repairs  only  from  the  time  of 
filing  the  mandate  of  the  appellate  court.®^  On  the  affirmance 
of  a  decree  for  the  libelant,  which  included  interest,  he  will  be 
allowed  interest  on  the  entire  sum  decreed  him  in  the  absence  of 
special  circumstances.®*  The  general  principle  that  the  govern- 
ment is  not  liable  for  interest  in  tort  actions  is  applicable  to 
proceedings  against  it  for  the  fault  of  one  of  its  vessels  unless 
the  statute  authorizing  the  suit  provides  for  the  recovery  of  it.®^ 
Interest  is  not  allowable  on  damages  for  personal  injury  or 
death  until  the  amount  is  judicially  ascertained  and  determined 
either  by  judgment,®^  by  decree  in  proceedings  for  limitation  of 
liability,^  or  by  a  commissioner's  report,®*  in  which  case  it 
may  be  allowed  as  a  matter  of  discretion  from  the  completion  of 
the  report  and  notice  thereof  given  to  the  parties,  where  con- 
siderable time  has  elapsed  before  confirmation  and  decree. 
While   ordinarily   the   rate  of   interest   allowed   by   courts   of 

59  La  Champagne,  53  Fed.   398.  Fed.   475,  approving  The  Blenheim, 

60  The    M.    Kalbfleisch,    59     Fed.       18  Fed.  47,  and  disapproving  Deems 
198;    The  J.  G.  Gilchrist,   173   Fed.       v.  Canal  Line,  14  Blatch.  474. 

6G6    (recoverable  from  date  of  loss  65  Pennell   v.    United    States,    162 

or  injury,  disapproving  The  Eloina,  Fed.  75;  Watts  v.  Same,  129  id.  222. 

4    id.    573,    and    The    Sitka,    supra,  See  §  332. 

holding  that  interest  rims  only  from  66  Burrows  v.  Lownsdale,  66  C.  C. 

the  date  of  the  decree).  A.  650,  133  Fed.  250. 

61  The  Express,  8  C.  C.  A.  182,  59  67  The  Argo,  127  C.  C.  A.  456,  210 
Fed.  476.  Fed.  872. 

62  The  Oregon,  89  Fed.  520.  68  Union   Steamboat   Co.   v.   Chaf- 

63  The   Switzerland,   67    Fed.  617.  fins  Adm'rs,  122  C.  C.  A.  598,  204 

64  The  Umbria,  8  C.  C.  A.  181,  59  Fed.  412. 
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admiralty  is  not  affected  by  state  laws,  it  being  usually  six  per 
cent./^  yet  it  has  been  held  that  on  damages  resulting  from 
collision  on  inland  waters  within  the  jurisdiction  of  a  state 
interest  Avill  be  allowed  at  the  statutory  rate  of  such  state  both 
before  and  after  decree.'" 

§  1295.  Mitigation  of  liability.  The  common-law  doctrine 
that  a  wrong-doer's  liability  is  not  mitigated  by  a  benefit 
accruing  to  the  injured  party  from  his  contract  with  another 
applies  in  admiralty.  Hence  the  payment  of  insurance  upon 
a  lost  vessel  does  not  lessen  the  liability  of  the  party  responsible 
for  a  collision;"'^  nor  is  liability  for  depreciation  in  the  value 
of  a  cargo  affected  because  the  owner  obtained  a  rebate  of  duty 
on  account  of  its  damaged  condition.'^  In  an  action  to  recover 
for  damage  done  a  barge  which  was  in  tow  of  a  consort  belong- 
ing to  the  owners  of  the  barge  the  value  of  the  use  of  the  latter 
is  not  to  be  lessened  by  the  rule  which  fixes  the  value  of  towage 
generally,  but  only  the  actual  expense  of  the  towage  in  the  par- 
ticular case.''''  The  duty  of  the  owner  of  a  vessel  to  endeavor 
to  raise  and  repair  her  and  save  the  cargo  exists  only  where 
there  is  a  reasonable  probability  that  the  loss  can  be  thereby 
mitigated ;  he  may  act  on  the  report  of  experts  sent  by  the 
insurer  to  investigate  the  practicability  of  raising  her  or  remov- 
ing her  cargo.'^* 

§  1296.  Recovery  by  owner  of  cargo;  who  may  sue.  Where 
a  cargo  is  lost  at  sea  as  the  result  of  a  collision  its  owner  is 
entitled  to  recover  the  prime  cost  or  market  value  of  it  at  the 
place  of  shipment,  with  all  charges  of  lading  and  transportation, 
including  insurance  and  interest,  but  without  any  allowance 
for  anticipated  profits.'*  In  some  cases  where  the  cargo  has 
been  recovered  and  sold  after  various  expenses  were  incurred  in 

69  The  Aleppo,  7   Bene.   120,  Fed.  How.  152,  15  L.  ed.  68.     See  §  158. 
Cas.  No.  158  ( following  Hemmenway  72  The  Umbria,  8  C.  C.  A.  194,  59 
V.   Fisher,   20   How.   258,   15   L.   ed.  Fed.  489;  The  Eroe,  17  Blatch.  16. 
799;   The  Oregon,  89  Fed.  520;  The  73  The  Cayuga,  8  C.  C.  A.  188,  59 
Norwood,  215  Fed.  655.  Fed.  483. 

70  Cambria  S.  S.  Co.  v.  Pittsburgh  74  Pettie  v.  Boston  T.-B.  Co.,  49 
S.  S.  Co.,  129  C.  C.  A.  210,  212  Fed.  Fed.  464. 

674,  51  L.R.A.(N.S.)   966.  75  The  Aleppo,   7  Bene.   120;   The 

71  The  Monticello  v.  MoUison,  17       Umbria,  8  C.  C.  A.  194,  59  Fed.  489; 
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putting  it  in  proper  order  the  rule  of  damages  has  been  declared 
to  be  the  difference  between  the  market  value  of  the  goods  if 
uninjured  and  their  value  as  damaged.'^  When  the  goods  have 
no  ascertainable  market  value  at  the  place  of  shipment  indirect 
means  must  be  resorted  to  for  the  purpose  of  ascertaining  their 
real  value  there.  In  a  case  where  the  loss  was  of  a  cargo  of 
guano,  owned  bj  the  Peruvian  govermnent,  the  loss  having 
occurred  while  the  cargo  was  in  transit  to  jSTew  York,  it  was 
held  that  evidence  of  value  based  upon  an  estimate  of  the  price 
at  which  sales  of  it  were  usually  made  in  jSTew  York,  with  a 
fair  deduction  for  profits  and  expenses  of  every  kind,  afforded 
a  just  basis  for  fixing  the  measure  of  recovery.'"  It  has  been 
said  that  it  is  immaterial  to  the  application  of  this  rule  how 
near  the  lost  vessel  may  have  been  to  her  port  of  destination  at 
the  time  the  collision  occurred."  In  the  absence  of  a  market 
for  property  at  the  place  for  which  it  was  destined  it  will  be 
assumed  it  was  worth  at  least  what  it  cost  at  the  place  of  ship- 
ment, \^dth  the  freight  charges  added.'^  In  several  cases,  how- 
ever, as  where  whales  captured  at  sea  have  been  tortiously 
converted  in  regions  where  there  was  no  market  for  them  or  their 
products,  in  order  to  do  justice  the  courts  have  been  obliged  to 
adjust  their  value  by  the  price  at  the  controlling  market  of  the 
country  in  which  the  suit  has  been  brought  at  the  time  the 
vessel  which  sustained  the  loss  could  have  reached  there  without 
unreasonable  delay,  less  the  expense  of  carrying  the  product  to 
that  market.*"  The  same  rule  has  been  adopted  where  there 
have  been  collisions  between  whaling  and  fishing  vessels.*^  In 
the  case  last  referred  to  the  court  allowed  the  price  at  the 

The  Scotland,  105  U.  S.  24,  26  L.  ed.  Bell,    3    Fed.     581;     The    Amiable 

1001;   The  Oceanica,  156  Fed.  306;  Nancy,  3  Wheat.  546,  4  L.  ed.  456; 

The  Eagle  Point,  136  Fed.  1010.  The  Vaughan  and  The  Telegraph,  14 

76  The  Umbria,  supra.  Wall.  258,  267,  20  L.  ed.  807,  809. 

77  The  Scotland,  105  U.  S.  24,  26  79  xhe  Olvmpia,  156  Fed.  252. 
L.  ed.  1001.     In  The  Joshua  Barker,  80  Bourne  v.  Ashley,   1   Low.   27; 


Abb.  Adm.  215,  there  was  a  loss  of 


Bartlett  v.  Budd,  id.  223;  Taber  v. 


cargo  through  the  sole  fault  of  the 

,      ,  .  ,    ,     J   ..          1         1      rru  Jennv,  1  Sprague  315. 

vessel  which  had  it  on  board.     The  '  '         '^    ° 

damages  were  measured  by  its  value  "Swift    v.    Brownell,    1    Holmes 

at  the  place  of  delivery.  467;  Guibert  v.  British  Ship  George 

78Guibert  v.  British  Ship  George  Bell,  3  Fed.  581. 
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nearest  port,  which  was  not  remote  from  the  place  where  the 
injury  occurred,  such  port  being  a  market  for  fish,  and  refused 
to  allow  the  price  at  the  port  for  which  the  vessel  was  destined. 
It  was  contended  that,  inasmuch  as  in  collision  cases  where 
freight  has  actually  been  contracted  for,  the  freight  then  pend- 
ing, less  the  expense  of  completing  the  voyage,  is  allowed  as 
part  of  the  damages,  and  that  in  the  case  of  a  fishing  vessel, 
the  fish  on  board  not  having  cost  anything,  the  difference 
between  the  price  at  the  port  nearest  which  the  loss  occurred 
and  the  price  at  the  port  of  destination  should  not  be  regarded  as 
profit  but  as  the  freight  earned  by  the  vessel  and  wages  earned 
by  the  crew  according  to  the  several  and  respective  shares  of 
the  former  and  the  latter  in  the  proceeds  of  the  "catch."  The 
court  thought  the  application  of  the  rule  contended  for  would 
open  the  doors  to  the  very  dangers  and  uncertainties  sought 
to  be  excluded  by  the  decisions  directed  against  the  recovery 
of  profits  in  any  shape;  but  allowed  the  value  of  the  fish  at  the 
nearest  port  without  deducting  the  small  expense  which  would 
have  been  incurred  in  reaching  there,  and  also  interest  on  such 
value  from  the  time  of  the  collision,  but  refused  to  make  an 
allowance  for  the  fish  which  the  master  reported  might  have 
been  taken  with  reasonable  certainty  during  the  portion  of  the 
fishing  season  and  which  the  collision  deprived  the  appellants 
the  benefit  of.^'^  Where  a  cargo  of  dates  gathered  on  the  river 
Euphrates  was  lost  it  was  held  that  the  shipper  might  recover  as 
part  of  his  damages  the  expense  of  sending  an  agent  there  to 
superintend  the  picking  and  the  rent  of  a  house  for  one  year  for 
the  shelter  of  the  men  employed,  though  the  use  of  the  house 
continued  but  for  six  weeks.  It  appeared  that  houses  are 
usually  rented  for  that  term  by  those  engaged  in  the  business  of 
gathering  the  fruit.®^  If  a  collision  occurs  in  American  waters 
the  cargo  owner  may  recover  average  charges  legally  assessed 
against  the  cargo  in  the  foreign  port  of  destination  because  of 
the  collision,  regardless  of  the  time  of  their  payment.^*    Where 

82Guibert  v.  British  Ship  George  61  Fed.  222,  66  Fed.  604;  Erie  &  W. 

Bell,  supra.  T.  Co.  v.  Chicago,  101  C.  C.  A.  170, 

83  The  Umbria,  46   Fed.  927.  178  Fed.  42. 

84  The  Energia,  13  C.  C.  A.   653, 
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cargo  was  laden  on  board  at  a  foreign  port  for  an  Englisli  port 
and,  owing  to  a  collision,  was  damaged  and  landed  and  sold 
at  another  English  port  than  that  for  which  it  was  destined  the 
recovery  was  measurable  by  the  sound  value  of  the  cargo  if  it 
had  been  duly  delivered,  less  the  net  proceeds  of  the  sale.'* 

A  shipper  or  consignee  who  has  freight  on  either  of  two 
vessels  which  come  into  collision  with  each  other,  or  on  a  third 
vessel  which  is  injured  by  others,  may  proceed  in  a  common-law 
court  or  in  admiralty,  by  a  proceeding  in  rem  or  by  a  libel  in 
personam^  against  the  owner  of  either  or  both  the  offending 
vessels  and  recover  the  entire  amount  of  his  damages.'^  If  the 
proceeding  is  in  admiralty  against  both  the  offending  vessels 
the  decree  should  be  against  each  of  them  for  one  moiety  of  the 
entire  damages  to  the  extent  of  the  value  of  the  vessels  respec- 
tively ;  any  balance  of  the  moiety  in  excess  of  the  value  of  either 
vessel  which  may  not  be  collected  is  a  charge  against  the  other 
to  the  extent  of  its  value  beyond  its  own  moiety."  In  case  of  a 
collision  between  British  vessels  mutually  in  fault  a  United 
States  court  of  admiralty  will  apply  the  English  rule  and  per- 
mit the  cargo  owner  to  recover  but  onp-half  the  loss  from  either 
vessel.*' 

The  right  of  the  owner  or  master  of  the  vessel  as  bailee  of 
all  cargo,  prior  to  its  delivery,  to  sue  for  the  benefit  of  the 
owners  for  injuries  caused  by  others  to  their  property,'^  is  not 
affected  by  the  Harter  act.^°  But  the  charterer  of  a  vessel  for 
a  fixed  sum,  he  having  full  control  and  management,  may  not 
so  sue ;  her  contributory  fault  is  imputed  to  him.^^ 

85  The  Activ,  17  Times  L.  Rep.  89  The  Beaconsfield,  158  U.  S.  303, 
351.  39   L.  ed.   993;   The  Jersey  City,  2 

86  The  Atlas,  93  U.  S.  302,  23  L.  ^  ^  ^^  ^^  ^^^  .27;  The  Mer- 
ed.  885;  The  Juniata,  93  U.  S.  337; 

The    Britannic,    39    Fed.    395;    The  ^e^*^^'  ^^^  ^^^-  S^^' 

Euth,  178  Fed.  749.  8°  Erie  &  W.   T.   Co.  v.   Chicago. 

87  The   Alabama   and    The   Game-  joi  C.  C.  A.  170,  178  Fed.  42. 
cock,  92  U.  S.  695,  23  L.  cd.  763.  3,^,^^  Livingstone,  104  Fed.  918, 

88  The  Eagle  Point,   73   C.   C.   A. 

569,  142  Fed.  453,  reversing  s.  c.  "versed  on  other  questions  51  C. 
136  Fed.  1010.  C.  A.  560,  113  Fed.  879. 
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1358.     Appeal  and  error. 

§  1297.  Introductory.  The  Federal  Employers'  Liability  Act 
raises  many  new  and  perplexing  questions,  many  of  which  are 
still  a  matter  of  grave  doubt.  Its  importance  may  be  judged 
from  the  fact  that  it  has  been  estimated  that  it  applies  to  at  least 
eighty  per  cent,  of  the  thousands  of  employees  in  the  service  of 
the  railroads  in  the  United  States.^ 

While  an  exhaustive  discussion  of  the  act  and  its  construction 
is  not  within  the  scope  of  a  work  of  this  character,  except  in  so 
far  as  it  applies  to  the  subject  of  damages,  a  brief  resume  of  the 

I  See  Roberts'  Injuries  to  Interstate  Employees  on  Railroads,  §  11. 
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provisions  of  the  act  and  their  application  is  essential  to  an 
understanding  of  the  subject.  For  reasons  which  will  be  ap- 
parent it  was  deemed  advisable  to  treat  the  entire  subject  in  a 
single  chapter,  independently  of  other  divisions  of  the  Law  of 
Damages  as  applied  to  personal  injuries. 

§  1298.  Historical.  In  1906  congToss  passed  the  first  Federal 
Employers'  Liability  Act.  This  act  applied  to  all  common  car- 
riers engaged  in  interstate  commerce  and  their  employees.  It; 
was  declared  invalid  by  the  United  States  Supreme  Court  be- 
cause of  its  application  to  all  carriers,  and  all  of  their  employees 
irrespective  of  whether  or  not  either  one  or  both  were  engaged 
in  interstate  commerce  at  the  time  of  the  injury.^ 

The  decision  of  the  supreme  court  invalidating  the  first  act 
was  handed  down  January  6,  1908,  and  on  April  22,  1908  the 
second  act  was  approved.' 

§  1299.  Scope  of  act.  In  some  of  its  provisions  the  act 
resembles  acts  in  force  in  a  few  of  the  states,  notably  Texas.* 

The  first  section  of  the  act  of  1908  provides  that  every  com- 
mon carrier  by  railroad  engaged  in  interstate  or  foreign  com- 
merce, shall  be  liable  to  any  person  injured  "while  he  is 
employed  by  such  carrier  in  such  commerce,"  or  in  case  of  his 
death,  to  his  personal  representative,  for  the  benefit  of  the  sur- 
viving spouse  and  children  of  such  employee ;  '"and,  if  none, 
then  of  such  employee's  parents ;  and,  if  none,  then  of  the  next 
of  kin  dependent  upon  such  employee,  for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  carrier,  or  by  reason  of  any 
defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines, 

8  First        Employers'        Lialjility  gence   of   the    person    injured    shall 

Cases,  207  U.  S.  463,  52  L.  ed.  297,  not  be  a  defense,  but  may  be  taken 

aff'g  Brooks  v.   Southern   Pac.   Co.,  into  account  by  the  jury   in  fixing 

148  Fed.   986,   and  Howard  v.  Illi-  the  amount  of  the  damage."     This 

nois  Cent.  R.   Co.,   148   Fed.  997.  section   has   been    construed    as   re- 

3  35  U.  S.  Stat,  at  L.  65,  c.  149.  quiring  the  jury  to  compare  the  neg- 

4  Vernon's     Sayles'     Stats.     Art.  ligence    of   both    parties    and    from 
6649 ;   San  Antonio,  U.  &  G.  E.  Co.  such  relative  estimate  determine  the 
V.  Moya,  —  Tex.  Civ.  App.  — ,  173  percentage    of    negligence    properly 
S.  W.  608.  chargeable    to   the    employer.     Son- 
Oregon  Employers'  Liability  Law,  niksen   v.   Hood  River  Gas  &  Elec- 

sec.    6 :     "The    contributory    negli-       trie  Co.,  76  Ore.  25. 
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appliances,  machineryj  track,  roadbed,  works,  boats,  wharves, 
or  other  equipment." 

The  second  section  is  similar  in  tenor  to  the  first,  with  the 
exception  that  it  applies  only  to  carriers  by  railroad  in  the 
^^Territories,  the  District  of  Columbia,  the  Panama  Canal  Zone, 
or  other  possessions  of  the  United  States." 

Section  three  of  the  act  provides  that  the  employee's  con- 
tributory negligence  shall  not  bar  a  recovery,  "but  the  damages 
shall  be  diminished  by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee."  It  also  provides  that 
no  employee  shall  be  deemed  guilty  of  contributory  negligence 
"where  the  violation  by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employees  contributed  to  the  injury 
or  death  of  such  employee." 

The  fourth  section  provides  that  the  employee  shall  not  be 
deemed  to  have  assumed  the  risk  where  the  violation  by  the 
carrier  "of  any  statute  enacted  for  the  safety  of  employees" 
contributed  to  his  death  or  injury. 

The  fifth  section  declares  that  "any  contract,  rule,  regulation, 
or  device  whatsoever,  the  purpose  or  intent  of  which  shall  be  to 
enable  any  common  carrier  to  exempt  itself  from  any  liability 
created  by  this  act,  shall  to  that  extent  be  void."  The  carrier 
is  permitted,  however,  to  set  off  any  sum  which  it  has  "con- 
tributed or  paid  to  any  insurance,  relief  benefit,  or  indemnity 
that  may  have  been  paid  to  the  injured  employee  or  the  person 
entitled  thereto"  on  account  of  the  injury  or  death. 

Section  six  fixes  the  period  of  limitations  at  two  years  "from 
the  day  the  cause  of  action  accrued." 

The  seventh  section  defines  the  term  "common  carrier"  as  in- 
cluding "the  receiver  or  receivers  or  other  persons  or  corpora- 
tions charged  with  the  duty  of  the  management  and  operation  of 
the  business  of  a  common  carrier." 

The  eighth  section  declares  that  nothing  in  the  act  "shall  be 
held  to  limit  the  duty  or  liability  of  common  carriers  or  to  im- 
pair the  rights  of  their  employees  under  any  other  act  or  acts  of 
Congress."     It  also  saves  pending  proceedings  and  rights  of 

action  under  the  act  of  lOOG. 
Suth.  Dam.  Vol.  V.— 12. 
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Porto  Rico  is  a  "possession"  within  the  meaning  of  the  act  * 
and  since  the  Employers'  Liability  Act  cannot  be  given  full 
effect  unless  the  Safety  Appliance  Act  is  also  in  force  in  the 
Island,  that  act  also  applies.^ 

§  1300.  Amendment  of  1910.  Section  six  of  the  original  act 
was  amended  by  an  act  approved  April  5,  1910,  which  added  a 
clause  providing  that  "action  may  be  brought  in  a  circuit  court 
of  the  United  States,  in  the  district  of  the  residence  of  the  de- 
fendant, or  in  which  the  cause  of  action  arose,  or  in  which  the 
defendant  shall  be  doing  business  at  the  time  of  commencing 
such  action.  The  jurisdiction  of  the  courts  of  the  United  States 
under  this  act  shall  be  concurrent  with  that  of  the  courts  of  the 
several  states,  and  no  case  arising  under  this  act  and  brought  in 
any  state  court  of  competent  jurisdiction  shall  be  removed  to 
any  court  of  the  United  States. 

This  amendment  also  added  a  new  section  to  be  known  as  sec- 
tion nine,  which  contained  a  very  important  provision :  "Any 
right  of  action  given  by  this  act  to  a  person  suffering  injury 
shall  survive  to  his  or  her  personal  representative,  for  the  bene- 
fit of  the  surviving  widow  or  husband  and  children  of  such  em- 
ployee, and,  if  none,  then  of  such  employee's  parents;  and,  if 
none,  then  of  the  next  of  kin  dependent  upon  such  employee, 
but  in  such  cases  there  shall  be*  only  one  recovery  for  the  same 
injury. 

§  1301.  Validity.  All  doubts  as  to  the  validity  of  the  act  of 
1908  were  set  at  rest  by  the  United  States  Supreme  Court  in  a 
memorable  decision.'''  The  court,  in  upholding  the  act,  said  in 
part:  "The  clauses  in  the  Constitution  (Art.  1,  §  8,  c.  3  and 
18)  which  confer  upon  Congi-ess  the  power  to  regulate  commerce 
*  *  *  'among  the  several  States'  and  'to  make  all  laws  which 
shall  be  necessary  and  proper'  for  the  purpose,  have  been  con- 

5  American  R.  Co.  of  Porto  Rico  ed.  456,  rev'g  5  Porto  Rico  Fed. 
V.   Birch,   224  U.   S.   547,   56  L.  ed.       Rep.  401,  427. 

879 ;  American  R.  Co.  of  Porto  Rico  7  Mondou  v.  New  York,  X.  H.  & 

V.  Didricksen,  227  U.  S.  145,  57  L.  ^    ^    ^^^   ^g^^^^^  Employers'  Lia- 
ed.  456,  rev'g  5  Porto  Rico  Fed.  Rep. 

,^,        '_       "                                         ^  bility  Cases)   223  U.  S.  1,  56  L.  ed. 

401,   427.  ■' 

6  American  R.  Co.  of  Porto  Rico  327,  1  K  C.  O.  A.  875,  38  L.R.A. 
V    Didricksen,  227  U.  S.  145,  57  L.        (X.S.)    44,   rev'g   82   Conn.   373. 
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sidered  by  this  court  so  often  and  in  such  varied  connections  that 
some  propositions  bearing  upon  the  extent  and  nature  of  this 
power  have  come  to  be  so  firmly  settled  as  no  longer  to  be  open 
to  dispute,  among  them  being  these :  1.  The  term  ^commerce' 
comprehends  more  than  the  mere  exchange  of  goods.  It  em- 
braces commercial  intercourse  in  all  its  branches,  includins: 
transportation  of  passengers  and  property  by  common  carriers, 
whether  carried  on  water  or  by  land.  2.  The  phrase  'among  the 
several  States'  marks  the  distinction  for  the  purpose  of  govern- 
mental regulation,  between  commerce  which  concerns  two  or 
more  States  and  commerce  which  is  confined  to  a  single  State 
and  does  not  affect  other  States,  the  power  to  regulate  the  former 
being  conferred  upon  Congress  and  the  regulation  of  the  latter 
remaining  with  the  States  severally.  3.  'To  regulate,'  in  the 
sense  intended  is  to  foster,  protect,  control  and  restrain,  with 
appropriate  regard  for  the  welfare  of  those  who  are  immediately 
concerned  and  of  the  public  at  large.  4.  This  power  over  com- 
merce among  the  States,  so  conferred  upon  Congress,  is  com- 
plete in  itself,  extends  incidentally  to  every  instrument  and 
agent  by  which  such  commerce  is  carried  on,  may  be  exerted  to 
its  utmost  extent  over  every  part  of  such  commerce,  and  is  sub- 
ject to  no  limitations  save  such  as  are  prescribed  in  the  Con- 
stitution. But,  of  course,  it  does  not  extend  to  any  matter  or 
thing  which  does  not  have  a  real  or  substantial  relation  to  some 
part  of  such  commerce.  5.  Among  the  instruments  and  agents 
to  which  the  power  extends  are  the  railroads  over  which  trans- 
portation from  one  State  to  another  is  conducted,  the  engines 
and  cars  by  which  such  transportation  is  effected,  and  all  who 
are  in  any  wise  engaged  in  such  transportation,  whether  as  com- 
mon carriers  or  as  their  employees.  6.  The  duties  of  common 
carriers  in  respect  of  the  safety  of  their  employees  while  both 
are  engaged  in  commerce  among  the  States,  and  the  liability  of 
the  former  for  injuries  sustained  by  the  latter,  while  both  are  so 
engaged,  have  a  real  or  substantial  relation  to  such  commerce, 
and  therefore  are  within  the  range  of  this  power,"  ® 

8  Citing  Cooley  v.  Philadelphia,  Wall.  558,  22  L.  ed.  654;  Sherlock 
12  How.  299,  315-317,  13  L.  ed.  v.  Ailing,  93  U.  S.  99,  103-105,  23 
996,     1003;     The     Lottawanna,     21        L.  ed.  819;    Smith  v.  Alabama,   124 
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§  1302.  Effect.  The  supremacy  of  acts  of  Congress  over  state 
regulations  in  matters  within  the  powers  granted  to  the  federal 
government  in  the  Constitution  was  firmly  established  in  one  of 
the  earliest  decisions  of  the  Supreme  Court  of  the  United 
States.'  "The  government  of  the  United  States,  then,  though 
limited  in  its  powers,"  said  the  court,  "is  supreme;  and  its  laws, 
when  made  in  pursuance  of  the  Constitution,  form  the  supreme 
law  of  the  land,  'anything  in  the  Constitution  or  laws  of  any 
state,  to  the  contrary  notwithstanding.'  " 

It  follows  as  a  necessary  sequence  that  all  state  regulations 
affecting  the  liability  of  common  carriers  by  railroad  to  their 
employees,  while  both  are  engaged  in  interstate  commerce,  are 
superseded,  and  the  sole  remedy  of  an  employee,  or  his  bene- 
ficiaries in  case  of  death,  where  the  injury  or  death  occurs  while 
both  the  carrier  and  the  employee  are  engaged  in  interstate  com- 
merce, is  under  the  federal  act.^®     Being  complete  and  entire 


U.  S.  465,  31  L.  ed.  508;  Nashville, 
C.  &  St.  L.  R.  Co.  V.  Alabama,  128 
U.  S.  96,  99,  32  L.  ed.  352;  Peiree 
V.  Van  Dusen,  24  C.  C.  A.  280,  78 
Fed.  693,  698-700,  69  L.R.A.  705; 
Baltimore  &  0.  R.  Oo.  v.  Baugh, 
149  U.  S.  368,  378,  37  L.  ed.  772; 
Patterson  v.  Bark  Eudora,  190  U. 
S.  169,  176,  47  L.  ed.  1002-.  John- 
son V.  Southern  Pac.  Co.,  196  U.  S. 
1,  49  L.  ed.  363 ;  Schlemmer  v.  Buf- 
falo, R.  &  P.  R.  Co.,  205  U.  S.  1, 
51  L.  ed.  681;  First  Employers'  Lia- 
bility Cases,  207  U.  S.  463,  495,  52 
L.  ed.  297,  aff'g  148  Fed.  986,  997; 
Adair  v.  United  States,  208  U.  S. 
161,  176,  178,  52  L.  ed.  436;  Balti- 
more &  O.  R.  Co.  V.  Interstate  Com- 
merce Commission,  221  U.  S.  612, 
618,  55  L.  ed.  878;  Southern  R.  Co. 
V.  United  States,  222  U.  S.  20,  56  L. 
ed.  72,  3  X.  C.  C.  A.  822. 

9  M'Culloch  V.  Maryland,  4 
Wheat.  316,  4  L.  ed.  579. 

lOMondou  V.  New  York,  N.  H. 
&  H.  R'.  Co.,  (Second  Employers' 
Liability  Cases)   223  U.  S.  1,  56  L. 


ed  327,  1  N.  C.  C.  A.  875,  38  L.R.A. 
(N.S.)  44,  rev'g  82  Conn.  373; 
Michigan  Cent.  R.  Co.  v.  Vreeland, 

227  U.  S.  59,  57  L.  ed.  417,  Ann. 
Cas.  1914C  176,  rev'g  189  Fed.  495-. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  McGinnis, 

228  U.  S.  173,  57  L.  ed.  785,  3  N.  C. 
0.  A.  806,  rev'g  —  Tex.  Civ.  App. 
— ,  147  S.  W.  1188;  St.  Louis,  S. 
F.  &  T.  R.  Co.  V.  Seale,  229  U.  S. 
156,  57  L.  ed.  1129,  Ann.  Cas.  1914C 
156,  rev'g  —  Tex.  Civ.  App.  — ,  148 
S.  W.  1099,  3  N.  C.  C.  A.  800;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly, 
228  U.  S.  702,  57  L.  ed.  1031,  rev'g 
98  Ark.  240;  Seaboard  Air  Line  Ry. 
V.  Horton,  233  U.  S.  492,  58  L.  ed. 
1062,  8  N.  C.  C.  A.  834,  rev'g  162 
N.  C.  424;  Missouri,  K.  &  T.  R. 
Co.  V.  Wulf,  226  U.  S.  570,  57  L.  ed. 
355,  aff'g  113  0.  C.  A.  665,  192  Fed. 
919;  Taylor  v.  Taylor,  232  U.  S. 
363,  58  L.  ed.  638,  6  N.  C.  C.  A. 
436,  rev'g  204  N.  Y.  135;  North 
Carolina  R.  Co.  v.  Zachary,  232  U. 
S.  248,  58  L.  ed.  591,  9  N.  C.  C.  A. 
109,   rev'g  156  N.   C.  496;    Wabash 
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in  itself  the  act  is  not  to  be  pieced  out  by  the  state  laws  upon 
the  subject.^^ 

It  cannot  be  contended  that  the  state  law  giving  a  right  of 
action  for  wrongful  death  in  favor  of  persons  who  are  not  actual 
dependents  was  not  superseded  by  the  act  because  the  two  acts 
do  not  cover  precisely  the  same  field,  as  the  act  was  intended 
to  establish  the  nature  and  extent  of  an  interstate  carrier's  lia- 
bility to  its  employees  engaged  in  interstate  commerce. ^^ 

§  1303.  Same  subject;  effect  on  state  compensation  acts. 
The  most  important  conflict  between  the  federal  act  and  state 
regulations  which  has  not  as  yet  been  determined  by  the  Su- 
preme Court  of  the  United  States  is  the  conflict  with  the  various 
workmen's  compensation  acts  adopted  by  the  several  states. 

As  will  be  pointed  out  in  a  subsequent  chapter,  liability  under 
the  compensation  acts  is  based  on  contract,  and  the  right  to 
compensation  arises  ex  contractu}^  In  theory,  it  is  a  form  of 
industrial  insurance,  the  burden  of  industrial  accidents  being 
placed  upon  the  industry  rather  than  upon  the  workman.  With 
but  few  exceptions  railroads  are  included  within  the  industries 
subject  to  the  acts,  although  many  expressly  exclude  employees 
"for  whom  a  rule  of  liability  or  method  of  compensation  has 
been  or  may  be  established  by  the  Congress  of  the  United 
States."  " 

Under  these  circumstances  it  is  contended  on  the  one  hand 
that  the  remedies  provided  by  the  federal  act  and  the  compensa- 
tion acts  are  separate  and  distinct,  and  that  where  there  is  no 
negligence  on  the  part  of  the  carrier  the  compensation  acts 
apply,  while,  on  the  other  hand,  it  is  claimed  that  both  in  fact 
occupy  the  same  "field,"  and,  this  being  true,  the  compensation 
acts  must  give  way  to  the  federal  law,  ISTumerically  the  courts 
are  evenly  divided,  !N'ew  York  and  New  Jersey  adopting  the 

R.  Co.  V.  Hayes,  234  U.  S.  86,  58  L.  "  Jones  v.  Charleston  &  W.  C.  R. 

ed.  1226,  6  N.  C.  C.  A.  224,  s.  c.       Co.,  98  S.  C.  197. 


12  Jones  V.  Charleston  &  W.  C.  R. 
Co.,  98   S.   C.   197. 

13  Chapter  41,  ■post. 

V.  Wright,  239  U.  S.  548,  60  L.  ed.  u  Xew  York  Consol.  L.  c.  67,  L. 

— ,  aff'g  96  Xeb.  87.  1914,  c.  41. 


181  111.  App.  511,  writ  of  error  dis- 
missed; Chicago,  R.  I.  &  P.  Ry.  Co. 
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former  view,  while  the  courts  of  Illinois  and  California  adhere 
to  the  latter  view.    Writers  are  equally  divided  on  the  subject.^^ 

The  question  was  first  incidentally  presented  to  the  'New  York 
Court  of  Appeals  in  Jensen  v.  Southern  Pacific  Company/^ 
where  it  was  claimed  that  the  compensation  act  of  that  state 
did  not  apply  to  employees  engaged  in  interstate  commerce. 
Upon  this  question  the  court  said:  "The  statute  does  not  pur- 
port directly  to  regulate  or  impose  a  burden  upon  interstate 
commerce,  but  merely  undertakes  to  regulate  the  relation  be- 
tween employers  and  employees  in  this  state.  Such  regulation 
may,  and  no  doubt  does  indirectly  affect  commerce,  but  to  the 
extent  that  it  may  affect  interstate  or  foreign  commerce  it  is 
plainly  within  the  jurisdiction  of  the  state,  until  congress  by 
entering  the  field  excludes  state  action."  In  answer  to  the  claim 
that  the  federal  act  was  exclusive  it  was  held  that  the  question 
was  not  involved  as  the  defendant  was  in  fact  a  carrier  by  water, 
its  business  being  "transportation  by  steamships  which,  as  far 
as  appears,  may  not,  even  indirectly,  be  related  to  transportation 
by  railroad,  certainly  not  by  any  particular  Hue  of  railroad." 

In  a  later  case  ^^  the  question  was  squarely  presented  to  the 
New  York  Court  of  Appeals,  and  as  squarely  decided.  It  was 
held  that  the  compensation  act  of  that  state  did  not  cover  the 
field  occupied  by  the  federal  act,  and  hence  where  there  was  no 
negligence  on  the  part  of  the  employer,  a  railroad  employee  in- 
jured while  engaged  in  interstate  commerce  was  entitled  to 
relief  under  the  state  law.     The  court  said  in  part : 

"The  Federal  Constitution,  in  express  terms,  grants  to  con- 
gress jurisdiction  over  interstate  commerce.  The  exercise  by 
congress  of  a  power  granted  to  it  by  express  terms  supersedes  all 
legislation  on  the  same  subject  by  the  states.  In  the  exercise 
of  the  power  so  conferred  congress  has  prescribed  the  liability 
of  caiTiers,  for  injuries  resulting  from  negligence,  to  their  em- 
ployees while  engaged  in  interstate  commerce.  35  U.  S.  Stat. 
65.     The  Federal  Employers'  Liability  Act  is  therefore,  in  so 

16  See   Roberts'   Annotation   9   N.  215  N.  Y.  514,  9  N.  C.  C.  A.  286. 
0.    C.   A.    286,    and   Boyd's   Article  nWinfield  v.  New  York  Cent.  & 

Yale  Law  Review,  May  1916.  H.  River  R.  Co.,  216  N.  Y.  284,  10 

16  Jensen    v.    Southern    Pac.    Co.,  N.  C.  C.  A.  916. 
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far  as  it  attempts  to  prescribe  the  rules  of  liability  for  injuries 
resulting  from  negligence,  paramount  and  exclusive,  and  must 
so  continue  until  congress  shall  see  fit  to  remit  the  subject  to  the 
reserved  police  powers  of  the  state.     *     *     * 

"Another  principle  which  has  been  enunciated  with  the  same 
clearness  is  that  when  the  federal  and  state  governments  have 
jurisdiction  to  enter  the  same  sphere,  the  state  may  legislate 
upon  matters  within  that  sphere  until  such  time  as  congress 
shall  prescribe  regulations  upon  the  same  subject.     *     *     * 

"In  the  light  of  these  principles,  let  us  examine  the  Federal 
Employers'  Liability  Act  and  the  Workmen's  Compensation 
Law  of  this  state  and  endeavor  to  ascertain  whether  they  assume 
to  deal  with  the  same  subject-matter.  If  upon  examination  it  is 
found  that  they  do,  then  in  so  far  as  employers  and  employees 
are  engaged  in  interstate  commerce,  the  provisions  of  the  fed- 
eral statute  must  be  regarded  as  paramount  and  exclusively 
operative.  If  upon  examination  it  is  found  that  these  two  stat- 
utes do  not  cover  the  same  subject-matter,  we  will  be  in  a  posi- 
tion to  distinguish  the  different  spheres  in  which  each  may  be 
given  effect.  A  recognition  of  the  principles  upon  which  the 
federal  and  state  statutes  are  founded  will  demonstrate  that 
they  are  not  in  pari  materia.  The  Federal  Employers'  Lia- 
bility Act  prescribes  rules  under  which  certain  employers  are 
liable  to  their  employees  for  injuries  which  result  to  the  latter 
from  negligence.  The  Workmen's  Compensation  Law  is  radi- 
cally different  in  principle,  purpose,  scope,  and  method  from 
the  Federal  Employers'  Liability  Act.  It  inaugurated  an  en- 
tirely new  method  of  dealing  with  industrial  accidents.  Under 
its  provisions  compensation  paid  to  the  employee  under  the  state 
statute  is  the  result  of  injury  arising  in  the  course  of  employ- 
ment, and  is  paid,  regardless  of  fault  or  contract.  The  prin- 
ciple underlying  the  state  statute  is  that  as  injuries  to  workmen 
are  necessarily  incident  to  the  operation  of  certain  hazard- 
ous occupations,  the  expense  of  compensating  the  employees  for 
such  injuries  is  properly  chargeable  upon  the  occupation.  The 
purpose  of  this  act  was  to  establish  an  insurance  fund  to  which 
employers  are  required  to  contribute,  out  of  which  fund  com- 
pensation to  workmen  is  paid,  and  contribution  to  which  by  the 
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employer  relieves  him  of  further  liability.  The  scope  of  the  act 
is  much  broader  than  the  Federal  Employers'  Liability  Act, 
because  under  its  provisions  the  employee  is  awarded  compensa- 
tion for  all  accidental  injuries  arising  in  the  course  of  his  em- 
ployment, whether  they  result  from  negligence  or  not,  which 
are  not  self-inflicted  or  sustained  as  the  result  of  intoxication. 
The  method  by  which  compensation  is  given  to  the  employee  is 
different  from  the  method  by  which  redress  may  be  secured  in 
an  action  brought  under  the  provisions  of  the  Federal  Employ- 
ers' Liability  Act.  Under  the  state  statute  the  injured  em- 
ployee presents  his  claim  to  an  administrative  board  or 
commission.  Notice  is  given  to  the  parties  interested.  The 
proceedings  are  informal.  The  compensation  awarded  the  em- 
ployee is  not  such  as  is  recoverable  under  the  rules  of  damages 
applicable  in  actions  founded  upon  negligence.  It  is  based  on 
loss  of  earning  power  and  compensation  for  medical,  surgical,  or 
other  attendance  or  treatment  or  funeral  expenses.  Perhaps, 
without  inaccuracy,  it  may  be  said  that  the  primary  purpose  of 
this  act  was  to  give  compensation  in  those  cases  where  no  claim 
of  negligence  on  the  part  of  the  employer  could  reasonably  be 
made.  Having  in  mind  the  different  principles  which  underlie 
the  two  statutes,  the  different  purposes  sought  to  be  accom- 
plished by  them,  the  restricted  scope  of  the  federal  statute,  and 
the  broad  scope  of  the  state  statute  and  the  different  method 
by  which  redress  is  obtained  under  these  statutes,  can  they  rea- 
sonably be  said  to  cover  the  same  subject-matter?  We  are  of 
the  opinion  that  they  cannot  be  so  regarded.  We  think  it  is 
evident,  also,  that  congress  has  recognized  the  difference  between 
these  two  kinds  of  statutes.  In  enacting  the  Federal  Employ- 
ers' Liability  Act  it  intended  to  occupy  and  exclusively  pre-empt 
the  field  in  which  the  liability  of  certain  employers  engaged  in 
interstate  commerce  to  their  employees  is  prescribed  when  the 
latter  were  injured  as  the  result  of  negligence.  It  did  not  in- 
tend to  enter  upon  the  field  of  compensation  for  industrial  acci- 
dents which  were  not  the  result  of  negligence,  but  left  that  field 
open  for  occupancy  by  the  state  until  such  time  as  it  should  as- 
sume to  legislate  upon  this  subject.  The  view  that  congress 
intended  to  observe  the  distinction  between  the  two  kinds  of 
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statutes  referred  to  is  fortified  by  the  fact  that  it  has  passed  a 
workmen's  compensation  law  exclusively  applicable  to  federal 
employees  in  which  liability  is  not  made  to  depend,  either  upon 
fault  or  contract  (35  U.  S.  Stat.  556),  whereas,  as  to  certain 
private  emplo;)Tnents,  it  has  regulated  the  subject  only  in  those 
cases  where  the  employee  is  injured  as  the  result  of  negligence 
(35  U.  S.  Stat.  65).  The  Workmen's  Compensation  Statute 
of  this  state  was  not  in  any  way  designed  to  conflict  with  che 
authority  of  congress  over  interstate  commerce.     *     *     * 

"It  is  true,  of  course,  that  the  act  is  to  be  judged,  not  only 
by  its  purpose,  but  by  what  it  provides  may  be  done  under  it. 
Even  considering  it  in  the  light  of  this  principle,  we  think  that 
it  may  lawfully  be  held  to  cover  such  a  case  as  the  present  with- 
out in  any  way  trespassing  upon  the  field  of  federal  jurisdic- 
tion. As  yet,  as  to  private  employments,  congress  has  not  as- 
sumed to  make  any  provision  as  to  compensation  for  accidents 
not  the  result  of  negligence,  and,  congress  not  having  entered 
upon  this  field,  the  state  may  lawfully  do  so,  until  such  time 
as  congress  shall  assume  to  exercise  its  power  over  this  subject. 
The  moment  congress  shall  enter  upon  this  field  all  state  regu- 
lations upon  the  subject  will  be  abrogated.  The  field  which  con- 
gress has  pre-empted  by  the  enactment  of  the  Federal 
Employers'  Liability  Act  is  far  removed  from  that  of  awarding 
compensation  for  industrial  accidents  that  are  not  the  result  of 
negligence." 

The  reasoning  of  the  New  Jersey  courts  is  very  similar  to 
that  of  the  New  York." 


18  Roiinsaville  v.   Central   R.   Co.,  not  depend   upon  the  terms  of  the 

87  N.  J.  L.  371,  wliere  the  court  said  contract   of   service   and    is   neither 

in    part,    "Tlie    Federal    Employers'  increased    nor    diminished    thereby. 

Liability  Act  is  an  act,  as  its  name  The  amount  of  the  pecuniary  liabil- 

imports,  to  regulate  the  liability  of  ity  is   in  no  way  regulated  or  lim- 

employers,   and   as   its  body   shows,  ited.     The  act  applies   only   to   cer- 

is    applicable    only    to    liability    in  tain    classes   of   emploj-ers.      In   all 

tort   for  negligence.     No  new   right  these  respects  the  Workmen's  Com- 

of    action    is    given.      All    that    is  pensation     Act     differs.       Liability 

done    is   to   take    away    certain    de-  thereunder      is      contractual,      and, 

fenses     which     had     come     to     be  while   the   contract   liability   is    im- 

thought  unjust.     The  legal  liability  plied   from   silence,   either   party    is 

of  the  employer  under  the  act  docs  at   liberty   to   adopt   or   reject   this 
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The  Illinois  Industrial  Board  at  the  outset  took  the  position 
that  the  Federal  Employers'  Liability  Act  did  not  supersede 
the  State  Compensation  Act  as  to  employees  engaged  in  inter- 
state commerce.  This  decision  was  sustained  by  the  Illinois 
Appellate  Court.^^  But  on  the  case  being  taken  to  the  Supreme 
Court,  the  decision  of  the  Appellate  Court  was  reversed,  the 
court  holding  squarely  that  congress  in  passing  the  Federal 
Employers'  Liability  Act  had  taken  exclusive  possession  of  the 
subject-matter  of  the  liabilities  of  railroad  companies  to  inter- 
state employees.     Said  the  court : 

"Counsel  on  the  one  hand  argue  that  under  the  fair  construc- 
tion of  the  Federal  Employers'  Liability  Act  as  construed  by 
these  decisions  (federal  decisions)  the  act  covers  the  field  of 
liability  of  common  carriers  by  railroad  for  all  injuries  occur- 
ring in  interstate  commerce,  whether  or  not  there  has  been  neg- 


statutory  contract.  *  *  *  ^ 
new  right  of  action  is  given,  of  a 
character  unknown  to  our  law,  at 
least  for  several  centuries.  The  lia- 
bility of  the  employer  depends,  not 
on  any  fault  of  his  own  or  his  serv- 
ants, but  on  whether,  by  act  or  by 
silence,  he  has  adopted  the  statu- 
tory terms.  The  amount  of  his 
pecuniary  liability  is  fixed  by  stat- 
ute and  not  by  the  verdict  of  a  jury. 
Employer  and  employee  adopt,  as 
a  part  of  their  contract,  a  novel 
method  of  procedure,  in  which  the 
liability  and  the  compensation  are 
determined  by  the  judge,  instead  of 
by  a  jury.  And  the  compensation 
is  ordinarily  meant  to  be  paid  by 
installments  in  lieu  of  wages,  as  it 
were,  and  may  be  changed  if  circum- 
stances change.  The  scheme  is  more 
like  a  pension  scheme  than  a  liabil- 
ity for  a  breach  of  contract,  or  dam- 
ages in  tort.  The  difference  be- 
tween the  two  kinds  of  legislation 
is  illustrated  in  our  act.  Section  1 
is  an  employers'  liability  act  similar 
to  the  act  of  Congress,  and  regulates 


the  liability  in  a  common  law  action 
of  tort.  Section  2  creates  and  regu- 
lates the  new  statutory  right.  But 
for  paragraph  8  of  Section  2  there 
might  have  been  a  double  recovery, 
a  recovery  for  the  tort  in  a  common 
law  action,  and  a  recovery  of  the 
statutory  compensation  by  means  of 
the  statutory  procedure.  Nor  would 
that  double  recovery  have  been  il- 
legal, however  unjust  it  might  be 
and  was  in  fact  considered  to  be  by 
the  Legislature,  for  compensation  by 
way  of  pension  from  the  master  is 
quite  different  in  character  from 
compensation  by  a  tort-feasor,  mas- 
ter, or  third  person,  for  a  wrong 
not  arising  out  of  contract.  We 
think  it  clear  that  the  act  of  Con- 
gress deals  with  an  entirely  sepa- 
rate matter  from  the  act  of  our 
own  Legislature." 

In  West  Jersey  Trust  Co.  v. 
Philadelphia  &  R.  Ry.  Co.,  —  N.  J. 
— ,95  Atl.  753,  the  court  adhered 
to  its  position. 

isStaley  v.  Illinois  Cent.  R.  Co., 
186  111.  App.  593,  rev'd  268  111.  356. 
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ligence  on  the  part  of  the  employer,  while  counsel  on  the  othei 
side  contend  that  the  act  covers  only  liability  of  common  car- 
riers in  interstate  commerce  when  there  has  been  such  negli- 
gence. It  is  clear  there  can  be  no  recovery  under  the  Federal 
Employers'  Liability  Act,  properly  construed,  in  the  absence  of 
negligence  on  the  part  of  the  employer,  as  that  term  is  used  in 
the  statute  and  in  the  decisions  construing  the  same.  But  if  the 
question  of  negligence  only  determines  the  applicability  of  the 
Federal  law,  then,  before  it  can  be  held  that  such  law  is  ap- 
plicable, there  must  be  a  final  adjudication  as  to  whether  the 
injury  resulted  from  negligence.  Obviously  Congress  legislated 
on  more  than  the  subject  of  negligence.  It  legislated  on  that 
but  also  on  the  amount  of  recovery,  and  superseded  all  state 
laws  on  that  subject,  as  shown  by  the  decisions  already  cited. 
It  also  legislated  on  the  subject  of  limitation  when  an  action 
could  be  begun.  *  *  *  The  wording  of  the  statute  and  the 
reasoning  in  these  decisions  lead  inevitably  to  the  conclusion  that 
the  particular  'subject-matter,'  'field,'  or  'chosen  field'  taken 
possession  of  by  the  Federal  Employers'  Liability  Act  was  the 
employers'  liability  for  injuries  to  employees  in  interstate 
transportation  by  rail  and  the  real  question,  as  clearly  stated 
in  distinct  terms  in  several  of  the  cases  that  we  have  quoted 
from  in  deciding  whether  the  Federal  Statute  is  applicable,  is 
whether  the  injury  for  which  the  suit  was  brought  was  sus- 
tained while  the  company  and  the  injured  employee  were 
engaged  in  interstate  commerce.  The  Federal  Employers'  Lia- 
bility Act  has  taken  possession  of — has  occupied — that  field  for 
the  purpose  of  calling  into  play  therein  this  exclusive  power 
of  the  Federal  government.  jSTecessarily,  all  common  or  statute 
law  of  this  state  on  that  subject  has  been  superseded.  The 
field  of  liability  as  to  employees  injured  while  engaged  in  in- 
terstate commerce  on  railroads  is  occupied  exclusively  by  the 
Federal  Employers'  Liability  Act  and  that,  too,  regardless  of 
the  negligence  or  lack  of  negligence  of  either  party  to  the  liti- 
gation." """ 

The  same  position  was  taken  by  the  California  Court  of  Ap- 


20 


Staley  v.  Illinois  Cent.  R.  Co.,      268  111.  356,  rev'g  ISO  111.  App.  593. 
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peals  in  a  case  where  a  special  agent  while  removing  trespassers 
from  an  interstate  train  jumped  therefrom  to  pursue  them  from 
the  company's  property.  In  doing  so,  his  revolver  fell  from  his 
pocket  and  exploded,  injuring  him.  In  holding  that  the  Work- 
men's Compensation  Act  was  inapplicable,  the  court  said  in 
part: 

"The  Congress  of  the  United  States  in  April,  1908,  passed 
what  is  known  as  the  Federal  Employers'  Liability  Act  which 
fixes  the  responsibility  of  every  carrier  towards  its  employees 
while  engaged  in  commerce  between  the  several  states  where 
any  such  employees  are  injured  through  the  negligence  of  the 
officers,  agents,  or  other  employees  of  the  carrier.  In  the  year 
1913,  the  Legislature  of  California  passed  a  measure,  known 
as  the  Workmen's  Compensation  Insurance  and  Safety  Act 
(Statutes  of  1913,  p.  279)  which  provided  for  compensation  to 
be  awarded  to  employees  injured  while  engaged  in  the  work  of 
their  employers  (except  in  certain  employments  not  pertinent 
here)  regardless  of  whether  the  accident  occurred  through  the 
negligence  of  the  employer,  or  his  agents,  servants,  or  other 
employees.  It  will  be  seen  then  as  applied  to  common  carriers, 
the  state  act  covers  precisely  the  sam.e  field  as  does  the  national 
legislation  with  the  qualification  that  the  said  act  obliges  the 
employers  to  compensate  employees  for  accidental  injuries  sus- 
tained without  negligence  on  the  part  of  his  agents  or  em- 
ployees, as  well  as  those  arising  through  the  negligence  of  such 
persons.  The  United  States  Congress  is  given  power  by  the 
Constitution  to  regulate  comtnerce  among  the  several  states.  As 
to  the  application  of  local  or  state  statutes  made  in  the  exer- 
cise of  the  police  power  affecting  instrumentalities  of  interstate 
commerce,  it  is  said  that  this  subject  belongs  to  the  reserved 
power  of  the  states ;  that  is,  the  power  may  be  exercised  by  the 
states  in  the  absence  of  legislation  covering  the  same  subject 
by  Congress.  When  the  power  of  Congress,  however,  is  exerted 
in  the  direction  of  covering  the  matter  sought  to  be  so  regulated 
and  is  comprehensive  to  that  end,  then  the  state  regulation  must 
give  way  before  the  superior  law.  *  *  *  Xhe  conclusions 
herein  expressed  on  the  several  contentions  advanced  by  peti- 
tioner are  therefore  favorable  to  the  determination  as  made  by 
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the  Industrial  Accident  Commission  which  declined  jurisdic- 
tion of  petitioner's  application  and  dismissed  his  claim."  ^^ 

Mr.  Eoberts,  in  an  article  written  by  him  says :  ''Both  stat- 
utes cannot  apply  in  the  same  field  and  therefore  both  cannot 
cover  the  same  injury  and  the  question  of  the  applicability  of 
the  two  laws  certainly  should  not  turn  upon  the  further  question 
of  the  existence  or  absence  of  negligence,  for  if  an  employee  is 
injured  through  the  violation  of  the  Federal  Safety  Appliance 
Act  no  negligence  need  be  shown.  Obviously  congress  by  this 
statute  intended  to  cover  the  entire  field  of  the  liability  of  in- 
terstate railroads  to  employees  engaged  in  interstate  com- 
merce." ^^ 

But  it  must  be  remembered  that  even  in  these  states  it  is  clear- 
ly recognized  that  where  negligence  is  shown  the  Federal  Em- 
ployers' Liability  Act  presents  the  exclusive  remedy.^^ 

Until  the  Supreme  Court  of  the  United  States  passes  upon 
the  question,  the  doubt  created  by  the  conflicting  decisions  of 
these  strong  courts  must  necessarily  continue.  It  would  seem, 
however,  that  the  reasons  underlying  the  decisions  of  the  Illi- 
nois and  California  courts  are  most  cogent.  If  the  Federal 
Employers'  Liability  Act  is  regarded  purely  in  the  light  of  a 
remedy  to  railroad  employees  there  is  danger  of  overlooking  the 
liability,  which  is  the  basis  of  the  relief  afforded.  By  its  ex- 
press terms  the  act  creates  a  liahility  on  the  part  of  carriers  by 
railroad  to  their  employees  in  certain  cases.  It  is  reasonable  to 
suppose  that  congTess  in  passing  the  act  intended  to  define  the 
limits  of  the  relief  to  be  afforded  the  injured  employee  on  the 
one  hand  and  the  liability  of  the  employer  on  the  other.  That 
such  a  construction  works  a  hardship  and  injustice  to  railroad 
employees  in  many  cases  is  indisputable,  but  it  is  a  condition 
easily  remediable  by  congTess. 

§  1304.  Binding  effect  of  federal  decisions.  Ordinarily  state 
courts  are  required  to  follow  the  decisions  of  the  federal  courts 

21  Smith  V.  Industrial  Ace.  Com-  23  Winfield  v.  New  York  Cent.  & 
mission  of  California,  26  Cal.  App.  H.  River  R.  Co.,  216  N.  Y.  284,  10 
560.  X.  C.  C.  A.  916;  Grybowski  v.  Erie 

22  See  9  N.  C.  C.  A.  307.  R.  Co.,  —  X.  J.  — ,  95  Atl.  764. 
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where  the  construction  or  application  of  a  federal  statute  is  in- 
volved,^* 

It  has  been  said  that,  strictly  speaking,  "there  is  no  common 
law  of  negligence  of  the  federal  courts  as  distinguished  from  the 
common  law  of  negligence  of  the  state  courts.  The  law  of  neg- 
ligence is  the  same  in  both,  and  apparent  differences  of  opinion 
arise  because  of  the  application  of  the  law  to  different  combi- 
nations of  facts,  and  frequently  on  account  of  confusing  negli- 
gence which  may  or  may  not  be  the  cause  of  an  injury  and 
actionable  negligence  which  unites  cause  and  effect."  ^^ 

It  has  also  been  held  that  notwithstanding  the  different 
interpretations  of  the  common  law  of  the  state  by  the  state  and 
federal  courts,  the  law  as  applied  by  the  federal  courts  "is  none 
the  less  the  law  of  that  state."  ^^  However  true  this  may  be 
abstractly  it  is  nevertheless  true  that  in  many  important  re- 
spects the  rules  laid  down  by  the  federal  courts  differ  materially 
from  the  rule  prevailing  in  the  state  courts.  As  the  purpose  of 
the  federal  act  was  to  secure  uniformity  with  respect  to  the  lia- 
bility of  interstate  carriers  to  their  employees,  so  that  their  ^ 
respective  rights  and  liabilities  might  be  determined  in  accord- 
ance with  a  single  rule  instead  of  forty-eight,  common  sense 
would  dictate  that  in  applying  the  act  the  rule  prevailing  in 
the  federal  courts  should  prevail  over  the  state  rules.^'  This  be- 
ing true  it  would  seem  to  follow  as  a  matter  of  course  that  the 
federal  rule  as  to  negligence,  assumption  of  risk,  contributory 
negligence,  measure  and  elements  of  damages,  and  the  like 
should  be  adopted  even  though  different  from  the  rules  applied 

24  Belclier  v.  Chambers,  53  Cal.  27  Armbruster  v.  Chicago,  R.  I.  & 
635;  Breitung  v.  City  of  Chicago,  P.  R.  Co.,  166  Iowa  155;  Kendrick 
92  111.  App.  118;  Harris  v.  Lyon,  v.  Chicago  &  E.  I.  R.  Co.  188  111. 
16  Ariz.  35;  Hayden  v.  To^v^l  of  App.  172;  Cincinnati,  N.  0.  &  T.  P. 
Aurora,  57  Colo.  389 ;  Cleveland,  C,  j^  Co.  v.  Nolan,  161  Ky.  205 ;  Haw- 
O.    &   St.   L.   R.    Co.   V.   Blind,    182  ^^^^^  ^   g,.   -^^-^^  ^  g   ^   j,    q^^  jgg 

Ind.  398.  ]yjo.  ^pp.  201;  Cross  v.  Chicago,  B. 

25  Saunders    v.    Southern   R.    Co.,       ^    ^     ^     ^^^    ^^^    ^^^     ^pp     202; 

^^Lo'  •?;  ^'^\^  1  19A   TT     S        Freeman    v.    Powell,    —    Tex.    Civ. 

26  Smith   V.   Alabama,    124    U.    b. 

465,  31  L.  ed.  508;  Western  U.  Tel.  App.  -,  144  S.  W.  1033;  Southern 
Co  V  Call  Pub.  Co.,  181  U.  S.  92,  R.  Co.  v.  Jacobs,  116  Va.  189,  aflf  d 
45 'l.  ed.  765.  241  U.  S.  229. 


§    1304]       DAMAGES   UNDER   EMPLOYERS''   LIABILITY   ACT.       5035 

by  the  state  courts.  This  is  the  view  adopted  by  the  majority 
of  the  state  courts,^®  which  hold  that  the  relief  to  be  had  under 
the  Federal  Employers'  Liability  Act  is  to  be  determined  in  ac- 
cordance with  the  rulings  of  the  federal  courts,^^  and  is  clearly 
the  view  of  the  Supreme  Court  of  the  United  States.^" 

In  an  action  under  the  Federal  Employers'  Liability  Act 
the  Supreme  Court  of  Kentucky  said :  ''Though  the  difference 
between  our  measure  of  damages  and  that  adopted  by  the  fed- 
eral courts  is  but  slight,  yet  in  view  of  the  fact  that  plaintiff's 
action  is  predicated  on  federal  laws,  we  conclude  that  it  is  bet- 
ter practice  for  trial  courts  to  adopt  the  measure  of  damages 
sanctioned  and  approved  by  the  Federal  Supreme  Court."  ^^ 

The  importance  of  following  the  rule  prevailing  in  the  fed- 
eral courts  in  all  questions  relating  to  the  construction  and  ap- 
plication of  the  Federal  Employers'  Liability  Act,  however,  is 
not  clearly  recognized  in  some  courts.  Of  course  as  to  all  ques- 
tions under  that  act  the  Supreme  Court  of  the  United  States 
in  the  final  and  ultimate  source  of  authority,  as  was  said  by  the 
court  in  an  action  under  the  Safety  Appliance  Act,  in  no  other 
manner  can  a  uniform  construction  of  the  statute  laws  of  the 
United  States  be  secured,  so  that  they  shall  have  the  same  mean- 
ing and  effect  in  all  States  of  the  Union."  ^^ 

The  Missouri  Supreme  Court,  in  an  action  arising  under  the 
act,  applied  the  common  law  of  the  state,  upon  the  question  of 
assumed  risk,  as  laid  down  by  the  state  courts,  under  which  the 
servant  does  not  assume  the  risk  of  the  master's  negligence,^* 
which  materially  differs  from  the  federal  rule  that  an  employee 

28  Cross  V.   Chicago,   B.   &   Q.   R.  White,  238  U.  S.  507,  59  L.  ed.  1433, 

Co.,    191    Mo.    App.    202;    Southern  9  N.  C.  C.  A.  265,  aflf'g  87  Vt.  330; 

R.  Co.  V.  Jacobs,  116  Va.  189,  aff'd  Southern   Ry.   Co.  v.   Gray,   241   U 

241  U.  S.  229 ;   Freeman  v.  Powell,  S.  333,  60  L.  ed.  — ,  rev'g  167  N.  C 

--   Tex.    Civ.   App.   — ,    144    S.    W.  433. 

1033;   Glenn  v.  Cincinnati,  N.  0.  &  31  Xashville,   C.   &   St.   L.   Ry.   v. 

T.  P.  R.   Co.,  157   Ky.  453;    Farley  Henry,  158  Ky.  88. 

V.  New  York,  N.  H.  &  H.  R.  Co.,  88  32  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

Conn.  409.  Taylor,    210    U.    S.    281,    52    L.    ed. 

29Hardwick  V.  Wabash  R.  Co.,  181  1061,  rev'g  71  Ark.  445. 

Mo.  App.  156.  33  Fish  v.  Chicago,   R.  I.  &  P.  R. 

80  Central    Vermont     R.     Co.     v.  Co.,  263  Mo.  106,  8  N.  C.  C.  A.  538. 
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may  be  held  to  have  assumed  the  risk  of  dangers  arising  from 
the  master's  negligence,  providing  he  knows  of,  and  appreciates 
them.'* 

This  decision  is  unquestionably  wrong  and  cannot  be  sus- 
tained by  reason  or  authority.  To  follow  it  would  be  to  as- 
sume that  there  can  be  as  many  rules  for  recovery  under  the  act 
as  there  are  states,  and  that  the  Supreme  Court  of  the  United 
States  will  abandon  its  position  in  connection  with  such  rules 
to  apply  the  principles  prevailing  in  the  various  state  courts. 
In  a  later  case  the  Missouri  Court  of  Appeals  severely  criti- 
cizes the  conclusion  reached  by  the  state  Supreme  Court  but, 
nevertheless,  felt  bound  to  follow  its  decision.'^ 

§  1305.  Employers  within  the  act.  All  common  carriers 
by  railroad  engaged  in  interstate  commerce  are  employers  po- 
tentially within  the  act,  although  of  course,  to  render  the  act 
applicable  the  employee  must  also  be  engaged  in  interstate  com- 
merce. Since  under  the  well-known  rule  of  agency,  the  act  of 
the  servant  within  the  scope  of  his  authority  is  that  of  the  mas- 
ter, where  the  employee  is  engaged  in  interstate  commerce,  the 
employer  necessarily  must  be  so  engaged.  Therefore,  cases 
passing  upon  the  question  as  to  when  an  employee  is  engaged 
in  interstate  commerce  are  in  point  in  determining  whether  the 
employer  is  so  engaged.  This  subject  is  treated  elsewhere  in 
this  chapter.'^ 

To  be  within  the  act  a  railroad  must  also  be  a  common  car- 
rier. A  common  carrier  has  been  well  defined  as  "one,  who  by 
the  virtue  of  his  calling,  undertakes,  for  compensation,  to  trans- 
port personal  property  from  one  place  to  another  for  all  such 
as  may  choose  to  employ  him  and  every  one  w^ho  undertakes  to 
carry  for  compensation  the  goods  of  all  persons  indifferently,  is, 
as  to  liability,  to  be  deemed  a  common  carrier."  "  The  act 
itself  expressly  defines  a  common  carrier  as  including  '"the  re- 
ceiver or  receivers  or  other  persons  or  corporations  charged 

34  Seaboard  Air  Line  Ry.  v.  Hor-  35  Cross   v.   Chicago,   B.   &   Q.   R. 

ton,  233  U.  S.  492,  58  L.  ed.  1062,  Co.,  191  Mo.  App.  202. 

S  N.  C.  C.  A.  834,  rev'g  162  N.  G.  36  See  §  1306,  et  seq.,  post. 

424.  37  Jackson      Architectural      Iron 
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with  the  duty  of  the  management  and  operation  of  a  business  of 

•  9  9    ^fl 

a  common  carrier. 

A  lumber  company  operating  a  logging  road  purely  for  its 
own  private  purposes  is  not  a  common  carrier  within  the  act ;  ^^ 
but  where  a  logging  road  holds  itself  out  as  a  common  carrier, 
the  fact  that  the  bulk  of  its  traffic  consisted  of  its  own  products 
does  not  change  its  status  as  such,  since  the  extent  of  its  use  by 
the  public  does  not  determine  its  character.'*"  A  construction 
company  charged  with  the  duty  of  the  management  and  oper- 
ation of  a  common  carrier  by  railroad  engaged  in  interstate 
commerce  is  within  the  act.'*^ 

Ordinarily  the  determination  of  what  constitutes  a  railroad  is 
a  simple  matter,  but  at  times  questions  of  doubt  are  presented. 
A  private  switch  to  a  mill  which  was  used  by  a  railroad  com- 
pany in  transporting  cars  in  interstate  commerce  has  been  held 
to  be  a  railroad  within  the  meaning  of  the  Safety  Appliance 
Act.^^  Where  under  the  state  law  the  lessor  of  a  railroad  con- 
tinues liable  for  negligence  of  the  lessee,  the  lessor  is  within  the 
act.^3 

Electric  interurban  railroads  engaged  in  interstate  commerce 
are  within  the  act.'**  Thus,  an  interurban  railroad  carrying 
freight  and  passengers  in  interstate  commerce  is  within  the  act 
although  operating  in  part  over  city  streets  under  an  arrange- 
ment with  a  street  railway  company  regulating  local  traffic  and 
providing  for  the  division  of  the  receipts  in  certain  propor- 
tions, the  control  of  the  operation  of  trains  being  at  all  times 
vested  in  the  interurban  company.*^     An  electric  interurban 

Works  V.  Hurlbut,  158  N.  Y.  34,  70  «  Gray  v.  Louisville  &  N.  R.  Co., 

Am.  St.  Rep.  432.  107  Fed.  874. 

38  Act  of  April  22,  1898,  Section  7.  «  North  Carolina  R.  Co.  v.  Zach- 

39  Bay  V.  Merrill  &  Ring  Lumber  ary,  232  U.  S.  248,  58  L.  ed.  591, 
Co.,  211  Fed.  717.  See  also,  Nord-  9  N.  C.  C.  A.  109,  rev'g  156  N.  C. 
gard  V.  Marysville  &  X.  Ry.  Co.,  211  496.  Contra,  Wagner  v.  Chicago  & 
Fed.  721.  A.   R.   Co.,   265    111.   245,   aff'd   239 

40  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  U.  S.  452. 

Victoria,  F.  &  W.  R.  Co.,  234  U.  S.  "  Ross   v.    Sheldon,   —   Iowa   — , 

1,  58  L.  ed.  1185.  154  X.  W.  499;   South  Covington  & 

«  Copper  River  &  X.  W.  R.  Co.  v.  C.  St.  R.  Co.  v.  Finan's  Adm'x,  153 

Heney,   128  C.  C.  A.   131,  211   Fed.  Ky.   340. 

459.  45  Kansas  City  W.  Ry.  Co.  v.  Mc- 
Suth.  Dam.  Vol.  V.— 13. 
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railroad  has  been  held  to  be  a  railroad  within  the  Federal 
Safety  Appliance  Act  requiring  common  carriers  engaged  in 
interstate  commerce  by  railroad  to  equip  their  locomotive  en- 
gines with  power  driving-wheel  brakes  and  appliances  for  oper- 
ating the  train-brake  system,  and  to  equip  a  sufficient  number 
of  cars  in  the  trains  with  power  or  train  brakes  so  that  the  engi- 
neer on  the  locomotive  drawing  such  train  can  control  its  speed 
without  requiring  brakemen  to  use  the  common  hand  brake  for 
the  purpose.*®  So  also  an  interurban  railroad  •  has  been  held 
not  to  be  a  lateral  branch  line  of  railroad  within  the  Commerce 
Act.*' 

The  supreme  court  in  a  proceeding  under  the  Interstate  Com- 
merce Act  held  that  a  company  chartered  as  a  street  railroad 
and  engaged  exclusively  in  business  as  such  was  not  a  "rail- 
road" within  the  act.**    The  Court  said : 

"Street  railroads  not  being  guilty  of  the  mischief  sought  to 
be  corrected,  the  remedial  provisions  of  the  statute  not  being 
applicable  to  them,  commands  upon  every  railroad  'subject  to 
the  act'  being  such  that  they  could  not  be  obeyed  by  street  rail- 
roads because  of  the  nature  of  their  business  and  the  character 
and  location  of  their  tracks,  it  is  evident  that  the  case  is  within 
that  large  line  of  authorities  which  hold  that  under  such  a 
statute  the  word  'railroad'  cannot  be  construed  to  include  a 
street  railroad." 

The  w^ords  "boats"  and  "wharves"  refer  to  adjuncts  or  aux- 
iliaries to  transportation  by  railroad.*^  And  the  mere  fact  that 
a  common  carrier  by  railroad  operates  a  line  of  steamships  does 
not  place  the  latter  within  the  act  unless  operated  in  connection 
with  the  railroad  system.^*^  Hence,  a  vessel  which  is  not  part  of 
a  railroad  system  is  not  within  the  act.*^    The  mere  fact  that  a 

Adow,  240  U.   S.  51,   60  L.  ed.  — ,  Interstate     Commerce     Commission, 

aff'g   (Mo.  App.),  164  S.  W.  188.  230  U.  S.  324,  57  L.  ed.  1501. 

46  Spokane    &    I.    E.    R.    Co.    v.  « Jensen    v.    Southern    Pac.    Co., 

Campbell,    133    C.    C.    A.    370,    217  215  N.  Y.  514,  9  N.  C.  C.  A.  286, 

Fed.  518.  aff'g  167  App.  Div.  945. 

*7  United   States   v.    Baltimore   &  5"  Jensen    v.    Southern    Pac.    Co., 

O.  S.  W.  R.  Co.,  226   U.  S.   14,   57  215  N.  Y.  514,  9  N.  C.  C.  A.  286, 

L.  ed.  104.  aff'g  167  App.  Div.  945. 

48  Omaha   &   0.   B.   St.   R.   Co.   v.  5i  The  Pawnee,  205  Fed.  333. 
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canal  was  operated  by  a  railroad  company  does  not  bring  it 
within  the  act.^^  A  ferry  boat  used  by  a  railroad  company  in 
the  transportation  of  freight  and  passengers  in  connection  with 
its  railroad  system  is  engaged  in  interstate  commerce  within 
the  act,*'  as  are  tug  boats  operated  in  connection  with  the  rail- 
road system.** 

In  addition  to  showing  that  the  defendant  is  a  common  car- 
rier by  railroad,  it  must  also  be  established  that  at  the  time  of 
the  injury  it  was  engaged  in  interstate  commerce.  A  train 
operated  between  intrastate  termini,  which  carries  cars  origi- 
nating beyond  the  state  is  of  course  engaged  in  interstate  com- 
merce.** So  too  an  express  messenger  in  the  employ  of  the  de- 
fendant who  was  charged  with  the  duty  of  operating  and  caring 
for  the  electric  light  plant  in  the  express  car,  was  engaged  in 
interstate  commerce  even  in  the  absence  of  a  showing  that  the 
train  upon  which  he  was  serving  carried  interstate  passengers, 
express  or  baggage,  where  his  duties  required  him  to  pass  be- 
yond the  limits  of  the  state.*^  But  the  mere  fact  that  an  in- 
trastate train  was  advertised  to  make  connections  with  an  inter- 
state train  does  not  make  it  an  instrumentality  of  interstate 
commerce,  where  at  the  time  of  the  injury  it  in  fact  carried  no 
passengers  or  baggage  destined  beyond  the  state.*'  The  em- 
ployee of  a  logging  road  hauling  logs  between  intrastate  ter- 
mini is  not  within  the  act  merely  because  a  large  percentage 
of  the  logs  after  being  manufactured  into  lumber  were  shipped 
outside  the  state.*^  A  turntable  is  an  instrumentality  of  inter- 
state commerce  when  in  use  for  the  purpose  of  turning  an 
engine  which  had  just  returned  from  an  interstate  trip  prepara- 

52  Hammill    v.    Pennsylvania    R.  56  Wesseler  v.  Great  Northern  Ry. 
Co.,  87  N.  J,  L.  388.  Co.,  —  Wash.  — ,  155  Pac.  1063. 

53  The  Passaic,  190  Fed.  644,  aff'd  57  Boyle   v.    Pennsylvania   R.   Co., 
122  C.  C.  A.  466,"  204  Fed.  266.  142   C.   C.   A.  558,  228   Fed.  266. 

54  Erie  R.  Go.  v.  Jacobus,  137  C.  58  Nordgard   v.    Marysville    &    N. 
C.  A.  15],  221  Fed.  335.  Ry.    Co.,    211    Fed.    721.     See    also 

66  Findley  v.  Coal  &  Coke  Ry.  Co.,  Bay  v.  Morrill  &  Ring  Lumber  Co., 

—  W.  Va.  — ,  87  S.  E.  198;  Noel  v.  211  Fed.  717;  where  a  logging  road 

Quincy,  0.  &  K.  C.  R.  Co.,  —  Mo.  was  held  not  to  be  a  common  car- 

App.  — ,  182  S.  W.  787.  rier. 
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torj  to  its  being  placed  in  a  roundhonse,^^  but  a  car,  which 
after  completing  an  interstate  run  was  unloaded  and  placed  in 
the  yards  awaiting  orders  which  had  not  been  received  at  the 
time  of  the  accident,  is  not  an  instrumentality  of  interstate  com- 
merce. ^° 

Train  orders  do  not  necessarily  determine  the  character  of 
the  commerce  in  which  the  train  is  engaged.  Thus,  where  an 
order  directed  the  movement  of  a  train  between  certain  points 
in  the  same  state,  an  order  having  been  sent  to  the  division 
point,  under  which  the  engine  upon  reaching  that  point  was  to 
proceed  to  a  destination  in  another  state  for  the  purpose  of  re- 
pairs, the  engineer  was  held  to  have  been  engaged  in  interstate 
commerce,  the  order  being  construed  as  not  fixing  the  division 
point  as  the  terminus  of  the  run  but  merely  the  status  of  the 
train  as  an  extra  up  to  that  point.^^ 

An  intermediate  intrastate  carrier  whose  entire  line  is  con- 
fined within  the  limits  of  a  single  state  may  be  engaged  in  inter- 
state commerce  where  it  carries  over  its  lines  shipments  or  cars 
originating  or  destined  beyond  the  state.^^  So  also,  a  train  oper- 
ated between  intrastate  termini  which  in  course  of  transporta- 
tion necessarily  passes  through  another  state  is  engaged  in 
interstate  commerce. ^^ 

A  train  engaged  in  an  interstate  run  does  not  cease  to  be  an 
instrumentality  of  interstate  commerce  until  the  completion  of 
the  run,  hence  the  fact  that  upon  arriving  at  its  terminal  it  en- 
tered a  side  track  to  get  out  of  the  way  of  another  train  does 
not  change  its  character  as  an  interstate  train,  even  though  its 
crew,  under  special  orders,  were  about  to  start  from  the  ter- 
minal on  a  special  intrastate  trip.^*    An  engine  returning  from 

59  Chesapeake  &  O.  R.  Co,  v.  63  Hanley  v.  Kansas  City  S.  R. 
Kornhoi:,  167  Ky.  353.  Co.,  187  U.  S.  617,  47  L.  ed.  333. 

60  Moran  v.  Central  R.  Co.  of  New  64  Chesapeake  &  0.  R.  Co.  v.  Shaw, 
Jersey,  —  N.  J.  L.  — ,  96  Atl.  1023.  168   Ky.   537.     In   this   case  an  ac- 

61  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  commodation  train  which  operated 
Wright,  239  U.  S.  548,  60  L.  ed.  — ,  regularly  between  interstate  ter- 
aflf'g  94  Neb.  317,  96  Neb.  87.  mini,  on  arriving  at  its  terminal  at 

68  Interstate  Commerce  Commis-  night  usually  backed  down  into  the 
sion  V.  Cincinnati,  N.  O.  &  T.  P.  R.  yards  and  remained  there  until  the 
Co.,  162  U.  S.  184,  40  L.  ed.  935.  following  morning  when  it  made  its 
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an  interstate  trip  does  not  lose  its  status  as  an  instrumentality 
of  interstate  commerce  merely  because  it  had  been  placed  upon 
a  turntable  preparatory  to  being  placed  in  a  roundhouse. ^^ 

The  hauling  of  empty  cars  from  one  state  to  another  or  cars 
containing  merely  railroad  property  is  an  act  of  interstate  com- 
merce. ^^  A  train  engaged  in  hauling  water  between  intrastate 
points  for  the  use  of  defendant's  engines,  both  interstate  and  in- 
trastate, has  been  held  not  to  have  been  engaged  in  interstate 
commerce.^'  Nor  is  the  movement  of  cars  containing  coal  to 
chutes  from  which  the  coal  was  to  be  taken  for  use  in  both  in- 
terstate and  intrastate  engines  an  act  of  interstate  commerce.^^ 

The  jSTebraska  Supreme  Court  has  decided  that  where  a  train 
was  made  up  in  Nebraska  destined  to  the  Black  Hills,  the  court 
would  take  judicial  notice  that  the  Black  Hills  were  in  South 
Dakota  and  that  therefore  the  train  and  the  employees  thereon 
were  engaged  in  interstate  commerce.^^ 

§  1306.  Employees  within  the  act;  necessity  for  employment 
in  interstate  commerce.     As  was  shown  in  the  preceding  sec- 


return  trip.  On  the  day  of  tlie  acci- 
dent, however,  the  crew  ha^d  special 
orders  upon  its  arrival  at  the  usual 
night  terminal  to  run  the  train  as 
an  extra  to  another  point  in  the 
same  state  and  to  start  from  there 
on  the  following  morning  to  carry 
back  an  excursion.  The  train  there- 
fore upon  arriving  at  its  terminal 
was  first  taken  to  the  station 
as  usual  and  then  backed  down 
towards  the  yards  to  get  on  another 
track  in  order  to  make  way  for  a 
fast  train  then  due.  The  plaintiff 
was  injured  while  setting  switches. 
It  was  held  that  even  if  it  were  as- 
sumed that  the  special  trip  contem- 
plated was  not  a  part  of  an  orig- 
inal interstate  movement,  the  evi- 
dence showed  that  at  the  time  of 
the  accident  the  train  had  not  yet 
completed  its  regular  interstate  run 
and  that  the  placing  of  a  train  on 
a  side  track  to  get  out  of  the  way 
of   the   fast   train   was   as   much   a 


part  of  the  interstate  nui  as  the 
actual  crossing  of  the  interstate 
line. 

65  Chesapeake  &  0.  R.  Co.  v. 
Kornhoff,  167  Ky.  353. 

66  North  Carolina  R.  Co.  v.  Zach- 
ary,  232  U.  S.  248,  58  L.  ed.  591, 
9  N.  C.  C.  A.  109,  rev'g  156  N,  C. 
496 ;  United  States  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  149  Fed.  486;  Bark- 
er V.  Kansas  City,  M.  &  O.  R.  Co.,  88 
Kan.  767,  43  L.R.A.(N.S.)  1221; 
Kansas  City  Southern  R.  Co.  v. 
Cook,  100  Ark.  467;  Thompson  v. 
Wabash  R.  Co.,  262  Mo.  468. 

67  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Fesmire,  —  Tex.  Civ.  App. 
— ,  150  S.  W.  201. 

68  Chicago,  B.  &  Q.  R.  Co.  v.  Har- 
rington, 241  U.  S.  177,  60  L.  ed.  — , 
11  N.  C.  C.  A.  992,  aff'g  —  Mo.  App. 
— ,  ISO  S.  W.  443. 

69  Bower  v.  Chicago  &.  X.  W.  R 
Co.,  96  Neb.  419. 
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tion,  to  sustain  a  recovery  under  the  Federal  Employers'  Lia- 
bility Act  it  must  be  shown  that  the  defendant  was  engaged  in 
interstate  commerce,  but  the  engagement  in  such  commerce  by 
the  employer  is  not  of  itself  sufficient  to  show  that  the  employee 
was  similarly  engaged.  It  is  equally  essential,  therefore,  to 
show  that  at  the  time  of  his  injury  the  employee  was  engaged  in 
interstate  commerce,"^"  and  the  burden  is  upon  the  plaintiff  to 
establish  that  fact.''"* 

§  1307.  Same  subject;  tests.  Although  the  principle  stated 
in  the  preceding  section  is  clear,  its  application  frequently  in- 
volves questions  of  the  greatest  difficulty  and  doubt. 

While  the  courts  have  laid  down  rules  for  determining  the 
character  of  the  emplo^nnent,  each  case  must  be  tested  by  its 
particular  facts  in  the  light  of  those  rules,  and  even  then  the 
solution  is  not  always  free  from  difficulty. 

The  primary  test,  of  course,  is  the  relation  of  the  work  being 
performed  to  interstate  commerce.  "Is  the  work  in  question  a 
part  of  the  interstate  commerce  in  which  the  carrier  is  en- 
gaged," or  so  closely  connected  therewith  as  to  be  considered 
part  of  it/^  or  was  the  performance  of  the  work  a  matter  of  in- 


70  Gordon  v.  Xew  Orleans  G.  N.  R. 
Co.,  135  La.  137. 

A  yard  clerk  whose  duties  re- 
quired him  to  make  a  record  of  the 
numbers  and  initials  on  tlie  cars, 
used  in  both  intra-  and  interstate 
commerce,  and  to  inspect  and  make 
a  record  of  the  seals  on  the  car 
doors,  etc.,  and  who  was  killed  by 
a  train  containing  cars  in  interstate 
commerce,  while  he  was  walking  be- 
tween two  tracks,  was  held  not  to 
have  been  engaged  in  interstate  com- 
merce, there  being  no  evidence  that 
deceased  had  been  in  any  service 
connected  with  the  interstate  train, 
or  to  show  what  work  he  had  been 
engaged  in  just  prior  to  the  acci- 
dent, or  where  he  was  going  when 
struck.  Pecos  &  N.  T.  Ry.  Co.  v. 
Rosenbloom,  —  Tex.  — ,  177  S.  W. 
952. 


A  car  inspector,  in  the  employ  of 
defendant,  which  was  engaged  in 
both  intrastate  and  interstate  com- 
merce, was  killed  by  an  eastbound 
train  while  he  was  inspecting  the 
cars  of  a  westbound  train,  which 
was  standing  at  the  station  where 
his  work  was  performed.  There  was 
no  evidence  that  any  part  of  either 
train,  or  any  thing  or  person  on 
either  train,  was  being  moved  or 
transported  in  interstate  commerce. 
Held,  that  it  could  not  be  foimd 
that  deceased  was  engaged  in  inter- 
state commerce  at  the  time  in  ques- 
tion. Boyle  v.  Pennsylvania  R.  Co., 
221  Fed.  453. 

70a  Hench  v.  Pennsylvania  R.  Co., 
246  Pa.  1. 

71  Pedersen  v.  Delaware,  L.  &  W. 
R.  Co.,  229  U.  S.  146,  57  L.  ed.  1125, 
3  N.  C.  C.  A.  779,  rev'g  117  C.  O.  A. 
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difference  so  far  as  interstate  commerce  is  concerned  \  '^  The 
actual  work  being  performed  at  the  time  of  the  injury  deter- 
mines its  character.'^  Applying  this  test,  employees,  whose 
work  bears  a  substantial  relation  to  interstate  commerce,  are 
within  the  act,  although  they  may  never  pass  beyond  the  limits 
of  the  state,  and  although  their  work  may  also  bear  a  substan- 
tially equal  relation  to  intrastate  commerce. ''^ 

The  situations  to  which  the  federal  act  has  been,  or  may  be 
sought  to  be,  applied  are  as  diverse  as  the  employments  on  the 
great  railroad  systems  are  varied.  A  train  bearing  a  shipment 
destined  beyond  the  state  is  engaged  in  interstate  commerce,  al- 
though the  train  itself  does  not  pass  beyond  the  state.'* 

Interstate  commerce  by  railroad  cannot  "be  separated  into  its 
several  elements,  and  the  nature  of  each  determined  regardless 
of  its  relation  to  others  or  to  the  business  as  a  whole,"  '^  hence, 
where  the  minor  task  upon  which  an  employee  is  engaged  is 
part  of  a  larger  one  connected  with  interstate  commerce,  the  em- 
ployee so  engaged  is  employed  in  interstate  commerce.^     Ap- 


33,  197  Fed.  537;  Illinois  Cent.  R. 
Co.  V.  Behrens,  233  U.  S.  473,  58 
L.  ed.  1051,  10  N.  C.  C.  A.  153,  s.  c. 
192  Fed.  581;  Shanks  v.  Delaware, 
L.  &  W.  R.  Co.,  239  U.  S.  556,  60 
L.  ed.  — ,  aflF'g  214  N.  Y.  413;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Harrington, 
241  U.  S.  177,  60  L.  ed.  — ,  11  N. 
C.  C.  A.  992,  aff'g  —  Mo.  App.  — , 
180  S.  W.  443;  Southern  Ry.  Co.  v. 
Peters,  —  Ala.  — ,  69  So.  611;  Co- 
lumbia &  P.  S.  R.  Co.  V.  Sauter,  139 
C.  C.  A.  150,  223  Fed.  604. 

72  Pedersen  v.  Delaware,  L.  &  W. 
R.  Co.,  229  U.  S.  146,  57  L.  ed.  1125, 
3  N.  C.  C.  A.  779,  rev'g  117  C.  C.  A. 
33,  197  Fed.  537. 

73  Chicago  &  E.  R.  Co.  v.  Mitchell, 
—  Ind.  App.  — ,  110  N.  E.  78. 

The  same  test  was  adopted  in 
Fairchild  v.  Pennsylvania  R.  Co.,  — 
N.  Y.  App.  Div.  — ,  155  N.  Y.  Supp. 
751,  in  the  following  language:  "The 
actual  work  being  performed  at  the 
time   of   the   injury   determines    its 


character,  and  is  the  real  test 
whether  it  is  interstate  or  intra- 
state work."  Quoting  from  Par- 
sons V.  Delaware  &  H.  Co.,  167  N.  Y. 
App.   Div.   536. 

74  Pedersen  v.  Delaware,  L.  &  W. 
R.  Co.,  229  U.  S.  146,  57  L.  ed.  1125, 
3  N.  C.  C.  A.  779,  rev'g  117  C.  C.  A 
33,  197  Fed.  537;  Hearst  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  188  Mo. 
App.  36,  where  an  engineer  on  a 
through  passenger  train  passing 
from  one  state  to  another  was  held 
to  be  under  the  act  although  his 
trip  ended  within  the  state. 

75  United  States  v.  Colorado  &  X. 
W.  Ry,  Co.,  85  C.  O.  A.  27,  157  Fed. 
321,  15  L.R.A.(N.S.)    167. 

76  Pedersen  v.  Delaware,  L.  &  W 
R.  Co.,  229  U.  S.  146,  57  L.  ed.  1125, 
3  N.  C.  C.  A.  779,  rev'g  117  C.  C.  A. 
33,  197  Fed.  537. 

77  Pedersen  v.  Delaware,  L.  &  W 
R.  Co.,  229  U.  S.  146,  57  L.  ed.  112.5, 
3  N.  C.  C.  A.  779,  rev'g  117  C.  C.  A. 
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plying  this  rule  the  courts  will  not  inquire  as  to  what  specific 
portion  of  a  train  was  engaged  in  interstate  commerce  where  it 
is  shown  that  it  contains  cars  or  shipments  destined  beyond  the 
state.  Accordingly  it  has  been  held  that  a  watchman  on  a 
"dead''  engine  being  hauled  in  an  interstate  train  is  within  the 
act/*  and  the  fact  that  a  defective  car  causing  injury  to  an  em- 
ployee was  not  destined  beyond  the  state  does  not  place  him 
outside  the  protection  of  the  act,  where  the  car  was  part  of  an  in- 
terstate train/^  nor  does  the  removal  from  an  interstate  train 
of  a  defective  car  carrjdng  interstate  commerce,  and  the  taking 
of  it  to  a  point  within  the  state  for  the  purpose  of  making 
"heavy  repairs,"  suspend  its  use  as  an  instrumentality  of  in- 
terstate commerce.*"  One  injured  while  not  in  the  perform- 
ance of  any  duty  incident  to  his  employment  and  while  at  the 
place  where  he  was  prohibited  to  be  was  not  within  the  act.*^ 

§  1308.  Same  subject;  existence  of  relation  of  master  and 
servant.  The  Federal  Employers'  Liability  Act  is  intended  to 
regulate  the  liability  of  a  common  carrier  by  railroad  and  its 
employees  when  both  are  engaged  in  interstate  commerce. 
Hence,  to  render  the  act  applicable  the  relation  of  master  and 
servant  must  be  shown  to  have  existed  at  the  time  the  injury 
was  sustained.*^  Consequently  a  car  repairer  injured  through 
the  negligence  of  a  railroad  company  other  than  his  employer, 

33,    197    Fed.    537,   employee   carry-  v.   Jones,   —  Ala.   App.  — ,   63   So. 

ing  materials   for   use  in   repairing  693. 

bridge    devoted    to    both    classes    of  79  Kansas  City  Southern  R.  Oo.  v. 

commerce.     See     also,     New     York  Cook,  100  Ark.  467. 

Cent.  &  H.  River  R.  Co.  v.  Carr,  238  80  St.   Louis   &   S.   F.   Ry.   Co.   v. 

U.  S.  260,  59  L.  ed.  1298,  9  N.  C.  Conarty,    106    Ark.    421,    rev'd    on 

C.  A.  1,  affg  157  X.  Y.  App.  Div.  other  grounds  238  U.  S.  243,  59  L. 

941,   where   the   removal   of   an    in-  ed.  1290. 

trastate  car  from  an  interstate  train  81  Vanordstrand  v.  Northern  Pac. 

was  held  not  to  deprive  employees  Ry.    Co.,    86    Wash.    665,    where    a 

engaged  in  such  removal  of  the  pro-  "call  boy"  was  injured  on  jumping 

tection  of  the  act.  from  a  moving  train  which  he  had 

78  A  watchman  on  a  dead  engine  boarded   to   avoid   the   necessity    of 

being  hauled   in  train   carrying   in-  walking. 

terstate  commerce,  and  which  when  82  Wagner  v.  Chicago  &  A.  R.  Co., 

in  use  was  used  in  interstate  com-  180  111.  App.  196,  aff'd  265  111.  245, 

merce  is  engaged  in  interstate  com-  which  is  affirmed  by  239  U.  S.  452, 

merce.     Atlantic  Coast  Line  R.  Co.  60  L.  ed.  — . 
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and  with  whom  the  latter  had  no  traffic  arrangement  is  not  en- 
titled to  recover  under  the  act.^^  A  Pullman  porter  paid  exclu- 
sively by  the  Pullman  Company  is  not  an  employee  of  a  com- 
mon carrier  by  railroad,  and  hence  not  within  the  act,  although 
part  of  his  duty  was  to  collect  tickets  and  turn  them  over  to  the 
train  conductor.^*  On  the  other  hand,  a  porter  on  a  car  owned 
jointly  by  the  Pullman  Company  and  a  railroad,  and  operated 
by  them  as  an  association  under  contract,  has  been  held  to  be 
within  the  act.^^ 

An  independent  contractor,  as  to  whom  the  railroad  company 
has  and  exercises  no  power  of  control  is  not  within  the  act  as  the 
relation  of  master  and  servant  does  not  exist  between  them.*^ 
Thus  under  a  contract  between  a  railroad  company  and  the 
plaintiff's  intestate,  in  which  the  railroad  company  was  de- 
scribed as  party  of  the  first  part  and  decedent  as  party  of  the 
second  part  and  as  "contractor,"  the  covenants  of  the  one  being 
made  the  consideration  for  the  covenants  of  the  other,  the  de- 
cedent as  contractor  agreed,  "1st.  To  furnish  all  the  labor  re- 
quired and  necegsary  to  handle;  and  (a)  to  handle  all  the  coal 
required  by  the  company  at  Enid,  from  either  open  or  closed 
cars,  or  both,  and  to  place  the  same  in  coal  chute  pockets  of  the 
company;  to  gather  up  all  coal  that  falls  from  the  coal  chute 
pockets  to  the  ground  and  place  the  same  on  cars  or  engines  as 
desired  by  the  company,  (b)  to  break  all  coal  to  the  size  of 
four  inch  cubes  or  less  before  delivery  to  chutes  for  engine  use 
and  to  unload  all  coal  for  stationary  boilers,  (c)  to  unload 
wood  from  cars  to  storage  piles  located  on  company's  right  of 
way  at  Enid,  (d)  to  load  cinders  from  the  right  of  way  to  cars 
at  points  designated  by  the  company,  (e)  to  unload  sand  from 
cars  furnished  by  the  company  at  points  designated  by  it.  2nd. 
The  company  agrees  to  pay  for  the  services  enumerated  in  cer- 
tain designated  numbers  of  cents  per  ton,  or  cord  or  yard,  as 
the  case  may  be,  to  be  paid  upon  estimates  and  records  of  the 

83  Kentucky  &  T,  Ry.  Co.  v.  Min-  85  Oliver  v.  Northern  Pac.  Ry.  Co., 
ton,  167  Ky.  516.  •  196  Fed.  432. 

84  Robinson  v.  Baltimore  &  0.  R,  86  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Co.,  237  U.  S.  84,  59  L.  ed.  849,  8  Bond,  240  U.  S.  449,  60  L.  ed.  — , 
N.  C.  C.  A.  1.  rev"g  —  Okla.  — ,  148  Pac.  103. 
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company.  3rd.  Contractor  agrees  to  maintain  a  sufficient  sup- 
ply of  coal  in  the  coal  chutes  and  break  or  crack  all  coal  to  suit- 
able sizes.  4th.  Contractor  expressly  assumes  all  liability  for 
injuries  to  or  death  of  persons  in  his  employ  or  loss  or  injury 
to  his  property,  whether  caused  by  the  negligence  of  the  com- 
pany, its  agents  or  employees,  and  he  covenants  to  save  the 
company  hannless  on  account  thereof,  or  for  or  on  account  of 
any  injury  to  or  death  of  any  person  employed  by  him  when 
and  while  such  persons  may  be  in  or  about  the  cars,  engines  and 
tracks  of  the  company,  'and  any  injury  to  said  contractor  while 
performing  any  services  under  this  contract  which  might  be  or 
have  been  delegated  to  his  agent  or  employees.'  And  the  con- 
tractor expressly  assumes  all  liability  for  injury  to  or  death  of 
third  persons,  including  the  employees  of  the  company,  occa- 
sioned b}'  any  of  his  acts,  and  the  company  shall  not  be  liable 
to  him  in  case  of  his  death  or  injury  while  employed  in  the 
work  set  forth.  5  th.  Punctuality  of  performance  is  stipulated 
for.  6th.  The  contract  to  continue  until  terminated,  as  it  may 
be  by  either  party  upon  fifteen  days'  notice.  7th.  Or  upon  fail- 
ure of  contractor  to  perform  his  duties,  at  the  option  of  the 
company,  without  being  liable  in  damages  therefor,  of  which 
failure  the  company  shall  be  the  sole  judge.  8th.  The  company 
to  furnish  the  necessary  tools  for  the  performance  of  the  stipu- 
lated services.  9th.  It  is  'agreed  and  understood  that  the  con- 
tractor shall  be  deemed  and  held  as  the  original  contractor,  and 
the  railway  company  reserves  and  holds  no  control  over  him  in 
the  doing  of  such  work  other  than  as  to  the  results  to  be  accom- 
plished.' 

"10th.  The  company  shall  keep  a  record  of  all  coal  delivered 
and  shall  make  settlements  and  pay  the  contractor  for  handling 
the  coal  upon  the  basis  of  such  handling,  and  the  contractor 
shall  make  daily  reports  of  the  cars  unloaded  by  him  and  shall 
receive,  collect  and  deliver  to  the  duly  authorized  representative 
of  the  company  a  ticket  from  each  engineman,  hostler  or  other 
employee,  showing  the  number  of  tons  of  coal  delivered  to  any 
engine;  (11th)  payment  of  the- work  to  be  made  monthly;  and 
(12th)  the  contract  and  all  the  terms  and  conditions,  rights  and 
obligations  thereof,  to  inure  to  the  heirs,  administrators,  execu- 
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tors,  logal  representatives,  assigns  and  lessees  of  both  parties, 
but  assigning  or  subletting  shall  not  be  without  the  written  con- 
sent of  the  company."  It  was  held  that  the  relation  created 
was  that  of  independent  contractor  and  not  that  of  master  and 
servant." 

§  1309.  Same  subject;  necessity  for  direct  and  substantial 
relation  to  interstate  commerce.  As  has  been  pointed  out,  the 
relation  of  the  work  being  performed  at  the  time  of  injury  to 
interstate  commerce  in  which  both  the  carrier  and  the  employee 
are  then  engaged  must  be  direct  and  substantial.^*  Although 
this  rule  was  firmly  established  by  the  federal  supreme  court  in 
one  of  the  earlier  cases  arising  under  the  act,®'  it  has  frequently 
been  misapplied.  Thus  it  was  held  by  a  state  court  that  an  em- 
ployee wheeling  coal  for  use  in  heating  a  repair  shop  where 
interstate  cars  were  repaired,  was  engaged  in  interstate  com- 
merce. ^°  This  decision,  however,  was  reversed  by  the  United 
States  Supreme  Court.^^ 

In  a  very  recent  case  the  Supreme  Court  of  the  United  States 
held  that  an  employee  injured  while  assisting  in  the  movement 
of  a  car  of  coal,  owned  by  the  carrier,  from  a  storage  track  to 
bins,  where  it  was  to  be  used  alike  by  both  interstate  and  intra- 
state engines  was  not  engaged  in  interstate  commerce.®^  How- 
ever, in  another  case  where  a  station  agent  whose  duty  it  was,  in 
part,  to  attend  a  pump  house  some  distance  from  the  station,  to 
keep  the  tank  filled  with  water  for  locomotives,  was  injured  by 
machinery  in  the  pump  house,  a  recovery  was  approved  by  the 
state  supreme  court,  and  afiirmed  by  the  Supreme  Court  of  the 

87  Chicago,  R.  I.  &  P.  Ry.  Co.  v.       473,  58  L.  ed.  1051,  10  N.  C.  C.  A. 
Bond,  240  U.  S.  449,   60  L.  ed.  — ,       153,  s.  c.  192  Fed.  581. 

rev'g  —  Okla.  — ,  148  Pac.  103.  3°  Cousins  v.  Illinois  Cent.  R.  Co., 

88  Chicago,  B.  &  Q.  R.  Co.  v.  Har-  ^26  Minn.   172,  6  N.  C.  C.  A.   182, 

rington,  241  U.  S.  177,  60  L.  ed.  — ,  '"ev'd  241  U.  S.  641,  60  L.  ed.  (mem. 

11  N.  C.  C.  A.  992,  aff'g  —  Mo.  App.  ^^<^-'  • 

— ,  180  S.  W.  443.  ^^-"^^  U.  S.  641,  60  L.  ed.   (mem. 

dec. ) . 


89  Pedersen  v.  Delaware,  L.  &  W. 
R.  Co.,  229  U.  S.  146,  57  L.  ed.  1125, 


92  Cliicago,  B.  &  Q.  R.  Co.  v.  Har- 

„  .,,   ^ rington,  241  U.  S.  177,  60  L.  ed.  — . 

3  N.  C.  C.  A.  779,  rev'g  117  0.  C.  A.  ^  jj.  C.  C.  A.  992,  aff'g  -  Mo.  App. 
33,  197  Fed.  537.  See  also,  Illinois  _  iso  S.  W.  443;  Contra,  Southern 
Cent.  R.  Co.  v.  Bchrens,  233  U.  S.       Ry.    Co.   v.   Peters,   —   Ala.    — ,    69 
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United  States.®^  Apparently  it  was  conceded  that  the  plaintiff 
at  the  time  of  his  injury  was  employed  in  interstate  commerce. 

One  injured  while  hauling  coal  upon  a  platform  for  the  pur- 
pose of  coaling  an  interstate  engine  was  held  to  have  been  en- 
gaged in  interstate  commerce.^*  Employees  on  a  train  hauling 
fuel  for  engines  for  use  in  both  classes  of  commerce,  have  been 
held  to  be  within  the  act.^*  However,  to  come  within  the  rule 
laid  down  by  the  supreme  court  the  interstate  character  of  the 
employment  in  such  case  must  necessarily  be  predicated  upon 
the  interstate  origin  of  the  commodity  carried  rather  than  its 
anticipated  use.  The  movement  of  coal  between  intrastate 
points  for  use  by  another  railroad  in  coaling  both  inter- 
state and  intrastate  engines  has  been  held  not  to  involve 
interstate  commerce.®^ 

An  employee  whose  duty  it  was  to  check  coal  delivered  to 
engines  engaged  in  both  interstate  and  intrastate  commerce 
and  make  daily  reports  thereof,  who  was  killed  while  on  his 
way  to  make  such  report,  was  held  to  have  been  engaged  in 
interstate  commerce.^'  It  may  be  said,  however,  that  the  exist- 
ence of  a  substantial  relation  to  interstate  commerce  in  such  a 
case,  is,  to  say  the  least,  questionable.  One  employed  as  a  miner 
of  coal  in  a  mine  owned  by  an  interstate  railroad  company  was 
not  engaged  in  interstate  commerce  although  the  coal  handled  by 
him  might  subsequently  be  used  in  such  commerce.^* 

A  machinist  employed  in  a  repair  shop  where  instrumental- 
ities of  both  interstate  and  intrastate  commerce  were  repaired^. 

So.  611 ;  Kamboris  v.  Oregon-Wash-  95  Barlow  v.   Lehigh  Val.   R.   Co., 

ington  R.  &  Nav.  Co.,  75  Ore.  358.  214  N.  Y.  116,  aff'g  158  N.  y.  App. 

93  Great  Northern  Ry.  Co.  v.  Div.  768;  Montgomery  v.  Southern 
Knapp,  240  U.  S.  464,  60  L.  ed.  — ,  Pac.  Co.,  64  Ore.  597. 

aff'g  130  Minn.  405.  96  Barker   v.   Kansas    City,   M.   & 

94  Southern  Ry.  Co.  v.  Peters,  —       0.  Rv.  Co.,  94  Kan.  176. 

Ala.  — ,  69  So.  611.     The  soundness  97  Chicago,  R.   I.   &   P.  R.   Co.  v. 

of  this  decision  may  be  questioned  g^^^^   _   q^j^    _     ^^g    p^^     ^^,3^ 

as  the  employee  at  the  time  of  m-  ^^^,^  ^40  U.  S.  449,  60  L.  ed.  -. 

iury    was    engaged    m    placing    the  „„  t^  ,               -r      „    •,,-    -^     ^ 

•^  ,  ^,  1  xr  \,  ^  ^^  Delaware,  L.  &  \^ .  R.  Co.  v. 
coal  upon  the  platform  to  coal  an 

,  '     .    ,       x\-    +  „•        T^-  ^;„i,4-       Yurkonis,  137  C.  C.  A.  23,  220  Fed. 
expected  interstate  tram,     it  might  '  ' 

be  contended  that  such  a  service  429,  aff'g  213  Fed.  537,  6  N.  C.  C.  A. 
was  merely  anticipatory  of  engage-  210.  Appeal  dismissed  238  U.  S. 
ment  in  interstate  commerce.  439,  59  L.  ed.  1397. 
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who  at  the  time  of  his  injury  was  engaged  in  changing  the 
location  of  a  fixture  in  the  shop  was  not  engaged  in  interstate 
conmierce. 

§  1310.  Same  subject;  instrumentalities  or  employees  en- 
gaged in  both  classes  of  commerce.  Employees  engaged  on 
instrumentalities  used  in  both  classes  of  commerce  whose  work 
is  of  such  a  character  as  to  bear  a  substantial  relation  to  inter- 
state commerce  are  within  the  act.^  Thus  bridge  workers  on 
interstate  roads,^  tracklaborers,^  sectionmen,*  and  yardmen  ^  are 
usually  held  to  be  within  the  protection  of  the  act.  However, 
the  mere  likelihood  or  possibility  that  an  instrumentality  would 
be  used  in  interstate  commerce  is  not  sufficient  to  render  it  a 
part  of  such  commerce.^ 

One  employed  to  clean  out  ashes  from  an  ash  pit  used  by 


99  Shanks  v.  Delaware,  L.  &  W. 
R.  Co.,  239  U.  S.  556,  60  L.  ed.  — , 
aff'g  214  X.  Y.  413. 

1  Employees  engaged  in  both  in- 
terstate and  intrastate  commerce  in 
such  a  way  that  employment  in  one 
cannot  be  distinguished  from  em- 
ployment in  the  other  are  within 
the  act.  Behrens  v.  Illinois  Cent. 
E.  Co.,  192  Fed.  581,  s.  c.  233  U.  S. 
473,  58  L.  ed.  1051,  10  X.  C.  C.  A. 
153. 

2  Thomson  v.  Columbia  &  P.  S.  R. 
Co.,  205  Fed.  203,  4  X.  C.  C.  A. 
925.  Contra,  Taylor  v.  Southern 
Ry.  Co.,  178  Fed.  380. 

Ironworker  on  bridge  used  in  both 
classes  of  commerce  struck  by  in- 
trastate train  is  within  the  act. 
Pedersen  v.  Delaware,  L.  &  W.  R. 
Co.,  229  U.  S.  146,  57  L.  ed.  1125, 
3  N.  C.  C.  A.  779,  rev'g  117  C.  0.  A. 
33,  197  Fed.  537. 

3Colasurdo  v.  Central  R.  R.  of 
Xew  Jersey,  180  Fed.  832. 

Keeping  tracks  used  in  both  inter- 
state and  intrastate  commerce  in 
repair  is  so  closely  connected  witli 


interstate  commerce  as  to  be  in  legal 
contemplation  part  of  it.  Pedersen 
V.  Delaware,  L.  &  W.  R.  Co.,  229  U. 
S.  146,  57  L.  ed.  1125,  3  X.  C.  C.  A. 
779,  rev'g  117  C.  C.  A.  33,  197  Fed. 
537.  Employees  repairing  switches 
used  by  both  classes  of  commerce 
are  within  the  act.  Colasurdo  v. 
Central  R.  R.  of  Xew  Jersey,  ISO 
Fed.  832. 

Employee  clearing  snow  from 
track  is  within  the  act.  Hardwick 
V.  Wabash  R.  Co.,  181  Mo.  App.  156. 

4  Louisville  &  X.  R.  Co.  v.  Kemp, 
140  Ga.  657;  Zikos  v.  Oregon  R.  & 
Xav.  Co.,  179  Fed.  893. 

5  Johnson  v.  Great  Xorthern  R. 
Co.,  102  C.  C.  A.  89,  178  Fed.  643.' 

6  The  mere  fact  that  an  engine 
upon  which  a  hostler  was  employed 
might  be  used  in  interstate  com- 
merce does  not  bring  him  within  the 
act  where  there  was  no  equal  likeli- 
hood of  its  being  used  in  intrastate 
commerce  and  it  had  in  fact  been 
so  used  upon  its  last  run.  La  Casse 
V.  Xew  Orleans,  T.  &  :\I.  R.  Co.,  135 
La.  129. 
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both  interstate  and  intrastate  commerce,  was  engaged  in  inter- 
state commerce.' 

A  recent  Michigan  case  in  which  recovery  was  denied  in 
behalf  of  an  employee  injured  while  engaged  in  cleaning  snow 
from  switches,  on  the  ground  of  contributory  negligence,  seems 
to  have  been  based  upon  the  state  law  rather  than  the  federal 
act.^  The  question  of  the  applicability  of  the  latter  does  not 
seem  to  have  been  raised,  although,  if  the  switches  were  used 
by  interstate  trains,  unquestionably  the  employee  was  engaged 
in  interstate  commerce. 

§  1311.  Same  subject;  interstate  character  of  traffic.  The 
interstate  character  of  the  traffic  must  be  determined  in  the 
light  of  the  facts  of  the  individual  case.  The  ordinary  case  in- 
volving merely  the  interstate  inception  or  destination  of  the 
traffic  is  free  from  difficulty.® 

The  presence  on  a  train  of  any  commodity  originating  or 
destined  beyond  the  state  fixes  the  status  of  the  entire  train 
as  an  instrumentality  of  interstate  commerce,  ^^  and  the  ulti- 
mate use  to  which  a  shipment  is  to  be  put  cannot  affect  its 
character  as  interstate  commerce,  and  hence  the  mere  fact  that 
a  shipment  from  a  point  beyond  the  state  is  to  be  devoted  to 
work  of  construction  does  not  deprive  it  of  its  status  as  inter- 
state commerce.^^ 

As  was  previously  stated  the  operation  of  a  train  between 
interstate  termini  constitutes  an  engagement  in  interstate  com- 
merce, irrespective  of  the  destination  of  the  shipments  carried.^^ 
In  accordance  with  this  rule  employees  on  a  train  passing 
beyond  the  boundaries  of  the  state  are  engaged  in  interstate 
commerce  although  as  a  matter  of  fact  all  of  the  cars  on  the 

7Grybowski  v.  Erie  R.  Co.,  —  N.  321,   1.5  L.R.A.(N.S.)    167,  13  Ann. 

J.  L.  — ,  95  Atl.  764.  Cas.  893. 

8  Barnhart  v.  Pere  Marquette  R.  n  Kansas  City,  M.  &  0.  Ry.  Co.  of 
Co.,  —  Mich.  — ,  155  N.  W.  355.  Texas  v.  Pope,  —  Tex.  Civ.  App.  — , 
The  accident  in  this  case  occurred  152  S.  W.  185. 

in  1912,  and  hence  was  within  the  12  United  States  v.  Colorado  &  N. 

period  covered  by  the  act.  W.  Ry.  Co.,  85  C.  C.  A.  27,  157  Fed. 

9  See  also  §  1307,  ante.  321,  15  L.R.A.(N.S.)    167,   13  Ann. 

10  United  States  v.  Colorado  &  N.  Cas.  893 ;  Kansas  City  Southern  R. 
W.  Ry.  Co.,  85  C.  C.  A.  27,  157  Fed.       Co.  v.  Cook,  100  Ark.  467. 
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train  are  empty."  However  it  has  been  held  that  empty  cars 
returned  to  the  owner  from  an  interstate  trip,  having  no  par- 
ticular destination  within  the  state,  except  to  be  moved  from 
place  to  place  to  be  assembled  for  distribution,  lose  their  char- 
acter as  present  instrumentalities  of  interstate  commerce.'^* 

A  car  in  interstate  transit  does  not  lose  its  character  as  an 
instrumentality  of  interstate  commerce  while  merely  stopping 
for  repairs  before  being  turned  over  to  a  connecting  carrier,^^ 
and  mere  delay  in  moving  a  car  to  its  destination  does  not 
remove  it  from  interstate  commerce. ^^  Evidence  that  some  of 
the  cars  in  a  train  bore  cards  indicating  an  interstate  origin 
and  that  it  was  customary  for  such  cards  to  indicate  both  the 
origin  and  destination  of  the  same  coupled  with  the  fact  that 
the  inscription  on  the  cars  indicated  that  they  belonged  to  rail- 
roads located  in  other  states  has  been  held  sufficient  to  show 
that  the  train  in  question  was  transporting  interstate  com* 
merce." 

A  conductor  of  a  street  railroad  company  operating  between 
adjacent  cities  situated  in  different  states  was  not  engaged  in 
interstate  commerce,  where,  at  the  time  of  his  injury,  he  was 
in  charge  of  a  car  which  was  not  destined  beyond  the  state,  the 
only  passenger  thereon  having  a  local  destination.^^  The  fact 
that  a  train  operating  between  intrastate  termini  was  adver- 
tised to  make  connections  with  interstate  trains  does  not  change 
its  character  as  an  instrumentality  of  intrastate  commerce,  unless 
it  actually  carried  passengers  or  baggage  destined  beyond  the 
state.^^  An  employee  engaged  in  distributing  cars  from  an 
interstate  train  and  clearing  the  track  for  another  interstate 

18  North,  Carolina  R.  Co.  v.  Zach-  15  Lorick    v.    Seaboard    Air    Line 

ary,  232  U.  S.  248,  58  L.  ed.  591,  Ry.,  —  S.  0.  — ,  86  S.  E:  675. 

9  N.  C.  C.  A.  109,  rev'g  156  N.  C.  ^^  Great  Northern  Ry.  Co.  v.  Otos, 

496;   See  Hench  v.  Pennsylvania  R.  239   U.   S.   349,   60   L.  ed.  — ,  aflf'g 

Co.,  246  Pa.  1,  where  the  evidence       ^^^  ^^i""'  -^^• 

„       V,  ij    •       «;  •     i.   i.       1         iu   i  17  Mattocks  V.   Chicago  &  A.  Ry. 

was   held   insufficient  to  show   that  „                                         »                   j 

,    .      .  Co.,  187  111.  App.  529. 

empty  cars  were  engaged   in   inter-  ia  t--                nr  j.         ,-.  r^,      -.^ 

^  "^                            °  ^  iSKiser    V.    Metropolitan  St.    R. 


state  commerce. 
14  Pennsylvan 
134  C.  C.  A.  426,  218  Fed.  748.  142  C.  C.  A.  558,  228  Fed.  266. 


Co.,  188  Mo.  App.  169. 
14  Pennsylvania  R.   Co.   v.   Knox,  19  Boyle  v.   Pennsylvania   R.    Co., 
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train  is  within  the  act,^*^  and  the  fact  that  the  train  which  had 
come  in,  being  a  local  train,  might  have  dropped  all  cars  from 
beyond  the  state  is  too  remote  a  possibility  to  warrant  the 
withdrawal  of  the  case  from  the  jury.^^ 

An  interstate  shipment  may  lose  its  character  as  such  and 
become  purely  intrastate  where  upon  reaching  its  terminus  or 
delivery  point  it  is  reshipped  to  an  intrastate  point.^^  So  where 
a  train  containing  interstate  shipments  was  destined  to  a  point 
beyond  which  no  one  had  authority  to  move  it,  in  the  absence 
of  new  orders,  it  was  held  that  the  interstate  character  of  the 
shipment  terminated  at  that  point,  and  a  trainman  employed 
thereon  was  not  engaged  in  interstate  commerce  after  it  had 
left  that  point  pursuant  to  a  new  order  directing  its  movement 
to  another  destination  in  the  same  state.^^  Mr.  Roberts  refers 
to  this  decision  as  close  on  the  facts,^*  and  so  it  is.  However  it 
is  apparent  that  the  train  consisted  solely  of  empty  cars  and 
hence  the  control  of  its  movement  was  vested  solely  in  the  car- 
rier. Such  a  question  could  not  arise  with  respect  to  trains 
carrying  commodities  destined  beyond  the  point  fixed  by  the 
train  orders,  since  no  mere  order  affecting  the  movement  of  the 
train  could  affect  the  interstate  character  of  the  traffic. 

To  change  the  interstate  character  of  the  traffic  there  must 
be  an  actual  reshipment  and  not  a  mere  colorable  one.  Hence 
where  a  shipment  is  accepted  for  a  point  in  another  state  re- 
quiring transshipment  over  another  railroad,  the  carriage  will 
be  deemed  continuous  notwithstanding  the  fact  that  a  through 
bill  of  lading  was  not  issued  and  no  through  route  had  been 
established.^^  So  too,  a  shipment  may  be  interstate  in  char- 
acter although  transported  upon  a  local  bill  of  lading,  where 
it  was  the  intention  of  the  parties  that  it  should  actually  pass 

20  Seaboard  Air  Line  Ry.  v.  Koen-  Iowa,  233  U.  S.  334,  58  L.  ed.  988. 
necke,  239  U.  S.  352,  60  L.  ed.  — ,  23  Louisville  &  N.  R.  Co.  v. 
aflf'g  101  S.  C.  86.                                        Strange's  Adm'x,  156  Ky.  439. 

21  Seaboard  Air  Line  Ry.  v.  Koen-  oat>  \     xjt-     •       j.     t^      ^.j. 

^^    „  •'^  24  Roberts    Iniunes  to  Interstate 

necke,  239  U.  S.  352,  60  L.  ed.  — ,       ^      ,  '' 

ff'     ini  9   P   Sfi  Employees  on  Railroads,  139. 

22  Gulf,  C.  &  "s.  F.  Ry.  Co.  v.  '^^  ^^«^^  ^'"o^-  ^^cantile  Co.  v. 
Texas,  204  U.  S.  403,  51  L.  ed.  540 ;  Denver  &  R.  G.  R.  Co.,  233  U.  S. 
Chicago,    M.    &    St.    P.    Ry.    Co.    v.       479,  58  L.  ed.  1055. 
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beyond  the  state  without  breaking  the  continuity  of  carriage 
except  as  rendered  necessary  for  transshipment.^^  The  fact  that 
the  bill  of  lading  was  executed  in  the  state  in  which  a  ship- 
ment originated  and  to  which  it  was  destined  does  not  interfere 
with  its  character  as  interstate  commerce  where  there  was  in 
fact  an  actual  movement  between  states.^' 

Interstate  transportation  is  not  ended  merely  because  of  the 
arrival  of  the  train  at  its  terminal,  where  the  cars  were  to  be 
distributed,^* 

§  1312.  Same  subject;  trains  operated  between  intrastate 
termini.  Where  a  train  carries  shipments  or  cars  originating 
or  destined  beyond  the  state,  the  employees  thereon  are  engaged 
in  interstate  commerce  although  it  operates  only  between  in- 
trastate termini.^'  Thus  a  freight  conductor,  operating  a  train 
carrying  interstate  commerce  between  intrastate  termini,  in- 
jured while  engaged  in  making  out  his  reports  showing  the 
number  and  causes  of  his  delays  covering  the  entire  round  trip, 
was  held  to  be  within  the  act.^**  So  also  an  intrastate  shipment 
may  constitute  interstate  commerce  where  in  the  course  of  its 
transportation  it  is  carried  through  another  state,^^  hence  an 
employee   injured  while   employed   on   a  train   which   passed 

26  Eailroad  Commission  of  Louisi-  29  Northern  Pac.  Ry.  Co.  v.  Wash- 
ana  V.  Texas  &  P.  R.  Co.,  229  U.  S.  ington  ex  rel.  Atkinson,  222  U.  S. 
336,  57  L.  ed.  1215,  where  a  ship-  370,  56  L.  ed.  237,  rev'g  53  Wash, 
ment  originating  in  Louisiana   was  673;  United  States  v.  Colorado  &  N. 


W.  Ry.  Co.,  85  C.  C.  A.  27,  157  Fed. 
321,   15   L.R.A.(N.S.)    167;    United 


directed  to  a  broker  in  New  Orleans 
for  exportation   to   a   foreign   coun- 

'^27  Pecos  &  N.  T.  Ry.  Co.  v.  Stin-  ^^^^^^  ^-  Cl^icago,  M.  &  P.  S.  Ry. 
son,  —  Tex.  Civ.  App.  — ,  181  S.  W  Co.,  197  Fed.  624;  Nashville,  C.  & 
526,  where  cattle  destined  to  a  point  St.  L.  R.  Co.  v.  Banks,  156  Ky.  609. 
in  Texas  were  driven  from  Texas  See  also,  §  1305,  ante. 
across  the  boundary  to  New  Mexico  80  Peery  v.  Illinois  Cent.  R.  Co., 
and  actually  loaded  on  cars  across  123  Minn.  264,  s.  C.  128  Minn.  119. 
the  state  line  in  New  Mexico,  the  sx  Hanley  v.  Kansas  City  South- 
bill  of  lading  being  executed  in  ^rn  Ry.  Co.,  187  U.  S.  617,  47  L.  ed. 
Texas 

28  St.  Louis,  S.  F.  &  T.  Ry.  Co.  v.  ^^^'    Lo"i«vi"«    &    ^^-    ^y-    Co.    v. 

Seale,  229  U.  S.  156,  57  L.  ed.  1129,  ^llen,   152   Ky.   145,   s.   c.   152   Ky. 

rev'g  —  Tex.  Civ.  App.  — ,  148  S.  W.  837;   Deardorff  v.  Chicago,  B.  &  Q. 

1099.  Ry.  Co.,  —  Mo.  — ,  172  S.  W.  333. 

Suth.  Dam.  Vol.  V.— 14. 
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through  another  state  en  route  to  an  intrastate  terminus  was  en- 
gaged in  interstate  commerce.^^ 

§  1313.  Same  subject;  injury  while  not  actively  employed. 
Many  questions  of  interest  arise  in  connection  with  cases  where 
the  employee  was  injured  at  a  time  when  not  actually  engaged 
in  the  performance  of  his  duties.  Of  course  the  question  of 
suspension  of  employment  arising  from  the  temporary  cessa- 
tion of  actual  work  may  be  settled  under  the  well  recognized 
principles  of  the  law  of  master  and  servant.  On  this  ques- 
tion Mr.  Labatt  says: 

"It  is  not  necessary  to  show,  as  a  condition  precedent  to  re- 
covery, that  he  [the  servant]  was  on  duty  when  the  injury  was 
received.  In  so  far  as  his  rights  are  dependent  upon  the  posi- 
tion which  he  was  occupying  at  the  time  of  the  event  complained 
of,  a  good  cause  of  action  is  made  out  as  soon  as  it  is  proved  that, 
although  he  may  not  have  been  actively  engaged  in  the  per- 
formance of  any  duty,  the  position  in  question  was  one  which 
he  was  authorized  to  occupy.  This  rule  enures  to  the  servant's 
advantage  where  the  matters  upon  which  he  was  engaged  were 
not  immediately  connected  with  the  actual  performance  of  the 
work  undertaken  by  him,  and  even  where  those  matters  were 
of  a  merely  personal  and  private  nature."  ^^ 

While  common-law  rules  as  to  the  effect  of  a  temporary  ces- 
sation of  work  upon  the  continuity  of  the  relation  of  master  and 
servant,  and  the  obligations  thereunder  may  be  applied  purely 
for  the  purpose  of  fixing  the  status  of  the  injured  employee,  they 
cannot  be  relied  upon  exclusively  for  the  purpose  of  determining 
the  question  of  the  application  of  the  Federal  Employers'  Lia- 

32  Baltimore  &  0.  Ry.  Co.  v.  Darr,  upon  when  the  relation  of  master 
124  C.  C  A.  5G5,  204  Fed.  751,  aff'g  and  servant  exists,  considered  with 
197  Fed.  665.  reference  to  time  and  place,  and  the 

33  4  Labatt's  Master  and  Servant,  right  of  a  workman  to  compensa- 
§1558;  Powell  V.  Freeman,  105  Tex.  tion  for  injuries  incurred  at  such 
317,  where  a  brakeman  falling  into  time  and  place,  4  N.  C.  C.  A.  110. 
a  pit  while  looking  for  a  tool  boy  While  this  annotation  is  devoted 
to  get  a  tin  cup  for  a  way  car  of  an  primarily  to  the  right  to  compensa- 
interstate  train  was  held  to  have  tion  under  workmen's  compensation 
been  within  the  act.  acts,   the  underlying  principles  are 

See    also    exhaustive    annotation       the  same. 
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bility  Act,  for  there  is  still  anotlier  question  -whicli  must  be 
answered ;  viz.,  the  relation  to  interstate  commerce.  Can  it  be 
said  that  an  employee  who  is  not  engaged  in  actual  performance 
of  his  duties  is  employed  in  interstate  commerce  ? 

The  logical  answer  would  seem  to  he  that  where  the  cessation 
of  activity  was  not  such  as  to  suspend  or  terminate  the  relation 
of  master  and  servant,  the  character  of  the  employmicnt  should 
partake  of  the  nature  of  the  work  temporarily  suspended.  In 
other  words,  a  servant  engaged  in  interstate  commerce,  who, 
without  terminating  or  suspending  the  relation  of  master  and 
servant,  ceases  work  temporarily,  continues  to  be  engaged  in 
interstate  commerce,  although  not  actively  employed  in  such 
commerce.  It  is  believed  that  an  analysis  of  the  decisions  will 
bear  out  this  conclusion.  Thus  the  supreme  court  has  held 
that  an  employee  about  to  make  a  brief  visit  to  a  boarding  house 
after  having  assumed  his  duties  and  while  waiting  to  engage  in 
an  interstate  trip  is  employed  in  interstate  commerce.^*  There, 
obviously,  the  work  temporarily  suspended  involved  interstate 
commerce  and  the  court  properly  held  that  the  cessation  of  active 
duties  in  connection  with  it  did  not  change  the  nature  of  the 
employment.  Similarly  it  was  held  in  another  case  that  an 
employee  returning  on  a  pass  from  a  trip  on  which  he  was  en- 
gaged in  interstate  commerce,  to  take  out  another  interstate 
train,  was  engaged  in  interstate  commerce.^^  So  also  an  em- 
ployee, traveling  "deadhead"  upon  the  expiration  of  his  period 
of  service  under  the  Sixteen  Hour  Law,  who  at  the  request  of 
the  conductor,  who  was  disabled,  performed  services  for  the 
company  which  were  useful  and  necessary  at  the  time  and  under 
the  circumstances  is  not  to  be  regarded  as  a  mere  volunteer  or  as 
a  stranger  who  had  been  employed  for  the  occasion  by  the  con- 
ductor.^*' 

A  brief  absence  from  the  scene  of  work  or  instrumentality 
which  is  not  inconsistent  with  the  employee's  duty  to  his  em- 

'4  North  Carolina  R.  Co.  v.  Zach-  v.  Brothers,  —  Tex.  Civ.  App.  — , 
ary,  232  U.  S.  248,  58  L.  ed.  591,  9       -^q^  g    ^^,    ^gg 


N.   C.   C.   A.   109,   rev'g   156   N.    C. 
496. 


S6  Seaboard  Air   Line  Ry.  v.  Mc- 


86  St.  Louis  Southwestern  Ry.  Co.       Michael,  143  Ga.  GS9. 
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ployer  does  not  necessarily  preclude  his  claim  to  be  still  on  duty 
and  engaged  in  interstate  commerce;  neither  the  period  or  na- 
ture or  continuity  of  service  is  changed  by  such  a  stepping  aside 
from  or  cessation  of  activity.  Thus,  the  visiting  of  a  wayside 
place  for  a  lunch  or  other  legitimate  and  common  means  of  re- 
freshment or  waiting  for  further  orders  after  the  performance 
of  the  task  in  hand,  the  employee  at  all  times  being  within 
customary  reach  for  continuance  of  the  day's  service  and  hold- 
ing himself  in  readiness  immediately  to  respond,  does  not  change 
the  character  of  his  employment.  Accordingly,  it  has  been  held 
that  a  workman,  who,  upon  arriving  at  a  terminal  transfer 
point  on  a  train  engaged  in  interstate  commerce  upon  the  com- 
pletion of  his  train  work,  proceeded  to  a  nearby  saloon,  off  the 
right  of  way,  to  get  a  drink,  and  who  was  injured  upon  his  re- 
turn to  the  railroad  premises  in  search  of  the  conductor  to  re- 
ceive further  instructions  was  engaged  in  interstate  commerce. 
The  court  saying:  "Work  in  the  transfer  yard  was  indispensable 
to  the  interstate  business.  Respondent  had  not  been  relieved 
for  the  day.  His  service  from  the  time  he  started  out  in  the 
morning  until  the  instant  of  his  injury  and  the  work  he  then 
thought  might  be  required  of  him,  were  inseparably  connected 
with  interstate  business  and,  so,  were  a  part  thereof.  The  court, 
under  the  circumstances,  would  not  have  made  any  mistake  by 
so  deciding,  as  matter  of  law."^'  So  too  an  employee  was  never- 
theless within  the  act  although  waiting  to  chock  the  wheels  of 
cars  being  placed  in  a  coal  chute.^^  The  mere  fact  that  at  the 
time  of  the  injury  an  employee  had  ceased  his  activities  to  get 
out  of  the  way  of  a  train  does  not  remove  him  from  the  protec- 
tion of  the  act.^^ 

A  section  foreman,  whose  duty  it  was  to  keep  in  repair 
switches  in  defendant's  yard  which  were  used  for  breaking  up, 
temporary  storage,  and  making  up  of  trains  which  were  de- 
voted to  intrastate  as  well  as  interstate  commerce  and  who  was 
killed  by  a  train  in  the  yard  as  he  was  crossing  the  track  after 
having   repaired   some   switches   and   while  going   to   another 

87  Graber  v.  Duluth,  S.  S.  &  A.  R.       ton  E.  &  Xav.  Co.,  75  Ore.  358. 
Co.,  159  Wis.  414.  39  Glimt  v.   Pennsylvania   R.   Co., 

SSKamboris    v.    Oregon- Washing-       249  Pa.  522. 
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point  in  the  yard,  where  or  for  what  purpose  not  being  dis- 
closed, was  held  to  have  been  engaged  in  interstate  com- 
merce.**' 

An  employee  on  the  master's  premises,  while  on  his  way  to 
work,  where  he  would  have  engaged  in  interstate  commerce  has 
been  held  to  be  within  the  act  *^  and  a  similar  rule  has  been 
applied  to  sectionmen  returning  from  work  on  a  hand  car.*^ 

A  laborer,  knocked  from  a  trestle  while  on  his  way  to  de- 
fendant's boarding  quarters  where  he  intended  to  spend 
the  night,  was  held  to  have  been  engaged  in  interstate 
commerce  at  the  time  of  his  death.  In  this  case,  it 
appeared  that  decedent  had  been  engaged  in  repairing  and  re- 
building a  trestle  on  defendant's  interstate  road.  The  board- 
ing cars,  at  which  defendant's  employees  stayed  at  night  were 
located  about  a  mile  from  the  trestle.  In  going  to  and  from 
their  work,  they  frequently  used  hand  cars  but  on  the  day  in 
question,  because  of  obstructions  on  the  tracks  they  were  direct- 
ed by  their  foreman  to  walk  and  in  doing  so  were  compelled  to 
cross  a  trestle.  In  affirming  a  judgment  below  for  the  plain- 
tiff, the  court  said :  "At  the  time  of  his  death  he  was  either  an 
employee  engaged  in  interstate  commerce  or  he  was  a  mere 
licensee  using  the  tracks  of  the  company  in  going  from  his 
place  of  work  to  the  boarding  car.  It  is  clear  that  while  actual- 
ly engaged  at  work  for  the  company  he  was  an  employee  en- 
gaged in  interstate  commerce,  and  we  think  it  equally  clear 
that  the  moment  his  day's  work  ended  he  was  not  thereby  con- 
verted into  some  other  kind  of  an  employee,  but  that  he  retained 
his  character  as  an  interstate  employee,  or  became,  when  his 
work  ended,  and  while  going  to  the  boarding  car  under  the 
circumstances  stated,  a  licensee.  After  giving  to  this  question 
careful  consideration  our  opinion  is  that  in  going  from  his 
place  of  work  to  his  boarding  car  he  continued  in  the  character 
of  an  employee  of  the  company,  engaged  in  interstate  com- 
merce.    The  boarding  cars  in  which  he  took  his  meals  and  re- 

40\Villever  v.  Delaware,  L.  &  W.  — ,  162  S.  W.  959. 

R.  Co.,  87  N.  J.  L.  348.  42  San  Pedro,  L.  A.  &  S.  L.  R.  Co. 

"Missouri,   K.   &   T.   Ry.   Co.   of  v.    Davide,    127    C.    C.   A.   454,   210 

Texas  v.   Rentz,  —  Tex.   Civ.  App.  Fed.  870. 
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mained  at  night  were  owned  by  tlie  company.  They  were 
carried  about  by  tlie  company  from  one  state  to  another  and 
from  place  to  place  for  the  convenience  and  accommodation  of 
its  employees,  and  at  the  time  in  question  were  standing  on  the 
tracks  of  the  company.  The  employees  were  not  only  invited 
to,  but  were,  in  a  measure,  obliged  by  the  company  to  use  these 
boarding  cars,  and  the  only  convenient  and  practicable  way  to 
go  to  and  from  the  cars  and  the  place  of  work  was  on  the  track  of 
the  company  where  Walker  was  when  he  was  knocked  off.  *  *  * 
And  so  we  think  that  under  these  circumstances  an  employee 
such  as  Walker  was  should  be  treated  as  engaged  in  interstate 
commerce,  not  only  when  actually  employed  at  his  work,  but 
while  using  the  premises  of  the  company  in  going  to  and  from 
the  place  set  apart  for  him  to  eat  and  sleep  and  his  work  on  the 
premises  of  the  employer.  In  other  words,  within  the  contem- 
plation of  the  act,  the  course  of  his  employment  covered,  not 
only  the  time  he  was  actually  engaged  at  work,  but  the  time 
he  was  engaged  in  going  to  and  from  his  work."  ^ 

A  section  foreman,  who  while  on  his  way  to  his  home  station 
on  a  hand  car  was  injured  while  helping  to  lift  the  car  from 
the  track,  was  held  to  be  within  the  act.  The  train  which  in- 
flicted the  injury  was  engaged  in  interstate  commerce.  The 
court  saying:  "The  return  trip  to  Loraine,  his  headquarters, 
was  as  much  an  incident  and  a  part  of  the  work  of  repairing 
the  broken  rail  as  was  the  outgoing  trip  to  perform  that  service. 
We  are  of  the  opinion  that  the  act  of  removing  the  car  from  the 
track  out  of  the  way  of  the  coming  train,  being  in  the  aid  of  the 
movement  of  interstate  commerce,  was  sufficient  of  itself  to 
bring  the  accident  within  the  operation  of  the  Federal  Em- 
ployers' Liability  Act."" 

In  another  case  a  rather  extended  application  of  the  rule  was 
made  where  a  repaiiman  sleeping  in  a  bunk  car  was  held  to  be 
within  the  act.*^ 

The  relation  has  been  held  to  continue  for  a  reasonable 
period  after  the  termination  of  an  interstate  trip  to  enable  the 

43  Louisville  &  N.  R.  Co.  v.  Walk-       Tex.  Civ.  App.  — .  177  S.  W.  1185. 
er's  Adm'r,  162  Ky.  209.  «  Sanders  v.  Charleston  &  W.  C. 

44  Texas  &  P.  Ry.  Co.  v.  White,  —       R.  Co.,  97  S.  C.  50. 
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employee  to  wash  and  change  his  soiled  clothes,  in  the  caboose 
provided  with  conveniences  therefor,  before  going  to  his  lodging 
house.*®  An  engineer,  who  fell  into  a  pit  in  defendant's  round- 
house in  the  early  morning  hours  while  apparently  in  search 
of  his  engine,  was  held  to  be  within  the  act.'*'^ 

An  engineer  testing  an  engine  preparatory  to  an  interstate 
run  is  within  the  act.'**  On  the  other  hand  it  has  been  held  that 
a  train  dispatcher  directing  the  movement  of  both  classes  of 
commerce  was  not  engaged  in  interstate  commerce,  during  mo- 
ments of  leisure,  while  awaiting  the  arrival  of  a  train.*^  This 
decision,  however,  is  of  doubtful  authority. 

§  1314.  Same  subject;  negligent  fellow-servant  need  not  be 
engaged  in  interstate  commerce.  It  is  not  essential  that  a  fel- 
low-servant whose  negligence  resulted  in  injury  should  have  been 
engaged  in  interstate  commerce  if  the  injured  employee  was  so 
engaged,^"  and  the  converse  is  also  true.  Hence  the  mere  fact 
that  the  negligent  fellow-servant  was  engaged  in  interstate  com- 
merce does  not  of  itself  bring  the  injured  employee  within  the 
act.  Thus  recovery  cannot  be  had  under  the  act  for  injury  to 
an  employee  engaged  solely  in  intrastate  commerce  merely  be- 
cause the  train  inflicting  the  injury  was  engaged  in  interstate 
commerce.*^ 


46  Easter  v.  Virginian  Ry.  Co.,  — 
W.  Va.  — ,  86  S.  E.  37. 

*7  In  Seaboard  Air  Line  Ry.  v. 
Padgett,  236  U.  S.  668,  59  L.  ed. 
777,  aff'g  99  S.  C.  364. 

«  Lloyd  V.  Southern  R.  Co.,  166 
N.  C.  24,  7  N.  C.  C.  A.  520,  aff'd  239 
U.  S.  496,  60  L.  ed.  — . 

49  In  Gray  v.  Chicago  &  N.  W.  R. 
Co.,  153  Wis.  637,  it  was  held  that 
a  train  dispatcher  employed  in  dis- 
patching trains  engaged  in  both 
classes  of  commerce  was  not  en- 
gaged in  interstate  commerce  during 
intervals  of  leisure  or  rest  while 
merely  awaiting  the  arrival  of  an 
engine.  This  decision  was  affirmed 
by  the  United  States  Supreme  Court 
in  237  U.  S.  399,  59  L.  ed.  1018,  9 
N.  C.  C.  A.  452,  the  court  refusing 


to  review  the  action  of  the  court  be- 
low in  excluding  evidence  that  the 
employee  was  engaged  in  interstate 
commerce  on  the  ground  that  since 
defendant's  liability  was  substan- 
tially the  same  under  either  the 
state  law  or  the  federal  act,  the 
error,   if  any,   was   not  prejudicial. 

50  Pedersen  v.  Delaware,  L.  &  VV. 
R.  Co.,  229  U.  S.  146,  57  L.  ed.  1125, 
3  N.  C.  C.  A,  779,  rev'g  117  C.  C.  A. 
33,  197  Fed.  537. 

51  Employee  on  engine  hauling 
merely  a  caboose  on  an  intrastate 
trip  who  was  struck  by  an  inter- 
state train  while  crossing  the  track 
to  receive  orders  is  not  engaged  in 
interstate  commerce.  McAuliflfe  v. 
New  York  Cent.  &  H.  River  R.  Co., 
164  N.  Y.  App.  Div.  846. 
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It  has  been  held  by  the  United  States  Circuit  Court  of  Ap- 
peals that  an  allegation  that  both  deceased,  who  was  struck  by 
an  engine  while  at  work  near  the  track,  and  the  defendant  were 
engaged  in  interstate  commerce  at  the  time  of  the  accident  was 
insufficient,  without  an  allegation  showing  that  the  engine  which 
struck  the  deceased  was  also  engaged  in  interstate  commerce  at 
that  time.^^  This  decision,  however,  is  clearly  erroneous  as  it 
is  directly  in  conflict  with  the  decisions  of  the  Supreme  Court 
of  the  United  States.*^ 

Where  the  injured  employee  was  engaged  in  interstate  com- 
merce, the  fact  that  at  the  time  of  the  injury  his  negligent  fel- 
low-employees were  moving  a  push  car  loaded  with  material 
which  defendant  found  it  could  not  use  and  which  they  were 
taking  to  their  homes  after  the  day's  work,  the  defendant  was 
held  liable.'* 

§  1315.  Same  subject;  preparation  of  instrumentalities  for 
use.  The  distinction  between  the  preparing  of  an  instrumental- 
ity for  use  and  its  actual  use  is  well  defined  in  a  recent  case. 
The  court  after  assuming  the  correctness  of  the  proposition  that 
a  car  which  has  been  used,  and  may  again  be  used  indiscrimi- 
nately in  both  intrastate  and  interstate  commerce  is  an  instru- 
mentality of  interstate  commerce,  says :  "There  is  a  distinction 
between  employment  in  preparing  an  instrument  of  commerce 
for  use,  and  emploj^nent  in  using  such  an  instrument  in  com- 
merce. Preparation  of  an  instrument  for  use  in  commerce  of 
both  kinds  necessarily  means  preparation  for  use  in  commerce 
of  either  kind,  and  as  one  kind  is  interstate  conimerce,  it  fol- 
lows logically  that  such  preparation  is  for  use  in  interstate 
commerce;  but  employment  connected  with  the  actual  use  of 

A   conductor  upon   an    intrastate  58  Illinois    Cent.    R.    Co.   v.    Rog- 

car   injured  in  a   collision  with   an  ers,  136  C.  C.  A.  530,  221  Fed.  52. 

interstate   car   was   not   engaged   in  53  Pedersen  v.  Delaware,  L.  &  W. 

interstate   commerce,   and   the   fact  ^  q^^  229  U.  S.  146,  57  L.  ed.  1125, 

that  it  was  his  duty  to  place  his  ^  ^^  ^   ^   ^   ^^^^  ^^^    ^^^    ^^^^^ 

car  upon  a  switch  so  as  to  permit  ^    ^    ^ 

of  the  passage  of  the  interstate  car  '          ^                                    ' 

does  not  alter  the   case.     Miller   v.  ^^'^-  ^^'^^ 

Kansas    City   Western   Ry.    Co.,   —  5*  Louisville  &  N.  R.  Oo.  v.  Walk- 

Mo.  App.  — ,  168  S.  W.  336.  er's  Adm'r,  162  Ky.  209. 
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such  an  instrument  is  a  part  of  intrastate  or  interstate  commerce 
according  as  the  instrument  is  in  use  in  commerce  of  one  kind 
or  the  other."  The  court  accordingly  held  that  the  preparation 
for  continued  use  of  an  instrumentality  then  in  actual  use  in 
intrastate  commerce  was  not  within  the  act.^^  It  need  hardly 
be  said  that  employees  preparing  an  interstate  train  for  move- 
ment are  within  the  act.^®  Thus  a  porter  injured  while  carrying 
ice  for  a  water  cooler  on  an  interstate  train,"  and  an  engi- 
neer testing  his  engine  preparatory  to  an  interstate  run  **  have 
been  held  to  be  within  the  act. 

One  employed  as  a  general  worker  about  a  railroad  yard, 
who  was  firing  an  engine  preparatory  to  its  hauling  an  inter- 
state train,  and  who  was  injured  while  assisting  to  move  the 
engine  to  a  place  in  the  yard  where  a  barrel  of  oil  would  be 
taken  on,  to,  be  carried  on  the  trip,  prior  to  the  arrival  of  the 
engineer,  was  held  to  have  been  engaged  in  interstate  com- 
merce. 

It  must  be  borne  in  mind,  however,  that  the  work  of  prepara- 
tion must  have  a  direct  and  substantial  relation  to  interstate 
commerce,  and  not  a  mere  anticipated  or  remote  connection 
growing  out  of  the  general  transaction  of  railroad  business  and 
equally  applicable  to  all  classes  of  commerce.  The  failure  to 
apply  this  rule  renders  erroneous  man}'  of  the  earlier  decisions. 
To  illustrate:  An  employee  taking  coal  from  a  chute  and  plac- 
ing it  in  the  tender  of  an  engine  employed  in  interstate  com- 
merce is  properly  held  to  have  been  engaged  in  such  commerce,®" 
while  the  employee  who  placed  the  coal  in  the  chute,  from  which 
it  was  to  be  taken  to  coal  engines  engaged  in  both  classes  of 

55  Boyle  V.   Pennsylvania   R.   Co.,  67  Freeman  v.  Powell,  —  Tex.  Civ. 

142  C.  C.  A.  558,  228  Fed.  260.  App.  — ,  144  S.  W.  1033. 

66  North  Carolina  R.  Co.  v.  Zacli-  58  Lloyd  v.  Southern  Rv.  Co.,  166 

ary,  232  U.  S.  248,  58  L.  ed.  591,  9  ^.    ^            ^  ^    ^          ^;  .,      ^^,^ 
N.   C.   0.  A.   109,  Ann.   Cas.   191 4C 
159,  rev'g  156  N,  C.  496;   Bramlett 
v.  Southern  Ry.  Co.,  98  S.  C.  319; 

Neil  V.   Idaho  &  W.  N.  R.  Co.,   22  H.  River  R.  Co.,  87  N.  J.  L.  6.)1. 

Idaho  74;    Bower   v.   Chicago   &  N.  60  Armbruster  v.  Chicago,  R.  I.  & 

\V.  R.  Co.,  96  Neb.  419.  P.  Ry.  Co.,  166  Iowa  155. 


239  U.  S.  496,  GO  L.  ed.  — . 

59  Tonsollito  V.  New  York  Cent.  & 
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commerce,  was  not,  while  so  engaged,  employed  in  interstate 
commerce.  ^^ 

Prior  to  the  decision  of  the  supreme  court  in  the  Harring- 
ton case  ^^  it  had  been  held  that  employees  engaged  in  placing 
coal  in  chutes  for  the  use  of  interstate  and  intrastate  trains,  were 
employed  in  interstate  commerce.®' 

§  1316.  Same  subject;  employees  of  electric  railways.®*  A 
motorman  on  an  interstate  electric  car  has  been  held  to  be 
within  the  act.®^  A.  lineman,  employed  by  an  electric  railroad 
company  operating  wholly  within  the  boundaries  of  a  state  was 
held  to  be  engaged  in  interstate  commerce  where  it  was  shown 
that  by  means  of  connections  with  other  lines  of  railway  more 
than  eight  per  cent,  of  its  business  was  of  an  interstate  charactei 
and  the  decedent  at  the  time  of  the  accident  was  engaged  in 
placing  cross-arms  on  a  line  of  poles  in  connection  with  an 
automatic  signal  device  used  by  the  railroad.®® 

§  1317.  Same  subject;  employees  engaged  in  construction 
work.  The  courts  are  quite  in  harmony  in  holding  that 
employees  engaged  in  initial  construction  work  are  not 
within   the   act,®'    and    there    is    dictum   to    that   effect    in    a 


61  Chicago,  B.  &  Q.  R.  Co.  v.  Har- 
rington, 241  U.  S.  177,  60  L.  ed.  — , 
11  N.  C.  C.  A.  992,  aflf'g  —  Mo.  App. 
— ,  180  S.  W.  443.  But  see  Great 
Northern  Ry.  Co.  v.  Knapp,  240  U. 
S.  464,  60  L.  ed.  — ,  aff'g  130  Minn. 
405. 

62  Supra. 

63  Kamboris  v.  Oregon-Washing- 
ton R.  &  Nav.  Co.,  75  Ore.  358; 
Southern  Ry.  Co.  v.  Peters,  —  Ala. 
— ,  69  So.  611. 

64  See  also,  §  1305,  supra. 

65  South  Covington  &  C.  St.  R. 
Co.  V.  Finan's  Adm'x,  153  Ky.  340; 
McAdow  V.  Kansas  City  Western 
Ry.  Co.  (Mo.  App.),  164  S.  W.  188, 
aflf'd  240  U.  S.  51,  60  L.  ed.  — . 

66  Ross  V.  Slieldon,  —  Iowa  — , 
154  N.  W.  499. 

67  One  employed  in  the  construc- 
tion of  a  tunnel,  which  was  intended 


to  be  utilized  for  the  purpose  of 
defendant's  interstate  traffic  when 
completed,  was  held  not  to  be 
employed  in  interstate  commerce,  be- 
cause the  tunnel  had  not  been  and 
was  not  being  used  in,  or  in  con- 
nection with,  interstate  commerce. 
Jackson  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  210  Fed.  495. 

Where  one  was  at  work  in  the 
construction  of  a  railroad  bridge 
some  600  feet  distant  from  the  rail- 
road, and  which  was  to  form  part  of 
a  cut-off,  which  had  not  been  pro- 
vided with  rails  or  used  as  a  rail- 
road, it  was  held  that  he  was  not 
engaged  in  interstate  commerce,  al- 
though when  the  £ut-off  should  be 
completed  it  was  intended  to  use  it 
in  interstate  commerce.  Bravis  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  133  C. 
C.  A.  228,  217  Fed.  234. 
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decision  of  the  supreme  court.^'  The  reason,  of  course,  is  that 
instrumentalities  in  course  of  construction,  whether  cars,  en- 
gines, tracks,  roadbeds,  or  bridges,  have  but  a  potential  connec- 
tion with  interstate  commerce.  But  care  must  be  taken  to 
distinguish  between  initial  construction,  and  construction  in  the 
nature  of  repairs,  upkeep,  maintenance  or  operation  of  a  road 
already  in  use  in  interstate  commerce.  Thus  signal  construc- 
tion men  have  been  held  to  be  within  the  act,^^  as,  also,  have 
employees  engaged  in  tearing  down  and  removing  the  debris  of 
a  roundhouse,  which  had  been  destroyed,  by  fire,  to  permit  of  its 
being  rebuilt.'"  Employees  engaged  in  the  erection  of  an  ex- 
tension or  an  addition  to  a  building  already  in  use  in  interstate 
commerce  are  not  engaged  in  construction  work  and  hence  are 
within  the  act,''^  as  are  employees  engaged  in  building  a  new 
office  in  a  freight  shed  already  used  in  interstate  commerce.''^ 


Employee  engaged  in  constructing 
double  track  which  had  never  been 
used  for  traffic  is  not  within  the  act. 
Chicago  &  E.  R.  Co.  v.  Steele,  — 
Ind.  — ,  108  N.  E.  4. 

S8  Pedersen  v.  Delaware,  L.  &  W. 
R.  Co.,  229  U.  S.  146,  57  L.  ed.  1125, 
3  X.  C.  C.  A.  779,  rev'g  117  C.  C.  A. 
33,  197  Fed.  537. 

69  Ross  V.  Sheldon,  —  Iowa  — , 
154  N.  W.  499;  Grow  v.  Oregon 
Short  Line  R.  Co.,  44  Utah  160. 

One  employed  in  installing  a 
block  system  on  track  used  in  inter- 
state commerce  is  within  the  act. 
Saunders  v.  Southern  Ry.  Co.,  167 
N.  C.  375. 

In  Glunt  V.  Pennsylvania  R.  Co., 
249  Pa.  522,  it  appeared  that  the 
plaintiff  was  employed  in  drilling 
holes  through  the  rails  of  defend- 
ant's interstate  railroad  so  that  they 
could  be  bonded  for  the  purpose  of 
installing  a  signal  system,  and 
while  so  engaged  was  injured.  It 
was  contended  that  plaintiff  was 
not  employed  on  any  instrumental- 
ity used  in  interstate  commerce,  and 


that,  therefore,  the  Federal  Employ- 
ers' Liability  Act  did  not  apply.  In 
holding  that  the  plaintiff  was  en- 
gaged in  interstate  commerce,  the 
court  said:  "It  is  true  the  signal 
system  at  this  time  was  not  in  oper- 
ation, but  the  rail  in  which  the 
holes  were  being  drilled  was  part  of 
the  roadbed,  which  at  the  time  of 
the  injury  was  used  in  interstate 
commerce.  The  rail  was  to  be  util- 
ized in  connection  with  the  new  sig- 
nal system,  but  it  also  entered  into 
and  formed  a  part  of  the  roadbed. 
The  fact  that  ultimately  this  rail's 
use  was  to  be  enlarged  and  its 
efficiency  made  greater  did  not  de- 
prive it  of  being  used  as  an  instru- 
mentality in  interstate  commerce 
at  that  time." 

70  Thomas  v.  Boston  &  M.  R.  R., 
134  C.  C.  A.  554,  219  Fed.  180,  8 
X.  C.  0.  A.  981. 

71  Thompson  v.  Cincinnati,  X.  0. 
&  T.  P.  R.  Co.,  165  Ky.  256. 

72  Eng  v.  Southern  Pac.  Co.,  210 
Fed.   92, 
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It  is  obvious  that  construction  work  of  this  character  is  merely 
incidental  to  the  operation  of  the  road,  and  in  no  sense  work  of 
initial  construction. 

The  question  as  to  whether  work  was  constiTiction  work  or 
repair  and  maintenance  is  sometimes  difficult  of  solution  but  the 
trend  of  decisions  seems  to  favor  a  construction  in  favor  of  re- 
pairs rather  than  work  of  construction.'^  An  employee  of  a 
railroad  company  who  was  killed  while  removing  trash  and  drift 
so  that  a  trestle  could  be  erected  for  temporary  use  as  a  bridge 
for  the  passage  of  trains  across  a  river,  and  to  be  used  later  as 
false  works  for  rebuilding  an  old  bridge,  the  partial  destruction 
of  which  necessitated  the  building  of  the  trestle,  was  held  to 
have  been  engaged  in  interstate  commerce,  where  it  was  admitted 
that  the  old  bridge  was  used  for  interstate  traffic,  and  the  trestle 
was  intended  for  similar  use."^*  A  train  master  in  charge  of 
construction  work  on  a  new  track  was  held  to  be  within  the  act 
although  the  track  had  not  been  placed  in  general  service  where 
it  was  shown  that  on  two  occasions  prior  to  the  accident  it  had 
been  used  for  interstate  trains.'''* 

§  1318.  Same  subject;  repairs  and  maintenance.'^  Eepair- 
men ""  if  shown  to  have  been  engaged  on  instrumentalities  of 
interstate  commerce  ''^   are  within  the   protection   of  the   act. 


73  Ross  V.  Sheldon,  —  Iowa  — , 
154  N.  W.  499. 

74  Columbia  &  P.  S.  R.  Co.  v.  Sau- 
ter,  339  C.  C.  A.  150,  223  Fed.  604. 

75  Clark  V.  Chicago  Great  West- 
ern R.  Co.,  170  Iowa  452. 

76  See  also,  §  1310,  supra. 

77  Hostler  preparing  engine  for  in- 
terstate trip  is  within  the  act.  Arm- 
bruster  v.  Chicago,  R.  I.  &  P.  R.  Co., 
166  Iowa  155. 

Boilermaker  repairing  an  engine 
which  had  been  used  and  was  des- 
tined for  use  in  interstate  commerce 
is  within  the  act.  Law  v.  Illinois 
Cent.  R.  Co.,  126  C.  C.  A.  27,  208 
Fed.  869. 

Repairman  working  on  locomotive 
used  in  interstate  commerce  is  with- 
in the  act.     Winter*  v.  Minneapolis 


&  St.  L.  R.  Co.,  126  Minn.  260. 

Repairman  working  on  car  used 
indiscriminately  in  both  inter  and 
intrastate  commerce  is  within  the 
act.  Missouri,  K.  &  T.  R.  Co.  v. 
Denahy,  —  Tex.  Civ.  App.  — ,  165 
S.  W.  529. 

Repairman  working  on  car  which 
belonged  to  another  road  and  which 
had  just  completed  an  interstate 
journey  is  engaged  in  interstate 
commerce.  Gaines  v.  Detroit,  G.  H. 
&  M.  R.  Co.,  181  Mich.  376. 

Repairman  making  temporary  re- 
pairs on  engine  used  in  interstate 
commerce  is  within  the  act.  Balti- 
more &  0.  R.  Co.  V.  Darr,  124  C.  C. 
A.  565,  204  Fed.  751,  aflf'g  197  Fed. 
665. 

78  A  boilermaker  injured  while  re- 
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This  rule  has  been  applied  to  laborers  repairing  tracks  used  in 
both  classes  of  commerce ;  '^  to  sectionmen  clearing  away 
wrecks ;  ^°  to  laborers,  removing  earth  from  the  roadbed  in  the 
course  of  repair  and  maintenance ;  *^  and  to  a  section  foreman, 
taking  out  rails  from  the  main  track  and  replacing  them  with 
others,  the  old  rails  being  placed  upon  a  flat  car  standing  upon 
a  track  employed  in  both  classes  of  traffic.*^  * 

It  has  been  held  that  a  track  laborer  injured  wdiile  loading 
old  rails,  which  had  been  replaced  by  new  ones,  on  a  flat  car  for 
the  purpose  of  storing  them  elsewhere,  or  possibly  selling  them 
as  scrap  iron,  was  not  engaged  in  interstate  commerce.®^  The 
United  States  Circuit  Court  of  Appeals,  upon  similar  facts, 
reached  a  different  and  more  logical  conclusion.  There,  also, 
the  plaintiff  was  injured  while  removing  from  between  the 
tracks  old  rails  which  had  been  replaced  by  new  ones.  In 
holding  that  the  work  was  connected  with  interstate  commerce 
the  court  said:  "The  work  of  which  the  plaintiff's  was  a  part, 
was  the  repair  of  the  roadbed  by  replacing  old  rails  with  new 
ones.  The  work  of  removing  old  rails  was  not  complete  when 
they  were  lifted  from  their  place  upon  the  ties  and  tossed  upon 

pairing  the  boiler  constituting  part  A   laborer   in    a    track   gang,    en- 

of  a  wrecking  train  which  when  in  gaged  in  repairing  a  track  located 

use  was  subject  to  call  to  different  wholly   within   the   local   state,   but 

states  is  not  engaged   in   interstate  used  by  defendant  for  the  transpor- 

commerce.     Ruck  v.   Chicago,  M.  &  tation  of  both  intrastate  and  inter- 

St.  P.  R.  Co.,  153  Wis.  158.  state    freight    and    passengers,    was 

Machinist  in  shop  used  for  repair  employed    in    interstate    commerce. 

of    both    inter-    and    intrastate    en-  Lombardo  v.  Boston  &  M.  R.  R.,  223 

gines,    injured    while    removing    a  -ped    427 

shaft  hanger  from  a  girder   in  the  goA    section    man    injured    while 

shop  is  not  within  the  act.    Shanks         ,       .  i        j  ■   • 

^  ^    ^  ^^        clearing  up  a  wreck  and  repairmg  a 

V.  Delaware,  L.  &  W.  R.  Co.,  163  N.  "     ^  i  ° 

Y.   App.   Div.   565,   aff'd   239   U.    S. 

556,  60  L.  ed.  — .  _      ^ 

„a  .  1  .    .       J  u     Ai     ^  n       I^v-  Co.  of  Texas  v.  Moonov,  —  Tex. 

79  An  employee  injured  by  the  fall  ;'  - ' 

of  a  rail  which  he  was  carrying  to  ^^^-  ^PP-  ~'  ^^^  ^-  ^'''-  ^'^^■ 

replace  an  old  rail  in  a  track  used  "  ^ralich  v.  Chicago,  M.  &  St.  P. 

by   interstate   trains   is   within    the  ^-  ^o.,  217  Fed.  675. 

act.     Cincinnati,  N.  0.  &  T.  P.  Ry.  '^  Cherpeski    v.    Great    Northern 

Co.  V.  Tucker,  168  Ky.  144;   Trues-  Ry.  Co.,  128  IMinn.  300. 

dell  V.  Chesapeake  &  O.  Ry.  Co.,  159  83  Illinois   Cent.   R.   Co.   v.   Kelly, 

Ky.  718.  1G7  Ky.  745. 


track  used  in  interstate  commerce  is 
within  the  act.     Missouri,  K.  &  T. 
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the  roadbed,  but  was  complete  only  when  they  were  carried 
away  from  the  place  where  they  lay  between  the  tracks.  The 
removal  of  the  old  rails  was  as  much  a  part  of  the  repair  work 
as  the  bringing  of  new  rails  to  the  place  to  be  repaired."  ** 

An  engineer  on  a  train  hauling  gravel  for  the  purpose  of  re- 
pairing or  improving  the  roadbed  on  an  interstate  road  is  en- 
gaged in  interstate  commerce  ®^  as  is  a  machinist  struck  by  a 
train  engaged  in  switching  both  interstate  and  intrastate  com- 
merce while  on  his  way  to  repair  an  engine  engaged  in  inter- 
state commerce.®^  Taking  an  engine  from  one  state  to  another 
for  the  purpose  of  repairs  is  an  act  of  interstate  commerce.*' 

§  1319.  Same  subject;  movement  of  cars,  switching,  coupling, 
etc.  The  fact  that  interstate  cars  had  not  yet  been  coupled  to 
the  train  is  of  no  significance  where  they  were  to  be  moved,  and 
the  train  was  then  awaiting  their  attachment.** 

Switching  crews  when  engaged  upon  interstate  cars  or  trains 
are  within  the  act,*^  but  the  proof  must  show  employment  in 


84  Philadelphia,  B.  &  W.  R.  Co.  v. 
McConnell,  142  C.  C.  A.  555,  228 
Fed.  2G3. 

85  Holmberg  v.  Lake  Shore  &  M.  S. 
Ry.  Co.,  —  Mich.  — ,  155  N.  W. 
504. 

86Staley  v.  Illinois  Cent.  R.  Co., 
268  111.  356. 

87  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Wright,  239  U.  S.  548,  60  L.  ed.  — , 
aff'g  96  Neb.  87. 

88  North  Carolina  R.  Co.  v.  Zach- 
ary,  232  U.  S.  248,  58  L.  ed.  591,  9 
N.  C.  C.  A.  109,  rev'g  156  N.  C. 
496. 

Where  an  employee  was  injured 
while  coupling  an  engine  to  a  bag- 
gage car  which  did  not  appear  to  be 
then  engaged  in  interstate  com- 
merce, the  fact  that  interstate  cars 
were  to  be  immediately  attached 
thereto  as  part  of  a  mixed  train  did 
not  bring  him  within  the  act. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Pitts,  44  Okla.  604,  9  N.  C.  C.  A. 
545.    The  holding  in  this  case  would 


seem  to  be  in  conflict  with  the  de- 
cision of  the  supreme  court  in 
North  Carolina  R.  Co.  v.  Zachary, 
supra. 

89Moliter  v.  Wabash  R.  Co.,  180 
Mo.  App.  84;  Nashville,  C.  &  St.  L. 
R.  Co.  V.  Banks,  156  Ky.  609; 
Southern  R.  Co.  v.  Jacobs,  116  Va. 
189,  aff'd  241  U.  S.  229,  60  L.  ed. 
— ;  Thornbro  v.  Kansas  City,  M.  & 
0.  R.  Co.,  91  Kan.  684;  Oberlin  v. 
Oregon-Washington  R.  &  Nav.  Co., 
71  Ore.  177;  Pittsburgh,  C,  C.  &  St. 
L.  Ry.  Co.  V.  Glinn,  135  C.  C.  A.  46, 
219  Fed.  148;  Vandalia  R.  Co.  v. 
Holland,  —  Ind.  — ,  108  N.  E.  580; 
Walsli  V.  Lake  Shore  &  M.  S.  Ry. 
Co.,  185  Mich.  177;  St.  Louis  South- 
western Ry.  Co.  V.  Anderson,  117 
Ark.  41 ;  Southern  Ry.  Co.  v.  Gadd, 
125  C.  C.  A.  21,  207  Fed.  277,  aflf'd 
233  U.  S.  572,  58  L.  ed.  1099;  Kan- 
sas City,  M.  &  0.  Ry.  Co.  of  Texas 
V.  Pope,  —  Tex.  Civ.  App.  — ,  152  S. 
W.  185;  Barlow  v.  Lehigh  Val.  R. 
Co.,  214  N.   Y.   116,  aflf'g  158  App. 
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interstate  commerce  ^°  and  the  particular  service  upon  which 
they  are  then  engaged  must  rehite  to  interstate  commerce ;  ^^ 
mere  anticipated  service  affecting  interstate  commerce  will  not 
suffice.  But  the  mere  fact  that  at  the  time  of  his  injury  a 
switchman  was  employed  about  an  intrastate  car  being  detached 
from  or  added  to  an  interstate  train  does  not  place  him  without 
the  act.®^  The  removal  of  empty  cars  from  a  private  side  track 
to  permit  of  the  placing  of  loaded  interstate  cars  thereon  pre- 
sents a  question  for  the  jury  as  to  whether  an  employee  engaged 
in  such  removal  was  engaged  in  interstate  commerce.^'  An  em- 
ployee engaged  in  "breaking-up"  a  train  which  had  carried  in- 
terstate baggage  was  not  within  the  act,  the  baggage  having  been 
removed  from  the  train  and  the  decedent's  employment  being 
merely  preparatory  to  the  making  up  of  another  train  with  the 
empty  cars.®*     The  work  of  taking  a  ''bad-order"  car  from  an 

•  •         •  (*    '  95 

interstate  tram  is  part  oi  interstate  commerce. 


Div.  768;  Montgomery  v.  Southern 
Pac.  Co.,  64  Ore.  597 ;  Otos  v.  Great 
Northern  Ry.  Co.,  128  Minn.  283, 
aff'd  239  U.  S.  349,  60  L.  ed.  — ; 
Eich  V.  St.  Louis  &  S.  F.  R.  Co., 
166  Mo.  App.  379;  Hall  v.  Vandalia 
R.  Co.,  169  111.  App.  12;  St.  Louis 
Southwestern  R.  Co.  v.  Anderson, 
117  Ark.  41;  Devine  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  185  111.  App.  488, 
aflf'd  266  111.  248,  which  is  affirmed 
by  239  U.  S.  52,  60  L.  ed.  — ;  At- 
lantic Coast  Line  R.  Co.  v.  Reaves, 
125  C.  C.  A.  599,  208  Fed.  141. 

An  employee  injured  while  en- 
gaged in  switching  cars  prepara- 
tory to  returning  them  to  their 
points  of  origin  in  other  states  was 
within  the  act.  Bruckshaw  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  —  Iowa 
— ,  155  N    W.  273. 

90  Norton  v.  Erie  R.  Co.,  163  N.  Y. 
App.  Div.  466;  Knowles  v.  New 
York,  N.  H.  &  H.  R.  Co.,  164  N.  Y. 
App.  Div.  711. 

91  Illinois  Cent.  R.  Co.  v.  Bchrens, 
233   U.   S.  473,   58   L.   ed.   1051,   10 


N.  C.  0.  A.  153,  s.  c.  192  Fed.  581 ; 
Erie  R.  Co.  v.  Welsh,  89  Ohio  St. 
81;  Norton  v.  Erie  R.  Co.,  163  N.  Y. 
App.  Div.  466. 

92  New  York  Cent.  &  H.  River  R. 
Co.  V.  Carr,  238  U..  S.  260,  59  L.  ed. 
1298,  9  N.  C.  C.  A.  1,  aff'g  157  N.  Y. 
App.  Div.  941;  Crandall  v.  Chi- 
cago Great  Western  R.  Co.,  127 
Minn.  498;  Southern  R.  Co.  v. 
Jacobs,  116  Va.  189,  aff'd  241  U.  S. 
229,  60  L.  ed.  — .  Contra,  Brake- 
man  detaching  intrastate  car  from 
interstate  train  not  within  the  act. 
Van  Brimmer  v.  Texas  &  P.  Ry.  Co., 
190  Fed.  394. 

93  Pennsylvania  Co.  v.  Donat,  239 
U.  S.  50,  60  L.  ed.  — ,  aff'g  139  C. 
C.  A.  665,  224  Fed.  1021.  A  writ 
of  error  in  this  case  was  held  frivo- 
lous. Contra,  Louisville  &  N.  R. 
Co.  v.  Parker's  Adm'r,  165  Ky.  658. 

9*  Fairchild  v.  Pennsylvania  R. 
Co.,  —  App.  Div.  — ,  155  N.  Y. 
Supp.  751. 

95  Sears  v.  Atlantic  Coast  Line  R. 
Co.,  169  N.  C.  446. 
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A  car  inspector  who  was  injured  while  disconnecting  the 
steam  hose  between  the  engine  and  cars  of  an  interstate  pas- 
senger train,  in  order  to  uncouple  the  engine  from  the  cars  so 
that  another  engine  could  be  substituted,  when  the  train  would 
continue  its  run,  was  held  to  have  been  engaged  in  interstate 
commerce  at  the  time.^® 

It  has  been  held  that  a  trainman  injured  while  engaged  in 
coupling  an  engine  to  a  baggage  car,  was  not  within  the  act 
where  there  was  no  evidence  that  the  engine  and  baggage  car 
were  going  beyond  the  state  and  ordinarily  did  not  do  so,  not- 
withstanding the  fact  that  some  of  the  cars  in  the  train  had  come 
from  or  were  destined  beyond  the  state.^'^  This  decision  is  un- 
questionably erroneous  involving  as  it  does  an  analysis  of  each 
particular  element  of  an  entire  instrumentality  of  interstate 
commerce.  The  fact  that  interstate  cars  were  included  in  the 
train  rendered  the  entire  train  engaged  in  interstate  commerce 
and  to  hold  that  an  employee  was  not  within  the  act  merely 
because  the  particular  car  which  inflicted  the  injury  was  en- 
gaged in  intrastate  commerce  is  to  say  the  least  anomalous.^* 

An  intermediate  state  court  has  held  that  a  freight  conductor 
in  charge  of  a  locomotive,  tender  and  caboose,  who  wa^  killed 
bj  an  interstate  train  while  he  was  crossing  the  track  at  the 
station  at  which  his  train  had  stopped  while  on  his  way  to  re- 
port the  arrival  of  his  train  was  not  engaged  in  interstate  com- 
merce. 

§  1320.  Same  subject;  employees  engaged  in  transportation 
by  water.  The  question  as  to  whether  a  railroad  company  also 
engaged  in  transportation  by  water  is  within  the  act  is  dis- 
cussed in  another  section.^  An  employee,  injured  while  un- 
loading a  vessel  owned  by  a  railroad  but  which  was  not  operated 
in  connection  with  same  or  as  part  of  defendant's  system  was 
not  within  the  act.^     A  deck  hand  on  a  tug  boat  operated  in 

96  Kansas  City  Southern  R.  Co.  v.  1298,  9  N.  C.  C.  A.  1,  aff'g  157  N.  Y. 
Miller,  117  Ark.  396.  App.  Div.  941. 

97  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  99  McAuliflfe  v.  New  York  Cent.  & 
Pitts,  44  Okla.  604,  9  N.  C.  C.  A.  H.  River  R.  Co.,  164  N.  Y.  App.  Div. 
545.  846. 

98  New  York  Cent.  &  H.  River  R.  i  See  §  1305,  supra. 

Oo.  V.  Carr,  238  U.  S.  260,  59  L.  ed.  2  Jensen    v.    Southern    Pac.    Co., 
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connection  with  the  railroad  system,  who  was  injured  as  the 
tub  was  tying  up  to  its  home  dock  preparatory  to  moving  a 
barge  to  another  state,  was  engaged  in  interstate  commerce.' 

§  1321.  Same  subject;  miscellaneous  employees.  Yard  clerks 
inspecting  trains  containing  interstate  shipments,*  employees 
engaged  in  loading  freight  on  cars  for  interstate  transportation,^ 
employees  engaged  in  examining  and  making  a  record  of  seals 
on  interstate  cars,^  a  yard  clerk,  whose  duty  required  him  to 
make  a  record  of  all  cars  entering  the  yard,  both  interstate  and 
intrastate,  who  was  killed  while  in  the  performance  of  his  duty,' 
and  linemen  employed  upon  a  railroad  engaged  in  both  inter- 
state and  intrastate  commerce  ®  have  been  held  to  be  within  the 
act.  So  also  a  signal  man  charged  with  the  duty  of  keeping 
electric  signals  used  in  controlling  the  oj^eration  of  both  inter- 
state and  intrastate  trains  is  within  the  act  where  injured  while 
engaged  in  the  line  of  his  employment,^  and  an  employee  en- 
gaged in  repairing  a  telegraph  line  which  was  used  by  defend- 
ant for  the  purpose  of  directing  the  operation  of  its  trains  in 
interstate  commerce,  has  been  held  to  be  within  the  act.'^"  One 
employed  in  repairing  an  electrical  apparatus  on  a  bridge  over 
defendant's  railroad  was  held  to  be  within  the  act.'^^ 

A  car  inspector,  who  was  injured  while  endeavoring  to  raise 
a  wrecked  car  which  obstructed  tracks  over  which  interstate 
commerce  was  carried,  was  held  to  have  been  within  the  act  al- 
though his  efforts  were  primarily  for  the  purpose  of  liberating 

215  N.  Y.  514,  9  N.  C.  C.  A.  286,  6  Pecos  &  N.  T.  Ry.  Co.  v.  Rosen- 

aff'g  167  App.  Div.  945.  bloom,  240  U.  S.  439,  60  L,  ed.  — , 

3  Erie  R.   Co.   v.   Jacobus,   137   C.       rev'g  —  Tex.  — ,  173  S.  W.  215. 

C.  A.  151,  221  Fed.  335.  7  In   Pittsburgh,   C,   C.   &   St.    L. 

4  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Ry.  Co.  v.  Farmers'  Trust  &  Sav- 
Seale,  229  U.  S.  156,  57  L.  ed.  1129,  ings  Co.,  —  Ind.  — ,  108  N.  E.  108. 
rev'g  —  Tex.  Oiv.  App.  — ,  148  S.  «  Ross  v.  Sheldon,  —  Iowa  — ,  154 
W.  1099,  3  N.  C.  C.  A.  800.  N.  W.  499. 

6  Illinois  Cent.   R.   Co.   v.   Porter,  9  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 

125  C.  C.  A.  55,  207  Fed.  311.  v.  Bonham,  130  Tenn.  435. 

One  employed  in  loading  car  must  10  Deal  v.  Coal  &  Coke  R.  Co.,  215 

show    relation    to    interstate    com-  Fed.  285. 

merce.     Tsmura  v.  Great  Northern  n  ilillette  v.  Now  York,  W.  &  B. 

R.  Co.,  58  Wash.  316.  R.  Co.,  169  N.  Y.  App.  Div.  126. 
Suth.  Dam.  Vol.  V.— 15. 
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a  fellow-employee  held  beneath  it.^^  A  division  road  master, 
who  was  killed  while  endeavoring  to  repair  a  brake  beam  which 
was  dragging  and  which  if  it  continued  to  drag  might  damage 
the  track  and  switch  and  result  in  a  derailment,  was  engaged  in 
interstate  commerce. ^^  An  employee,  whose  duty  it  was  to 
operate  a  turntable  and  to  wipe  engines,  who  at  the  time  of  his 
injury  was  obeying  a  direction  to  proceed  to  the  turntable,  was 
held  entitled  to  recover  under  the  act.^* 

A  watchman,  employed  to  keep  trespassers  from  railroad 
premises  who  was  injured  while  pursuing  trespassers  whom  he 
had  driven  from  a  train  was  within  the  act ;  ^*  but  a  watchman 
at  a  grade  crossing  employed  to  warn  trespassers  on  the  high- 
way of  the  approach  of  trains,  who  was  injured  while  endeavor- 
ing to  prevent  a  traveler  from  going  upon  a  crossing,  was  not 
engaged  in  interstate  commerce.^®  An  assistant  gardener  em- 
ployed by  an  interstate  carrier  to  cultivate  its  station  yards  is 
not  engaged  in  interstate  commerce  ^'  nor  was  an  employee, 
killed  while  cleaning  stencils  used  for  marking  cars  engaged 
in  interstate  commerce.''*  An  employee  of  a  private  logging 
railroad  is  not  within  the  act.^' 

An  instruction  that  if  the  decedent  "at  the  time  of  his  death 
was  engaged  in  examining  seals  and  making  record  of  seals  on 
cars  being  transported  interstate  over  the  line  of  defendant  and 
other  lines  of  connecting  carriers,  and  if  such  work  was  a  neces- 
sary part  and  customary  work,  reasonably  carried  on  by  de- 
fendant as  a  part  of  its  business,  transporting  freight  interstate 
over  its  line,  or  if  he  had  then  just  completed  such  inspection 
of  said  train  and  had  not  yet  completed  his  record  and  placed 
it  in  the  place  where  usually  kept,  then  you  will  return  a  verdict 

12  Southern  R.  Co.  v.  Puckett,  16  16  Louisville  &  X.  R.  Co.  v.  Bar- 
Ga.  App.  551.  rett,  143  Ga.  742. 

13  Lynch's  Adm'r  v.  Central  Ver-  „  Galveston,  H.  &  S.  A.  Rv.  Co.  v. 
mont  Ry.  Co.,  -  Vt.  -,  95  Atl.  chojnacky,  -  Tex.  Civ.  App.  -. 
683.  •'         -^                                   ^^ 

H  Cross  V.  Chicago,  B.  &  Q.  R.  Co., 
191  Mo.  App.  202. 

15  Smith  V.  Industrial   Ace.   Com-       136  0.  C.  A.  530,  221  Fed.  52. 
mission  of  California,  26  Cal.  App.  ^^  The  case  of  Bay  v.   Merrill  & 

560.  Ri"g  Lumber  Co.,  211  Fed.  717. 


163  S.  W.  1011. 

18  Illinois  Cent.  R.  Co.  v.  Rogers, 
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for  the  defendant  on  its  special  plea  that  plaintiff  has  no  right 
to  maintain  this  suit  in  the  capacity  in  which  she  sues"  was  held 
erroneously  refused  where  plaintiff  sued  as  widow.^° 

§  1322.  Negligence  under  the  act.  The  act  provides  that 
common  carriers  by  railroad  engaged  in  interstate  commerce 
shall  be  liable  for  "injury  or  death  resulting  in  Avhole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents,  or  employees 
of  such  carrier,  or  by  reason  of  any  defect  or  insufficiency,  due 
to  its  negligence,  in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves  or  other  equipment." 

The  question  as  to  what  constitutes  negligence  rendering  the 
railroad  company  liable  is  too  varied  in  character  for  discus- 
sion in  a  chapter  of  this  scope.  Unquestionably  it  must  be  de- 
termined in  the  light  of  the  decisions  of  the  federal  courts.^^ 

Negligence  need  not  be  proved  where  a  violation  of  the  Fed- 
eral Safety  Appliance  Act  is  shown,  since  that  act  imposes  an 
absolute  duty  upon  the  railroad  company  to  comply  with  its 
terms,  and  noncompliance  renders  it  unconditionally  liable  for 
injury  irrespective  of  the  degree  of  care  exercised.*^ 

It  must  be  shown  that  the  violation  of  the  act  complained  of 
was  the  proximate  cause  of  the  injury.  Thus  the  violation  of 
the  Federal  Hours  of  Service  Act  does  not  of  itself  confer  a 
right  of  action  for  injuries  sustained  by  an  employee  working 
beyond  the  prescribed  period  unless  such  violation  was  the  prox- 
imate cause  of  the  injurv.^^ 

§  1323.  Assumption  of  risk.  Section  4  of  the  act  provides  as 
follows : 

"In  any  action  brought  against  any  common  carrier  under  or 
by  virtue  of  any  of  the  provisions  of  this  act  to  recover  damages 
for  injury  to,  or  the  death  of,  any  of  its  employees,  such  em- 
ployee shall  not  be  held  to  have  assumed  the  risks  of  his 
emplo;)TQent  in  any  case  where  the  violation  by  such  common 

29  Pecos  &  N.  T.  Ry.  Co.  V.  Rosen-  1061,   rev'g   71   Ark.   445;    Chicago, 

bloom,  240  U.  S.  439,  60  L.  ed.  — ,  B.  &  Q.  R.  Co.  v.  United  States,  220 

rev'g  —  Tex.  — ,  173  S.  W.  215.  U.  S.  559,  55  L.  ed.  582. 

21  See  §  1304,  ante.  23  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 

22  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McWhirter,  229  U.  S.  265,  57  L.  ed. 
Taylor,    210    U.    S.    281,    52    L.    ed.  1179,  rev'g  145  Ky.  427. 
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carrier  of  any  statute  enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  such  employee." 

The  Supreme  Court  of  the  United  States  has  construed  the 
word  "statute"  in  this  section  to  refer  solely  to  federal  stat- 
utes,'^* and,  except  where  the  injury  is  the  result  of  a  violation 
of  a  federal  statute  enacted  for  the  safety  of  employees,  assump- 
tion of  risk  continues  to  be  a  defense  under  the  Federal  Em- 
ployers' Liability  Act.^^ 

It  is  not  the  duty  of  an  employee  to  exercise  care  to  discover 
extraordinary  dangers  that  may  arise  from  the  negligence  of 
the  employer  or  of  those  for  whose  conduct  the  employer  is  re- 
sponsible, but  the  employee  may  assume  that  the  employer  or 
his  agents  have  exercised  proper  care  with  respect  to  his  safety 
until  informed  to  the  contrary  unless  the  want  of  care  and  the 
danger  arising  from  it  are  so  obvious  that  an  ordinarily  careful 
and  prudent  person  would,  under  the  circumstanoes,  have  ob- 
served and  appreciated  them.^® 

The  question  as  to  what  risks  are  assumed  is  too  broad  a  sub- 
ject for  discussion  in  a  work  of  this  kind.  Elsewhere  the  dis- 
tinction between  assumption  of  risk  and  contributory  negligence 
is  pointed  out.^^ 

§  1324.  Contributory  negligence;  effect.  Under  the  express 
provisions  of  the  act  contributory  negligence  on  the  part  of  the 
injured  employee  is  not  a  defense.^®  The  section  reads  as  fol- 
lows : 

24  Seaboard  Air  Line  Ry.  v.  Hor-  27  See  post,  §  1325. 

ton,  233  U.  S.  492,  58  L.  ed.  1062,  28  Hardwick    v.    Wabash    R.    Co., 

8  N.  C.  C.  A.  834,  rev'g  162  N.  C.  181  Mo.  App.   156;   Kenney  v.  Sea- 

424.  board  Air  Line  Ry.  Co.,  165  N.  C. 

25  Seaboard  Air  Line  Ry.  v.  99 ;  La  Mere  v.  Railway  Transfer 
Horton,  233  U.  S,  492,  58  L.  ed.  Co.,  125  Minn.  159;  Gee  v.  Lehigh 
1062,  8  N.  C.  0.  A.  834,  rev'g  162  Valley  R.  Co.,  163  N.  Y.  App.  Div. 
N.  C.  424;  Jacobs  v.  Southern  Ry.  274;  Pfeiffer  v.  Oregon-Washington 
Co.,  241  U.  S.  229,  60  L.  ed.  — ,  R.  &  Nav.  Co.,  74  Ore.  307,  7  N.  C. 
aflf'g  116  Va.  189;  Baugham  v.  New  C.  A.  685,  writ  of  error  dismissed 
York,  P.  &  N.  R.  Co.,  241  U.  S.  239  U.  S.  658,  60  L.  ed.  — ;  Fish  v. 
237,  60  L.  ed.  — .  Chicago,   R.    I.    &   P.   Ry.    Co.,   263 

26  Chesapeake  &  0.  Ry.  Co.  v.  De  Mo.  106,  8  N.  C.  C,  A.  538;  Mat- 
Atley,  241  U.  S.  310,  60  L.  ed.  — ,  tocks  v.  Chicago  &  A.  Ry.  Co.,  187 
rev'g  159  Ky.  687.  111.    App.    529;    Baltimore   &   O.   R. 
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"In  all  actions  hereafter  brought  against  any  such  common 
carrier  by  railroad  under  and  by  virtue  of  any  of  the  provisions 
of  this  act  to  recover  damages  for  personal  injuries  to  an  em- 
ployee or  where  such  injuries  have  resulted  in  his  death,  the 
fact  that  such  employee  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery  but  the  damages  shall  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employee:  Provided,  That  no  such 
employee  who  may  be  injured  or  killed  shall  be  held  to  have 
been  guilty  of  contributory  negligence  in  any  case  where  the 
violation  by  such  common  carrier  of  any  statute  enacted  for  the 
safety  of  employees  contributed  to  the  injury  or  death  of  such 
employee."  ^^ 

The  purpose  of  the  act  was  to  abrogate  the  common-law  rule 
completely  exonerating  the  carrier  where  contributory  negli- 
gence was  established,  and  to  substitute  a  new  rule,  coniining 
the  exoneration  arising  from  the  failure  of  the  employee  to  use 
due  care  for  his  safety  to  a  proportional  part  of  the  damages, 
corresponding  to  the  amount  of  negligence  attributable  to  the 
employee.^" 

The  statutory  direction  that  the  diminution  shall  be  in 
proportion  to  the  amount  of  negligence  attributable  to  such  em- 
ployee; means  that,  where  the  causal  negligence  is  partly  at- 
tributable to  him  and  partly  to  the  carrier,  he  shall  not  recover 
full  damages,  but  only  a  proportional  amount  bearing  the  same 
relation  to  the  full  amount  as  the  negligence  attributable  to  the 
carrier  bears  to  the  entire  negligence  attributable  to  both ;  ^^ 

Co.    V.    Whitacre,    124    Md.     411;  229  U.  S.  114,  57  L.  ed.  1006;  Grand 

Saunders  v.  Southern  Ry.   Co.,   167  Trunk  Western  Ry.  Co.  v.  Lindsay, 

N.  C.  375;   Easter  v.  Virginian  Ry.  233   U.   S.   42,   58   L.   ed.   838,   aflf'g 

Co.,  —  W.  Va.  — ,   86    S.   E.   37;  120   C.    C.   A.    166,    201   Fed.    836; 

Southern  Ry.  Co.  v.  Peters,  —  Ala.  Nashville,  C.  &  St.  L.  Ry.  v.  Henry, 

— ,  69  So.  611;  Charleston  &  W.  C  jgg  Ky.  88;  Seaboard  Air  Line  Ry. 

Ry.   Co.   V.   Sylvester,   —  Ga.   App.  ^    Tilghman,  237   U.   S.  499,   59  L. 

— ,  86S.  E.  2/5.  ed.  1069,  rev'g  167  N.  C.  163;  Louis- 
29  Section    3,    Act    of    April    22,  „    '      „%.  ^      ,/.,.. 

1908,  35  U.  S.  Stat.  L.  65,  c.   149.  ^^"«  ^  ^-  ^-  ^^^  ^-  Lankford,   126 

80  Norfolk  &  W.  R.  Co.  v.  Earnest,  «.  C.  A.  247,  209  Fed.  321;  Chad- 
229  U.  S.  114,  57  L.  ed.  1096.  wick    v.    Oregon-Washington    R.    & 

81  Norfolk  &  W.  R.  Co.  v.  Earnest,  Nav.  Co.,  74  Ore.  19. 
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hence  no  degree  of  negligence  on  the  part  of  the  plaintiff,  how- 
ever gross  or  proximate,  can,  as  a  matter  of  law,  bar  recovery 
where  the  defendant  was  also  negligent,^^  for,  of  course,  it  would 
be  impossible  for  the  plaintiff's  negligence  to  equal  the  combined 
negligence  of  both  the  plaintiff  and  the  defendant.^* 

In  considering  the  question  of  contributory  negligence  for  the 
purpose  of  reducing  the  damages,  it  cannot  too  strongly  be  em- 
phasized that  the  negligence  of  the  employee  is  not  compared 
with  the  negligence  of  the  defendant.  If  such  were  the  rule,  in 
the  event  of  equality  of  fault  there  could  be  no  recovery.  As 
clearly  pointed  out  by  the  supreme  court  the  quantum  of  negli- 
gence chargeable  to  the  employee  is  to  be  determined  upon  the 
basis  of  the  proportion  it  bears  to  the  combined  negligence  of 
both  parties.^*  To  illustrate  the  rule  mathematically,  if  the 
combined  negligence  of  both  parties  is  placed  at  100,  and  the 
employee  is  chargeable  with  ninety  per  cent,  of  the  entire 
amount  he  would  still  be  entitled  to  recover  ten  per  cent,  of  his 
total  damages,  the  amount  of  his  damages  being  reduced  ninety 
per  cent,  on  account  of  his  contributory  negligence.^* 

Even  where  contributory  negligence  is  shown  it  will  not  be 
considered  unless  it  directly  and  proximately  contributed  to  the 
injury.     In  other  words,  it  must  be  causal  in  character,'®  and 

32  Pennsylvania   Co.  v.   Cole,   131  E.  Co.  v.  Niebel,  131  C.  C.  A.  248, 

C.  C.  A.  244,  214  Fed.  948    (where  214  Fed.  952. 

a  brakeman  on  a  standing  train  was  33  Pennsylvania  Co.  v.  Cole,  131 
injured  in  a  rear-end  collision  while  c.  C.  A.  244,  214  Fed.  948. 
asleep  in  the  caboose,  when,  it  was  34  Xorfolk  &  W.  R.  Co.  v.  Earnest, 
claimed,  he  should  have  flagged  the  229  U.  S.  114,  57  L.  ed.  1096;  Chad- 
following  train) .  Louisville  &  N.  R.  ^^^^  ^  Oregon-Washington  R.  & 
Co.  v.  Heinig's  Adm'x,  162  Ky.  14,  ^^^  ^^^  ^^  q^^  ^g 
(where  decedent,  an  engineer,  negli-  35  Chadwick  v.  Oregon-Washing- 
gently  failed  to  give   signal  of  his  ^^^  ^   ^  ^^^^   ^^^  ^^  ^^^    -^9 

approach  to  meeting  point  of  trams  35  niinois  Cent.  R.  Co.  v.  Porter, 

resulting  in   collision   with   waiting       ^^^  ^    ^    ^  ^^^  ^^^    ^^^      ^^^ 

train,  it  having  been  the  conductor  s  ,  ,      ,    ^  ^^ 

-,   ^      ^     ■,.  .        r  1      •        1  also,   Coney   Island   Co.   v.   Dennan, 

duty  to  listen  for  such   signals  on  '  -^ 

1-4.1,  f  :„f  „„H       79  C.  C.  A.  375,  149  Fed.  687,  and 

approaching  the  meeting  point  and       1  -j  ^.  ^-  <    ,  > 

on  failure  to  hear  them  to  stop  the       Toledo,    St.    L.    &    W.    R.    Co.    v. 

train  by  means  of  the  angle-cock.  Kountz,  94  C.   C.  A.  244,   168  Fed. 

See  also,  New  York,  C.  &  St.  L.       832. 
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this  is  true,  in  actions  under  the  federal  act,  irrespective  of  the 
rule  prevailing  in  the  state  courts.^' 

Damages  and  contributory  negligence  being  so  blended  and 
interwoven,  and  the  conduct  of  the  plaintiff  at  the  time  of  the 
injury  being  so  important  a  matter  in  the  assessment,  it  is  rarely 
permissible  for  the  court  to  submit  the  questions  of  damages  to 
the  jury  without  also  permitting  them  to  consider  the  conduct 
of  the  plaintiff  at  the  time  of  the  injury.^^ 

§  1325.  Same  subject;  distinction  between  contributory  neg- 
ligence and  assumption  of  risk.  The  distinction  between  con- 
tributory negligence  and  assumption  of  risk  was  not  of  great 
importance  in  actions  at  common  law,  since  the  presence  of 
either  prevented  a  recovery.  For  this  reason  the  courts  were  not 
always  careful  in  applying  the  principles  underlying  these  two 
defenses  to  the  facts  presented.  The  distinction  is  of  the  great- 
est importance  in  actions  under  the  Federal  Employers'  Liabil- 
ity Act,  however,  since  while  contributory  negligence  has  been 
abolished  as  a  defense,  assumption  of  risk,  if  shown,  bars  a  re- 
covery, except  where  a  federal  act,  intended  for  the  safety  of 
employees,  is  violated.^^ 

The  difference  has  been  very  clearly  pointed  out  by  the  Unit- 
ed States  Supreme  Court.  "Contributory  negligence,"  said  the 
court,  "involves  the  notion  of  some  fault  or  breach  of  duty  on 
the  part  of  the  employee,  and  since  it  is  ordinarily  his  duty  to 
take  some  precaution  for  his  own  safety  when  engaged  in  a  haz- 
ardous occupation,  contributory  negligence  is  sometimes  detined 
as  a  failure  to  use  such  care  for  his  safety  as  ordinarily  prudent 
employees  in  similar  circumstances  would  use.  On  the  other 
hand,  the  assumption  of  risk,  even  though  the  risk  be  obvious, 
may  be  free  from  any  suggestion  of  fault  or  negligence  on  the 
part  of  the  employee.  The  risks  may  be  present,  notwithstand- 
ing the  exercise  of  all  reasonable  care  on  his  part.     Some  em- 

37  Illinois  Cent.  R.  Co.  v.  Porter,  39  Seaboard  Air  Line  Ry.  v.  Hor- 
125  C.  0.  A.  55,  207  Fed.  311,  6  N.  ton,  233  U.  S.  492,  58  L.  ed.  1062, 
0.  C.  A.  98n.  8  N.  C.  C.  A.  834,  rev'g  162  N.  C. 

38  Norfolk-Southern  R.  Co.  v,  424;  3.  c.  239  U.  S.  595,  60  L.  ed. 
Ferebee,  238  U.  S.  269,  59  L.  ed.  — ,  aff'g  157  N.  C.  140,  162  N.  C. 
1303,  aflf'g  163  N.  C.  351.  424. 
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ployments  are  necessarily  fraught  with  danger  to  the  work- 
man— danger  that  must  be  and  is  confronted  in  the  line  of  his 
duty.  Such  dangers  as  are  normally  and  necessarily  incident 
to  the  occupation  are  presumably  taken  into  account  in  fixing 
the  rate  of  wages.  And  a  workman  of  mature  years  is  taken  to 
assume  risks  of  this  sort,  whether  he  is  actually  aware  of  them 
or  not.  But  risks  of  another  sort,  not  naturally  incident  to  the 
occupation,  may  arise  out  of  the  failure  of  the  employer  to  ex- 
ercise due  care  with  respect  to  providing  a  safe  place  of  work 
and  suitable  and  safe  appliances  for  the  work.  These  the  em- 
ployee is  not  treated  as  assuming  until  he  becomes  aware  of  the 
defect  or  disrepair  and  of  the  risk  arising  from  it,  unless  defect 
and  risk  alike  are  so  obvious  that  an  ordinarily  prudent  person 
would  have  observed  and  appreciated  them."  ^ 

In  another  decision  it  was  said :  "Assumption  of  risk  rests 
upon  the  intelligent  acquiescence  and  knowdedge  of  the  danger 
and  appreciation  of  the  risk  naturally  incident  to  the  employ- 
ment, or  arising  from  a  particular  situation  in  which  the  work 
is  done.  It  negatives  the  prima  facie  liability  of  the  master, 
and  does  not  involve  the  aggravation  or  creation  of  the  peril  by 
misconduct  of  the  servant.  On  the  other  hand,  contributory 
negligence  rests  on  the  breach  of  duty  to  exercise  ordinary  care. 
It  displaces  the  prima  facie  liability  of  the  master,  adds  a  new 
danger  to  the  situation  not  necessarily  incident  to  the  w^ork,  and 
is  imposed  by  law  upon  the  servant,  however  unwilling  or  pro- 
testing he  may  be.  Though  some  authorities  hold  that  assump- 
tion of  risk  is  not  based  upon  contract,  it  is  generally  held  to 
grow  out  of  the  contract  of  employment,  and  of  the  application 

40  Seaboard  Air  Line  Ry.  v.  Hor-  sumption  of  risk.     Baltimore  &  0. 

ton,  233  U.  S.  492,  58  L.  ed.  1062,  8  E.  Co.  v.  Whitacre,  124  Md.  411. 

N.   C.   C.   A.   834,   rev'g   162   N.    C.  The  fact  that  decedent  may  have 

424.     See   also,   Schlemmer   v.   Buf-  known  beforehand  that  an  engine  on 

falo,  R.  &  P.  Ry.  Co.,  220  U.  S.  590,  ^  ^ross-over  track  was  too  close  to 

55  L.  ed.  596.  +1      j.       i  1  •  1    i 

the  track  upon  which  he  was  oper- 
The  act  of  a  brakeman  in  going         i-       ,  .  .       .        , 

,     ,,  ,      .  ,       J.  ating  his  engine  involves  the  appli- 

through   the   yards   m    search   of   a  ^'^ 

drinking  cup  in  the  course  of  which  ^'^^^'^'^  ^^  ^^^  doctrine  of  contribu- 

he   fell   into   a   cinder   pit   involves  to^y  negligence,   not  assumption  of 

the   application   of   the   doctrine   of  risk.     Louisville    &    M.    R.    Co.    v. 

contributory     negligence,     not     as-  Fleming,  —  Ala.  — ,  69  So.  125. 
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of  the  maxim  'volenti  non  fit  injuria/  The  test  of  knowledge 
of  danger  is  not  the  exercise  of  ordinary  care  to  discover  the 
danger,  but  whether  the  danger  was  known  to  or  plainly  observ- 
able by  the  employee.  The  test  of  appreciation  of  risk  is  wheth- 
er the  servant  understood  the  risk,  or  by  the  exercise  of  ordinary 
care  ought  to  have  understood  it.     *    *    * 

''JSTotwithstanding  this  distinction,  it  is  generally  held  that 
assumption  of  risk  and  contributory  negligence  frequently  ap- 
proximate where  the  danger  is  so  obvious  and  imminent  that  no 
ordinarily  prudent  man  would  assume  the  risk  of  injury  there- 
from." " 

While  it  is  a  general  rule  that  an  employee  cannot  without 
impairing  his  right  to  recover  from  the  employer,  remain  at 
work  in  presence  of  a  known  danger  so  imminent  that  no  rea- 
sonably prudent  man  would  confront  it,  even  though  the  em- 
ployer ha^  promised  to  repair,  the  authorities  differ  as  to  whether 
the  recovery  is  defeated  upon  the  ground  of  assumption  of 
risk  or  contributory  negligence.  The  question  has  not  as  yet 
been  definitely  determined  by  the  Supreme  Court  of  the  United 
States  with  respect  to  the  Federal  Employers'  Liability  Act.*^ 
§  1326.  Same  subject;  employee's  negligence  as  the  sole 
cause  of  injury.  The  failure  of  the  employee  to  exercise  ordi- 
nary care  for  his  own  safety  must  be  distinguished  from  acts  of 
the  employee  constituting  the  sole  cause  of  the  injury;  in  other 
words,  where  there  is  an  absence  of  concurring  negligence  on 
the  part  of  the  carrier  proximately  contributing  to  the  accident. 
In  the  latter  case,  of  course,  the  defendant  is  not  liable  for  there 
is  no  negligence  upon  which  liability  can  be  predicated.*'  How- 
ever, it  must  be  borne  in  mind  that  the  statute  permits  a  recovery 
where  the  injury  resulted  "in  whole  or  in  part"  from  the  de- 
fendant's negligence,  consequently  where  it  is  negligent,  the 
defendant  cannot  escape  liability  by  calling  the  plaintiff's  act 

«  Chesapeake  &  O.  Ry.  Co.  v.  De  Gee  v.  Lehigh  Val.  R.  Co.,  163  N.  Y. 

Atley,  159  Ky.  687,  rev'd  on  other  App.     Div.     274;     Ellis'    Adm'r    v. 

grounds  241  U.  S.  310,  60  L.  ed.  — .  Louisville,  H.  &  St.  L.  R.   Co.,  155 

42  Seaboard  Air  Line  Ry.  v.  Hor-  Ky.  745  (where  a  flagman  sent  out 
ton,  239  U.  S.  595,  60  L.  ed.  — ,  to  flag  trains  was  struck  by  a  train 
afi"'g  157  N.  C.  146,  162  N.  C.  424.  whicli  he  was  supposed  to  flag,  no 

43  Fletcher  v.  South  Dakota  Cent.  evidence  of  negligence  on  the  part 
Ry.  Co.,  —  S.  D.  — ,  155  N.  W.  3;  of     the     engineer     being     shown)  ; 
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the  proximate  cause.**  Hence  the  mere  fact  that  the  contribu- 
tory negligence  of  an  employee  was  the  proximate  cause  of  hia 
injury  will  not  prevent  a  recovery. ^^ 

It  is  only  where  the  plaintiff's  act  is  the  sole  cause,  in  other 
words,  when  the  defendant's  act  is  no  part  of  the  causation,  that 
defendant  can  escape  liability  under  the  act.'*®     If  the  defend- 


Charleston  &  W.  C.  Ry.  Co.  v.  Syl- 
vester, —  Ga.  App.  — ,  86  S.  E.  275 
(act  of  employee  in  passing  be- 
tween moving  cars  held  sole  cause 
of  injury) . 

44  Grand  Trunk  Western  Ry.  Co. 
V.  Lindsay,  120  C.  C.  A.  166,  201 
Fed.  836,  aflfd  233  U.  S.  42,  58  L. 
ed.  838;  Smith  v.  Atlantic  Coast 
Line  R.  Co.,  127  C.  C.  A.  311,  210 
Fed.  761;  Southern  Ry.  Co.  v. 
Peters,  —  Ala.  — ,  69  So.  611. 

45  Louisville  &  M.  R.  Co.  v.  Hei- 
nig's  Adm'x,  162  Ky.  14. 

46  Grand  Trunk  Western  Ry.  Co. 
V.  Lindsay,  120  C.  C.  A.  166,  201 
Fed.  836,  aff'd  233  U.  S.  42,  58  L. 
ed.  838;  Smith  v.  Atlantic  Coast 
Line  R.  Co.,  127  0.  C.  A.  311,  210 
Fed.  761  (holding  that  where  the 
employee,  seeing  that  because  of  the 
defective  condition  of  the  coupler  it 
would  not  couple  automatically,  en- 
deavored to  press  the  bumper  into 
position  with  his  foot,  the  ques- 
tion as  to  whether  his  act  was  the 
sole  cause  of  the  injury  should  have 
been  left  to  the  jury)  ;  Chesapeake 
&  0.  Ry.  Co.  V.  De  Atley,  159  Ky. 
687,  rev'd  241  U.  S.  310,  60  L.  ed. 
—  (where  an  employee  attempt- 
ing to  board  a  moving  train  slipped 
and  was  thrown  under  the  wheels 
by  the  speed  of  the  train)  ;  Hobbs 
V.  Great  Xorthern  Ry.  Co.,  80 
Wash.  678  (recovery  refused  where 
a  hostler  was  injured  riding  on  pilot 
in  violation  of  orders)  ;  Pennsyl- 
vania R.  Co.  V.  Goughnour,  126  C. 
C.  A.  39,  208  Fed.  961  (where  a 
conductor   making   a   coupling   was 


injured  when  the  rear  of  his  train 
was  struck  by  another  train,  it  was 
held  that  plaintiff's  omission  to 
see  that  the  flagman  performed  his 
duty  was  not  the  sole  cause)  ;  Penn- 
sylvania Co.  V.  Sheeley,  137  C.  C. 
A.  471,  221  Fed.  901  (where  plain- 
tifi',  a  fireman,  after  calling  the  en- 
gineer's attention  to  a  green  light 
paid  no  further  attention  to  the 
engineer's  failure  to  slow  down,  it 
was  held  that  his  non-action  consti- 
tuted contributory  negligence  mere- 
ly and  was  not  the  sole  proximate 
cause) . 

Fireman's  failure  to  see  signal  in- 
dicating an  open  switch  held  con- 
tributory negligence  merely  and  not 
the  sole  cause.  Hackney  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  96  Kan.  30. 

Defendant  held  not  liable  for 
death  of  experienced  fireman 
acquainted  witli  general  condition 
of  premises  who  was  killed  by  con- 
tact with  a  car  on  an  adjoining 
track  on  account  of  the  alleged  prox- 
imity of  the  tracks.  Reese  v.  Phil- 
adelphia &  R.  Ry.  Co.,  239  U.  S. 
463,  60  L.  ed.  —,  10  N.  C.  C.  A. 
926,  aff'g  140  C.  C.  A.  660,  225  Fed. 
518. 

Recovery  for  death  of  section  fore- 
man who  stepped  on  track  in  front 
of  approaching  engine  notwithstand- 
ing repeated  warnings  held  barred 
by  his  negligence  which  was  the 
sole  cause.  Chesapeake,  Western 
Ry.  V.  Shiflett's  Adm'x,  —  Va.  — , 
86  S.  E.  860. 

Where  a  brakeman  voluntarily 
placed  himself  in  a  position  of  dan- 
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ant  was  guilty  of  any  negligence  whatever,  however  slight,  which 
contributed  to  cause  the  injury,  it  cannot  be  contended  that  the 
negligence  of  the  plaintiff  was  the  sole  proximate  cause  of  the 
accident.*^ 

Where  the  negligence  of  the  defendant  was  not  a  continuous 


ger  where  he  was  crushed  between  a 
moving  car  and  a  platform,  his 
negligence  was  held  the  sole  cause 
of  the  injury.  Pankey  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  180  Mo.  App.  185, 
6  N.  C.  C.  A.  74. 

Going  between  moving  cars  to  un- 
couple them  bars  recovery  in  the  ab- 
sence of  negligence  on  the  part  of 
defendant.  Nashville,  C.  &  St.  L. 
Ry.  V.  Henry,  158  Ky.  88. 

Where  an  engineer  was  injured 
while  standing  by  his  engine  in  vio- 
lation of  rules,  a  recovery  was  per- 
mitted, negligence  being  shown  on 
the  part  of  the  defendant.  Pfeiffer 
V.  Oregon-Washington  R.  &  Nav. 
Co.,  74  Ore.  307,  7  N.  C.  C.  4.  685, 
writ  of  error  dismissed,  239  U.  S. 
658,  60  L.  ed.  — . 

An  instruction  that  if  decedent, 
an  engineer,  had  been  flagged  in 
time  to  have  prevented  a  collision 
and  he  was  not  on  the  lookout, 
such  conduct  would  constitute  con- 
tributory negligence  diminishing 
the  damages  was  held  erroneous  as 
permitting  a  recovery  where  the  em- 
ployee's negligence  was  the  sole 
cause  of  the  accident.  Louisville  & 
N.  R.  Co.  V.  Holloway'a  Adm'r,  163 
Ky.  125. 

Where  a  roadmaster  went  under 
a  car  after  hearing  the  conductor 
direct  a  brakeman  to  tell  the  en- 
gineer not  to  move  the  train  pend- 
ing repairs,  and  was  killed  upon 
the  movement  of  same,  his  negli- 
gence was  held  not  to  render  that 
of  the  trainmen  remote.  Lynch's 
Adm'r  v.  Central  Vermont  Ry.  Co., 
—  Vt.  — ,  95  Atl.  683. 

Plaintiff's    stumbling    on    greasy 


floor  held  not  sole  cause  of  injury 
where  he  fell  against  an  unguarded 
crank  shaft.  Knapp  v.  Great 
Northern  R.  Co.,  130  Minn.  405, 
aff'd  240  U.  S.  464,  60  L.  ed.  — . 

The  act  of  an  engineer  in  using 
a  Buekner  gauge  without  a  guard 
glass  when  he  could  have  cut  it 
off  and  used  the  gauge-cocks  held 
not  as  a  matter  of  law,  the  proxi- 
mate cause  of  his  injury  caused  by 
the  bursting  of  the  glass.  Seaboard 
Air  Line  Ry.  v.  Horton,  239  U.  S. 
595,  60  L.  ed.  — ,  aff'g  157  X.  C. 
146,  162  N.  C.  424. 

Where  an  employee  sent  out  to 
flag  a  train,  placed  no  torpedoes  on 
the  track  but  placed  his  lantern  on 
the  ground  and  then  laid  down  be- 
side the  track  with  his  head  on  a 
cross  tie  and  while  in  this  position 
was  struck  by  the  train  which  he 
was  sent  to  flag,  the  injury  was  the 
result  of  the  sole  negligence  of  the 
employee.  Southern  Ry.  Co.  v. 
Gray,  241  U.  S.  333,  60  L.  ed.  — , 
rev'g  167  N.  C.  433. 

See  also,  Louisville  &  N.  R.  Co. 
v.  Johnson's  Adm'x,  161  Ky.  824, 
where  the  question  as  to  whether 
decedent  killed  was  while  relieving 
nature  between  two  box  cars  where 
he  was  out  of  sight,  as  claimed  by 
defendant,  or  at  the  end  of  a  train 
of  box  cars  with  the  knowledge  of 
the  section  foreman,  who  knew  or 
should  have  known  of  the  approach 
of  the  gars  which  inflicted  the  in- 
jury, as  claimed  by  the  plaintiff  was 
held  a  question  for  the  jury. 

47  Houston  Belt  &  Terminal  Ry. 
Co.  v.  Barger,  —  Tex.  Civ.  App.  — , 
176  S.  W.  870. 
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sequence  proximately  causing  the  injury,  but  was  broken  by  an 
act  of  the  plaintiff  constituting  a  new  intervening  cause  inde- 
pendent of  the  defendant's  act  and  which  broke  the  causal  con- 
nection, there  can  be  no  recovery.*^  The  violation  by  the 
employee  of  a  rule  the  observance  of  which  was  essential  to  im- 
position upon  the  defendant  of  a  duty  toward  him  may  constitute 
the  sole,  proximate  cause  of  the  injury.*'  Thus  where  a  brake- 
man  was  killed  in  a  collision  following  the  stopping  of  his  train 
upon  its  breaking  apart,  he  having  failed  to  conform  with  the 
rule  of  defendant  which  required  him  in  the  event  of  the  stop- 
ping of  his  train  between  stations  immediately  to  protect  his 
train  by  going  back  a  sufficient  distance  to  warn  oncoming  trains, 
it  was  held  that  his  own  negligence  was  the  sole  cause  of  the  ac- 
cident.^" A  similar  rule  applies  to  the  disobedience  of  positive 
orders,  resulting  in  injury.^^ 

Negligence  on  the  part  of  the  employee  which  would  otherwise 
be  the  sole  cause  of  the  injury  may  be  affected  by  subse- 
quent negligence  on  the  part  of  the  defendant  and  the  applica- 
tion of  the  ^'last  clear  chance"  doctrine. ^^  Since  the  "last  clear 
chance"  doctrine  presupposes  antecedent  negligence  upon  the 
part  of  the  person  injured  it  would  seem  that  in  such  cases  the 

48  Southern  Ry.  Co.  v.  Peters,  —  failure  of  the  conductor  to  perform 
Ala.  — ,  69  So.  611.  his  duty  to  see  that  following  trains 

49  Great     Northern     Ey.     Co.     v.       were  properly  flagged) . 

Wiles,  240  U.  S.  444,  60  L.  ed.  — ,  51  Where  an  engineer  who  had 
rev'g  125  Minn.  348 ;  Kentucky  &  T.  been  ordered  to  reduce  speed  to  10 
Ey.  Co.  V.  Minton,  167  Ky.  516,  j^jieg  p^j.  1^^^.  ^t  a  certain  point  be- 
where  a  car  inspector  went  under  a  ^^^^^  ^^  ^^^  condition  of  the  track, 
car  without  placing  the  warning  ^^^^  ^.^^^^  .^  ^  derailment  while 
signals  required  by  the  defendant's  ^^^^^^^^^  ^^  ^  ^p^ed  of  about  45 
rules. 


miles  per  hour,  it  was  held  there 
could  be  no  recovery.  Kendrick  v. 
Chicago  &  E.  I.  E.  Co.,  18S  111.  App. 
172.     While  this  decision  was  based 


50  Great  Northern  Ey.  Co.  v. 
Wiles,  240  U.  S.  444,  60  L.  ed.  — , 
rev'g  125  Minn.  348;  Ellis'  Adm'r 
V.  Louisville,  H.  &  St.  L.  E.  Co., 
155  Ky.  745;  Gulp  v.  Virginian  Ry.       "?<>"  the  doctrine  of  assumption  of 

P        Jl   w     y„     87    S     E     187       risk,    it    is    apparent   that   the   em- 

( where  it  was  held  that  there  could       ployee's    negligence    was    the    sole 
be  no  recovery   for  the  death  of   a       cause  of  the  accident, 
railroad  conductor  in  a  collision   if  52  Eaines  v.  Southern  Ey.  Co.,  169 

such  collision  was  due  solely  to  the       N.  C.  189. 
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question  of  contributory  negligence  is  always  present.  However 
a  recent  decision  is  somewhat  obscure  on  the  question. ^^ 

While  it  has  been  held  that  contributory  negligence,  to  be 
available,  must  be  pleaded,^*  the  claim  that  plaintiff's  negli- 
gence was  the  sole  cause  of  the  injury  is  available  under  the 
general  issue.^^ 

§  1327.  Same  subject;  what  constitutes  contributory  negli- 
gence. The  act  has  not  changed  the  rule  as  to  what  constitutes 
contributory  negligence,*^  and,  as  in  other  actions,  the  question 
must  be  determined  in  the  light  of  the  age  and  experience  of  the 
employee."  It  has  been  held  that  it  is  not  available  imless 
pleaded.** 


53  Raines  v.  Southern  Ry.  Co.,  169 
N.  C.  189.  In  this  case  the  court 
said:  "If,  notwithstanding  his  (de- 
cedent's) negligence  in  sleeping  on 
the  track,  the  defendant's  engineer, 
after  he  saw  him  lying  there  and 
became  aware  of  his  perilous  situa- 
tion, could,  by  exercising  the  proper 
care,  have  stopped  the  train  in  time 
to  avoid  the  injury,  and  failed  to 
do  so,  his  negligence  in  not  doing 
so  would  be  considered  the  proxi- 
mate cause  of  intestate's  death." 
The  court  held  erroneous  an  instruc- 
tion that  if  decedent  placed  himself 
in  a  position  of  peril  on  the  track 
he  would  be  guilty  of  contributory 
negligence.  At  best  this  must  be 
regarded  as  a  very  doubtful  de- 
cision. 

54  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Littleton,  —  Tex.  Civ.  App.  — ,  180 
S.  W.  1194.  But  see  Kansas  City 
Southern  Ry.  Co.  v.  Jones,  241  U.  S. 
181,  60  L.  ed.  — ,  rev'g  137  La.  178. 

65  Southern  Ry.  Co.  v.  Peters,  — 
Ala.  — ,  69  So.  611. 

56  Raines  v.  Southern  Ry.  Co., 
169  N.  C.  189. 

A  conductor  passing  between  cars 
which  he  supposed  to  be  "dead,"  and 
which  would  have  been  "dead"  had 


the  instructions  which  he  had  previ- 
ously delivered  to  his  subordinate 
been  carried  out,  is  not  guilty  of 
contributory  negligence.  Murphy  v. 
Atlanta  &  C.  Air  Line  Ry.  Co.,  — ■ 
S.  C.  — ,  87  S.  E.  310,  s.  c.  89  S.  C. 
15. 

67  Raines  v.  Southern  Ry.  Co.,  169 
N.  C.  189.  In  this  case  a  boy  be- 
tween 15  and  16  years  of  age  was 
sent  out  to  flag  an  approaching 
train,  and  in  attempting  to  do  so 
was  struck  and  killed.  The  court 
instructed  the  jury  as  follows  on 
the  issue  of  contributory  negligence: 

"If  he  sat  down  near  the  track 
in  a  dangerous  position,  if  you  find 
he  thought  that  he  was  far  enough 
away,  if  he  put  himself  in  a  peril- 
ous position  upon  the  railroad 
track,  and  he  was  killed,  tlie  court 
charges  you  that  he  would  be  guilty 
of  contributory  negligence,  and  it 
would  be  your  duty  to  answer  the 
second  issue,  'Yes.'  " 

This  instruction  was  held  erro- 
neous by  the  supreme  court.  This 
decision  goes  very  far,  as  in  another 
portion  of  the  opinion  tlio  court  in- 
timates that  the  employee  was 
sleeping  on  the  track.  On  the  lat- 
ter   question    the    court    says:      "If 
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A  superior  servant  is  not  chargeable  with  the  negligence  of 
his  subordinate  merely  because  the  latter  was  under  his  con- 
trol.^^  A  reasonable  reliance  by  an  employee  upon  the  em- 
ployer's promise  to  repair  a  defect  is  as  good  an  answer  to  the 
charge  of  contributory  negligence  as  to  the  contention  that  the 
risk  was  assumed.*" 

The  question  of  contributory  negligence  is  for  the  jury  to  de- 
termine, unless  from  all  the  evidence  and  circumstances  only 
one  conclusion  could  reasonably  be  reached;  namely,  that  the 
defendant  was  at  fault  and  thereby  contributed  to  his  injury.^^ 
But  where  contributory  negligence  is  clearly  shown,  the  court 
should  so  instruct  the  jury,  with  directions  as  to  how  to  ap- 
portion the  damages  if  they  believe  the  defendant  to  have  been 
negligent.*^  The  jury  is  entitled  to  consider  all  the  circum- 
stances which  tend  to  fix  the  quality  and  quantity  of  the  plain- 
tiff's contributory  negligence  in  its  relation  to  the  sum  total  of 
the  negligence  of  both  parties,  and  even  though  the  negligence 


the  deceased  had  fallen  asleep  on 
the  track,  his  negligence  in  doing 
so  would  not  be  contributory,  in  a 
legal  sense,  tmless  it  was  the  proxi- 
mate cause  of  the  injury  to  him." 

58  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Littleton,  —  Tex.  Civ.  App.  — ,  180 
S.  W.  1194.  But  see  Kansas  City 
Southern  E,y.  Co.  v.  Jones,  241  U.  S. 
181,  60  L.  ed.  — ,  rev'g  137  La.  178. 

59  Louisville  &  N.  R.  Co.  v.  Wink- 
ler, 162  Ky.  843,  9  N.  C.  O.  A.  146, 
where  a  conductor  was  injured  by 
the  pulling  out  of  a  draw-head,  the 
defective  condition  of  which  had 
not,  through  the  negligence  of  the 
brakeman,    been   discovered. 

60  Seaboard  Air  Line  Ry.  v.  Hor- 
ton,  239  U.  S.  595,  60  L.  ed.  — , 
aff'g  157  N.  C.  146,  162  N.  C.  424. 

61  Pfeiffer  v.  Oregon-Washington 
R.  &  Nav.  Co.,  74  Ore.  307,  7  X.  C. 
C.  A.  685,  writ  of  error  dismissed 
239  U.  S.  658,  60  L.  ed.  — ,  where 
it  was  held  that  an  engineer  leav- 
ing his  engine  on  the  main  line  to 


make  a  necessary  repair  was  not 
guilty  of  contributory  negligence  as 
a  matter  of  law,  although  defend- 
ant's rules  imposed  certain  restric- 
tions upon  the  leaving  of  engines 
and  the  making  of  repairs. 

Hawkins  v.  St.  Louis  &  S.  F.  R. 
Co.,  189  Mo.  App.  201,  where  it  was 
held  that  the  contributory  negli- 
gence of  a  roundhouse  foreman  who 
tripped  on  an  obstruction  while 
walking  beside  an  engine  which  he 
was  piloting  out  of  the  structure 
was  for  the  jury. 

Where  a  locomotive  engineer 
while  walking  between  the  tracks 
of  defendant's  main  line  was  struck 
and  killed  by  an  engine  operated 
without  signal,  warning  or  lookout, 
and  which  could  not  have  been  seen 
owing  to  clouds  of  steam  and  smoke 
from  defendant's  roundhouse  and 
other  engines,  decedent's  contribu- 
tory negligence  was  held  a  question 
for  the  jury.  Huxoll  v.  Union  Pac. 
R.  Co.,  —  Neb.  — ,  155  N.  W.  900. 
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of  either  party  clearly  appears,  all  circumstances  of  aggravation 
or  of  mitigation  must  be  considered.^^ 

§  1328.  Same  subject;  burden  of  proof.  Under  the  rule  fol- 
lowed by  the  federal  courts  the  burden  is  upon  the  defendant  to 
establish  contributory  negligence  upon  the  part  of  the  em- 
ployee,^* and  this  is  true  even  in  states,  where  under  the  state 
law  proof  of  freedom  from  contributory  negligence  is  an  essen- 
tial element  of  plaintiff's  case,  in  other  words  where  the  burden 
is  upon  the  plaintiff  as  part  of  his  case  to  disprove  contributory 
negligence.^*  Consequently  even  in  an  action  in  a  state  court, 
under  the  Federal  Employers'  Liability  Act,  the  burden  is  upon 
the  defendant  to  show  contributory  negligence,  since  it  is  not  a 
mere  matter  of  local  procedure.®^ 

§  1329.  Same  subject;  violation  of  federal  statutes.  Con- 
tributory negligence  will  not  be  considered  in  diminution  of 
damages  where  the  violation  of  the  Federal  Safety  Appliance 
Act,  or  other  federal  act  intended  for  the  protection  of  em- 
ployees, was  a  proximate  cause  of  the  accident.®'  But  the  statute, 
the  breach  of  which  will  prevent  the  consideration  of  con- 
tributory negligence  in  diminution  of  damages  must  be  a  federal 
statute,  as  distinguished  from  a  state  law  or  local  regulation.®^ 

62  Louisville  &  M.  R.  Co.  v.  Hei-  White,  238  U.  S.  507,  59  L.  ed.  1433, 
nig's  Adm'x,  162  Ky.  14;  Holmberg  9  N.  C.  C.  A.  265,  aff'g  87  Vt.  330; 
A\  Lake  Shore  &  M.  S.  Ry.  Co.,  —  66  Central  Vermont  Ry.  Co.  v. 
Mich.  — ,  155  N.  W.  504,  where  White,  238  U.  S.  507,  59  L.  ed. 
plaintiff,  an  engineer  on  an  extra  1433,  9  X.  C.  C.  A.  265,  aff'g  87  Vt. 
train,  was  injured  in  a  collision  with  330. 

a   train   having   the   right   of   way,  67  Grand  Trunk  Western  Ry.   Co. 

while    operating    his    train    in    vio-  v.  Lindsay,  233  U.  S.  42,  58  L.  ed. 

lation  of  defendant's  rules  to  clear  838,  aff'g  120  C.  C.  A.  166,  201  Fed. 

the  main  track  five  minutes  before  836 ;   La  Mere  v.  Railway  Transfer 

the  approach  of  trains   having   the  Co.,   125   Minn.   159;    Smith  v.   At- 

right  of  way.  lantic  Coast  Line  R.  Co.,  127  0.  C. 

63  New  York,  C.  &  St.  L.  R.  Co.  v.  A.  311,  210  Fed.  761;  Fletcher  y. 
Niebel,  131  C.  C.  A.  248,  214  Fed.  South  Dakota  Cent.  Ry.  Co.,  —  S. 
952.  D,    — ,    155    N.    W.    3;     St.    Louia 

64  Central    Vermont    Ry.    Co.    v.  Southwestern  Ry.   Co.   v.  Anderson, 
White,  238  U.  S.  507,  59  L.  ed.  1433,  117     Ark.    41 ;     Sears    v.    Atlantic 
9  N.  C.  C.  A.  265,  aff'g  87  Vt.  330;  Coast  Line  R.  Co.,  169  N.  C.  446. 
Norfolk    &    W.    R.    Co.    v.    Earnest,  68  Seaboard  Air  Line  Ry.  v.  Hor- 
229  U.  S.  114,  57  L.  ed.  1096.  ton,  233  U.  S.  492,  58  L.  ed.  1062,  8 

65  Central    Vermont    Ry.    Co.    v.  N.  C.  C.  A.  834,  aff'g  162  N.  C.  424; 
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However,  a  violation  by  the  defendant  of  a  federal  statute  does 
not  deprive  it  of  the  right  to  show  contributory  negligence  unless 
such  violation  contributed  to  the  injury.®^ 

§  1330.  Same  subject;  instructions  on  contributory  negli- 
gence. The  plaintili"  is  entitled  to  a  plain  and  unambiguous 
instruction  to  the  effect  that  contributory  negligence  is 
not  a  complete  defense.'"  But  the  defendant  is  also  entitled  to 
have  the  question  of  contributory  negligence  put  before  the 
jury  in  a  reasonably  definite  and  concrete  form.'^ 

As  the  statute  prescribes  a  rule  for  determining  the  amount 
of  the  deduction  required  to  be  made,  the  jury  should  be 
advised  of  the  rule  and  its  controlling  force.'^  Hence  an  in- 
struction submitting  to  the  jury  the  matter  of  diminishing  the 
damages  without  naming  any  standard  to  which  their  actions 
should  conform  other  than  their  own  conception  of  what  was 
reasonable,  is  erroneous.'^ 

As  has  already  been  shown  the  basis  for  diminishing  the  dam- 
ages is  the  proportion  which  the  employee's  negligence  bears  to 
the  combined  negligence  of  both  employee  and  the  company. 
Consequently,  an  instruction  that  where  contributory  negligence 
is  shown,  the  damages  are  to  be  diminished  "in  proportion  to 
his  [plaintiff's]  negligence  as  compared  with  the  negligence  of 
the  defendant"  is  improper,'*  since  it  merely  requires  a  com- 
parison  of  the  negligence   of   each   instead   of   requiring   the 


Gee  V.  Lehigh  Val.  R.  Co.,  163  N. 
Y.  App.  Div.  274;  Lauer  v.  North- 
ern Pac.  Ry.  Co.,  83  Wash.  4G5, 
overruling  Opsahl  v.  Northern  Pac. 
Ry.  Co.,  78  Wash.  197. 

69  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Swearingen,  239  U.  S.  339,  60  L.  ed. 
— ,  10  N.  C.  C.  A.  778. 

70  Ross  V.  St.  Louis  &  S.  F.  R.  Co., 
93  Kan.  517,  7  N.  C.  C.  A.  737. 

71  Pennsylvania  Co.  v.  Sheeley, 
137  C.  C.  A.  471,  221  Fed.  901. 

72  Seaboard  Air  Line  Ry.  v. 
Tilghman,  237  U.  S.  499,  59  L.  ed. 
1069,  rev'g  167  N.  C.  163. 

73  Seaboard  Air  Line  Ry.  v.  Tilgh- 
man, 237  U.  S.  499,  59  L.  ed.  1069, 


rev'g  167  N.  C.  163.  Here  the  court 
instructed  the  jury  that,  if  they 
found  that  the  plaintiff  was  injured 
through  the  concurring  negligence 
of  the  railway  company  and  the 
plaintiff,  they  should  determine  the 
full  amount  of  damages  sustained 
by  him,  "and  then  deduct  from  that 
whatever  amoimt  you  think  would 
be  proper  for  his  contributory  negli- 
gence." 

74  Norfolk  &  W.  R.  Co.  v.  Earn- 
est, 229  U.  S.  114,  57  L.  ed.  1096; 
Nashville,  C.  &  St.  L.  R.  Co.  v. 
Banks,  156  Ky.  609;  Nashville,  C. 
&  St.  L.  Rv.  V.  Henrv,  158  Kv.  88. 
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diminution  to  rest  upon  a  comparison  with  the  entire  negli- 
gence of  both.  As  pointed  out  by  the  supreme  court,  the  in- 
struction should  have  read  ''as  compared  with  the  combined 
negligence  of  himself  and  the  defendant."  '^ 

An  instruction  that  where  contributory  negligence  is  shown 
the  damages,  if  any,  are  to  be  diminished  "in  proportion  to  his 
[plaintiff's]  negligence  as  compared  With  the  combined  negli- 
gence, if  any,  of  the  plaintiff  and  the  defendant,  if  any,"  states 
the  law  correctly.'''^ 

A  charge  in  almost  the  identical  language  of  the  statute  is  not 
erroneous,''"'^  especially  where  the  defendant  makes  no  request 
for  a  charge  clarifying  any  obscurity  on  the  subject  which  he 
deemed  existed.'*  Consequently,  an  instruction  that  if  the 
jury  found  the  plaintiff  guilty  of  contributory  negligence  they 
should  "reduce  his  damages  in  proportion  to  the  amount  of  neg- 
ligence which  is  attributable  to  him"  is  not  erroneous,'^  and  an 
instruction  upon  the  effect  of  contributory  negligence,  following 
the  language  of  the  statute  is  not  inconsistent  with  an  instruc- 
tion that  the  "damage  should  be  diminished  in  the  proportion 
that  deceased's  negligence  bears  to  the  combined  negligence  of 
the  deceased  and  the  defendant."  *°  The  danger  of  relying  upon 
instructions  in  the  language  of  the  statute  is  that  the  jury  may 
apply  the  old  comparative  negligence  rule ;  in  other  words,  com- 
pare the  negligence  of  the  plaintiff  with  that  of  the  defendant, 
instead  of  the  quantum  of  negligence  attributable  to  each  as 
compared  with  the  joint  negligence  attributable  to  both.  Courts 
have  made  the  same  mistake.  Common  sense  would  suggest 
the  adoption  of  the  form  of  instruction  laid  down  bv  the  Su- 
preme Court  of  the  United  States. 

75  Norfolk  &  W.  R.  Co.  v.  Earnest,  Tex.  Civ.  App.  — ,   1G2  S.  W.  959; 
229  U.  S.  114,  57  L.  ed.  1096.  iryin  v.  Southern  R.  Co.,  64  N.  C.  5 

76  Louisville     &    K     R.     Co.     v.  ^ut  see  Cross  v.  Chicago,  B.  &  Q. 
Winkler,  162  Ky.  843,  9  N.  C.  C.  A.  ^    ^^^  ,g,  ,j^  ,02. 

146. 

„^     .  ^,.  T,    T    *    T.  "^^St.    Louis    &    S.    F.    R.    Co.    v 

77  Dcvine  v.   Chicago,  R.   I.  &   P. 

Ry.  Co.,  185  111.  App.  488,  aff'd  206  S^«^"'  "^^  U.  S.  223,  60  L.  ed.  -. 

111.   248,   which   is   affirmed   by   239  '^  ^^• 

U.  S.  52,  60  L.  ed.  — ;  Missouri,  K.  8°  ^t.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 

&  T.  Ry.  Co.  of  Texas  v.  Rentz,  —  Rodgers,   118   Ark.   2G3. 
Suth.  Dam.  Vol.  V.— 16. 


5086  SUTHERLAND    ON    DAMAGES.  [§    1330 

An  instruction  that  it  was  tlie  duty  of  the  jury  to  diminish 
or  reduce  the  damages  attributable  to  defendant's  negligence 
in  proportion  to  the  amount  of  negligence  justly  chargealjle  to 
the  plaintiff,  and  if  there  should  be  any  difference  in  favor  of  the 
plaintiff,  after  the  damages  were  reduced  to  a  money  value, 
such  difference  should  be  the  amount  of  their  verdict  has  been 
held  substantially  correct.^^  However,  it  is  substantially  in  the 
language  of  the  statute  and  objectionable  for  the  reason  just 
pointed  out. 

An  instruction  that  if  the  plaintiff  failed  to  exercise  reason- 
able care  for  his  own  safety,  '"and  by  reason  of  such  failure  he 
contributed  to  bring  about  the  injuries  to  him,  and  hut  for  ivhicli 
he  would  not  have  been  injured,  then  you  will  diminish  the 
damages  in  proportion  to  such  negligence"  w^as  held  too  broad 
as  to  the  italicized  portion  although  it  would  have  been  proper 
if  contributory  negligence  were  a  complete  bar.*^ 

An  instruction  that  if  the  jury  found  the  defendant  to  have 
been  negligent,  and  that  plaintiff'  also  was  "guilty  of  negligence 
contributing  to  his  injury,  and  his  negligence  is  less  than  that 
of  the  defendant  company,  then,  instead  of  his  contributory 
negligence  being  a  bar  to  his  recovery,  you  should  take  the 
amount  of  damages  which  you  found  against  the  defendant  com- 
pany, if  you  so  find,  and  compare  it  with  the  amount  of  negli- 
gence attributable  to  Sheeley  [plaintiff],  and  set  off"  against  the 
amount  you  so  find,  if  you  so  find  against  the  defendant  com- 
pany, this  lesser  amount  of  Sheeley's,  if  you  so  find  it;  and  dis- 
count the  damages  attributable  to  the  defendant  if  you  find  it 
negligent,  in  the  ratio  that  this  lesser  negligence  on  behalf  of 
Sheeley  bore  to  the  gTcater  negligence  on  behalf  of  the  defend- 
ant company  if  you  so  find  it  negligent"  is  erroneous  for  obvious 
reasons,^^  as  is  an  instruction  that  the  damages  should  be  dimin- 
ished in  proportion  to  the  relative  negligence  of  the  two  parties.'* 

An  instruction  that  if  plaintiff''s  injuries  "were  due  directly 

81  Ohadwick  v.  Oregon- Washing-  83  Pennsylvania  Co.  v.  Sheeley, 
ton  R.  &  Nav.  Co.,  74  Ore.  19.                 137  C.  C.  A.  471,  221  Fed.  901. 

84  New  York,  C.  &  St.  L.  R.  Co. 

82  Nashville,   C.   &   St.   L.   Ry.  v.      ^  ^r-^^^^^  ^g^  c.  c.  A.  248,  214  Fed. 

Henry,  158  Ky.  88.  952. 
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to  the  absence  and  imperfect  working  condition  of  the  coupler 
in  question"  the  defendant  would  be  liable,  is  correct. ^^  A  re- 
quested instruction  that  riding  on  the  pilot  with  knowledge  of 
apparent  and  obvious  danger,  and  without  necessity,  would  im- 
peratively reduce  the  damages  to  a  nominal  sum  is  properly  re- 
fused/^ 

An  instruction  that  "if  you  find  from  the  evidence  that  the 
contributory  negligence  of  the  deceased  *  *  *  was  the  sole 
and  proximate  cause  of  his  death,  then  you  should  find  a  verdict 
for  the  defendant"  is  erroneous  for  the  reason  that  contributory 
negligence  presupposes  concurring  negligence  on  the  part  of  the 
defendant."  An  instruction  upon  the  effect  of  contributory 
negligence  stating  that  if  the  jury  found  the  plaintiff  guilty  of 
contributory  negligence  "the  damages  shall  be  diminished"  is 
not  erroneous  merely  because  followed  by  a  clause  that  contribu- 
tory negligence  "goes  by  way  of  diminution  of  damages."  ^^ 

It  has  been  held  that  an  instruction  that  the  recovery,  if  any^ 
should  be  reduced  "by  such  an  amount  as  you  find  the  negli- 
gence attributable  to  him  [plaintiff]  bore  in  proportion  to  the 
negligence  of  the  defendant  company"  was  not  prejudicial 
where  the  court  also  instructed  that  "if  the  negligence  of  the 
plaintiff  was  as  great  as  the  negligence  of  the  defendant,  there 
might  be  an  equality  of  negligence,  and  therefore  no  substantial 
recovery  of  any  amount  of  damages  could  be  had."  '^    This  de- 

85  Great  Northern  E.y.  Co.  v.  Otos,  surdity  for  the  reason  tliat  recovery 

239  U.  S.  349,  60  L.  ed.  — ,  aff'g  128  is   precluded    where   the   employee's 

Minn.  283.  act  is  the  sole  cause  of  the  injury, 

68  Louisville  &  N.  R.  Co.  v.  Lank-  not  because  the  damages  are  there- 
ford,  126  0.  C.  A.  247,  209  Fed.  321.  by  wiped  out  according  to  the  rule 

87  Ross  V.  St.  Louis  &  S.  F.  R.  Co.,  of  proportion,  but  because  in  such 
93  Kan.  517,  7  N.  C.  C.  A.  737.  See,  a  case  it  cannot  be  said  that  negli- 
however,  Pennsylvania  R.  Co.  v.  gence  on  the  part  of  defendant  con- 
Goughnour,  126  C.  C.  A.  39,  208  tributed  "in  whole  or  in  part"  to 
Fed.  961,  where  the  instruction  giv-  the  injury.  It  may  be  noted,  how- 
en  authorized  a  verdict  against  ever,  that  this  instruction  was  not 
plaintiff  "because  the  amount  to  be  attacked  by  the  plaintiff, 
deducted,  if  his  contributory  negli-  88  Norfolk  &  W.  R.  Co.  v.  Earn- 
gence  was  the  sole  cause  of  the  est,  229  U.  S.  114,  57  L.  cd.  1096. 
accident,  would  wipe  out  the  dam-  89  Pennsylvania  Co.  v.  Cole,  131  C. 
ages."     This   instruction   is   an    ab-  C.  A.  244,  214  Fed.  948. 
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cision  is  unique  as  both  instructions  are  palpably  wrong,  both 
being  based  upon  a  comparison  of  the  negligence  of  tbe  one  witb 
that  of  the  other.  Inasmuch  as  the  latter  portion  of  the  in- 
struction was  clearly  prejudicial  to  the  plaintiff  in  assuming 
that  equality  of  negligence  would  bar  a  substantial  recovery,  it 
is  probable  the  court  arrived  at  the  conclusion  that  the  defend- 
ant was  not  prejudiced.  However  even  the  latter  portion  of 
the  instruction  might  be  regarded  as  emphasizing  by  illustra- 
tion the  error  common  to  the  entire  instruction. 

An  instruction  that  an  employee  has  the  right  to  assume,'  and 
to  rely  upon  the  assumption,  in  his  work,  that  the  track  was 
reasonably  free  from  overhead  obstructions,  and  if  he  did  not 
have  knowledge  of  the  existence  of  such  obstructions  he  was  not 
required  to  examine  to  determine  whether  defendant  has  per- 
formed its  duty,  is  not  erroneous.^" 

§  1331.  Damages  for  personal  injuries.  In  an  action  for 
personal  injury,  the  plaintiff  is  entitled  to  recover  compensa- 
tion, so  far  as  it  is  susceptible  of  an  estimate  in  money,  for  the 
loss  and  damage  caused  to  him  by  the  defendant's  negligence, 
including  not  only  expenses  incurred  for  medical  attendance, 
and  a  reasonable  sum  for  his  pain  and  suffering,  but  also  a  fair 
recompense  for  the  loss  of  what  he  would  otherwise  have  earned 
in  his  trade,  and  has,  as  the  result  of  his  injury  been  deprived 
of  his  capacity  of  earning.^^  Future  damages  may  be  recovered 
if  proved,^^  and  where  the  evidence  shows  that  there  will  be 
future  effects  from  an  injury,  an  instruction  justifying  an  in- 
clusion of  same  in  the  award  of  damages  is  not  erroneous.^' 

90  BruckshaAV  v.  Chicago,  E.  I.  &  lips  v.  London  &  S.  W.  Ry.  Co.,  4 

P.  Ry.  Co.,  —  Iowa  — ,  155  N.  W.  Q.  B.  D.  406,  5  Q.  B.  D.  78. 

273.  The  measure  of  recovery  for  the 

9lVicksburg  &  M.  R.  Co.  v.  Put-  loss    of    expected    future    earnings, 

nam,  118  U.  S.  545,  30  L.  ed.  257,  liowever,  is  confined  to  the  present 

citing  Wade  v.  Leroy,  20  How.  34,  ^^^^  ^^^^^  °^  ^^^^^  earnings.    Chesa- 

,.    .        ,     „,„      ^^  ;      ,       ^.^  pealve  &  0.  Ry.  Co.  V.  Kelly,  241  U. 

15    L.    ed.    813;    Nebrasl^a    Citv    v.  ^    ^„^    n^  -r       . 

S.  485,  60  L.  ed.  — . 

Campbell,    2    Black   590,    17    L.    ed.  92  Washington  &  G.  R.  Co.  v.  Har- 

271;    Ballou   v.    Farnum,    11    Allen  ^^^^  -^^^j  jj    g    g^-^^  3-  ^    ed.  284. 

(Mass.)    73;    New  Jersey   Exp.   Co.  93  Chesapeake    &    0.    Ey.    Co.    v. 

V.  Nichols,  3  Vroom  (N.  J.  L.)   166,  Carnahan,  241  U.  S.  241,  60  L.  ed. 

aff'd  4  Vroom  (N.  J.  L.)  434;  Phil-  — . 
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Expenses,  loss  of  time,  suffering  and  diminished  earning  power 
form  elements  of  recovery.^* 

The  plaintiff's  capacity  to  labor  will  not  be  determined  as  of 
the  precise  time  of  the  injury  where  as  the  result  of  temporary 
illness  an  occupation  previously  pursued  had  been  given  up, 
such  illness  having  practically  terminated  at  the  time  of  the 
injury  in  suit,   which   incapacitated  him  for  further  work.^* 

Mental  pain  and  suffering  inevitably  and  necessarily  result- 
ing from  the  injury  constitute  a  proper  element  of  damages,^^ 
for  "when  the  injury,  whether  caused  by  wilfulness  or  by  negli- 
gence, produces  mental,  as  well  as  bodily  anguish  and  suffering, 
independiently  of  any  extraneous  consideration  or  cause,  it  is 
impossible  to  exclude  mental  suffering  in  estimating  the  extent 
of  the  personal  injury  for  which  compensation  is  to  be 
awarded.^'  And  an  instruction  that  "the  jury  are  to  consider 
mental  suffering,  past  and  future,  found  to  be  the  necessary 
consequence  of  the  loss  of  his  leg"  has  been  held  to  state  the  law 
correctly.^*  An  instruction  that  plaintiff  may  recover  for  such 
pain  and  suffering  caused  by  the  injury  as  he  "may  in  the  future 
suffer"  has  been  held  erroneous.^^  The  court  arrived  at  its  con- 
clusion upon  the  rule  laid  down  in  an  earlier  case,^  as  follows : 
"The  liability  for  future  damages  for  the  wrongful  infliction 
of  a  personal  injury  is  strictly  limited  to  compensation  for  such 
suffering  and  other  evil  effects  as  are  reasonably  certain  to  re- 
sult from  it.  Possible,  even  probable  future  damages  are  too 
remote  and  speculative  to  form  the  basis  of  legal  injury.  If 
they  may  or  subsequently  do  result  from  the  accident,  they  are 
but  a  part  of  that  damnum  absque  injuria  which  reaches  too 

94  Southern  Ey.  Co.  v.  Peters,  —  Lindeman,  75  C.  C.  A.  18,  143  Fed. 
Ala.  — ,  69  So.  611.  946.       The   supreme   court   in   pass- 

95  Texas  &  P.  Ry.  Oo.  v.  Humble,  ing   upon   an    instruction    upon    re- 
181  U.  S.  57,  45  L.  ed.  747.  covery   for   future  pain   and   suffer- 

96  Kennon  v.  Gilmer,  131  U.  S.  22,  -^^  referred  to  the  rule  laid  down 
33  L.  ed.   110;   Mclntyre  v.   Giblin,  ■     ^.r,■  .•         o     ., 
,„,   TT    ^    ^tL^^^^^    ^     -,       ,      -^  1°  tills  case  as  conservative.    South- 


western    Brewery     &     Ice     Co.     v. 


131  U.  S.  CLXXIV,  25  L.  ed.  572. 

97  Kennon  v.  Gilmer,  131  U.  S.  22, 
33  L.  ed.  110  Schmidt,   226   U.  S.   162,   57   L.  ed. 

98  McDermott   v.    Severe,    202   U.  ^^O. 

S.  600,  50  L.  ed.  1162.  ^  Chicago  &  N.  W.  R.   Co.  v.   Do 

«9  Chicago,  M.  &  St.  P.  R.  Co.  v.  Clow,  61  C.  C.  A.  34,  124  Fed.  142. 
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far  into  tte  realm  of  conjecture  to  form  any  basis  of  an  action 
at  law." 

The  supreme  court  has  intimated  that  possibly  an  increase  in 
wages  which  the  plaintiff  would  receive  by  a  fixed  rule  of  pro- 
motion may  be  considered  by  the  jury  in  estimating  the  dam- 
ages,^ but  a  mere  possibility  or  expectancy  of  promotion  cannot 
be  considered.'  In  an  action  under  the  Federal  Employers' 
Liability  Act  the  defendant  requested  the  court  to  charge  that 
"in  awarding  damages,  the  jury  must  take  into  consideration 
the  fact  that  the  earning  power  of  the  deceased  might,  at  any 
time,  have  been  materially,  or  even  wholly  destroyed.  You  are 
to  further  consider  that  and  make  proper  allowances  for  the 
probable  decreased  earning  power  of  the  deceased  arriving  at  the 
approaching  old  age."  The  request  was  given  except  as  modified 
by  the  charge  "that  if  you  find  his  earning  capacity  would  prob- 
ably be  increased,  you  can  take  that  into  consideration  just  as 
you  take  into  consideration  the  probability  of  his  earning  ca- 
pacity being  decreased ;  just  whatever  is  probable."  *  While 
this  instruction  was  given  in  an  action  for  wrongful  death,  it  is 


2  Richmond  &  D.  R.  Go.  v.  Elliott, 
149  U.  S.  266,  37  L.  ed.  728. 

3  Richmond  &  D.  R.  Co.  v.  Elliott, 
149  U.  S.  266,  37  L.  ed.  728,  citing 
with  approval  Richmond  &  D.  R. 
Co.  V.  Allison,  86  Ga.  145.  In  the 
Elliott  case  the  plaintiff  after  testi- 
fying to  his  age,  health  and  the 
wages  he  was  receiving  at  the  time 
of  the  accident  was  asked:  "What 
were  your  prospects  of  advancement, 
if  any,  in  your  employment  on  the 
railroad  and  of  obtaining  higher 
wages?"  In  response  he  stated  that 
he  thought  that  by  staying  with  the 
company  he  would  be  promoted; 
that  in  the  absence  of  the  yard- 
master  he  had  sometimes  discharged 
his  duties,  and  also  in  like  manner 
temporarily  filled  the  place  of  other 
employees  of  the  company  of  a  high- 
er grade  of  service  than  his  own ; 
that  there  was  a  "system  by  which 


you  go  in  there  as  coupler  or  train- 
hand  or  in  the  yard,  and  if  a  man 
falls  out  you  stand  a  chance  of 
taking  his  place,"  and  that  the  aver- 
age yard  conductor  received  a  sal- 
ary of  from  $60  to  $75  per  month. 
The  admission  of  this  evidence  was 
held  erroneous. 

4  Thornton  v.  Seaboard  Air  Line 
Ry.,  98  S.  C.  348.  This  decision 
was  reversed  by  the  United  States 
Supreme  Court  (238  U.  S.  605,  59 
L.  ed.  1485)  upon  the  authority  of 
Seaboard  Air  Line  Ry.  v.  Horton, 
233  U.  S.  492,  58  L.  ed.  1062,  8  N. 
C.  C.  A.  834,  rev'g  162  N.  C.  424. 
The  instruction  in  question  was  not 
considered  by  the  supreme  court. 
Its  correctness  would  undoubtedly 
depend  upon  the  sufBciency  of  the 
evidence  to  show  a  probability  of  in- 
crease or  decrease  in  earning  capac- 
ity. 
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equally  applicable  in  an  action  by  the  employee  for  personal  in- 
juries. 

The  Supreme  Court  of  Kentucky  held  improper  an  instruc- 
tion that  the  jury  were  to  award  such  sum  as  "will  fairly  and 
reasonably  compensate  him  [the  plaintiff]  for  injuries  to  his 
person"  on  the  ground  that  the  words  "for  injuries  to  his  per- 
son" should  have  been  omitted,  the  court  saying  that  "what 
would  compensate  a  man  for  losing  both  of  his  hands  is  too  un- 
certain to  be  submitted  to  a  jury."  ^  x\n  instruction  authoriz- 
ing a  recovery  "for  injuries  to  his  [plaintiff's]  person  and  for 
physical  and  mental  suffering,  if  any  of  either,  suffered  on  ac- 
count of  said  injuries,  and  for  permanent  injury  to  him,  if  i  ny, 
lessening  his  power  to  earn  money"  has  been  held  erroneous  as 
allowing  the  recovery  of  double  damages,  the  court  saying: 
"Where  a  person  is  permanently  injured,  he  may  in  addition 
to  special  damages,  which  must  be  alleged  and  proved,  recover 
for  the  physical  and  mental  suffering,  and  the  permanent  reduc- 
tion of  his  power  to  earn  money.  In  other  words,  the  injuries 
to  his  person  are  measured  by  his  pain  and  suffering,  and  the 
permanent  reduction  of  his  power  to  earn  money.  It  is  not 
contemplated  that  he  shall  receive  damages  'for  injuries  to  his 
person,'  and  in  addition  thereto  damages  for  physical  and  men- 
tal suffering,  and  for  the  permanent  reduction  of  his  power  to 
earn  money.    To  do  so  is  necessarily  to  allow  double  damages."  ^ 

An  instruction  that  the  jury  may  consider  the  plaintiff's  loss 
of  time  with  reference  to  his  ability  to  earn  money,  the  im- 
pairment of  his  capacity  to  earn  money,  whether  temporary  or 
pe:rmanent,  disfigurement,  and  pain  past  or  reasonably  certain 
to  be  suffered  in  the  future  correctly  states  the  law.'  An  in- 
struction that  damages  could  not  be  recovered  in  excess  of  the 
sum  claimed  in  the  declaration  is  not  prejudicial  to  the  defend- 
ant, the  court  having  also  advised  the  jury  that  the  sum  claimed 

6  Nashville,  C.  &  St.  L,  R.  Co.  v.  7  Southwestern  Brewery  &  Ice  Co. 

Banks,  156  Ky.  609  ^.  Schmidt,  220  U.  S.  162,  57  L.  ed. 

6  Nashville,    C.    &    St.   L,    Ry.    v. 
Henry,  158  Ky.  88.  170. 
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should  not  be  taken  as  a  criterion  to  act  upon,  but  that  it  was 
only  a  limit  beyond  which  they  could  not  go.* 

Where  the  court  explicitly  required  the  jury  to  find  that 
there  must  be  a  proximate  and  causal  relation  between  the  dam- 
ages and  the  negligence  of  the  defendant,  the  fact  that  it  re- 
ferred to  the  amount  sued  for  as  the  maximum  amount  which 
could  be  allowed  is  not  erroneous.^ 

As  in  other  actions  the  amount  of  the  damages  must  depend 
in  a  large  measure  upon  the  good  sense  and  sound  judgment  of 
the  jury,  upon  all  the  facts  and  circumstances  of  the  particular 
case.  There  can  be  no  fixed  measure  of  compensation  for  the 
pain  and  anguish  of  body  and  mind,  nor  for  the  loss  of  time  or 
the  permanent  injury  to  health  and  body.^° 

Neither  the  particular  occupation  in  which  the  plaintiff  Avas 
employed,  nor  the  necessity  for  abandoning  same  need  be 
averred  to  admit  evidence  thereof.  Consequently  if  the  plain- 
tiff was  engaged  in  business  in  addition  to  his  employment, 
which  on  account  of  his  injury  he  is  required  to  abandon  a  re- 
covery may  be  had  although  not  specifically  averred.'^^  Evi- 
dence of  impotency  as  the  result  of  the  injury  is  admissible 
although  not  specially  pleaded.^^ 

§  1332.  Damages  in  case  of  death;  beneficiaries.  The  act 
provides  that  in  case  of  the  death  of  an  employee  from  an  in- 
jury sustained  while  he  was  engaged  in  interstate  commerce, 
the  railroad  company  shall  be  liable  "to  his  personal  representa- 
tive for  the  benefit  of  his  widow  and  children,  if  any,  if  none, 
then  for  his  parents,  if  none,  then  for  his  next  of  kin  dependent 
upon  him." 

The  supreme  court  has  construed  this  provision  to  require 
that  beneficiaries  within  any  of  the  designated  classes  must 
have  been  dependent  upon  the  deceased  and  that  the  words 

8  McDermott  v.  Severe,  202  U.  S.  ed.  1061 ;  Opsahl  v.  Northern  Pac. 
600,  50  L.  ed.  11G2.  r,  Co.,  78  Wash.  197,  138  Pac.  681. 

9  Chesapeake  &  0.  Ry.  Co.  v.  Carn-  ^  ^^^^  ^  ^eroy,  20  How.  34,  15 
ahan,  241  U.  S.  241,  60  L.  ed. 


10  Illinois  Cent.  R.  Co.  v.  Barron, 


L.  ed.  813. 


5  Wall.  90,  18  L.  ed.  591;  The  "City  12  Denver  &  R.  G.  R.  Co.  v.  Har- 

of  Panama,"   101  U.  S.  453,  25   L.       ris,  122  U.  S.  597,  30  L.  ed.  1140. 
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"dependent  upon  liim"  do  not  refer  to  the  next  of  kin  alone. ^^ 
In  other  words  this  provision  has  been  construed  as  though  it 
read :  The  railroad  company  shall  be  liable  to  his  personal  rep- 
resentative for  the  benefit  of  his  widow  and  children  dependent 
upon  him,  if  any,  if  none,  then  for  his  parents  dependent  upon 
him,  if  none,  then  for  his  next  of  kin  dependent  upon  him. 

The  statute  plainly  intends  that  the  beneficiaries  shall  take  in 
the  order  named,  and  each  class  takes  in  the  order  named  to  the 
exclusion  of  the  other ;  ^*  hence  parents  of  an  employee  are  not 
beneficiaries  where  there  is  a  sui-viving  widow.^^  To  be  de- 
pendents within  the  act  the  beneficiaries  mugt  at  the  time  of  the 
death  of  the  decedent,  have  been  dependent  upon  him  for  sub- 
stantial if  not  entire  support.^*  There  must  be  some  reasonable 
expectation  of  pecuniary  assistance  or  support,  of  which  the 
beneficiaries  were  deprived,"  hence  a  married  sister  provided 
for  by  her  husband  is  not  "dependent"  upon  her  brother  merely 
because  he  contributed  money  to  her  in  return  for  board  and 
lodging,  which  was  approximately  worth  the  amount  con- 
tributed ;  "  nor  can  an  adult  sister  claim  to  be  dependent  upon 
a  brother  whose  wages  were  barely  sufficient  for  his  own  main- 
tenance/^    Self-supporting  adult  children,  who  contributed  to 

« 

13  Gulf,  C.  &  S.  F.  R.  Co.  V.  Mc-  Northern  Pac.  R.  Co.,  85  Wash.  90. 
Ginnis,  228  U.  S.  173,  57  L.  ed.  785,  Evidence  that  decedent,  who  wa.-? 
3  X.  C.  C.  A.  806,  rev'g  —  Tex.  Civ.  unmarried,  and  whose  parents  were 
App.  — ,  147  S.  W.  1188.  Contra,  dead,  had  contributed  to  his  adult 
MolTett  V.  Baltimore  &  0.  R.  Co.,  sister  and  her  minor  child  held  sul- 
13.)  C.  C.  A.  607,  220  Fed.  39.                ficient  to  form  the  basis  of  a  recov- 

14  Leyhan  v.  Leyhan,  47  Ind.  App.  g^y  j^  their  behalf.  Bruckshaw  v. 
280,  an  action  which  did  not  arise       Chicago,  R.  I.  &  P.  Ry.  Co.,  —  Iowa 


— ,  155  N.  W.  273. 

18  Southern  Ry.  Co.  v.  Vessell, 
Ala.  — ,  68  So.  336. 


under  the  act. 

15  St.  Louis,  S.  F.  &  T.  R.  Co.  v. 
Seale,  229  U.  S.  156,  57  L.  ed.  1129, 

rev'g  —  Tex.  Civ.  App.  — ,   148   S.  ,„^  „.            ^           ,        .     ^    ^ 

W.  1099,  3  X.  C.  C.  A.  800;  Tavlor  ^«  Collins  v.  Pennsylvania  R.  Co., 

V.  Taylor,  232  U.  S.  363,  58  L."  ed.  ^^^  ^-  ^-  ^PP"  ^^^-  452-     In  this 

638,  6  N.   C.   C.  A.   436,  rev'g   144  ^^^«     *h«     decedent     was     eighteen 

jf   Y   Add    Div    634  years  of  age  and  earned  but  five  or 

16  Southern  Ry.  Co.  v.  Vessell,  —  six  dollars  per  week.  He  and  an 
\la.  68  So.  336.  adult   sister   earning  $15   per   week 

17  Michigan  Cent.  R.  Co.  v.  Vree-  pooled  their  wages  and  out  of  tho 
land,  227  U.  S.  59,  57  L.  ed.  417,  sum  total  supported  themselves  and 
rev'g    189     Fed.    495;     Fogarty    v.  an  invalid  sister. 
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the  family  expenses  cannot  be  considered  dependents.^"  The 
mere  physical  disability  of  a  brother  does  not  render  him  a  de- 
pendent in  the  absence  of  evidence  showing  reasonable  gTound 
for  belief  that  deceased  would  have  contributed  to  his  support.^^ 

It  has  been  held  that  pecuniary  loss  by  the  parents  from  the 
death  of  an  adult  son  was  sufficiently  shown  where  the  evidence 
disclosed  that  the  parents  were  in  need  of  financial  assistance; 
that  the  deceased  had  during  his  minority  and  for  two  years  in 
addition  given  such  aid  both  in  money  and  in  work,  and  that 
he  had  the  disposition  to  continue  the  same  as  evidenced  by  the 
contribution  of  a  portion  of  his  wages.^^  In  an  action  in  be- 
half of  the  surviving  mother  of  the  decedent,  proof  that  she  had 
a  reasonable  expectation  of  pecuniary  benefit  from  a  continu- 
ance of  the  decedent's  life  is  sufficient.^^ 

The  period  of  dependency  of  a  minor  child,  under  ordinary 
circumstances  ends  upon  the  attainment  of  his  majority,  hence 
mere  expectation  founded  upon  the  expressed  wishes  of  the 
father  to  give  him  an  education  which  would  necessarily  con- 
tinue for  a  considerable  period  after  he  became  of  age,  cannot 
form  the  basis  of  a  claim  of  pecuniary  loss  as  to  the  time  fol- 
lowing his  attainment  of  majority.^*  The  pecuniary  loss  of  a 
mentally  defective  child  growing  out  of  the  death  of  its  father 
is  necessarily  greater  than  the  loss  to  children  not  so  af- 
flicted.'' 

The  action  is  not  for  the  equal  benefit  of  each  of  the  surviving 
relatives  in  whose  behalf  the  suit  is  brought,  and  though  the 
judgment  may  be  for  a  gross  amount,  the  interest  of  each  bene- 
ficiary must  be  measured  by  his  or  her  individual  pecuniary 

20  Houston  &  T.  C.  R.  Co.  V.  Walk-  24  McGarvey's    Guardian    v.    Mc- 

er,  —  Tex.  — ,  173  S.  W.  208.  Garvey's  Adm'r,  163  Ky.  242. 


21  Jones  V.  Charleston  &  W.  C.  R. 
Co.,  98  S.  C.  197. 

22  Lundeen  v.  Great  Northern  R. 


25  Louisville  &  X.  R.  Co.  v.  Stew- 
art's Adm'x,  163  Ky.  823,  aflf'd  241 
U.    S.   261,   60   L.   ed.   — ,   where   a 
verdict    for    $4,469    in    favor    of    a 
Co.,  128  Minn.  332.  ^^j^-j^   g-^  ^^^^.g  ^j^^   suffering  from 

23Moffett   V.   Baltimore   &   0.   R.       ^  mental  affliction  was  held  not  to 
Co.,  135  C.  C.  A.  607,  220  Fed.  39.  be  excessive. 
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loss.^^  The  interest  of  a  beneficiary  who  dies  before  the  re- 
covery of  judgment  will  not  survive.^' 

The  recovery  by  the  personal  representatives  is  in  trust  for 
the  desigiiated  beneficiaries.^*  Where  the  injuries  to  an  em- 
ployee resulted  in  his  death  the  original  act  of  1908  created  a 
new  and  independent  cause  of  action  in  favor  of  his  personal 
representatives  for  the  pecuniary  loss  suffered  by  the  beneficia- 
ries on  account  of  such  death.^' 

Does  the  physical  existence  of  beneficiaries  of  the  preferred 
class  as  named  in  the  act,  who  are  incapable  of  taking  because 
not  dependent  upon  the  deceased,  prevent  compensation  to  bene- 
ficiaries of  subordinate  classes  who  were  in  fact  dependent  upon 
the  deceased?  Obviously  not,  unless  indeed  the  construction 
placed  upon  the  act  by  the  supreme  court  is  to  be  emasculated. 
Assume  that  a  deceased  employee  left  surviving  him,  as  sole 
representatives  of  the  first  class,  adult  sons  who  were  self-sup- 
porting and  in  no  way  dependent  upon  him,  and  as  beneficiaries 
of  the  second  class,  aged  and  indigent  parents,  who  were  wholly 
dependent  upon  him,  and  who,  from  his  contributions  in  the 
past,  might  justly  anticipate  the  continuance  of  his  bounty  had 
he  survived.  Are  the  parents  to  be  deprived  of  a  remedy  merely 
because  of  the  existence  of  beneficiaries  of  the  first  class,  who 
could  not  recover  because  of  lack  of  dependency  ? 

In  the  light  of  the  construction  placed  upon  the  act  by  the 
supreme  court  this  provision  can  only  be  construed  as  meaning 
that  beneficiaries  of  the  subsequent  classes  can  take  only  when 
there  is  no  beneficiary  of  thg  prior  classes  dependent  upon  the 
deceased. 

A  similar  question  was  presented  in  an  action  arising  under 
the  Indiana  Death  Act,  which  gives  a  right  of  action  to  the  per- 
sonal representative  for  death  caused  by  wrongful  act  or  omis- 

26  Gulf,  C.  &  S.  F.  R.  Co.  V.  Mc-       Liability    Act,    but    unquestionably 
Ginnis,  228  U.  S.  173,  57  L.  ed.  785,       the  rule  is  the  same. 

3   N.   0.    C.   A.   806,   rev'g  —   Tex.  28  Kansas  City  Soutliern  R.  Co.  v. 

Civ.  App.  — ,  147  S.  W.  1188.  Leslie,  238  U.  S.  590,  50  L.  ed.  1478, 

27  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hig-  rev'g  112   Ark.   305. 
ginbotham,   —   Tex.    Civ.    App.   — ,  29  Michigan  Cent.  R.  Co.  v.  Vree- 
173  S.  W.  482.     This  case  did  not  land,   227   U.   S.   59,  57  L.   ed.   417, 
arise  under  the  Federal  Employers'  rev'g  189  Fed.  495. 


5096  SUTHERLAND  ON  DAMAGES.  [§  1332 

sion,  provided  that  tlie  damages  "must  imire  to  the  exclusive 
benefit  of  the  widow  or  widower  as  the  case  may  be,  and  chil- 
dren, if  any,  or  next  of  kin,  to  be  distributed  in  the  same  man- 
ner as  personal  property  of  the  deceased."  ^"^  The  deceased 
left  surviving  him  adult  children  who  were  in  no  way  dependent 
upon  him,  and  minor  children  of  a  deceased  child  who  were 
dependents.  It  was  held  that  the  grandchildren  of  the  dece- 
dent "were  not  'children'  and  do  not  stand  for  or  represent 
'children'  in  the  sense  in  which  that  word  is  used  in  this  statute, 
but  they  may  be  beneficiaries  under  the  statute,  indicated  there- 
in by  the  words  'next  of  kin.'  " 

In  holding  that  recovery  might  be  had  for  the  benefit  of  the 
grandchildren,  notwithstanding  the  existence  of  children,  who 
could  not  recover  because  not  dependent,  the  court  said :  "The 
right  of  action  accrues  upon  the  death  of  the  intestate.  Unless 
at  that  time,  and  at  the  commencement  of  the  action,  and  also 
at  the  time  of  awarding  the  damages,  there  be  living  some  per- 
son, or  persons,  related  to  the  decedent  of  whom  it  can  be  said 
that  the  law  implies  damages  from  the  death  of  the  plaintiff's 
decedent,  or  who  may  be  said  to  have  suffered  pecuniary  loss 
through  his  death,  there  can  be  no  recovery  under  the  statute 
(Dillier  v.  Cleveland,  etc.,  34  Ind.  App.  52)  ;  but  if,  as  in  the 
case  at  bar,  the  decedent  left  no  widow,  but  left  surviving  him 
children  who  were  not  pecuniarily  injured  by  his  death,  and 
there  were  not  existing  at  his  death  any  beneficiary  of  the  first 
class,  but  there  were,  at  the  time  of  his  death,  and  at  the  time 
of  the  trial,  beneficiaries  of  the  second  class,  being  'next  of  kin,' 
who  were  in  fact  pecuniarily  injured  by  his  death,  such  next  of 
kin  come  within  the  intention  of  the  Legislature  in  designating 
the  beneficiaries  for  whom  the  action  may  be  maintained.  The 
three  minor  grandchildren  so  dependent  upon  their  grandfather 
should  stand  in  no  worse  condition  than  if  the  decedent  had 
left  surviving  him  neither  a  widow  or  children.  He  left  no 
widow,  and  the  children  who  survive  him  were  not  bene- 
ficiaries. In  the  absence  of  beneficiaries  of  the  first  class  who 
have  suffered  pecuniary  loss,  the  damage  should  go  to  the  'next 

80  Burns'  Ann.  St.  1908,  §  285. 
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of  kin'  sliowTQ  to  liave  suffered  loss  as  contemplated  by  the  stat- 
ute, and  the  decisions  of  the  court  construing  it."  ^^ 

The  fact  that  the  person  for  whose  benefit  the  action  is 
brought  is  a  nonresident  alien  does  not  preclude  recovery.'^ 

The  act  is  silent  as  to  who  are  to  be  considered  the  next  of 
kin  of  a  deceased  employee.  It  is  now  fettled  that  the  ques- 
tion must  be  determined  in  accordance  with  the  local  law,^^ 
hence  the  common  law  and  statutes  of  the  various  states  form  the 
sole  guide.  In  passing  upon  the  question,  the  Supreme  Court  of 
the  United  States  said : 

"Plainly  the  statute  contains  no  definition  of  who  are  to  con- 
stitute the  next  of  kin  to  whom  a  right  of  recovery  is  granted. 
But  as,  speaking  generally,  under  our  dual  system  of  govern- 
ment who  are  next  of  kin  is  determined  by  the  legislation  of 
the  various  states  to  whose  authority  that  subject  is  normally 
committed,  it  would  seem  to  be  clear  that  the  absence  of  a  defini- 
tion in  the  act  of  Congress  plainly  indicates  the  purpose  of 
Congress  to  leave  the  determination  of  that  question  to  the  state 
law.  But  it  is  urged  as  'next  of  kin'  was  a  term  well  known  at 
common  law,  it  is  to  be  presumed  that  the  words  were  used 
as  having  their  common  law  significance  and  therefore  as  ex- 
cluding all  persons  not  included  in  the  term  under  the  common 
law,  meaning,  of  course,  the  law  of  England  as  it  existed  at 
the  time  of  the  separation  from  the  mother  country.  Leaving 
aside  the  misapplication  of  the  rule  of  construction  relied  upon, 
it  is  obvious  that  the  contention  amounts  to  saying  that  Congress 
by  the  mere  statement  of  a  class,  that  is  next  of  kin,  with- 
out defining  whom  the  class  embraces,  must  be  assumed  to  have 
overthrown  the  local  law  of  the  states,  and  substituted  another 
law  for  it,  when  conceding  that  there  was  power  in  Congress  to 
do  so,  it  is  clear  that  no  such  extreme  result  could  possibly  be 
attributed  to  the  act  of  Congress  without  express  and  unam- 

81  Pittsburgh,   C,  C.  &   St.  L.   R.  Co.,  128  Minn.  112,  afT'd  241  U.  S. 

Oo.  V.  Reed,  44  Ind.  App.  635.  £11    GO  L    ed   

32McGovern  v.  Philadelphia  &  R.  "  ,'           "       '  ,' 

R.  Co.,  235  U.  S.  389,  59  L.  ed.  283,  ''  Seaboard  Air  Line  Ry.  v.  Ken- 

8  N.  C.  C.  A.  67,  rev'g  209  Fed.  975 ;  ^^Y'   240   U.   S.   489,   60   L.   ed.   — , 

Bombolis  v.  Minneapolis  &  St.  L.  R.  aff'g  167  K.  C.  14. 
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biguous  provisions  rendering  such  conclusion  necessary.  The 
truth  of  this  view  will  be  made  at  once  additionally  apparent 
by  considering  the  far-reaching  consequence  of  the  proposition 
since  if  it  be  well  founded,  it  would  apply  equally  to  the  other 
requirements  of  the  statute — to  the  provisions,  as  to  the  surviv- 
ing widow,  the  husband  and  children,  and  to  parents,  thus  for 
the  purposes  of  the  enforcement  of  the  act  overthrowing  the 
legislation  of  the  states  on  subjects  of  the  most  intimate  domes- 
tic character  and  substituting  for  it  the  common  law  as  stereo- 
typed at  the  time  of  the  separation.  The  argument  that  such 
result  must  have  been  intended  since  it  is  to  be  assumed  that 
Congress  contemplated  uniformity,  that  is,  that  the  next  of  kin 
entitled  to  take  under  the  statute  should  be  uniformly  applied 
in  all  States  after  all  comes  to  saying  that  it  must  be  assumed 
that  Congress  intended  to  create  a  uniformity  on  one  subject 
by  producing  discord  and  want  of  uniformity  as  to  many 
others."  3* 

The  term  "next  of  kin"  as  used  in  statutes  ordinarily  refers 
to  those  who  take  the  personal  estate  of  the  decedent  under  the 
statutes  of  distribution.^^  The  Illinois  Death  Act  providing 
for  a  recovery  for  the  widow  and  next  of  kin  has  been  construed 
as  referring  to  next  of  kin  in  a  technical  sense,  and  cannot  be 
limited  to  certain  degrees  of  consanguinity.^®  "If,"  said  the 
court,  "the  next  of  kin  have  been  dependent  on  the  deceased  for 
support,  in  whole  or  in  part,  it  is  immaterial  how  remote  the 
relationship  may  be,  there  has  been  pecuniary  loss  for  which 
under  the  statute  compensation  must  be  given."  ^"^  The  words 
'''next  of  kin"  in  the  Kansas  Death  Act  have  been  construed  to 
mean  those  who  inherit  from  the  deceased  under  the  statute  of 
descent  and  distribution.^* 

34  Seaboard  Air  Lino  Ry.  v.  Ken-  v.  Cleveland,  C,  C.  &  St.  L.  E.  Co., 

uey,   240   U.   S.   489,   60   L.   ed.  — ,  237  111.  104,  aff'g  142  111.  App.  622. 

affg  167  N.  C.  14.  37  Chicago  &  A.  R.   Co.  v.   Shan- 

85  In     re     Weaver's     Estate,     140  non,  43  111.  338. 

Iowa  615.  ^^  Bolinger  v.   Beacliam,   81   Kan. 

36  Chicago   &   A.   R.   Co.   v.   Shan-  746;    Atchison,   T.   &   S.   F.  Ry.   Co. 

non,  43  111.  338;   Chicago,  P.  &  St.  v.  Ryan,  62  Kan.   682.     It  is  note- 

L.  R.  Co.  v.  Woolridge,  174  111.  330,  worthy,   however,   that   the   Kansas 

rev'g   72    111.    App.    551;    Dukeman  Act    provides    for    distribution    "in 
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In  an  action  under  the  act  it  was  held  by  a  state  court  that 
where  under  the  state  law  illegitimate  children  by  the  same 
mother  are  legitimate  as  between  themselves,  an  action  for  the 
death  of  an  illegitimate  child  may  be  maintained  in  behalf  of 
his  brothers  and  sisters  by  that  same  mother,  she  being  dead.^' 
This  decision  was  subsequently  affirmed  by  the  Supreme  Court 
of  the  United  States  *"  where  it  was  further  urged  that  under 
such  a-  construction  of  the  act  the  right  should  have  been  recog- 
nized to  seek  to  trace  the  paternity  of  the  illegitimate  child  so 
as  to  make  the  asserted  father  the  "parent"  under  the  statute. 
This  contention  was  disposed  of  on  two  grounds:  (1)  "Because 
it  was  necessarily  foreclosed  by  the  ruling  of  the  court  below  as 
to  the  state  law  concerning  the  next  of  kin  and  the  right  of  the 
brothers  and  sister  of  the  illegitimate  child  to  inherit  from  him, 
solely  because  of  a  common  motherhood,  a  ruling  which  exclud- 
ed by  necessary  implication  the  right  now  contended  for;"  and, 
(2)  "because,  as  no  provision,  either  of  the  state  law  or  of  the- 
common  law,  supporting  the  asserted  right  is  referred  to, 
the  suggestion  may  be  taken  as  simply  a  typical  illustration  of 
the  confusion  of  thought  involved  in  the  main  proposition  relied 
upon  which  we  have  previously  adversely  disposed  of." 

Although  the  act  specifically  mentions  "children"  and  "par- 
ents" as  beneficiaries,  the  question  as  to  the  status  of  adopted 
children  or  foster  parents  must  unquestionably  be  determined  in 
accordance  with  the  state  law.  As  previously  pointed  out  the 
United  States  Supreme  Court  has  declared  that  the  question  as 
to  who  are  next  of  kin  must  be  decided  in  the  light  of  the  local 
law.  The  words  "parents"  and  "children"  unquestionably  have 
a  well  defined  meaning  at  common  law,  but  so  also  has  the  term 
"next  of  kin."  The  legislature  has  the  undoubted  power  to 
declare  that  under  certain  circumstances  persons  other  than  the 

the  same  manner  as  personal  prop-       majority    was    vigorously    dissented 
erty  of  the  deceased."  from  by  two  of  the  five  justices  con- 

39  Kennev   v.    Seaboard   Air    Line  ,.,    ,.        ,,              , 

^  stitutin^  the  court. 

Ey.,   167   N.  C.  14,  afT'd  240   U.   S.  ,„  ^    t        .    .-     t- 

.„„    „^  T       J             Ti   •            i-i        f  ^o  boa  hoard  Air  Line  Rv.  v.  Ken- 
489,  60  L.  ed.  — .     It  is  worthy  of 

note,    however,    in    connection    witli       "t-y,   240   U.   S.   489,   60   L.   ed.   — , 
this   case   that   the   decision   of   tlie       afl'g  167  N.  C.  14. 


5100  SUTllEELAND    ON    DAMAGES,  [§    1332 

natural  progenitors  or  offspring  shall  be  regarded  as  "parents" 
or  "children"  as  the  case  may  be.  Having  done  so,  such  a  dec- 
laration should  be  regarded  as  a  definition  of  the  terms  "par- 
ents" or  "children,"  as  used  in  the  Federal  Employers'  Liability 
Act  to  the  same  extent  that  a  legislative  declaration  that  illegi- 
timates shall  be  regarded  as  next  of  kin  under  certain  circum- 
stances is  upheld. 

Under  such  a  construction  the  question  as  to  "svhether  a 
recovery  may  be  had  under  the  act  by  either  the  natural  or 
foster  parent  of  an  adopted  child  for  its  death,  or  by  an  adopted 
child  for  the  death  of  the  natural  or  foster  parent  would  de- 
pend solely  upon  the  status  and  rights  of  the  respective  persons 
under  the  state  law,  and  the  same  is  true  as  to  the  collateral 
kindred  by  the  blood  or  by  adoption. 

Probably  in  most  states  a  recovery  is  permitted  in  behalf  of 
adopted  children  for  the  death  of  the  foster  parent ;  but  the 
converse  is  not  true.  The  right  of  the  adopting  parent  to  re- 
cover for  the  death  of  the  foster  child  depends  upon  whether 
such  right  is  conferred  by  statute,  as  it  does  not  exist  at  common 
law.  As  such  statutes  are  strictly  construed,  the  right  must 
be  clearly  granted,  and  the  fact  that  a  right  of  action  for  the 
death  of  the  foster  parent  is  conferred  upon  the  child  does  not 
per  se  extend  a  similar  right  to  the  parent  to  recover  for  the 
death  of  the  child.*^  An  adopting  parent  cannot  recover  for 
the  death  of  his  foster  child  under  the  New  Jersey  Act.*^ 

Apparently  the  provisions  of  the  Adoption  Act  must  be  strict- 
ly complied  with,  it  being  held  in  one  case  that  where  a  foster 
father  brought  suit  for  the  death  of  his  adopted  child  and  upon 
his  death  the  action  was  continued  by  the  foster  mother,  there 
could  be  no  recovery  by  the  latter  where  it  was  shown  that  she 
had  not  acknowledged  the  deed  of  adoption  as  her  free  act  and 
deed,  although  her  husband  had  properly  executed  the  deed  and 

4lBoswell    V.    Lake    Shore    Elec.  199,  126  Am.  St.  Rep.  312,  15  Ann. 

Ry.,  35  Ohio  Cir.  Ct.  522,  10  N.  C.  Oas.  148. 

C.  A.  743;  Mount  v.  Tremont  Lum-  42  Heidecamp  v.  Jersey  City,  H.  & 

bar  Co.,  121  La.  64,  16  L.R.A.(N.S.)  P    St.  R.  Co.,  69  N.  J.  L.  284. 
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she  had  sigTied  it.'*^  Such  a  ruling  would  seem  to  carry  the  doc- 
trine of  strict  compliance  to  the  border  at  least,  if  not  beyond 
the  limits  of  common  sense. 

Even  though  an  adoption  act  confers  upon  both  the  foster 
parents  and  an  adopted  child  the  same  rights  as  if  the  child  had 
been  born  in  wedlock,  such  rights  do  not  extend  to  other  kin- 
dred not  covered  by  the  statute,  hence  an  adopted  child  cannot 
inherit  from  kindred  of  the  adopting  parents  by  right  of  repre- 
sentation." This  being  true,  unquestionably  an  adopted  child 
is  not  "next  of  kin"  to  relatives  of  its  parents  either  direct  or 
collateral,  irrespective  of  the  question  of  dependency,  nor  are 
such  relatives  "next  of  kin"  to  the  child.  But  the  Xew  York 
courts  have  held,  in  construing  the  Adoption  Act  of  that  state 
which  provides  that  the  heirs  and  next  of  kin  of  the  adopted 
child  shall  be  the  same  as  if  he  were  the  "legitimate  child"  of 
the  person  adopting,  that  the  legislature  "clearly  used  the  words 
^gitimate  child'  in  the  well-established  meaning  of  the  term  as 
a  child  born  in  lawful  wedlock,  and  effectively  embodied  in  the 
law  of  descent  a  provision  that  the  adopted  child  was  the 
heir  at  law  and  next  of  kin  of  the  adoptive  parent  to  the  same 
extent  as  though  the  adoptive  parent  in  this  case  had 
borne  the  adopted  child."  A  recovery  was  therefore  per- 
mitted in  behalf  of  the  brothers  and  sisters  of  the  intestate's 
foster  mother.'*^ 

§  1333.  Same  subject;  measure  and  elements  of  damages. 
The  right  of  action  for  death  is  dependent  upon  the  existence 
of  such  a  right  in  the  decedent  if  he  had  survived  his  injuries,*® 
and  the  question  of  survival  can  only  be  determined  in  the  light 
of  the  federal  act.  Recourse  cannot  be  had  to  a  state  statute.*' 
The  right  of  action  provided  for  in  the  original  act  is  grounded 

*3Sarazin  v.  Union  R.  Co.,  153  Elec.  Co.,  213  N.  Y.  101,  aflf'g  155 
Mo.  479.  APP-   Div.   655. 

44  Van  Derlyn  v.  Mack,  137  Mich.  *6  Michigan  Cent.  R.  Co.  v.  Vree- 

lAa      TVf                 Tv/r        '     V  4.  t.      n^  land,  227   U.  S.   59,  57   L.   ed.   417, 

146 :    Moore   v.   Moore  s   Estate,   3o  '                            '                             ' 

■rrx  ^^o      o         ,       T.  ,               T>  Tcv'g  189  Fed.  495. 

Vt.  98.     See  also  Delano  v.  Bruer-  ^^  ^^,^j^,^   ^    ^^^^  ^ork,   X.   H.   & 

ton,  148  Mass.  619,  2  L.R.A.  698;  jj  ^  ^^^  ^-g  ^^^  ^g^^  ^^,^  223 
Keegan  v.  Geraghty,  101  III.  26.  ^j,  g,  j^  gg  l   ed.  327,  1  N.  C.  C.  A. 

45  Carpenter    v.    Buffalo    General       875. 

Stuh.  Dam.  Vol.  V.— 17. 
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upon  an  original  wrongful  injury  to  the  person  for  the  exclu- 
sive benefit  of  the  beneficiaries  named  in  the  act,  and  permits 
the  recovery  of  such  damages  as  flow  from  the  pecuniary  bene- 
fits which  the  beneficiaries  might  reasonably  have  received  if 
the  decedent  had  survived.**  And  so  far  as  it  relates  to  the  in- 
dependent right  of  action  growing  out  of  the  wrongful  death, 
as  distinguished  from  the  survival  of  the  decedent's  right  of 
action  for  personal  injury  where  death  was  not  instantaneous, 
this  is  also  true  under  the  amendment  of  1910. 

"While  the  word  "pecuniary"  does  not  appear  in  the  act,  the 
supreme  court,  in  conformity  with  the  uniform  construction 
given  the  Lord  Campbell  Act,  and  similar  statutes,  has  inter- 
preted it  as  providing  compensation  for  pecuniary  loss  or  dam- 
age only.*^  "A  pecuniary  loss  or  damage,"  says  the  supreme 
court,  "must  be  one  which  can  be  measured  by  some  standard. 
It  is  a  term  employed  judicially  not  only  to  express  the  char- 
acter of  the  loss  of  the  beneficial  plaintiff  which  is  the  founda- 
tion of  the  recovery,  but  also  to  discriminate  between  a  material 
loss  which  is  susceptible  of  pecuniary  valuation,  and  that  in- 
estimable loss  of  the  society  and  companionship  of  the  deceased 
relative  upon  which,  in  the  nature  of  things,  it  is  not  possible 
to  set  a  pecuniary  valuation."  ^°  The  loss  of  the  society  and 
companionship  of  the  decedent  not  being  capable  of  pecuniary 
admeasurement  cannot,  therefore,  form  an  element  of  damages. ^^ 

ISTo  hard  and  fast  rule  by  which  pecuniary  damages  may  in 
all  cases  be  measured  is  possible,^^  and  the  rule  for  the  measure- 
ment of  damages  must  differ  according  to  the  relation  between 

48  Michigan  Cent.  R.  Co.  v.  Vree-  R.  Co.  v.  Leslie,  238  U.  S.  599,  59 
land,  227   U.  S.  59,  57   L.   ed.  417,  L.  ed.  1478,  rev'g  112  Ark.  305. 
rev'g  189  Fed.  495.  50  Michigan  Cent.  R.  Co.  v.  Vree- 

49  Michigan  Cent.  R.  Co.  v.  Vree-  land,  227  U.  S.  59,  57  L.  ed.  417, 
land,  227  U.  S.  59,  57  L.  ed.  417,  rev'g  189  Fed.  495,  quoting  from 
rev'g  189  Fed.  495;  American  R.  Co.  Patterson  Railway  Law,  §  401. 

of  Porto  Rico  v.  Didricksen,  227  U.  51  Michigan  Cent.  R.  Co.  v.  Vree- 

S.  145,  57  L.  ed.  456,  rev'g  5  Porto  land,  227   U.  S.   59,  57  L.  ed.  417, 

Rico  Fed.   Rep.   401,   427;    Gulf,   C.  rev'g    189    Fed.    495;    American    R. 

&  S.  F.  R.  Co.  V.  McGinnis,  228  U.  Co.  of  Porto  Rico  v.  Didricksen,  227 

S.  173,  57  L.  ed.  785,  3  N.  C.  C.  A.  U.    S.    145,   57   L.   ed.   456,   rev'g   5 

806,  rev'g  —  Tex.  Civ.  App.  — ,  147  Porto  Rico  Fed.  Rep.  401,  427. 

S.  W.  1188;   Kansas  City  Southern  52  Michigan  Cent.  E,  Co.  v.  Vree- 
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the  parties  beneficially  interested  and  the  decedent,  the  pecuni- 
ary damages  suffered  being  proportionate  to  the  degree  of  de- 
pendency npon  the  deceased.^^  Thus  the  word  "pecuniary"  as 
judicially  interpreted  is  not  so  narrow  as  to  exclude  damages 
for  the  loss  of  services  of  the  husband,  wife  or  child,^*  and 
where  the  beneficiary  is  a  child,  recovery  may  be  had  for  the 
care,  counsel,  training  and  education  which  it  might,  under  the 
evidence,  have  reasonably  received  from  the  parent,  and  which 
can  only  be  supplied  by  the  service  of  another  for  compensa- 
tion." 

The  measure  of  recovery  is  not  the  amount  necessary  to 
provide  means  of  caring  for,  educating  and  properly  training 
the  dependent  children,  but  the  amount  which  deceased  in  view 
of  the  evidence  might  reasonably  be  expected  to  have  contribu- 
ted toward  that  end.^^  Bearing  in  mind  that  only  the  pecuniary 
loss  suffered  by  the  surviving  dependents  is  recoverable,  the  im- 
portance of  the  distinction  becomes  apparent. 

In  an  action  in  behalf  of  minor  children  of  a  deceased  em- 
ployee the  measure  of  damages  is  the  pecuniary  loss  to  the  de- 
pendent children;  that  is,  such  an  amount  as  the  deceased  would 
reasonably  be  expected  under  all  the  facts  and  circumstances 
in  the  case  to  have  contributed  towards  the  maintenance  and 
education  of  such  children."  Compensation  does  not  include 
damages  by  way  of  recompense  for  grief  or  wounded  failings.^* 

The  pecuniary  loss  is  not  dependent  upon  any  legal  liabilitv 
of  the  injured  person  to  the  beneficiary.^^  Funeral  expenses 
are  not  recoverable.^" 

The  fact  that  decedent  survived  his  injuries  for  an  appreci- 

land,  227   U.   S.   59,  57  L.  ed.   417,  v.  Roe,  —  Okla.  — ,  ]50  Pac.  1035. 
revV  189  Fed.  495.  57  Kansas  City,  M.  &  O.  Ry.  Co.  v. 

53  Michigan  Cent.  R.  Co.  v.  Vree-  Roe,  —  Okla.  — ,  150  Pac.  1035. 
land,  227   U.   S.  59,   57   L.  ed.   417,  58  Michigan  Cent.  R.  Co.  v.  Vree- 


land,   227   U.  S.   59,  57   L.   ed.   417, 
rev'g  189  Fed.  495. 

59  Michigan  Cent.  R.  Co.  v.  Vree- 


rev'g  189  Fed.  495. 

54  Michigan  Cent.  R.  Co.  v.  Vree 
land,  227  U.  S.  59,  57  L.  ed.  417 
rev'g  189  Fed.  495. 

55  Michigan  Cent.  R.  Co.  v.  Vree-       ^^"^'  ^27   U.   S.   59,   57   L.   ed.   417, 
land,  227   U.  S.   59,   57  L.   ed.  417,       ^"^Vg  189  Fed.  495. 

revV  189  Fed.  495.  60  Collins  v.  Pennsylvania  R.  Co., 


56 


Kansas  City,  M.  &  0.  Ry.  Co.       163  N.  Y.  A  pp.  Div.  452. 
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able  period  does  not  render  the  loss  of  future  earnings  a  proper 
element  of  damages.^^ 

State  limitations  upon  the  amount  of  recovery  in  action  for 
wrongful  death  do  not  control,^^  since  the  act  supersedes  all 
state  regulations  within  its  sphere. 

Since  the  damages  should  be  equivalent  to  compensation  for 
the  deprivation  of  the  reasonable  expectation  of  pecuniary  bene- 
fits which  would  have  resulted  from  the  continued  life  of  the 
deceased,  the  earning  power  of  a  lump  sum  awarded  by  the  jury- 
must  be  considered.  It  is  obvious  that  a  sum  of  money  pres- 
ently paid  in  cash  is  of  much  greater  value  than  the  payment 
of  the  same  aggregate  in  instalments  through  a  period  of  years. 
The  present  value,  therefore,  of  the  expected  future  contribu- 
tions of  the  decedent  is  the  measure  of  recovery.  In  arriving 
at  this  conclusion,  the  Supreme  Court  of  the  United  States  said : 

"The  putting  out  of  money  at  interest  is  at  this  day  so  com- 
mon a  matter  that  ordinarily  it  cannot  be  excluded  from  con- 
sideration in  determining  the  present  equivalent  of  future  pay- 
ments, since  a  reasonable  man,  even  from  selfish  motives,  would 
probably  gain  some  money  by  way  of  interest  upon  the  money 
recovered.  Savings  banks  and  other  established  financial  in- 
stitutions are  in  many  cases  accessible  for  the  deposit  of  mod- 
erate sums  at  interest,  without  substantial  danger  of  loss;  the 
sale  of  annuities  is  not  unknown;  and,  for  larger  sums,  state 
and  municipal  bonds  and  other  securities  of  almost  equal  stand- 
ing are  commonly  available. 

"Local  conditions  are  not  to  be  disregarded,  and  besides,  there 
may  be  cases  where  the  anticipated  pecuniary  advantage  of 
which  the  beneficiary  has  been  deprived  covers  an  expectancy 
so  short  and  is  in  the  aggregate  so  small  that  a  reasonable  man 
could  not  be  expected  to  make  an  investment  or  purchase  an 
annuity  with  the  proceeds  of  the  judgment.  But,  as  a  rule,  and 
in  all  cases  where  it  is  reasonable  to  suppose  that  interest  may 

61  Jorgenson  v.  Grand  Rapids  &  I.  111.  App.  488;  Devine  v.  Chicago,  R. 
Ey.  Co.,  —  Mich.  — ,  155  N.  W.  535.       j    ^  p    j^      Co.,  185  111.  App.  488, 

62  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

•i-v     •        oort  TT    o    -o    cA  T      J  an  d  266  111.  248,  which  is  affirmed 

Devme,  239  U.  S.  o2,  60  L.  ed.  — ,  ' 

oaff'g  266  111.  248,  which  affirms  185       by  239  U.  S.  52,  60  L.  ed.  — . 
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safely  be  earned  upon  the  amount  that  is  awarded,  the  ascer- 
tained future  benefits  ought  to  be  discounted  in  the  making 
up  of  the  award. 

"We  do  not  mean  to  say  that  the  discount  should  be  at  what 
is  commonly  called  the  'legal  rate'  of  interest;  that  is,  the  rate 
limited  by  law,  beyond  which  interest  is  prohibited.  It  may  be 
that  such  rates  are  not  obtainable  upon  investments  on  safe 
securities,  at  least  without  the  exercise  of  financial  experience 
and  skill  in  the  administration  of  the  fund;  and  it  is  evident 
that  the  compensation  should  be  aw^arded  upou  a  basis  that  does 
not  call  upon  the  beneficiaries  to  exercise  such  skill,  for  where 
this  is  necessarily  employed  the  interest  return  is  in  part  earned 
by  the  investor  rather  than  by  the  investment.  This,  however, 
is  a  matter  that  ordinarily  may  be  adjusted  by  scaling  the  rate 
of  interest  to  be  adopted  in  computing  the  present  value  of  the 
future  benefits;  it  being  a  matter  of  common  knowledge  that, 
as  a  rule,  the  best  and  safest  investments,  and  those  which  re- 
quire the  least  care,  yield  only  a  moderate  return."  ^ 

The  difficulty  on  the  part  of  the  average  juryman  in  calcu- 
lating the  present  cash  value  of  future  payments  involving  the 
computation  of  interest  on  deferred  payments  with  annual  rests 
was  recognized  by  the  court  which  refused  to  approve  of  any 
particular  formulae  for  the  determination  of  the  question,  hold- 
ing that,  like  other  questions  of  procedure  and  evidence,  it  was 
to  be  determined  in  accordance  with  the  law  of  the  forum. 

As  in  other  actions  the  amount  to  be  awarded  is  a  question 
for  the  jury  under  proper  instructions  from  the  court,  and  un- 
less prejudice  and  passion  are  clear,  their  discretion  will  not 
be  interfered  with.  On  the  whole,  the  amounts  awarded  are 
probably  considerably  in  excess  of  the  average  verdicts  in  ac- 
tions under  state  death  acts,  which  of  course  in  many  states 
are  limited.  Verdicts  for  very  large  amounts  have  been  sus- 
tained.^^   As  will  be  shown  elsewhere,  the  excessiveness  of  the 

63  Chesapeake    &    O.     R.     Co.    v.  seven  years  of  age.     Devine  v.  Chi- 

Kelly's  Adm'x,  241  U.  S.  485,  rev'g  cago,   R.   I.   &   P.   Ry.   Co.,   185   111. 

160  Ky.  296,  161  Ky.  655.  App.  488,  aff'd  266  111.  248,  wliicli  is 

65  Verdict  for   $15,000   not  exces-  affirmed  by  239  U.  S.  52,  60  L.  ed. 

sive  for  death  of  switchman  thirty-  — . 
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verdict  does  not  present  a  federal  question,  and  hence  is  not 
reviewable  bj  the  Supreme  Court  of  the  United  States  on  error 
to  a  state  court.^^ 

Where  the  evidence  shows  that  the  relations  between  the  de- 
ceased and  his  father  were  affectionate  and  that  he  had  contrib- 
uted toward  the  latter's  support,  the  jury  may  infer  that  he 
would  continue  to  do  so.^'' 

§  1334.  Same  subject;  recovery  for  pain  and  suffering  of 
decedent.  The  original  act  of  1908  was  analogous  to  the  Eng- 
lish Death  Act,  usually  known  as  Lord  Campbell's  Act,  and, 
hence,  jDrior  to  the  amendment  of  1910  the  right  of  action 
created  in  favor  of  an  injured  employee  did  not  survive  his 
death.®®    ITo  recovery  could  be  had,  therefore,  for  the  pain  and 


Verdict  for  $19,011  for  the  death 
of  an  engineer  who  had  earned  $192 
per  month,  and  whose  life  expect- 
ancy was  22  years,  apportioned 
among  the  widow  and  five  cliildren 
whose  ages  varied  from  3  to  16 
years  held  not  excessive.  Chesa- 
peake &  0.  R.  Co.  V.  Kelly's  Adm'x, 
160  Ky.  296. 

A  verdict  for  $22,750  for  the 
death  of  a  foreman  earning  $105 
who  contributed  to  his  wife  from 
$90  to  $95  monthly  is  excessive  and 
a  reduction  to  $15,000  was  within 
the  discretion  of  the  court.  Mil- 
lette  V.  New  York,  VV.  &  B.  R.  Co., 
169  N,  Y.  App.  Div.  126. 

Verdict  for  $6,000  for  death  of 
adult  son,  leaving  surviving  him  a 
father,  whose  age  was  51  years  and 
whose  expectancy  was  20.20  years, 
and  a  mother  48  years  of  age  with 
an  expectancy  of  22.36  years,  held 
excessive  to  the  extent  of  $2,000  de- 
cedent having  contributed  but  $400 
to  his  parents  during  the  five  years 
preceding  his  death.  Denver  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  96 
Kan.  154. 

Award  of  $7,000  not  excessive  for 
death   of  employee  in  good  health. 


47  years  of  age,  frugal  and  indus- 
trious in  habits,  and  who  although 
incapacitated  from  pursuing  his 
former  occupation  as  locomotive  en- 
gineer, on  account  of  deafness,  could 
have  secured  employment  in  other 
work  earning  as  high  as  $125  per 
month.  St.  Louis  Southwestern  Ry. 
Co.  v.  Wilson,  —  Ark.  — ,  177  S.  W. 
415. 

A  verdict  for  $8,000  in  favor  of 
the  widow  and  $4,000  each  in  favor 
of  three  minor  children  for  the 
death  of  the  husband  and  father 
who  at  the  time  of  his  death  was 
37  years  of  age  and  earned  a  little 
more  than  $54  per  month  ia  not 
excessive.  San  Antonio  &  A.  P.  Ry. 
Co.  v.  Littleton,  —  Tex.  Civ.  App. 
— ,  180  S.  W.  1194. 

66  See  infra,  §  1358. 

67  Saunders  v.  Southern  R.  Co., 
167  N.  C.  375. 

68  Michigan  Cent.  R.  Co.  v.  Vree- 
land,  227  U.  S.  59,  57  L.  ed.  417, 
rev'g  189  Fed.  495 :  American  R.  Co. 
of  Porto  Rico  v.  Didricksen,  227  U. 
S.  145,  57  L.  ed.  456;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  McGinnis,  228  U.  S. 
173,  57  L.  ed.  785,  3  N.  C.  C.  A. 
806,  rev'g  —  Tex.  Civ.  App.  — ,  147 
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suffering  of  the  deceased,®^  This  defect,  however,  was  reme- 
died bv  the  amendment  of  1910,  which  provides  that:  "Any 
right  of  action  given  by  this  act  to  a  person  suffering  injury 
shall  survive  to  his  or  her  personal  representatives,  for  the 
benefit  of  the  surviving  widow  or  husband  and  children  of  such 
employee,  and,  if  none,  then  of  such  employee's  parents;  and, 
if  none,  then  of  the  next  of  kin  dependent  upon  such  employee, 
but  in  such  cases  there  shall  be  only  one  recovery  for  the  same 
injury."  "^^ 

Recovery  may  now  be  had  for  the  conscious  pain  and  suffer- 
ing of  the  decedent  following  the  infliction  of  the  injury  which 
subsequently  resulted  in  his  death. 

Obviously  there  can  be  no  recovery  for  pain  and  suffer- 
ing where  death  was  instantaneous/^  nor  for  pain  and  suffering 
which  are  substantially  contemporaneous  with  death  or  merely 
an  incident  thereto,"'  and  short  periods  of  insensibility  inter- 
vening between  a  fatal  injury  and  death  do  not  afford  a  basis  for 
a  separate  estimate  or  award  of  damages  for  pain  and  suffer- 
ing; "^  but  where  there  was  evidence  from  which  the  jury  could 
reasonably  find  that  after  the  injury  the  decedent  endured  con- 
scious pain  and  suffering  as  a  result  of  his  injury,  although  the 
time  elapsing  between  the  injury  and  death  may  have  been  very 
brief,  their  finding  will  not  be  disturbed.^*  Accordingly  where 
it  was  shown  that  decedent's  injury  was  one  calculated  to  cause 
extreme  pain  and  suffering,  if  he  remained  conscious,  and  there 
was  evidence  that  he  groaned  and  endeavored  to  free  himself 
while  a  car  was  being  lifted-  from  his  body,  a  recovery  for  con- 
scious pain  and  suffering  was  sustained  by  the  United  States 

S.  W.  1188;   St.  Louis,  I.  M.  &  S.  72  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

R.  Co.  V.  Hesterly,  228  U.  S.  702,  57  Craft,  237  U.  S.  648,  59  L.  ed.  1160, 

L.  ed.  1031,  rev'g  98  Ark.  240.  9   N.   C.   C.   A.   754,   aff'g   115   Ark. 

69  Michigan  Cent.  R.  Co.  v.  Vree-  483. 

land,  227  U.  S.  59,  57  L.  ed.  417,  73  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

reT'g  189  Fed.  495;   Walsh  v.  New  Craft,  237  U.  S.  648,  59  L.  ed.  1160, 

York,  N.  H.  &  H.  R.  Co.,  173  Fed.  9   N.  C.  C.  A.   754,  aff'g  115  Ark. 

494,  aff'd  223  U.  S.  1,  56  L.  ed.  327,  483. 

1  N.  C.  C.  A.  875.  74  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

70  Section  9,  Act  of  Apr.  5,  1910.  Craft,  237  U.  S.  648,  59  L.  ed.  1160, 
7iMoffett  V.   Baltimore   &   0.   R.  9  N.  C.  0.  A.  754,  aff'g   115   Ark. 

Co.,  135  C.  C.  A.  607,  220  Fed.  39.       483. 
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Supreme  Court  although  death  intervened  but  little  more  than 
a  half  hour  after  the  injury.'^  The  court,  however,  character- 
ized it  as  a  case  close  to  the  border  line. 

Under  the  doctrine  of  the  supreme  court  the  decision  of  the 
Minnesota  court  that  recovery  may  be  had  for  pain  and  suffer- 
ing if  the  decedent  lived  an  "'appreciable"  length  of  time  after 
the  injury,  is  erroneous.'^  It  seems  to  have  been  predicated 
upon  the  rule  prevailing  in  some  states  that  survival  for  but  a 
single  moment  preserves  the  decedent's  cause  of  action,"  and 
that  the  survival  of  the  action  depends  not  upon  the  conscious- 
ness or  sensibility  of  the  injured  person,  but  upon  the  continu- 
ance of  life  after  the  infliction  of  the  injury,  however  brief  the 
period.'^  That  this  is  not  the  rule  under  the  federal  act  is 
definitely  settled  by  the  Supreme  Court  of  the  United  States. 

As  in  other  cases  the  determination  of  the  amount  to  be 
awarded  rests  with  the  jury,  but  while  no  standard  of  admeas- 
urement is  possible  their  finding  must  not  be  arbitrary."^^ 

In  an  action  to  recover  for  the  conscious  pain  and  suffering 
of  the  deceased  and  the  pecuniary  loss  suffered  by  the  benefici- 
aries on  account  of  his  death,  the  jury  cannot  be  required  to 
assess  separately  the  amount  awarded  on  each  cause  of  action, 
especially  is  this  true  where  in  harmony  with  local  practice.®" 

75  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Tully  v.  Fitchburg  R.  Co.,  134  Mass. 
Craft,  237  U.  S.  648,  59  L.  ed.  1160,  499;  Oliver  v.  Houghton  Co.  St.  R. 
9  N.  C.  C.  A.  754,  aff'g  115  Ark.  Co.,  134  Mich.  367;  Ely  v.  Detroit 
483.  United  Ry.,   162  Mich.  287;    Beeler 

76  Capital  Trust  Co.  v.  Great  ^  gu^te  &  l  Copper  Development 
Northern  R.  Co!,  127  Minn.  144,   7  q^    ^^  Mont.  465. 

N    C.   C.  A.   154.     This   decision  is  -j;  ^  ^^^^j^^  ^^^  ^^^^^^  ^^^  ^^^. 

particularly  obnoxious  as  the  dece-       ^^.^^^  ^^.^  ^^^  suffering  where  de- 


cedent  survived  his  injury  for  about 
half  an  hour  held  excessive  and  re- 


dent  lived  but  ten  minutes  after  the 
injury   was    inflicted    and   was   un- 
conscious during  the  entire  period.  ^      ^      .      ^    -.^ 
I',  -,'  ^1           n     A     1  T         r>      rv„  duced  to  $5,000.     St.   Louis,  L  M. 

77  Kellow  v.  Central  Iowa  Rv.  Co.,  ^  '                              ' 

„„  T          ^-r.                                 '  &  S.  R.  Co.  V.  Graft,  115  Ark.  483, 

08  Iowa  4(0.  ' 

78  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  ^^'^  237  U.  S.  648,  59  L.  ed.  1160, 
Dawson,   68   Ark.   1;   Hollenbeck   v.  9  ^'^  C.  C.  A.  754. 

Berkshire  R.  Co.,   9   Cush.    (Mass.)  80  Kansas  City  Southern  R.  Co.  v. 

478 :    Bancroft  v.   Boston   &   W.   R.  Leslie,  238  U.  S.  599,  59  L.  ed.  1478, 

Corporatioil,  11  Allen    (Mass.)    34;  rev'g  112  Ark.  305. 
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§  1335.  Same  subject;  extraneous  circumstances  as  affecting 
recovery.  The  possession  of  property  or  independent  means 
contributing  to  support  does  not  necessarily  deprive  one  of  the 
status  of  a  beneficiary  ;^^  so,  too,  the  fact  that  the  beneficiary  col- 
lected insurance  upon  decedent's  life  cannot  be  considered  in 
mitigation  of  damages,  and  evidence  thereof  is  incompetent.^^ 

Although  no  contributions  for  support  had  actually  been 
made  by  the  deceased,  the  legal  liability  to  support  possesses  a 
pecuniary  value  capable  of  admeasurement,  and  when  coupled 
with  proof  of  earning  capacity  sufficient  to  sustain  the  enforce- 
ment of  that  duty,  may  form  the  basis  of  a  recovery.^^  Hence 
the  mere  fact  that  deceased  long  prior  to  his  death  had  aban- 
doned his  wife  and  child  does  not  bar  a  recovery  in  their  behalf, 
it  being  shown  that  his  earnings  were  sufficient  to  have  support- 
ed them,  since  under  the  law  his  legal  duty  to  support  his  family 
could  have  been  enforced.**  And  this  is  true  as  to  minor  chil- 
dren although  the  parents  have  been  divorced,  there  having  been 
no  award  of  alimony.*^  At  most,  such  a  separation  can  be  con- 
sidered in  mitigation  of  damages.*^  However,  where  subse- 
quent to  the  separation  the  wife  leads  such  a  dissolute  life  as 
to  absolve  the  husband  from  the  duty  to  support  her,  recovery 
in  her  behaK  is  barred." 

In  actions  not  arising  under  the  act  the  remarriage  of  the 
widow  has  been  held  not  to  afi"ect  nor  to  diminish  the  amount 

81  Richelieu  v.  Union  Pac.  R.  Co.,  Guardian  v.  McGarvey's  Adm'r,  163 
97  Neb.  360,  where  a  sister  was  held       Ky.   242. 

to   be   a   dependent   within   the   act  84  Fogarty    v.    Northern    Pac.    R. 

although    possessed    of    the    family  Co.,     85     Wash.     90;      Dunbar     v. 

homestead     renting     for     $30     per  Charleston    &   W.    C.    Ry.    Co.,    186 

month,    and    $9    per    week   received  Fed.   175;    McGarvey's  Guardian  v. 

from  a  clerical  position.  McGarvey's    Adm'r,    163    Ky.    242; 

82  Brabham  v.  Baltimore  &  0.  R.  Boos  v.  Minneapolis,  St.  P.  &  S.  S. 
Co.,  136  C.  C.  A.  117,  220  Fed.  35,  M.  R.  Co.,  127  Minn.  381. 

where    the    admission    of    such    evi-  85  ilcGarvey's    Guardian    v.    Mc- 

dence  was  held  prejudicial  although  Garvey's  Adm'r,  163  Ky.  242. 

the    beneficiary    was    permitted    to  86  Fogarty    v.    Northern    Pac.    R. 

testify   that   the   amount   of    insur-  Co.,  So  Wash.  90. 

ance  received  was  used  to  pay  burial  87  Fogarty    v.    Northern    Pac.    R. 

expenses  and  certain  debts.  Co.,  85  Wash.  90;   Ft.  Worth  &  D. 

83 Fogarty    v.    Northern    Pac.    R.  C.    Ry.    Co.    v.    Floyd     (Tex.    Civ. 

Co.,     85     Wash.     90;     McGarvey's  App.),  21  S.  W.  544;  Boos  v.  Minne- 
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whicli  slie  would  otherwise  be  entitled  to  recover  had  she  re- 
mained nnmarried.*'  The  rule  is  a  sound  one  and  probably 
would  apply  to  actions  under  the  act  since  remarriage  merely 
affects  the  widow's  present  dependency  and  not  the  financial 
loss  which  she  has  suffered  on  account  of  her  husband's  death. 
So  also  evidence  that  since  the  death  of  her  husband  the  widow 
had  become  engaged  to  marry  is  inadmissible.*^ 

§  1336.  Same  subject;  joinder  of  actions  for  pain  and  suffer- 
ing and  pecuniary  loss.  Prior  to  the  amendment  of  1910  a 
cause  of  action  for  conscious  suffering  on  the  part  of  the  de- 
ceased could  not  be  joined  with  the  personal  representative's 
cause  of  action  for  the  wrongful  death.^°  But  since  that 
amendment,  an  action  for  pain  and  for  pecuniary  loss  involves 
two  distinct  rights  of  action,^^  and  recovery  may  now  be  had 
in  a  single  action  for  the  conscious  pain  and  suffering  of  the 
deceased  and  the  pecuniary  loss  suffered  by  his  beneficiaries  on 
account  of  his  death.®^ 

The  administrator  suing  for  both  the  pain  and  suffering  of 
the  deceased  and  the  pecuniary  loss  of  the  next  of  kin  cannot 
be  required  to  elect  as  to  which  cause  of  action  he  will  proceed 
upon,^^  but  may  join  both  causes  of  action  in  a  single  action 
and  recover  for  both.^* 

§  1337.  Same  subject;  instructions.  Instructions  upon  the 
amount  recoverable  for  death  must,  of  course,  present  to  the 
jury  correct  principles  governing  the  measure  of  damages,^^ 

apolis,  St.  p.  &  S.  S.  M.  E.  Co.,  127  1160,  9  N.  C.  C.  A.  754,  aff'g  115 

Minn.    381.  Ark.  483. 

88  Archer  v.  Bowling,  166  Ky.  139,  92  Kansas  City  Southern  R.  Co.  v. 
citing  Georgia  Railroad  &  Banking  Leslie,  238  U.  S.  599,  59  L.  ed.  1478, 
Co.   V.   Garr,   57    Ga.   277,   24   Am.  rev'g  112  Ark.  305. 

Rep.    492 ;    Davis   v.    Guarnieri,    45  93  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

Ohio  St.  470,  4  Am.  St.  Rep.  548.  Eodgers,  118  Ark.  263. 

89  Jones  V.  Kansas  City  Southern  94  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
R.  Co.,  137  La.  178,  rev'd  on  other  Craft,  237  U.  S.  648,  59  L.  ed.  1160, 
grounds,  241  U.  S.  181,  60  L.  ed.  9  N.  C.  C.  A.  754,  aff'g  115  Ark. 
— .  483. 

90  Walsh  V.  New  York,  N.  H.  &  95  An  instruction  that  the  meas- 
H.  R.  Co.,  173  Fed.  494,  aff'd  223  U.  ure  of  damages  "is  the  present 
S.  1,  56  L.  ed.  327,  1  N.  0.  C.  A.  875.  worth    of   the   amount   which    it   is 

91  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  reasonably  probable  the  deceased 
Craft,    237    U.    S.    648,    59    L.    ed.  would  have  contributed  to  the  sup- 
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and  should  clearly  limit  the  damages  recoverable  to  pecuniary 
loss.^^  Thus  an  instruction  that  the  jury  "should  not  act 
either  miserly  or  with  reckless  extravagance,  but  should  assess 
such  an  amount  as  your  own  good  judgTiient  tells  you  would 
provide  the  means  of  caring  for,  educating  and  properly  train- 
ing the  children  of  the  deceased"  is  erroneous  since  it  is  not 
based  upon  the  theory  of  pecuniary  loss;  in  other  words,  the 
amount  which  it  might  reasonably  be  expected  the  deceased 
would  contribute  to  those  purposes.^'^  The  court  may  charge 
the  jury  that  they  may  take  into  consideration  the  care,  atten- 
tion, instruction,  training,  advice  and  guidance  which  the  evi- 
dence showed  the  decedent  might  reasonably  have  been  expected 
to  give  his  children  during  their  minority,  and  to  include  the 
pecuniary  value  thereof  in  the  damages  assessed,^'  but  it  is 
erroneous  to  permit  the  jury  to  consider  the  loss  of  companion- 
ship and  association  as  an  element  of  damages.^^ 

An  instruction  is  erroneous  which  permits  the  jury  to  assess 
such  "sum  as  you  find  from  the  evidence  will  be  a  fair  and 
just  compensation  with  reference  to  the  pecuniary  loss  result- 
ing from  decedent's  death  to  his  widow  and  child,  and  in  fixing 
the  amount  of  such  pecuniary  loss,  you  should  take  into  con- 
sideration the  age,  health,  habits,  occupation,  expectation  of 
life,  mental  and  physical  disposition  to  labor,  the  probable  in- 
crease or  diminution  of  that  ability  with  the  lapse  of  time  and 
the  deceased's  earning  power  and  rate  of  wages.  From  the 
amount  thus  ascertained  the  personal  expenses  of  the  deceased 
should  be  deducted  and  the  remainder  reduced  to  its  present 
value  should  be  the  amount  of  contribution  for  which  plaintiff 
is  entitled  to  recover,  if  your  verdict  should  be  for  the  plain- 
port  of  his  parents  during  the  whole  &  N.  R.  Oo.  v.  Fleming,  —  Ala.  — , 
expectancy  of  life  in  proportion  to       69   So.   125. 

the  amount  he  was  contributing,  if  96  Gulp   v.   Virginian   Ry.   Co.,  — 

any,  at  the  time  of  his  death,  not       W.  Va.  — ,  87  S,  E.  187. 
exceeding    his    expectancy    of    life"  97  Kansas   City,  M.  &  O.   Ry.   Co. 

was  held,  at  most,  obscure  and  not       v.  Roe,  —  Okla.  — ,  150  Pac.  1035. 
positively  erroneous  because  of  the  98  Norfolk   &   W.   R.    Co.   v.   Hol- 

use   of   the   word   "whole,"   nor,   as       brook,  235  U.  S.  625,  59  L.  ed.  392, 
allowing  recovery  for  probable  con-       7  N.  C.  C.  A.  814,  rev'g  131  C.  C.  A. 
tributions  during  the  entire  period       621,  215  Fed.  687. 
of  deceased's  expectancy.    Louisville  99  Xew  York,  C.  &  St.  L   t;    Co.  v. 
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tiff."  *  The  error  in  this  instruction  is  patent,  as  it  predicates 
recovery  upon  the  decedent's  earning  capacity  instead  of  upon 
his  probable  contributions  to  his  beneficiaries. 

An  instruction  that  the  jury  might  consider  the  relationship 
between  the  decedent  and  his  widow,  and  drawing  upon  their 
experiences  as  men,  measure  as  far  as  they  could,  what  it  would 
reasonably  have  been  worth  to  the  widow  "in  dollars  and  cents 
to  have  had,  during  their  life  together,  had  he  lived,  the  care 
and  advice"  of  her  husband,  is  erroneous  since  it  does  not  con- 
fine the  jury  to  a  consideration  of  the  financial  benefits  which 
might  reasonably  have  been  expected  from  the  decedent  in  a 
pecuniary  way.^ 

A  charge  that  where  the  persons  suffering  injury  are  the 
dependent  widow  and  infant  children  of  a  deceased  husband 
and  father,  the  pecuniary  injury  suffered  would  be  much 
greater  than  where  the  beneficiaries  are  adults  or  dependents 
who  were  mere  "next  of  kin,"  is  erroneous.'  An  instruction  has 
been  held  proper  which  permitted  the  jury  to  "take  into  con- 
sideration the  increasing  wants  of  the  parents  by  reason  of 
advancing  age  and  the  increasing  ability  of  the  son  to  supply 
those  wants,  should  you  find  such  to  be  the  case."  *  The  pro- 
priety of  such  an  instruction  under  the  rules  laid  down  by  the 
federal  courts  may  be  seriously  questioned.  While  mathe- 
matical exactitude  cannot  be  expected,  to  inject  elements  of 
such  a  nature  into  the  consideration  of  the  question  involves 
the  determination  of  possibilities  and  probabilities  which  can 
have  no  basis  except  speculation  and  conjecture. 

An  erroneous  instruction  on  damages  may  be  harmless  where 
the  amount  of  the  verdict  indicates  lack  of  prejudice.^ 

Niebel,   131   0.  C.  A.  248,  214  Fed.  7  N.  C.  C.  A.  814,  rev'g  131  C.  C.  A. 

952.  621,  215  Fed.  687. 

1  Kansas  City  Southern  R.  Co.  v.  4  Louisville  &  N.  R.  Co.  v.  Flem- 
Leslie,  238  U.  S.  599,  59  L.  ed.  1478,  ing,  —  Ala.  — ,  69  So.  125.  This 
rev'g  112   Ark.  305.  instruction    was   claimed   to   be   er- 

2  Michigan  Cent.  R.  Co.  v.  Vree-  roneous  for  want  of  evidence  to  sup- 
land,  227   U.   S.   59,   57   L.   ed.  417,  port  it. 

rev'g  ISO  Fed.  495.  ^  Instruction  authorizing  the  jury 

3  Norfolk  &  W.  R.  Co.  v.  Hoi-  to  consider  "the  care  and  attention, 
brook,  235  U.  S.  625,  59  L.  ed.  392,       instruction    and    training,    if    any. 
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§  1338.  Same  subject;  apportionment  of  damages.  The 
apportionment  of  the  amount  awarded  among  the  various  bene- 
ficiaries for  whose  benefit  the  action  is  brought  is  for  the  jury.^ 
But  the  act  does  not  specifically  require  the  jury  to  apportion 
the  damages  among  the  beneficiaries,  and  their  failure  to  do 
so  is  not  reversible  error."'  Lut  where  the  plaintiff  sues  for 
one  not  entitled  to  share  in  the  recovery,  and  whose  improper 
inclusion  might  increase  the  amount  of  the  recovery,  the 
defendant  may  raise  the  question  in  such  mode  as  may  be 
appropriate  under  the  practice  of  the  court  in  which  the  trial 
is  had,  so  as  to  secure  a  ruling  which  will  prevent  a  recovery 
in  behalf  of  one  not  entitled  to  share  therein.* 

In  view  of  the  decision  of  the  supreme  court  that  the  jury 
need  not  in  all  cases  apportion  the  amount  awarded  among  the 
beneficiaries,  that  duty  must  necessarily  devolve  upon  the 
court,  probably  in  most  cases  upon  the  probate  court,  where  the 
jury  has  failed  to  act.  But  while  the  deliberations  of  the  jury 
are  secret,  and  they  are  under  no  particular  obligation  to  ac- 
count for  the  methods  followed  in  making  their  apportionment, 
the  task  of  the  court  is  not  always  an  easy  one.  Under  such 
circumstances  the  rule  followed  by  the  Kentucky  Court  of  Ap- 
peals merits  the  highest  commendation.  In  the  case  presented 
the  decedent  had  married  twice,  his  first  wife  having  secured 
a  divorce  and  having  been  awarded  the  custody  of  their  son, 
who  was  a  minor  seventeen  years  of  age  at  the  time  of  his 

one    of     Rodger's     disposition     and  3  N.  C.  C.  A.  806,  rev'g  —  Tex.  Civ. 

capacity,  as  shown  by  the  evidence,  App.  — ,  147  S.  W.  1188. 

might    reasonably    be    expected    to  '  Central     Vermont     R.     Co.     v. 

give-  his   wife   and   children,   which  Wliitc,  238  U.  S.  507,  59  L.  ed.  1433, 

was  lost  to  them  by  his  death"  con-  9  N.  C.  C.  A.  2G5,  afT'g  87  Vt.  330, 

strued  as  referring  to  tiie  children  distinguishing  Gulf,   C.  &  S.  F.  R. 

so    far    as    training    was    concerned  Co.  v.  McGinnis,  228  U.  S.  173,  57 

and   in   any   event  harmless   where  L.  ed.  785,  3  N,  0.  C.  A.  806,  rev'g 

the  amount  of  the  verdict  was  less  —   Tex.    Civ.   App.   — ,    147    S.    W. 

than   the   jury  might   have  allowed  13  88.     Contra,  Fogarty  v.  fforthern 

for  the  pecuniary  loss  of  the  widow  Fac.  R.  Co.,  74  Wash.  397. 

and  children.     St.  Louis,  I.  M.  &  S.  8  Central     Vermont     R.     Co.     v. 

R.  Co.  V.  Rodgers,  118  Ark.  2G3.  White,    238    U.    S.    507,    59    L.    ed. 

6  Gulf,  C.  &  S.  F.  R.  Co.  V.  Mc-  ]4;!3,  9  N.  C.  C.  A.  2G5,  aff'g  87  Vt. 

Ginnis,  228  U.  S.  173,  57  L.  ed.  785,  330. 
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father's  deatli.  An  action  to  recover  for  liis  death,  under  the 
act,  was  compromised  by  the  administrator  and  on  a  contest 
between  the  sons  guardian  and  the  administrator,  the  former 
chximed  that  in  view  of  the  father's  expressed  wdsh  that  his  son 
should  receive  a  medical  education,  which  would  require  six 
years,  his  pecuniary  loss  should  be  measured  by  the  period 
required  to  give  him  such  an  education.  On  the  other  hand, 
the  widow  claimed  that  her  period  of  pecuniary  loss  should  be 
measured  by  her  life  expectancy.  The  court  refused  to  adopt 
either  contention,  holding  that  the  sou's  pecuniary  loss  would 
terminate  when  he  attained  his  majority,  while  that  of  the 
widow  could  not  continue  longer  than  the  life  expectancy  of 
the  deceased,  and  the  recovery  should  be  divided  upon  the  basis 
of  their  respective  periods  of  pecuniary  loss.® 

This  rule  furnishes  a  sound  basis  for  apportionment  in  prac- 
tically all  cases,  the  maximum  period  of  dependency  being  the 
life  expectancy  of  the  deceased,  and  the  lesser  periods  being 
determined  in  the  light  of  the  time  when  dependency  from  mi- 
nority, physical  incapacity,  and  the  like,  would  terminate,  the 
pecuniary  loss  of  the  particular  beneficiaries  being  proportion- 
ate to  the  period  of  reasonably  anticipated  dependency.  How- 
ever, it  must  be  borne  in  mind  that  the  application  of  the  rule 
assumes  that  the  pecuniary  loss  of  all  beneficiaries  per  annum 
is  the  same.  Cases  frequently  arise  where  the  pecuniary  loss 
to  one  beneficiary  is  greater  than  the  loss  to  others,  thus  the 
pecuniary  loss  to  an  infant  of  tender  years  should  not  be  placed 
upon  the  same  plane  as  the  loss  to  a  minor  approaching  ma- 
jority. Similarly  physical  incapacity  upon  the  part  of  one 
of  the  beneficiaries  may  affect  the  equable  division  of  the  pro- 
ceeds of  the  recovery.  In  such  cases  reason  would  dictate  that 
the  proportionate  loss  per  annum  of  the  different  beneficiaries 
should  first  be  determined,  after  which  their  rights  in  the  gross 
sum  may  be  adjusted  in  accordance  with  their  respective  periods 
of  dependency. 

The  jury  is  not  required  to  apportion  damages  awarded  for 
pain  and  suffering  and  for  pecuniary  loss.^''' 

9  McGarvey's  Guardian  v.  McGar-  lO  St.  Louis,  I.  M.  &  S.  R.  Go.  v. 

vey's  Adm'r,  163  Ky.  242.  Rodgers,  118  Ark.  263. 
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§  1339.  Same  subject;  distribution  of  the  amount  recovered. 

Since  the  amount  recovered  by  the  personal  representative  of 
the  decedent  is  for  the  benefit  of  the  next  of  kin,  as  provided 
in  the  act/^  the  fund  so  collected  does  not  become  an  asset  of 
the  estate,  and  the  administrator  is  not  entitled  to  commissions 
thereon/^  and  where  the  attorneys  for  the  administrator  paid 
the  amount  collected  over  to  the  sole  beneficiary,  such  admin- 
istrator cannot  maintain  a  rule  against  the  attorneys  for  the 
purpose  of  recovering  the  money  so  paid.^'  ISTot  being  an  asset 
of  the  estate,  unquestionably  the  fund  is  not  subject  to  claims 
of  creditors  of  the  decedent. 

With  respect  to  the  amount  recovered  for  the  pain  and  suf- 
fering of  the  decedent,  however,  some  question  may  arise  as 
to  whether  it  does  not  constitute  an  asset  of  the  estate  to  the 
extent  of  subjecting  it  to  claims  of  creditors.  While  section 
9  of  the  act  provides  that  the  action  shall  be  for  the  benefit  of 
certain  designated  persons,  it  must  be  remembered  that  the 
action  is  in  fact  but  a  survival  of  the  decedent's  right  of  action 
for  the  injury  suffered.  The  question  has  not  been  passed 
upon  by  the  courts,  but  it  would  seem  that  since  the  survival 
of  the  cause  of  action  is  purely  a  creature  of  the  statute,  which 
provides  the  purposes  for  which  it  shall  survive,  the  fund  re- 
covered should  not  be  diverted  from  the  benevolent  purposes 
expressed  in  the  act. 

The  federal  act  and  not  the  state  laws  control  the  distribu- 
tion of  the  sum  awarded,  whether  recovered  by  action  or  as  the 
result  of  a  compromise  after  the  bringing  of  the  action,  and 
whether  the  action  is  brought  under  section  1  or  section  9  of 
the  act.^*  Hence,  the  parents  of  a  deceased  employee  can  claim 
no  interest  in  the  amount  recovered  where  the  decedent  left  a 
surviving  widow.^^  And,  while  the  question  has  never  been 
decided  it  would  seem  that  this  rule  should  apply  to  the  dis- 

11  Allen  V.  Napier,  Maynard  &  Pliinkett,  —  Ga.  — ,  85  S.  E.  1013. 
Plunkett,  —  Ga.  — ,  85  S.  E.  1013,  l*  Taylor  v.  Taylor,  232  U.  S. 
citing  Roberts,  Injuries  to  Inter-  3G3,  58  L,  ed.  638,  6  N.  C.  0.  A. 
state  Employees,  §  139.  436,  rev'g  204  N.  Y.  135. 

12  Allen  V.  Napier,  Maynard  &  15  Taylor  v.  Taylor,  232  U.  S.  363, 
Plunkett,  —  Ga.  — ,  85  S.  E.  1013.  58   L.   ed.   638,   6  N.   C.   C.   A.   430, 

13  Allen    V.    Napier,    Maynard    &  rev'g  204  N.  Y.  135. 
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tribution  of  the  fruits  of  a  compromise  effected  without  litiga- 
tion, since  the  relief  afforded  by  the  act  is  a  substantive  right 
of  action  and  not  a  mere  regulation  of  a  remedy. 

§  1340.  Release,  compromise,  and  former  adjudication  or  re- 
covery; releases  in  general.    Section  5  of  the  act  is  as  follows: 

"Any  contract,  rule,  regulation  or  device  whatsoever,  the  pur- 
pose or  intent  of  which  shall  be  to  enable  any  common  carrier 
to  exempt  itself  from  any  liability  created  by  this  act,  shall 
to  that  extent  be  void:  Provided,  That  in  any  action  brought 
against  any  such'  common  carrier  under  or  by  virtue  of  any 
of  the  provisions  of  this  act,  such  common  carrier  may  set  off 
therein  any  sum  it  has  contributed  or  paid  to  any  insurance, 
relief  benefit,  or  indemnity  that  may  have  been  paid  to  the 
injured  employee  or  the  person  entitled  thereto  on  account  of 
the  injury  or  death  for  which  said  action  was  brought." 

This  provision  has  been  upheld  by  the  supreme  court  as  not 
repugnant  to  the  constitution.-^^  Under  it  the  acceptance  of 
benefits  on  a  relief  contract  does  not  bar  the  action,  the  defend- 
ant merely  having  the  right  to  set  off  any  sum  which  it  had 
contributed  to  the  benefits  received.^'  It  applies  to  contracts 
entered  into  before  the  passage  of  the  act,  as  well  as  to  con- 
tracts subsequently  entered  into.^^ 

The  section  applies  to  a  contract  of  membership  in  a  relief 
department  stipulating  that  the  acceptance  of  benefits  under 
the  contract  shall  be  equivalent  to  a  release  from  liability ;  ^^ 
but  a  contract  under  which  decedent,  who  was  an  independent 
contractor,  assumed  all  risk  of  injury  was  not  within  the  pro- 
hibition of  the  act.^"* 


16  Mondou  V.  New  York,  N".  H.  & 
H.  R.  Co.  (Second  Employers'  Lia- 
bility Cases)  223  U.  S.  1,  56  L.  ed. 
327,  1  N.   C.  C.  A.   875,   38  L.R.A. 

(N.S.)  44,  rev'g  82  Conn.  373;  Phil- 
adelphia, B.  &  W.  R.  Co.  V.  Schu- 
bert, 224  U.  S.  603,  56  L.  ed.  911, 
1  N.  C.  C.  A.  892,  aff'g  36  App.  Cas. 

(D.   C.)    565. 

17  Chicago  &  A.  R.  Co.  v.  Wagner, 
239  U.  S.  452,  60  L.  ed.  — ,  aff'g 
265  111.  245. 


18  Philadelphia.  B.  &  W.  R.  Co.  v. 
Schubert,  224  U.  S.  603,  56  L.  ed. 
911,  1  N.  C.  C.  A.  892,  aff'g  36  App. 
Cas.    (D.  C.)    565. 

19  Philadelphia,  B.  &  W.  R.  Co.  v. 
Schubert,  224  U.  S.  603,  56  L.  ed. 
911,  1  X.  C.  C.  A.  892,  aff'g  36  App. 
Cas.   (D.  C.)   565. 

20  Great  Northern  Ry.  Co.  v. 
Wiles,  240  U.  S.  444,  rev'g  125  Minn. 
348. 
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The  section  has  no  application  to  releases  given  to  those  who 
are  not  employers/^  and  since  a  release  given  to  the  employer 
would  not  under  the  act  bar  an  action  against  it  by  the  em- 
ployee, a  joint  tort-feasor,  when  sued  by  one  not  in  its  employ, 
cannot  avail  itself  of  a  release  given  by  such  employee  to  his 
employer  on  the  theory  that  under  the  common  law  of  the  state 
the  release  of  one  joint  tort-feasor  is  a  release  of  all.^*^ 

§  1341.  Same  subject;  release  subsequent  to  injury.  Un- 
questionably a  release  for  personal  injuries,  executed  after  the 
infliction  of  the  injury,  if  fairly  entered  into  under  circum- 
stances rendering  it  valid  independently  of  the  act,  is  valid 
thereunder.  The  provision  was  intended  merely  to  protect  the 
employee  from  antecedent  contracts  releasing  the  employer 
from  liability  in  advance  of  injury,  a  class  of  contracts  the 
viciousness  of  which  is  apparent,  but  which,  unfortunately,  have 
received  judicial  sanction  in  many  states  and  even  in  the  Su- 
preme Court  of  the  United  States.^^ 

The  acceptance  of  compensation  under  the  Workmen's  Com- 
pensation Act  and  the  execution  of  a  release  after  an  injury  is 
a  bar  to  an  action  under  the  Federal  Employers'  Liability  Act 
in  the  absence  of  proof  that  release  was  not  fairly  entered  into.^* 

§  1342.  Same  subject;  compromise  or  release  by  decedent  as 
affecting  action  for  his  death.  The  question  as  to  whether  a 
release  by  a  person  injured  through  the  negligence  of  another 
bars  an  action  by  his  personal  representative  to  recover  for  his 
subsequent  death  has  been  frequently  presented  in  connection 
with  the  death  acts  of  the  various  states.  While  the  decisions 
are  not  harmonious  the  weight  of  authority  undoubtedly  sup- 
ports the  conclusion  that  such  a  release  precludes  an  action  by 
the  personal  representative.  In  the  notes  will  be  found  a  num- 
ber of  decisions  in  which  the  various  views  are  presented,^* 

21  Chicago  &  A.  R.  Co.  v.  Wagner,  Santa  Fe,  P.  &  P.  R.  Co.  v.  Grant 
239  U.  S.  452,  60  L.  ed.  — ,  aff'g  265  Bros.  Const.  Co.,  228  U.  S.  177,  57 
111.  243.  L.  ed.   787;    Robinson  v.   Baltimore 

22  Chicago  &  A.  R.  Co.  v.  Wagnor,  &  0.  R.  Co.,  237  U.  S.  84,  59  L.  ed. 
239  U.  S.  452,  60  L.  ed.  — ,  aff'g  265  849,  S  K.  C.  C.  A.  1. 

111.   245.  24:yiitchell   v.   Louisville  4  N.  R. 

23  Baltimore  &  0.  S.  W.  R.  Co.  v,       Co.,  194  111.  App.  77. 

Voigt,  176  U.  S.  498,  44  L.  ed.  560;  25  Hulbcrt  v.  City  of  Topeka,   34 

Suth.  Dam.  Vol.  V.— 18. 
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The  Supreme  Court  of  South  Dakota,  in  a  well-considered 
opinion  in  which  all  the  authorities  are  reviewed,  held  that  a 
release  signed  by  an  injured  person  did  not  operate  as  a  bar  to 
a  subsequent  action  by  his  personal  representative  for  his 
death  as  a  result  of  such  injuries  under  the  Death  Act  of  that 
state  which  is  analogous  to  the  Lord  Campbell  Act.  The  ma- 
jority opinion  after  holding  that  the  action  for  the  death  in- 
volves a  new  and  distinct  cause  of  action  from  the  action  for 
the  injury  itself,  declares: 

''We  must  confess  our  inability  to  grasp  the  logic  of  any 
course  of  so-called  reasoning  through  which  the  conclusion  is 
drawn  that  the  husband  simply  because  he  may  live  to  suffer 
from  a  physical  injury  and  thus  become  vested  with  a  cause 
of  action  for  the  violation  of  his  own  personal  right,  has  an 
implied  power  to  release  a  cause  of  action — one  which  has  not 
then  accrued ;  one  which  may  never  accrue ;  one  which  from  its 
very  nature  cannot  accrue  until  his  death;  and  one  which,  if 
it  ever  does  accrue,  will  accrue  in  favor  of  his  wife  and  be 
based  solely  upon  a  violation  of  a  right  vested  solely  in  the 
wife.  The  unsoundness  of  such  reasoning  rests  not  only  upon 
the  fact  that  this  cause  of  action  so  held  to  be  released  is  not 
in  existence  during  the  life  of  the  husband,  but  it  rests  even 


Fed.  510;  Burk  v.  Areata  &  M.  Riv- 
er R.  Co.,  125  Cal.  364;  Southern 
Bell  Telephone  &  Telegraph  Co.  v. 
Cassin,  111  Ga.  575;  Mooney  v.  City 
of  Chicago,  239  111.  414;  Holton  v. 
Daly,  106  111.  131,  rev'g  4  111.  App. 
25;  Maney  v.  Chicago,  B.  &  Q.  R. 
Co.,  49  111.  App.  105 ;  Pittsburgh,  C, 
C.  &  St.  L.  R.  Co.  V.  Hosea,  152 
Ind.  412;  Hecht  v.  Ohio  &  M.  Ry. 
Co.,  132  Ind.  507;  Missouri  Pac. 
Ry.  Co.  V.  Bennett's  Estate,  5  Kan. 
App.  231;  Louisville  R.  Co.  v.  Ray- 
mond's Adm'r,  135  Ky.  738;  Bowes 
v.  City  of  Boston,  155  Mass.  344; 
McCarthy  v.  William  H.  Wood  Lum- 
ber Co.,  219  Mass.  566  (the  court 
held  that  the  decedent  during  her 
life  could  not  control  the  right  of 
action    of   her   personal   representa- 


tive for  the  reason  that  the  Massa- 
chusetts Act  was  penal  in  charac- 
ter) ;  Sweetland  v.  Chicago  &  G.  T. 
Ry.  Co.,  117  Mich.  329;  Hurst  v. 
Detroit  City  Ry.  Co.,  84  Mich.  539; 
Vicksburg  &  M.  R.  Co.  v.  Phillips, 
64  Miss.  693;  Strode  v.  St.  Louis 
Transit  Co.,  197  Mo.  616;  Little- 
wood  V.  Mayor,  89  N.  Y.  24,  42  Am. 
Rep.  271;  Whitford  v.  Panama  R. 
Co.,  23  N.  Y.  465;  Mahoning  Val. 
R.  Co.  V.  Van  Alstine,  77  Ohio  St. 
395;  Putman  v.  Southern  Pac.  Co., 
21  Ore.  230;  Brown  v.  Chicago  & 
N.  W.  R.  Co.,  102  Wis.  137;  Robin- 
son V.  Canadian  Pac.  Ry.  Co.,  [1892] 
A.  C.  481;  Griffiths  v.  Earl  of  Dud- 
ley, 9  Q.  B.  D.  357;  Read  v.  Great 
Eastern  Ry.  Co.,  L.  R.  3  Q.  B.  555. 
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more  upon  the  fact  that  the  legal  right  the  existence  of  which 
is  the  fundamental  element  in  every  cause  of  action  upon  which 
the  other  elements  all  rest  is  not  a  right  that,  in  the  remotest 
manner,  directly  or  indirectly,  belongs  to  the  husband,  it  is, 
in  fact,  a  right  which  the  wife,  by  virtue  of  the  marital  rela- 
tion, holds  against  her  husband — a  right  giving  rise  to  a  duty 
upon  his  part;  it  is  that  marital  right  in  lieu  of  which  a  court 
grants  alimony  when  terminating  that  bond  upon  which  sucli 
right  and  its  corresponding  duty  have  theretofore  rested. 
*  *  *  ^e  apprehend  that  no  one  would  deny  but  that  it 
would  be  the  limit  of  absurdity  for  one  to  contend  that  a  wife 
who  had  been  forcibly  abducted  could,  when  settling  with  the 
wrongdoer  for  the  wrong  done  her,  the  violation  of  her  right 
of  personal  liberty,  also  bind  her  husband  by  settling  for  the 
wrong  done  him,  the  violation  of  his  right  to  her  services,  and 
thus  bar  his  right  of  action  therefor."  The  court  holds  that 
the  right  of  the  personal  representative  to  recover  in  an  action 
for  wrongful  death  is  to  be  determined  in  the  light  of  whether 
the  facts  surrounding  the  injury  created  a  cause  of  action  in 
the  deceased  during  his  lifetime  and  not  by  the  existence  of  a 
right  of  action  in  him  at  the  time  of  his  death  from  the  in- 
jury.^* 

The  conclusion  of  the  majority  was  vigorously  dissented  from 
by  two  of  the  five  justices  constituting  the  court,  but  so  far 
as  the  Federal  Employers'  Liability  Act  is  concerned  their  dis- 
sent was  somewhat  weakened  by  their  opinion  that  the  South 
Dakota  Death  Act  did  not  create  a  new  and  independent  cause 
of  action. 

Decisions  construing  state  acts,  however,  are  of  doubtful  aid 
in  the  solution  of  the  question  in  the  light  of  the  federal  act. 
Many  of  them  proceed  upon  the  theory  that  the  Death  Act  does 
not  create  a  new  cause  of  action  in  favor  of  the  personal  repre- 
sentative, and  even  in  states  where  recovery  is  allowed  for  the 
conscious  pain  and  suffering  of  the  decedent,  it  has  been  held 
that  the  plaintiff  must  elect  as  to  whether  to  sue  as  at  common 
law  upon  the  decedent's  cause  of  action,  or  under  the  statute 

26  Rowe  V.  Richards,  35  S.  D.  201. 
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giving  a  remedy  for  bis  wrongful  death,  and  that  he  cannot 
recover  on  both.^'  Whatever  may  be  the  rule  under  the  various 
state  acts  it  is  now  settled  beyond  controversy  that  the  federal 
act  creates  two  distinct  causes  of  action  and  recovery  may  be 
had  on  both  in  a  single  action.^*  As  was  said  by  the  supreme 
court:  "Although  originating  in  the  same  wrongful  act  or 
neglect,  the  two  claims  are  quite  distinct,  no  part  of  either 
being  embraced  in  the  other.  One  is  for  the  wrong  to  the 
injured  person  and  is  confined  to  his  personal  loss  and  suffer- 
ing before  he  died,  while  the  other  is  for  the  wrong  to  the 
beneficiaries  and  is  confined  to  their  pecuniary  loss  through  his 
death.  One  begins  where  the  other  ends,  and  a  recovery  upon 
both  in  the  same  action  is  not  a  double  recovery  for  a  single 
wrong,  but  a  single  recovery  for  a  double  wrong."  ^^ 

An  expression  of  the  supreme  court  in  an  action  under  the 
federal  act  would  indicate  a  tendency  to  hold  that  a  release  by 
the  decedent  bars  an  action  by  the  personal  representative. 
The  court  says :  "But  as  the  foundation  of  the  right  of  action 
is  the  original  wrongful  injury  to  the  decedent,  it  has  been 
generally  held  that  the  new  right  of  action  is  a  right  dependent 
upon  the  existence  of  a  right  in  the  decedent  immediately 
before  his  death  to  have  maintained  an  action  for  his  wrong- 


er Munro  V.  Pacific  Coast  Dredg- 
ing &  Reclamation  Co.,  84  Cal.  515 ; 
Goodsell  V.  Hartford  &  N.  H.  R. 
Co.,  33  Conn.  51;  Long  v.  Morrison, 
14  Ind.  595;  Louisville  R.  Co.  v. 
Raymond's  Adm'r,  135  Ky.  738; 
Hansford's  Adm'x  v.  Payne  &  Co., 
11  Bush  (Ky.)  380;  Conner's  Adm'x 
V.  Paul,  12  Bush  (Ky.)  144;  Dona- 
hue V.  Drexler,  82  Ky.  157;  Hack- 
ett  V.  Louisville,  St.  L.  &  T.  P.  R. 
Co.,  95  Ky.  236;  Louisville  &  N.  R. 
Co.  V.  McElwain,  98  Ky.  700,  34 
L.R.A.  788,  56  Am.  St.  Rep.  385; 
Hackett  v.  Louisville,  St.  L.  &  T.  P. 
R.  Co.,  95  Ky.  236;  Lewis'  Adm'r 
V.  Taylor  Coal  Co.,  112  Ky.  845,  57 
L.R.A.  447 ;  State  v.  Maine  Cent.  R. 
Co.,  60  Me.  490;  Safford  v.  Drew,  3 


Duer  (N.  Y.)  627;  Mason  v.  Union 
Pac.  Ry.  Co.,  7  Utah  77;  Graetz  v. 
McKenzie,  3  Wash.   194. 

28  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Graft,  237  U.  S.  648,  59  L.  ed.  1160, 
9  N.  C.  C.  A.  754,  aff'g  115  Ark. 
483. 

29  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Craft,  237  U.  S.  648,  59  L.  ed.  1160, 
9  N.  C.  C.  A.  754,  aff'g  115  Ark. 
483.  It  will  be  noted  that  the  con- 
clusion of  the  supreme  court  in  this 
case  is  similar  to  the  reasoning  up- 
on which  the  decision  of  the  South 
Dakota  court  in  the  case  of  Rowe 
V.  Richards,  35  S.  D.  201,  was  based, 
and  in  fact  both  cases  cite  the  same 
authorities  to  sustain  their  posi- 
tion. 


§    1345]    DAMAGES  USTDER  EMPLOYERS'   LIABILITY  ACT.  5121 

ful  injurj."  ^°  This  was  dictum,  however,  and  the  action  then 
before  the  court  arose  prior  to  the  Amendment  of  1910.  In  a 
later  decision  the  court  expressly  calls  attention  to  its  state- 
ment in  the  earlier  case,  and  passes  the  question.^^ 

§  1343.  Same  subject;  effect  of  release  by  beneficiary. 
A  release  by  one  of  the  beneficiaries  does  not  bar  an  action  in 
behalf  of  other  beneficiaries.^^ 

§  1344.  Same  subject;  power  of  representative  to  compro- 
mise. Since  the  right  of  action  for  death  is  vested  in  the  per- 
sonal representative,  necessarily  he  must  have  full  power  to 
settle  or  compromise  the  cause  of  action,  although  compliance 
with  the  state  laws  governing  the  procedure  in  such  cases  is 
undoubtedly  essential.  It  has  been  held  in  actions  not  arising 
under  the  act  that  a  special  administrator  may  settle  a  cause 
of  action  for  wrongful  death,  although  the  real  parties  in  inter- 
est had  no  knowledge  either  of  his  appointment  or  the  settle- 
ment.^' 

To  render  a  settlement  by  a  personal  representative  valid  he 
must  have  been  regularly  appointed.'^  Hence  where  a  juris- 
dictional step  was  omitted  the  order  of  the  probate  court  ap- 
pointing a  personal  representative  being  a  nullity,  a  settlement 
by  him  does  not  bar  an  action  under  the  act.'^ 

§  1345.  Same  subject;  former  adjudication  or  recovery. 
A  judgment  in  an  action  prosecuted  under  the  state  law,  and 
litigating  different  issues  is  not  a  bar  to  a  subsequent  action 

30  Michigan  Cent.  E.  Co.  v.  Vree-  33  Jones  v.  Minnesota  T.  E.  Co., 
land,  227  U.  S.  59,  57  L.  ed.  417,  108  Minn.  129;  Foot  v.  Great  North- 
rev'g  189  Fed.  495.  It  is  to  be  ern  Ey.  Co.,  81  Minn.  493,  52  L.EA. 
noted  in  this  connection  that  the  384,  83  Am.  St.  Eep.  395. 
authorities  cited  by  the  court  to  34  Bombolis  v.  Minneapolis  &  St. 
sustain  its  contention  deny  a  recov-  L.  E.  Co.,  128  Minn.  112,  aff'd  241 
ery  where  the  deceased   executed   a  U.  S.  211,  60  L.  ed.  — . 

release  prior  to  his  death.  35  Bombolis  v.  Minneapolis  &  St. 

31  St.  Louis,  I.  M.  &  S.  E.  Co.  v.  L.  E.  Co.,  128  Minn.  112,  afif'd  241 
Craft,  237  U.  S.  648,  59  L.  ed.  1160,  U.  S.  211,  60  L.  ed.  — .  So  held 
9  N.  C.  0.  A.  754,  aff'g  115  Ark.  where  a  special  administrator  was 
483.  appointed  by  the  court  although  the 

32  Moffett  V.  Baltimore  &  O.  E.  statutory  petition  for  such  appoint- 
Co.,  135  C.  C.  A.  607,  220  Fed.  39.  ment  had  not  been   filed. 
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under  the  Federal  Employers'  Liability  Act.^^  ISTor  can  such 
a  judgment  in  an  action  by  the  beneficiaries  operate  as  a  bar 
to  a  subsequent  action  by  the  personal  representative  of  the 
deceased,  brought  under  the  federal  act.'' 

It  would  seem  that  a  judgment  rendered  against  the  employee 
in  an  action  to  recover  for  personal  injuries  is  res  ad  judicata 
barring  a  subsequent  action  by  the  personal  representative  to 
recover  for  his  death  as  a  result  of  such  injuries.  For  though 
the  causes  of  action  are  separate  and  distinct,  both  are  predi- 
cated upon  the  same  wrongful  act  or  omission  upon  the  part 
of  the  defendant,  and  where  a  court  of  competent  jurisdiction 
has  found  that  the  defendant  was  not  guilty  of  the  wrong 
charged  its  finding  should  be  conclusive  in  a  subsequent  action 
based  upon  the  same  charge  of  wrongdoing  whether  the  action 
is  commenced  in  the  same  or  a  different  court.  This  view  has 
been  adopted  in  actions  based  upon  state  laws  and  is  probably 
applicable  to  actions  under  the  federal  act.'* 

The  supreme  court  declined  to  consider  whether  the  recov- 
ery by  the  decedent  during  his  lifetime  for  injuries  sustained, 
barred  an  action  for  his  wrongful  death  by  his  personal  repre- 
sentative because  of  the  concluding  clause  of  section  9,  "there 
shall  be  only  one  recovery  for  the  same  injury."  '^ 

§  1346.  Limitation  of  actions.  Section  6  of  the  act  provides 
that  "no  action  shall  be  maintained  under  this  act  unless  com- 
menced within  two  years  from  the  day  the  cause  of  action  ac- 
crued." This  provision  is  applicable  in  all  actions  by  or  in 
behalf  of  railroad  employees,  against  the  railroad  company 
employing  them,  for  injuries  sustained  while  both  were  en- 
gaged  in   interstate  commerce,*''   and   a  failure  to   bring  the 

36  Troxell  v.  Delaware,  L.  &  W.  R.  tion,  Light  &  Power  Co.,  225  Fed. 
Co.,  227   U.  S.   434,  57   L.   ed.   586,       441. 

rev'g  118  C.  C.  A.  272,  200  Fed.  44.  39  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

37  Troxell  v.  Delaware,  L.  &  W  Craft,  237  U.  S.  648,  59  L.  ed.  1160, 
R.  Co.,  227  U.  S.  434,  57  L.  ed.  586,  9  N.  C.  C.  A.  754,  aff'g  115  Ark. 
rev'g   118    C.   C.   A.    272,   200    Fed.  483. 

44.  «  Shannon  v.  Boston  &  l/I.  R.  R., 

38Frescoln  v.  Puget  Sound  Trac-       77  N.  H.  349. 
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action  within  the  statutory  period  operates  as  a  bar  although 
not  pleaded.*^ 

It  will  be  noted  that  the  period  of  limitations  does  not  begin 
to  run  until  the  cause  of  action  accrues.  In  actions  for  per- 
sonal injuries  no  question  can  arise  as  to  when  the  right  of 
action  accrues,  but  where  recovery  is  sought  for  the  death  of  an 
employee,  does  the  action  accrue  at  the  time  of  death  or  is  the 
accrual  postponed  until  the  appointment  of  the  personal  repre- 
sentative of  the  deceased,  who  alone  is  entitled  to  maintain  the 
action  ?  It  has  been  held  by  a  federal  court  in  a  well  reasoned 
opinion  that  an  action  for  the  death  of  an  employee  does  not 
accrue  until  the  appointment  of  a  personal  representative,  and 
hence  the  period  of  limitations  does  not  begin  to  run  until  that 
time.*^ 

The  amendment  of  pleadings  after  the  expiration  of  the 
statutory  period  is  treated  elsewhere.^' 

§  1347.  Pleading;  requisites  and  sufficiency  in  general. 
The  plaintiff  must  allege  facts  showing  that  at  the  time  of  the 
injury  the  defendant  was  a  common  carrier  by  railroad  within 
the  act,  and  that  both  the  defendant  and  the  injured  employee 
were  engaged  in  interstate  commerce.**  The  necessity  of  such 
allegations  is  well  expressed  by  a  state  court  as  follows: 

"It  is  essential  to  the  certain  and  orderly  administration  of 
the  law  of  master  and  servant,  as  these  distinct  enactments 
establish  it,  that  the  initial  pleading,  or  its  amendment,  be  so 
drawn  that  the  courts  may  be  able  to  determine  under  w^hich 
of  the  two  enactments,  state  or  federal,  the  respective  counts 
are  intended  to  assert  a  claim  for  liability.  The  sufficiency 
vel  non  of  counts  under  our  state  statute  necessarily  involve 
questions  that  will  not  arise  upon  the  issue  of  sufficiency  vel 

41  Atlantic  Coast  Line  R.  R.  v  X.  C.  C.  A.  109,  rev'g  156  N.  C. 
Burnette,  239  U.  S.  199,  60  L.  ed.  496;  St.  Louis,  S.  F.  &  T.  R.  Co. 
— ,  rev'g  163  N.  C.  186.  v.   Seale,   229   U.   S.   156,   57   L.  ed. 

42  American  R.  Co.  of  Porto  Rico  1329,  rev'g  —  Tex.  Civ.  App.  — , 
V.  Coronas,  230  Fed.  545,  12  N.  C.  148  S.  W.  1099,  3  N.  C.  C.  A. 
C.  A.  49.  800;    Sliade   v.    Northern    Pac.    Ry. 

43  See  §  1348  infra.      ,  Co.,    206    Fed.    353;     Southern    R. 

44  North  Carolina  R.  Co.  v.  Zach-  Co.  v.  Howerton,  182  Ind.  208;  Chi- 
ary,  232  U.  S.  248,  58  L.  ed.  591,  9  cago,  R.  I.  &  P.  Ry.  Co.  v.  McBee, 
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non  of  counts  seeking  to  declare  upon  a  liability  under  the 
federal  statute;  and  the  provisions  of  the  latter  enactment  for- 
bid matters  of  defense  admissible  in  an  action  under  the  state 
statute."  *^ 

A  petition  is  defective  which  does  not  allege  that  the  defend- 
ant was  a  common  carrier  ^^  and  a  petition  under  the  Safety 
Appliance  Act  pri6r  to  its  amendment  was  held  insufficient 
where  it  did  not  allege  that  at  the  time  of  the  injury  the  defec- 
tive couplers  were  being  used  in  interstate  commerce.*'  It  is 
not  essential,  however,  that  the  pleadings  should  refer  to  the 
act  to  bring  the  action  within  its  terms,*^  and  a  reference  in  the 
pleadings  to  a  state  statute  does  not  alter  the  rule.*^ 

It  is  sufficient  if  the  facts  alleged  show  that  the  injury  was 
incurred  in  the  course  of  employment  in  interstate  commerce,^" 
thus  an  allegation  that  the  defendant  operated  a  line  of  railroad 
through  and  outside  the  state,  and  that  the  decedent  was  em- 
ployed by  it  in  the  construction,  repairing  and  maintaining  of 
the  roadbed  of  such  railway,  amounts  to  an  allegation  that 
defendant  was  engaged  in  interstate  commerce  and  that  the 
decedent  was  employed  by  it  in  such  commerce.*^ 

While  rules  of  pleading  have  become  more  liberal,  yet  in 
order  to  found  a  cause  of  action  upon  the  alleged  shortcomings 
of  another,  they  must  at  least  be  so  far  plainly  set  up  as  to 
show  actual  damages  and  the  wrongful  act  of  the  adverse  party 
as  the  proximate  and  natural  cause.  The  particulars  of  the 
alleged  wrong  resulting  in  damages  should  be  so  set  forth  that 

—  Okla.  — ,  145  Pac.  331 ;   Cincin-  Seale,  229  U.  S.  156,  57  L.  ed.  1129, 

nati,  N.  0.  &  T.  P.  R.  Co.  v.  Tuck-  rev'g  —  Tex,  Oiv,  App.  — ,   148  S. 

er,  168  Ky.  144.  W.   1099,  3  N.   C.  C.  A.   800;    Cin- 

45  Ex  parte  Atlantic  Coast  Line  cinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
R.  Co.,  190  Ala.  132.  Tucker,  168  Ky.  144. 

46  Shade  v.  Northern  Pac.  Ry.  Co.,  49  Missouri,  K.  &  T.  R.  Co.  v. 
206  Fed.  353.  Wulf,  226  U.  S.  570,  57  L.  ed.  355, 

47  Brinkmeier  v.  Missouri  Pac.  Ry.  aff'g  113  C.  C.  A.  665,  192  Fed.  919. 
Co.,  224  U.  S.  268,  56  L.  ed.  758,  50  Grand  Trunk  W.  R.  Co.  v. 
aflF'g  81  Kan.  101.  Lindsay,  233  U.  S.  42,  58  L.  ed.  838, 

48  Missouri,  K.  &  T.  R.  Co.  v.  aflf'g  120  C.  C.  A.  166,  201  Fed.  836. 
Wulf,  226  U.  S.  570,  57  L.  ed.  355,  51  Jorgenson  v.  Grand  Rapids  & 
aff'g  113  C.  C.  A.  665,  192  Fed.  I.  Ry.  Co.,  —  Mich.  — ,  155  N.  W. 
919;  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  535. 
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the  court  may  be  able  to  see  therefrom  that  such  alleged  dam- 
ages are  neither  obscure,  vague  nor  shadowy,  but  might,  and 
probably  would,  naturally  result  from  the  acts  complained  of.*^ 

Where  the  petition  states  a  cause  of  action  solely  under  the 
state  law  there  cannot  be  a  recovery  under  the  federal  act,  in 
the  absence  of  an  amendment, ^^  and  a  similar  rule  should  pre- 
vail where  the  cause  of  action  alleged  is  solely  under  the  fed- 
eral act,  precluding  a  recovery  under  the  state  law,^*  although 
there  is  authority  to  the  contrary.®"  Even  though  the  petition 
sets  up  a  cause  of  action  under  the  state  law,  the  necessary  alle- 
gations may  be  supplied  by  the  defendant's  answer  and  thus 
permit  a  recovery  under  the  federal  act.®^ 

Where  the  petition  states  a  cause  of  action  under  the  state 
law,  and  the  evidence  shows  a  case  under  the  federal  act,  the 
defendant  is  entitled  to  raise  the  question  without  pleading  it 
specially.®' 

Where  the  plaintiff's  allegations  predicate  a  cause  of  action 
under  the  state  laws,  the  defendant  to  defeat  liability  must 
plead  the  federal  act,  and,  in  the  absence  of  such  a  plea  evi- 
dence tending  to  show  the  applicability  of  the  federal  act  is  not 
admissible.®*  But  the  fact  that  the  act  was  not  pleaded  by  the 
defendant  does  not  preclude  reliance  thereon  where  the  evidence 
adduced  shows  that  at  the  time  of  the  injury  the  plaintiff*  was 
engaged  in  interstate  commerce.®^ 


52  McGuire  v.  Gerstley,  204  U.  S. 
489,  51  L.  ed.  581. 

53  Gaines  v.  Detroit,  G.  H.  &  M. 
R.  Co.,  181  Mich.  376;  Moliter  v. 
Wabash  R.  Co.,  —  Mo.  App.  — ,  168 
S.  W.  250;  Rich  v.  St.  Louis  &  S. 
F.  R.  Co.,  166  Mo.  App.  379;  Pen- 
ny V.  New  Orleans  G.  N.  R.  Co.,  135 
La.  962 ;  Midland  Val.  R.  Co.  v.  En- 
nis,  109  Ark.  206. 

54  Id.,  Creteau  v.  Chicago  &  N.  W. 
R.  Co.,  113  Minn.  418. 

55  Jones  V.  Chesapeake  &  0.  R.  Co., 
149  Ky.  566. 

56  Vickery  v.  New  London  N.  R. 
Co.,  87  Conn.  634;  White's  Adm'x 
V.  Central  ^'erlnont  R.   Co.,   87   Vt 


330,  aff'd  238  U.  S.  507,  59  L.  ed. 
1433,  9  N.  C.  C.  A.  265;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Sharp,  115  Ark. 
308. 

67  St.  Louis,  S.  F.  &  T.  R.  Co.  v. 
Seale,  229  U.  S.  156,  57  L.  ed.  1129, 
rev'g  —  Tex.  Civ.  App.  — ,  148  S 
W.  1099,  3  N.  C.  C.  A.  800. 

68  Illinois  Cent.  R.  ,Co.  v.  Nelson, 
128  C.  C.  A.  525,  212  Fed.  69; 
Bradbury  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  149  Iowa  51,  40  L.R.A.(N.S.) 
684;  Fleming  v.  Norfolk  Southern 
R.  Co.,  160  N.  C.  196. 

69  Toledo,  St.  L.  &  W.  R.  Co.  v. 
Slavin.  236  U.  S.  454,  59  L.  ed.  671, 
rev'g  88  Ohio  St.  536. 
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Contributory  negligence  must  be  pleaded  to  be  available.^** 
A  plea  setting  up  contributory  negligence  in  bar  and  not  in 
mitigation  of  damages  has  been  held  to  be  demurrable.^^  And 
since  a  plea  that  the  employee  knew  of  the  defect,  or  negligently 
failed  to  discover  same  is  as  much  a  plea  of  contributory  negli- 
gence as  one  of  assumption  of  risk  it  is  bad  on  demurrer.^^ 
However,  the  accuracy  of  these  rulings  would  seem  to  depend 
upon  whether  they  were  in  accordance  in  recognized  and  estab- 
lished local  practice.^' 

§  1348.  Same  subject;  amendments.  Where  the  petition 
states  a  cause  of  action  under  the  state  law,  it  may  be  amended 
so  as  to  make  it  conform  to  the  proof  bringing  the  case  within 
the  federal  act,^*  and,  where  an  action  is  improperly  brought 
under  the  act,  the  pleadings  may  be  amended  so  as  to  conform 
to  the  proof,  and  this  is  permissible  on  remand  after  reversal.^^ 

Where  the  sole  beneficiaries  join  as  plaintiffs  in  an  action 
under  the  act,  an  amendment  substituting  the  personal  repre- 
sentative of  the  deceased  as  a  party  plaintiff  is  properly 
allowed,^®  nor  is  such  an  amendment  barred  by  the  period  of  lim- 
itations fixed  by  the  act  on  the  theory  that  it  introduces  a  new 
cause  of  action.^'  An  amendment  expressly  bringing  the  case 
within  the  federal  act  may  properly  be  allowed  after  the  expira- 
tion of  the  period  of  limitations.^*     But  where  an  amendment 


60  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Littleton,  —  Tex.  Civ.  App.  — ,  180 
S.  W.  1194.  Contra,  Jones  v. 
Kansas  City  Southern  R.  Co.,  137 
La.  178,  reversed  on  other  grounds 
241  U.  S.  181,  60  L.  ed.  — . 

61  Southern  Ry.  Co.  v.  Peters,  — 
Ala.  —,  69  So.  611. 

62  Southern  Ry.  Co.  v.  Peters,  — 
Ala.  — ,  69  So.  611. 

63  Kansas  City  Southern  R.  Co.  v. 
Jones,  241  U.  S.  181,  60  L.  ed.  — , 
rev'g  137  La.  178. 

64  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
v.  Tucker,  168  Ky.  144. 

65  Illinois  Cent.  R.  Co.  v.  Kelly, 
167  Ky.  745. 

66  Missouri,    K.    &   T.    R.    Co.    v. 


Wulf,  226  U.  S.  570,  57  L.  ed.  355, 
aff'g  113  C.  C.  A.  665,  192  Fed. 
919.  See  also  Troxell  v.  Delaware, 
L.  &  W.  R.  Co.,  227  U.  S.  434,  57 
L.  ed.  586,  rev'g  118  C.  C.  A.  272, 
200  Fed.  44. 

67  Missouri,  K.  &  T.  R.  Co.  v, 
Wulf,  226  U.  S.  570,  57  L.  ed.  355, 
aff'g  113  0.  C.  A.  665,  192  Fed.  919. 
But  see  Hall  v.  Louisville  &  N.  R. 
Co.,  157  Fed.  464,  aff'd  98  C.  C.  A. 
664,  174  Fed.  1021;  Allen  v.  Tusca- 
rora  Val.  R.  Co.,  229  Pa.  97,  30 
L.R.A.(N.S.)  1096,  140  Am.  St.  Rep. 
714;  Union  Pac.  R.  Co.  v.  Wyler, 
158  U.  S.  285,  39  L.  ed.  983. 

68  Jorgenson  v.  Grand  Rapids  &  I. 
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introduces  a  new  or  different  cause  of  action  it  is  equivalent  to 
a  new  suit,  as  to  which  the  running  of  the  period  of  limitations 
is  not  arrested.®'  Where  an  amendment  merely  expanded  or 
amplified  what  was  alleged  in  the  support  of  a  cause  of  action 
already  asserted,  it  relates  back  to  the  commencement  of  the 
action  and  is  not  affected  by  the  expiration  of  the  period  of 
limitations.'"  Thus  where  a  complaint  set  forth  that  the  de- 
fendant was  operating  a  line  of  railroad  between  certain  states, 
that  the  plaintiff  was  in  defendant's  employ,  that  when  he  was 
injured,  he  was  in  the  line  of  duty,  proceeding  to  board  one 
of  defendant's  trains,  that  the  injury  was  sustained  in  another 
state  through  the  defendant's  negligence  in  permitting  the  right 
of  way  to  remain  in  a  dangerous  condition,  it  was  held  not  error 
to  permit  an  amendment  alleging  that  at  the  time  of  the  injury 
both  the  plaintiff  and  the  defendant  were  engaged  in  interstate 
commerce  although  such  permission  was  given  after  the  expira- 
tion of  the  period  of  limitation  fixed  in  the  act.'^ 

Permitting  the  trial  to  proceed  after  the  allowance  of  an 
amendment  bringing  the  action  under  the  federal  act  is  not 
erroneous  where  defendant's  counsel  refused  to  claim  surprise. '^^ 
The  allowance  of  an  amendment  alleging  facts  bringing  the  case 
within  the  act  raises  no  question  under  the  laws  of  the  United 
States.''^ 

§  1349.  Same  subject;  actions  for  death.  In  actions  for 
death  the  existence  of  the  beneficiaries  named  in  the  statute 
must  be  alleged  and  proved ;  '*  but  a  petition  which  shows  that 
the  persons  in  whose  behalf  the  action  is  maintained  are  within 
the  statutory  classification  of  beneficiaries  is  sufficient ;  "^^  and 

Ry.    Co.,  —   Mich.   — ,    155   N.    W.  72  Seaboard  Air  Line  Ry.  v.  Koen- 

535.  necke,  239  U.  S.  352,  60  L.  ed.  — , 

69  Seaboard  Air  Line  Ry.  v.  Renn,       aff'g  101  S.  C.  86. 

241  U.  S.  290,  60  L.  ed.  — ,  aflf'g  —  '^  Kansas   City   Western   Ry.   Oo. 

N    C    —    84  S    E    964  ^-  M^Adow,  240  U.  S.  51,  60  L.  ed. 

70  Seaboard  Air  Line  Ry.  v.  Renn,       "'  ^^'^  (^^«-  ^PP")'  1^4  S.  W.  188. 

74  North  Carolina  R.  Co.  v.  Zach- 


241  U.  S.  290,  60  L.  ed.  — ,  aff'g  — 
N.   C.  — ,  84   S.   E.  964. 


ary,   232   U.   S.  248,  58   L.  ed.   591, 

9  *N.  C.  C.  A.  109,  rev'g  156  N.  C. 
71  Seaboard  Air  Line  Ry.  v.  Renn,       49^ 

241  U.  S.  290,  60  L.  ed.  — ,  aff'g  —  75  Illinois    Cent.   R.   Co.   v.    Stew- 

N.  C.  — ,  84  S.  E.  964.  art,  138  C.  C.  A.  444,  223  Fed.  30. 
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the  inclusion  of  persons  not  entitled  to  share  in  the  distribution 
is  immaterial  where  upon  the  trial  reference  to  them  is  treated 
as  surplusage,  and  the  court  expressly  limits  recovery  to  the  use 
of  the  proper  beneficiaries.'^ 

Where  the  action  is  prosecuted  for  the  benefit  of  the  parents 
of  the  deceased  the  plaintiff  must  allege  and  prove  that  dece- 
dent left  no  widow  or  children  surviving  him.'"  However,  in 
the  absence  of  direct  evidence  upon  the  subject,  the  evidence 
may  be  such  as  to  permit  an  inference  that  such  was  the  case.'* 

A  declaration  which  contains  no  positive  averment  of  pecu- 
niary loss  to  the  parents  for  whose  benefit  the  action  was 
brought,  and  which  does  not  set  out  facts  or  circumstances 
sufficient  to  apprise  the  defendant  with  reasonable  particularity 
that  such  loss  was  suffered,  is  insufficient.'^ 

§  1350.  Same  subject;  alternative  allegations  setting  up 
both  state  and  federal  law.  To  protect  himself  in  advance  of 
definite  knowledge  as  to  which  law  applies,  the  plaintiff  may 
set  up  a  cause  of  action  under  the  federal  act  in  one  count  and 
under  the  state  law  in  another  CGunt.^°  However,  the  courts  are 
not  in  accord  as  to  whether  an  election  may  be  required  and, 
if  so,  at  what  stage  of  the  proceedings.  On  the  one  hand  it  is 
contended  that,  since  the  liabilities  and  defenses  under  the  state 
and  federal  laws  are  frequently  very  different  in  character,  it  is 
imposing  too  great  a  burden  upon  the  defendant  to  expect  it  to 
meet  the  varying,  and  in  fact  conflicting  issues  presented  where 
an  election  is  not  required  in  advance  of  trial.  This  view  has 
been  upheld.*^ 

On  the  other  hand  it  4s  claimed  that  to  require  an  election 
in  advance  of  trial  will  frequently  work  a  hardship  upon  the 
plaintiff,  since,  where  the  facts  are  obscure,  he  would  be  re- 

76  Illinois  Cent.  R.  Oo.  v.  Stewart,  80  San  Antonio  &  A.  P.  Ry.  Co.  v. 

138  C.  C.  A.  444,  223  Fed.  30.  Littleton,  —  Tex.  Civ.  App.  — ,  180 

77MofiFett   V.   Baltimore   &    0.   R.  S.  W.  1194. 
Co.,  135  C.  C.  A.  607,  220  Fed.  39.  81  Louisville     &     N.     R.     Co.     v. 

78Moffett   V.   Baltimore   &   O.   R  Strange's     Adm'x,     156     Ky.     439; 

Co.,  135  C.  C.  A.  607,  220  Fed.  39.  South  Covington  &  C.  St.  R.  Co.  v. 

79  Garrett  v.   Louisville   &  N.   R,  Finan's      Adm'x,      153      Ky.      340; 

Co.,  235   U.   S.  308,   59   L.   ed.  242,  Thompson  v.  Cincinnati,  N.  0.  &  T. 

aff'g  117  C.  0.  A.  109,  197  Fed.  715.  P.  R.  Co.,  165  Ky.  256. 
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quired  to  elect  at  a  time  when  lie  could  not  intelligently  deter- 
mine which  act  applied.  This  view  seems  to  be  supported  by  the 
weight  of  authority.*^  As  was  said  by  the  Massachusetts  Su- 
preme Judicial  Court: 

"It  ofttimes  would  be  a  great  hardship  upon  the  parties 
to  compel  them  to  try  out  first  the  question  whether  the  federal 
act  applies,  and,  if  it,  in  the  end  shall  be  decided  that  it  does 
not,  then  to  test,  by  further  litigation,  their  rights  i  nder  the 
state  statute.  The  short  period  of  limitations  provided  in  each 
act  often  might  expire  before  a  final  decision  could  be  reached. 
If  adverse  to  the  plaintiff  on  the  ground  of  error  in  the  form  of 
relief  sought,  he  thus  might  be  barred  from  a  just  recovery. 
Although  both  the  federal  and  state  statutes  are  liberal,  *  *  * 
nevertheless  the  allowance  of  such  amendments  rests  commonly 
in  the  sound  discretion  of  the  trial  judge  and  is  not  subject  to 
revision  on  exceptions.  As  it  is  not  a  matter  of  right,  substan- 
tial interests  might  be  lost  through  no  fault  of  a  plaintiff  who 
constantly  had  been  alert  in  his  own  behalf. 

"The  federal  act  has  been  construed  as  covering  injuries  oc- 
curring at  the  moment  when  the  particular  servi'ce  performed 
is  a  part  of  interstate  commerce,  *  *  *  Whether  a  railroad 
employee  is  engaged  in  interstate  or  intrastate  commerce  often 
involves  legal  discrimination  of  great  nicety  about  which  even 
the  justices  of  the  highest  court  are  not  always  in  harmony. 
*  *  *  It  would  be  a  saving  of  expense  both  to  the  parties  and 
to  the  Commonwealth  if  the  two  actions  could  be  prosecuted  to- 
gether, so  that  by  one  trial  the  facts  could  be  ascertained  and 
the  causes  ended  by  the  determination  of  the  governing  prin- 
ciples of  law.  Where  the  settlement  of  an  issue  of  fact  de- 
pends upon  conflicting  evidence,  it  seems  more  likely  that  the 
truth  will  be  ascertained  by  adducing  all  the  evidence  at  one 

82  Corbctt  V.  Boston  &  M.  E.  R.,  Line  R.  Co.,  190  Ala.  132,  rev'g  At- 

219  Mass.  351,  9  N.  C.  0.  A.  691;  lantic  Coast  Line  R.  Co.  v.  Jones,  9 

Bankson  v.  Illinois  Cent.  R.  Co.,  196  Ala.  App.  499 ;  Atkinson  v.  Bullard, 

Fed.    171;    Kocnnecke    v.    Seaboard  14  Ga.  App.  69;  Tinkham  v.  Boston 

Air   Line   Ry.,   101    S.    C.   86,   afl'd  &  M.  R.  R.,  77  N.  H.  111.     See  also 

239  U.  S.  352,  60  L.  ed.  — ;  IIowcll  note  in  9  N.  0.  C.  A.  691-702,  where 

V.   Atlantic   Coast   Line   R.    Co.,   99  all  of  the  authorities  arc  cxhaustivc- 

(S.  C.  417;  Ex  parte  Atlantic  Coast  ly  reviewed. 
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time  before  a  single  tribunal  and  enabling  it  to  find  out  the 
real  situation  under  an  adequate  statement  of  the  governing 
rules  of  law  applicable  to  all  phases,  than  to  require  two  dis- 
tinct and  successive  inquiries  before  separate  tribunals  where 
only  a  single  aspect  of  the  incident  could  be  open  to  investi- 
gation at  one  time. 

"There  are  important  points  of  dissimilarity  between  the 
rights  conferred  and  the  burdens  imposed  under  the  two  stat- 
utes. The  rules  of  evidence  may  be  different.  The  principles 
of  law  by  which  liability  may  be  established  under  the  two 
statutes  are  somewhat  divergent.  Difficulties  will  be  presented 
in  the  trial  which  will  require  great  care  and  a  strong  grasp 
by  the  presiding  judge,  and  careful  discrimination  by  jurors. 
But  these  are  not  insurmountable  obstacles,  nor  do  they  appear 
to  counterbalance  the  advantages  which  will  accrue  in  per- 
mitting a  conjoint  prosecution  of  the  two  causes  in  appro- 
priate instances."  ®^ 

§  1351.  Practice  in  general.  Questions  pertaining  to  mere 
matter  of  procedure,  such  as  pleading,  or  the  order  of  evidence 
are  governed- by  the  lex  fori}^  But  a  substantive  right  or  de- 
fense arising  under  the  act  cannot  be  impaired  or  destroyed  by 
a  rule  of  state  practice.** 

The  Seventh  Amendment  to  the  Constitution  of  the  United 
States  under  which  a  substantial  compliance  with  the  common- 
law  standard  as  to  what  constitutes  a  jury  is  exacted  applies 
only  to  the  federal  government  and  is  inapplicable  to  proceed- 
ings in  a  state  court,  even  under  the  federal  act.  Consequently, 
in  an  action  under  the  Federal  Employers'  Liability  Act,  in  a 
state  court  trial  may  be  had  before,  or  a  verdict  returned  by,  a 
jury  of  less  than  twelve  where  authorized  by  the  laws  of  the 
state.®^     Of  course,  in  actions  in  the  United  States  courts,  the 

SSCorbett  v.  Boston  &  M.  R.  R.,  Coast  Line  R.   R.  v.  Burnette,  239 

219  Mass.  351,  9  N.  C.  C.  A.  691.  U.   S.   199,   60  L.  ed.  — ,   rev'g  163 

84  Central  Vermont  R.  Co.  v.  N.  C.  186,  failure  to  plead  bar 
White,  238  U.  S.  507,  59  L.  ed.  1433,  of  limitations  immaterial. 

9  N.  C.  C.  A.  265,  aff'g  87  Vt.  330.  86  Minneapolis  &  St.  L.  R.  Go.  v. 

85  Norfolk  Southern  R.  Co.  v.  Bombolis,  241  U.  S.  211,  60  L.  ed. 
Ferebee,  238  U.  S.  269,  59  L.  ed.  — ,  aff'g  128  Minn,  112;  St.  Louis  & 
1303,  aff'g  163  N.  C.  351;  Atlantic  S.   F.   R.   Co.  v.  Brown,   241   U.   S. 
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jury  must  be  constituted  in  accordance  with  the  common-law 
standards.*' 

§  1352.  Same  subject;  parties.  In  case  of  death  the  act 
give  a  right  of  action  to  the  personal  representative  of  the  de- 
ceased employee,  and  the  action  can  only  be  prosecuted  by  such 
representative.**  And  this  is  true  although  the  persons  suing 
as  plaintiffs  are  the  sole  surviving  beneficiaries  of  the  dece- 
dent.*' In  the  event  of  the  death  of  an  employee  after  com- 
mencing an  action  for  his  personal  injuries,  the  personal  repre- 
sentative only  is  entitled  to  revive  and  prosecute  the  action.'" 

Letters  of  administration  may  be  issued  notwithstanding  the 
fact  that  the  decedent  left  no  property  aside  from  the  right  of 
action  for  his  death  under  the  statute.'^ 

An  ancillary  administrator  is  entitled  to  maintain  an  action 
under  the  act  where  he  was  appointed  in  the  state  where  the 
death  occurred  and  his  suit  was  prosecuted  with  the  approval 
of  the  domiciliary  administratrix  w^ho  was  the  personal  bene- 
ficiary.'^   But  a  foreigTi  administrator  is  not  entitled  to  sue  in 

223,  60  L.  ed.  — ;   Chesapeake  &  0.  rev'g  118  C.  C.  A.  272,  200  Fed.  44; 

Ey.  Co.  V.  Carnahan,  241  U.  S.  241,  St.    Louis,    S.    F.    &    T.    R.    Co.    v. 

60    L.    ed.   — ;    Louisville   &    Nash-  Seale,  229  U.  S.  156,  57  L.  ed.  1129, 

ville  R.   Co.  V.   Stewart,   241   U.   S.  rev'g  —  Tex.  Civ.  App.  — ,  148  S. 

261,  60  L.  ed.  — ,  aflf'g  163  Ky.  823;  W.  1099,  3  N.  C.  C.  A.  800;  Penny 

Chesapeake  &   0.   R.   Co.  v.   Kelly's  v.  New  Orleans  G.  N.   R.   Co.,   135 

Adm'r,  241  U.  S.  485,  60  L.  ed.  — ,  La.  962;   Cincinnati,  N.  0.  &  T.  P. 

aff'g  161  Ky.  655;  Chesapeake  &  0.  R.   Co.  v.  Bonham,   130  Tenn.   435; 

R.  Co.  V.  Gainey,  241  U.  S.  494,  60  Hearst  v.  St.  Louis,  I.  M.  &  S.  R. 

L.  ed.  — ,  rev'g  162  Ky.  427;  Win-  Co.,  188  Mo.  App.  36. 
ters  V.  Minneapolis  &,  St.  L.  R.  Co.,  89  American  R.  Co.  of  Porto  Rico 

126  Minn.  260;   Louisville  &  N.  R.  v.   Birch,  224  U.  S.   547,  56  L.   ed. 

Co.  v.  Johnson's  Adm'x,  161  Ky.  824.  879 ;    Missouri,   K.   &   T.   R.    Co.   v. 

«7  Minneapolis  &  St.  L.  R.  Co.  v.  Wulf,  226  U.  S.  570,  57  L.  ed.  355 ; 

Bombolis,  241  U.  S.  211,  60  L.  ed.  Troxell  v.  Delaware,  L.  &  W.  R.  Co., 

— ,  aflf'g  128  Minn.  112.  227  U.  S.  434,  57  L.  ed.  586,  rev'g 

88  American  R.  Co.  of  Porto  Rico  118  C.  C.  A.  272,  200  Fed.  44. 
V.  Birch,   224  U.  S.   547,  56  L.   ed.  90  St.  Louis  Southwestern  Ry.  Co. 

879;    Missouri,   K.   &   T.   R.    Co.   v.  v.   Brothers,  —  Tex.   Civ.  App.  — , 

Wulf,  226  U,  S.  570,  57  L.  ed.  355,  165  S.  W.  488. 

aff'g  113  C.  C.  A.  665,  192  Fed.  919;  91  Gulf,    C.    &    S.    F.    Ry.    Co.    v. 

Troxell   v.    Delaware,    L.    &    W.    R.  Bcezlcy,  —  Tex.  Civ.  App.  — ,   ]53 

Co.,  227  U.  S.  434,  57   L.  ed.  586,  S.  W.  651. 
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a  state  other  tlian  that  in  which  he  was  appointed  unless  au- 
thorized to  do  so  by  the  lex  jori.^^ 

The  want  of  legal  capacity  in  one  other  than  the  personal  rep- 
resentative to  sue  as  an  individual  under  the  act  is  substantive 
in  character  and  not  subject  to  waiver,'*  and  may  be  raised  in 
the  appellate  court  for  the  first  time.'^  Where  the  widow  in 
an  action  under  the  state  law  recovered  judgment  for  the  death 
of  her  husband,  who  was  killed  while  both  he  and  the  railroad 
employing  him  were  engaged  in  interstate  commerce,  it  has 
been  held  that  she  could  not  after  the  entry  of  judgment  appear 
as  administratrix  and  adopt  the  judgment.'^ 

A  fellow-servant  or  an  agent  of  the  company  whose  negli- 
gence caused  the  injury  cannot  be  sued  under  the  federal  act 
since  it  applies  exclusively  to  common  carriers  by  railroad. 
But  he  is  nevertheless  liable  under  the  state  law.  He  cannot 
therefore  be  joined  as  a  codefendant  with  the  railroad  com- 
pany.^'  Where  under  the  laws  of  the  state  the  lessor  of  a  rail- 
road continues  liable  for  the  acts  of  the  lessee,  the  lessor  may 
be  sued  for  an  injury  sustained  by  an  employee  of  the  lessee 
through  the  negligence  of  the  latter.'^ 

§  1353.  Same  subject;  removal  of  causes.  Under  the  amend- 
ment of  1910  an  action  under  the  act  cannot  be  removed  to  the 
federal  courts  upon  the  ground  of  diversity  of  citizenship  '^ 
nor  upon  any  ground  whatsoever.^ 

92  Anderson  v.  Louisville  &  N.  R.  ^^  Vaughan  v.  St.  Louis  &  S.  F.  R. 
Co.,  127  C.  C.  A.  277,  210  Fed.  689.  Co.,    177    Mo.   App.    155.     See   also 

93  Baltimore  &  0.  R.  Co.  v.  Evans,  Dungan  v.  St.  Louis  &  S.  F.  R.  Co., 
110  C.  C.  A.  156,  188  Fed.  6.     See  178  Mo.  App.  164. 

also    Midland    Val.    R.    Co.    v.    Le-  9'  Kelly's  Adm'x  v.  Chesapeake  & 

moyne,     104     Ark.     327;     Hall     v.  0.  Ry.  Co.,  201  Fed.  602. 

Southern  R.  Co.,  146  N.  C.  345.  98  North  Carolina  R.  Co.  v.  Zach- 

94  Missouri,  K.  &  T.  R.  Co.  v.  ary,  232  U.  S.  248,  58  L.  ed.  591,  9 
Lenahan,  39  Okla.  283.  N.  C.  C.  A.  109,  rev'g  156  N.  C.  496. 

95  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Contra,  Wagner  v.  Chicago  &  A.  R. 
Hesterly,  228  U.  S.  702,  57  L.  ed.  Co.,  265  111.  245,  aflf'd  239  U.  S.  452, 
1031,  rev'g  98  Ark.  240;  Cincinnati,  60  L.  ed.  — ,  11  N,  C.  C.  A.  1087. 
N.  0.  &  T.  P.  R.  Co.  V.  Bonham,  130  99  Kansas  City  Southern  R.  Co.  v. 
Tenn.  435;  La  Casse  v.  New  Or-  Leslie,  238  U.  S.  599,  59  L.  ed.  1478, 
leans,  T.  &  M.  R.  Co.,  135  La.  129;  rev'g  112  Ark.  305. 

Southern  Ry.  Co.  v.  Howerton   (Ind.  l  Kansas  City  Southern  R.  Co.  v. 

App.),  101  N.  E.  121.  Leslie,  238  U.  S.  599,  59  L.  ed.  1478, 
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§  1354.  Same  subject;  evidence.  As  in  the  case  of  other 
branches  of  practice,  the  question  of  evidence  is  hirgely  gov- 
erned by  local  rules,  unless  the  parties  are  thereby  deprived  of 
substantial  rights  under  the  act.^  State  and  federal  courts  take 
judicial  notice  of  the  act.^ 

Evidence  of  the  age,  probable  duration  of  life,  habits  of  in- 
dustry, means,  earnings,  health,  skill,  intelligence  and  charac- 
ter of  the  deceased,  his  reasonable  future  expectation,  and  other 
like  facts,  is  admissible.* 

To  assist  the  jury  hi  arriving  at  its  determination,  standard 
life  and  annuity  tables,  showing  at  any  age  the  probable  dura- 
tion of  life,  and  the  present  value  of  a  life  annuity,  are  admis- 
sible.^ But  the  rules  derived  from  such  tables  are  not  absolute 
g-uides  which  the  jury  is  bound  to  follow.^  They  are  not  inad- 
missible merely  because  of  the  fact  that  owing  to  the  dangers  of 
his  emplojTnent  the  employee  was  not,  at  the  time  of  the  acci- 
dent, an  insurable  risk.'^ 

Evidence  tending  to  show  the  character  of  plaintiff's  ordi- 
nary pursuits,  and  the  extent  to  which  his  injury  prevented  him 
from  following  those  pursuits  is  admissible,  and  this  is  true  al- 
though no  financial  loss  is  caused  thereby,  since  it  tends  to  show 
the  extent  of  his  physical  and  mental  suffering.®  Testimony 
tending  to  show  the  character  of  the  work  performed  by  plain- 
tiff" before  and  after  the  accident  is  competent  upon  the  ques- 
tion as  to  how  far  his  capacity  of  earning  a  livelihood  had  been 
impaired  by  his  injury.^ 

rev'g   112   Ark.    305;    Southern   Ry.  6  Vieksburg  &  M.  R.  Co.  v,  Put- 
Co.  V.  Lloyd,  2.",9  U.  S.  496,  60  L.  nam,  118  U.  S.  545,  30  L.  ed.  2or. 
ed.  — ,  aff'g  166  N.  C.  24.                               ^  Culp  v.  Virginian  Ry.  Co.,  —  W. 

2  Central     Vermont     R.     Co.     v.  Va.  — ,  87  S.  E.  187. 

White,  238  U.  S.  507,  59  L.  ed.  1433,  8  District   of   Columbia  v.   Wood- 

9  X.  C.  C.  A.  265,  aff'g  87  Vt.  330.  bury,  136  U.  S.  450,  34  L.  ed.  472, 

3  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  where  evidence  that  plaintiff,  a  doc- 
V.  Tucker,   108  Ky.   144.  tor,     had     contributed     to     medical 

4  Louisville  &  X.  R.  Co.  v.  Flem-  journals    prior    to    his    injury    was 
ing,  —  Ala.  — ,  69  So.  125.  held  admissible  although  there  was 

5  Vieksburg  &  M.  R.   Co.  v.   Put-  no  evidence  that  he  had  been  paid 
nam,  118  U.  S.  545,  30  L.  ed.  257;  therefor. 

Culp  V.  Virginian  Ry.  Co.,  —  W.  Va.  9  Texas  &  P.  R.  Co.  v.  Volk,  151 

— ,  87  S.  E.  187.  U.  S.  73,  38  L.  ed.  78,  wliere  it  was 

Snth.  Dam.  Vol.  V.— 19. 
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The  rejection  of  evidence  tending  to  show  contributory  neg- 
ligence cannot  be  sustained  upon  the  ground  that  it  was  offered 
in  bar  and  not  in  mitigation  of  damages,  especially  where  objec- 
tion on  that  ground  was  not  made  at  the  time  of  the  exclusion, 
and  there  was  no  settled  local  rule  requiring  counsel  with- 
out inquiry  by  the  court,  to  announce  in  advance  the  purpose 
for  which  evidence  is  tendered."  Upon  the  question  of  negli- 
gence or  contributory  negligence  the  defendant  is  not  limited 
to  its  printed  rules,  but  may  properly  introduce  in  evidence 
special  instructions  given  to  its  employees,  together  with  other 
well  known  rules,  practices  and  customs  promulgated  by  it  to 
govern  its  employees  in  the  safe  operation  of  its  trains.^^ 

Contradictory  statements  have  no  legal  tendency  to  estab- 
lish the  truth  of  a  subject  matter  to  which  they  relate.-^^ 

§  1355.  Same  subject;  instructions.  While  the  substance  of 
the  instructions  given  is  of  course  controlled  by  the  act,  and 
must  conform  to  the  construction  placed  thereon  by  the  Su- 
preme Court  of  the  United  States,  the  form,  manner  of  giv- 
ing and  the  like  is  purely  a  matter  of  local  practice,  so  long 
as  neither  of  the  parties  is  thereby  deprived  of  substantial 
rights  under  the  act.^^ 

In  the  courts  of  the  United  States  the  judge,  in  submitting 
a  case  to  the  jury,  may,  in  his  discretion,  whenever  he  thinks  it 
necessary  to  assist  them  in  arriving  at  a  just  conclusion,  com- 
ment upon  the  evidence,  call  their  attention  to  parts  of  it  which 
he  thinks  important  and  express  his  opinion  upon  the  facts; 
and  the  expression  of  such  an  opinion,  when  no  rule  of  law  is 
incorrectly  stated,  and  all  matters  of  fact  are  ultimately  sub- 
held  that  testimony  of  a  fellow-  12  Southern  Ry.  Co.  v.  Gray,  241 
workman  that  after  the  injury  u.  S.  333,  60  L.  ed.  — ,  rev'g  167 
plaintiff's  employer  "just  kept  hira       jr    q    ^oq 

on,  being  he  got  hurt,   so  he   could 

,  ,.   .         f        ,  ■         -e  1  13  The  sufficiency  of  particular  m- 

make    a    living    for    his    wife    and  *'        ^ 

family"  was  held  properly  admitted.  structions  is  treated  in   connection 

10  Kansas  City  Southern  Ry.   Co.  with  the  sections  to  which  they  re- 

V.  JoKes,  241  U.  S.  181,  60  L.  ed.  — ,  j^^^ 

rev'g  137  La.  178. 

iiCutp   V.  Virginian   Ry.   Co.,  -  i^Vicksburg  &  M.  R.  Co.  v.  Put- 

W.  Va.  --,  87  S.  E.  187.  nam,  118  U.  S.  545,  30  L.  ed.  257. 
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mitted  to  the  determination  of  the  jury,  will  not  be  reviewed.^* 
The  powers  of  the  federal  courts  in  this  respect  are  not  con- 
trolled bv  the  statutes  of  the  state  forbidding  judges  to  express 
any  opinion  upon  the  facts.^* 

Where  a  judginent  of  the  state  appellate  court  affirmed  the 
judgment  below  on  the  ground  that  there  was  no  evidence  of 
assumed  risk  sufficient  to  require  the  trial  court  to  prepare  and 
give  a  proper  instruction  in  lieu  of  a  defective  one  offered  by 
the  defendant  in  accordance  with  the  local  practice  requiring 
the  trial  court  to  prepare  or  direct  the  preparation  of  proper 
instructions  in  such  case  where  the  issue  is  one  which  should  be 
submitted  to  the  jury  and  an  examination  of  the  record  shows 
the  existence  of  evidence  sufficient  to  present  the  issue,  the 
judgment  of  the  state  court  will  be  reversed.^^ 

§  1356.  Same  subject;  special  interrogatories.  The  submis- 
sion of  special  interrogatories  as  to  the  amount  which  the  jury 
deducted  for  contributory  negligence  is  discretionary  with  the 
court,"  and  it  has  been  held  proper  to  refuse  to  submit  to  the 
jury  a  special  issue  on  the  question  of  contributory  negligence.^' 

§  1357.  Same  subject;  question  for  jury.  It  has  been  held 
that  the  sufficiency  of  the  evidence  to  take  the  case  to  the  jury 
will  be  determined  in  accordance  with  the  rule  prevailing  in 
the  state  courts.^'  While  the  question  has  not  as  yet  been  defi- 
nitely settled,  the  supreme  court  has  held  that  the  sufficiency  of 
the  evidence  to  sustain  a  recovery,  under  the  act,  when  properly 

15  Vicksburg  &  M.  R.  Co.  v.  Put-  by  his  negligence  to  his  own  injury, 
nam,  118  U.  S.  545,  30  L.  ed.  257,  as  alleged  in  the  answer?  (2)  How 
Nudd  V.  Burrows,  91  U.  S.  426,  23  much  is  the  whole  amount  of  dam- 
L.  ed.  286.  ages   sustained   by   the   plaintifT  by 

16  Chesapeake  &  0.  Ry.  v.  De  At-  reason  of  the  injuries  received  by 
ley,  241  U.  S.  310,  60  L.  ed.  — ,  him?  (3)  What  sum  should  be  do- 
rev'g  159  Ky.  687.  ducted  from  the  damages  sustained 

17  HuxoU  V.  Union  Pac.  R.  Co.,  —  by  plaintiff  as  the  proportion  or 
Neb.  — ,  155  N.  W.  900.  just    share    thereof    attributable    to 

18  Lloyd  V.  Southern  R.  Co.,   166  the  negligence  of  the  plaintiff?" 

X.  C.  24,  7  N.  C.  C.  A.  520,  aff'd  239  "  Louisville  &  N.  R.  Co.  v.  John- 

U.  S.  496,  60  L.  ed.  — ,  where  the  son's  Adm'x,  161  Ky.  824,  where  the 

defendant    requested    the    court    to  so-called  "scintilla"  rule  prevailing 

submit  the  following  special  issues:  in    Kentucky    was    applied    in    an 

"(1)    Did  the  plaintiff  contribute  action  under  the  act. 
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preserved,  presents  a  federal  question,  and  hence  reviewable  by 
that  court.^°  This  being  true,  reason  would  suggest  that  it  must 
be  determined,  when  presented,  in  accordance  with  the  rules 
prevailing  in  the  federal  courts.  Whether  an  employee  is  en- 
gaged in  interstate  commerce  is  ordinarily  a  mixed  question 
of  law  and  fact.^^  Where  the  undisputed  facts,  however,  show 
that  the  parties  were  engaged  solely  in  intrastate  commerce  at 
the  time  of  the  injury  it  is  error  to  submit  to  the  jury  the  ques- 
tion as  to  whether  the  state  or  the  federal  law  applies,^^  and  in 
such  case  the  court  may  decide  the  question  as  one  of  law.^^ 
But  where  an  issue  of  fact  is  raised  as  to  whether  they  were 
engaged  in  interstate  commerce  at  the  time  of  the  accident,  it 
has  been  held  that  the  court  should  instruct  the  jury  on  both  is- 
sues and  allow  them  to  decide  which  law  applies  according  as 
they  find  the  facts.^*  And  where  the  evidence  leaves  the  ques- 
tion in  doubt,  it  should  be  submitted  to  the  jury  under  proper 
instructions.^^  The  submission  of  the  question  to  the  jury 
where  the  evidence  warranted  a  peremptory  instruction  is  not 
prejudicial,  however,  where  the  complaining  party  was  not 
harmed  thereby.^^  Refusal  to  instruct  that  the  plaintiff  was 
not  engaged  in  interstate  commerce  is  proper  where  there  was 
evidence  in  support  of  plaintiff's  claim  that  he  was  so  employed 
at  the  time  of  his  injury,^'' 

The  court  cannot  properly  direct  a  verdict  for  the  defendant 
unless  it  can  say  as  a  matter  of  law  that  the  employee's  acts  con- 

20  Seaboard  Air  Line  R.  Co.  v.  24  Oamp  v.  Atlanta  &  C.  Air  Line 
Padgett,   236   U.   S.   668,   59   L.   ed.       r.  Co.,  100  S.  C.  294. 

777,  aff'g  99  S.  0.  3G4.  35  North  Carolina  R.  Co.  v.  Zacli- 

21  Atkinson    v.    Bullard,    14    Ga. 

arv,  232  U.  S.  248,  58  L.  ed.  591,  9 
App.  69.  • 

22  Atchison,  T.  &  S.  F.  R.  Co.  v.  N.  C.  C.  A.  109,  rev'g  156  N.  C. 
Pitts,  44  Okla.  604,  9  N,  C.  C.  A.  496;  Cherpeski  v.  Great  Northern 
545.  R.  Co.,  128  Minn.  360. 

23  Louisville,  &  N.  R.  Co.  v.  Hoi-  26  Pelton  v.  Illinois  Cent.  R.  Co., 
loway'3  Adm'r,   163   Ky.   125,   9   N.  _  ^^^^.^  _^  ^.^  ^.  ^^,  ,3^ 

C.    C.   A.   546n;    Cousins   v.   Illinois 

/-I     J-    T>    /-.       1.^r.   Tif         1-0    p  ^-  27  Southern  Ry.  Co.  v.  Lloyd,  239 

Cent.  R.   Co.,   126   Minn.   1/2,   6   A.  •'  -^    ' 

C.  C.  A.  182,  rev'd  241  U.  S.  641,  U.  S.  496,  60  L.  ed.  —  aff'g  166  N. 
60  L.  ed.  —    (mem.  dec).  C.  24,  7  N.  C.  C.  A.  520. 
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stituted  negligence  wliicli  was  tlie  sole,  proximate  cause  of  his 
injuries. 

§  1358.  Appeal  and  error.  Where  the  case  is  taken  to  the 
United  States  Supreme  Court  from  a  state  court,  the  power  of 
the  former  to  review  is  governed  by  the  Judicial  Gode.^^  Hence 
merely  incidental  questions  not  federal  in  character  will  not  be 
considered ;  in  other  words,  questions  cannot  be  reviewed  which 
do  not  in  their  essence  involve  the  existence  of  a  right  in  the 
plaintiff  to  recover  under  the  federal  act,  or  the  right  of  the  de- 
fendant to  be  shielded  from  responsibility  under  that  act, 
because  when  properly  applied  no  liability  on  its  part  would  re- 
sult.^" In  such  cases  the  court  is  not  a  court  of  general  review,^* 
and,  upon  a  writ  of  error  to  a  state  court,  the  supreme  court 
will  not  consider  assignments  of  error  which  do  not  involve  a 
construction  of  the  act.^^ 

The  rule  as  to  what  are  federal  questions  is  best  stated  in  the 
language  of  the  supreme  court  in  an  action  under  the  Safety 
Appliance  Act:  "Where  a  party  to  litigation  in  a  state  court 
insists,  by  way  of  objection  to  or  requests  for  instructions,  upon 
a  construction  of  a  statute  of  the  United  States  which  will  lead, 
or,  on  possible  findings  of  fact  from  which  the  evidence  may 
lead,  to  a  judgment  in  his  favor,  and  his  claim  in  this  respect, 
being  duly  set  up,  is  denied  by  the  highest  court  of  the  state, 
then  the  question  thus  raised  may  be  reviewed  in  this  court. 
The  plain  reason  is  that  in  all  such  cases  he  has  claimed  in  the 
state  court  a  right  or  immunity  under  a  law  of  the  United  States 
and  it  has  been  denied  to  him.  Jurisdiction  so  clearly  war- 
ranted by  the  Constitution  and  so  explicitly  conferred  by  the 

28  Houston    B.    &   T.    Ry.    Co.    v.  Padgett,  236  U.   S.   66S,   59  *L.   ed. 

Barger,  —  Tex.   Civ.   App.  — ,   176  777,  aff'g  99  S.  C.  364. 

S.  W.  870.  31  Seaboard    Air    Line    R.    Co.    v. 

MRev.  St.  §  709,  Judicial  Code  §  Ouvall,   225    U.   S.    477,    56    L.   ed. 
237.     St.  Louis,  I.  M.  &  S.  R.  Co.  v, 
McWhirter,  229  U.  S.  265,  57  L.  ed. 
1179,  rev'g  145  Ky.  427;   Seaboard 

Air  Line  R.  Co.  v.  Padgett,  236  U.  '^  *^«"t^'^l     Vermont     R.     Co.     v. 

S.  6G8,  59  L.  ed.  777,  aff'g  99  S.  C.  White,    238    U.    S.    507,    59    L.    ed. 

364.  1433,  9  N.  C.  C.  A.  265,  aff'g  87  Vt. 

80  Seaboard    Air    Line    R.    Co.    v.  330. 


117],   s.   c.   152   X.   C.   524,   writ   of 
error  dismissed. 
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act  of  Congress  needs  no  justification.  But  it  may  not  be  out 
of  place  to  say  that  in  no  other  manner  can  a  uniform  construc- 
tion of  the  statute  laws  of  the  United  States  be  secured,  so  that 
they  shall  have  the  same  meaning  and  effect  in  all  states  of  the 
Union."  ^'  But  it  must  "appear  from  the  record  that  there  was 
necessarily  present  a  definite  issue  as  to  the  correct  construction 
of  the  act,  so  directly  involved  that  the  court  could  not  have 
given  the  judgment  it  did  without  deciding  the  question  against 
the  contention  of  the  plaintiff  in  error."  '* 

In  another  case  it  was  said:  "Where  in  a  controversy  of  a 
purely  federal  character  the  claim  is  made  and  denied  that 
there  was  no  evidence  tending  to  show  liability  under  the  fed- 
eral law,  such  ruling,  when  duly  excepted  to,  is  reviewable, 
because  inherently  involving  the  operation  and  effect  of  the  fed- 
eral law."  ^  But  the  mere  assertion  of  a  formal  right  under 
the  act  is  not  sufficient  to  present  a  federal  question,  unless  the 
right  so  asserted  is  substantial.^^ 

A  claim  that  the  trial  court  erred  in  not  taking  the  case  from 
the  jury  upon  the  ground  that  there  was  no  evidence  sufficient 
to  justify  the  submission  of  the  case  to  the  jury,  presents  a  fed- 
eral question  reviewable  by  the  supreme  court.^'''  Whether  an 
amendment  was  granted  in  violation  of  the  period  of  limita- 
tions prescribed  in  the  act  presents  a  federal  question  subject 
to  re-examination  in  the  Supreme  Court  of  the  United  States, 
however  much  the  allowance  of  the  amendment  otherwise  might 
have  rested  in  the  discretion  of  the  court  below  or  have  been  a 
matter  of  local  procedure.^* 

Where  under  an  established  rule  of  state  practice  it  is  the 

33  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McWhirter,  229  U.  S.  265,  57  L.  ed. 
Taylor,  210  U.  S.  281,  52  L.  ed.  1061,       1179,  rev'g  145  Ky.  427. 

rev'g    71    Ark.    445 ;    Seaboard    Air  36  Seaboard    Air    Line    R.  Oo.    v. 

Line   R.   Co.   v.   Duvall,   225   U.    S.  Padgett,   236   U.   S.   668,   59  L.   ed. 

477,  56  L.  ed.  1171,  s.  c.  152  N.  C.  777,  aff'g  99  S.  C.  364. 

524,  writ  of  error  dismissed.  37  Sealx)ard    Air    Line   R.  Co.    v. 

34  Seaboard  Air  Line  R.  Co.  v.  Padgett,  236  U.  S.  668,  59  L.  ed. 
Diivall,   225   U.    S.    477,    56    L.    ed.  777,  aff'g  99  S.  C.  364. 

1171,   s.   c.   152   N.   C.   524,   writ  of  38  Seaboard  Air  Line  Ry.  v.  Renn, 

error  dismissed.  241  U.  S.  290,  aff'g  —  N.  C.  — ,  84 

35  St.  Louis,  I.  M.  &  S.  R.  Co.  v.       S.  E.  964. 
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duty  of  the  court  where  instructions  are  offered  upon  any  issue 
respecting  which  the  jury  should  be  instructed  to  prepare  or 
direct  the  preparation  of  proper  instructions  where  those  of- 
fered are  incorrect  in  fonn  or  substance  and  an  improper  instruc- 
tion was  refused  by  the  state  court,  the  action  being  sustained  by 
the  state  appellate  court  on  the  ground  that  there  was  no  evi- 
dence upon  which  it  could  be  predicated,  even  if  properly 
drawn,  a  federal  question  is  presented  permitting  a  review  in 
the  Supreme  Court  of  the  United  States,  and  where  there  was 
evidence  which  would  require  the  giving  of  a  proper  instruc- 
tion in  accordance  with  the  practice  of  the  state  the  judgment 
will  be  reversed.^' 

The  application  of  the  common  law  of  the  state  in  no  way 
involving  the  construction  or  application  of  the  federal  act 
does  not  present  a  federal  question.'"  Hence  the  decision  of 
the  state  court  that  defects  in  a  pleading  were  cured  by  evidence 
and  admissions  in  other  pleadings  does  not  present  a  federal 
question.*^  The  action  of  the  court  in  treating  a  declaration 
as  amended  to  conform  to  the  proofs,  involves  a  mere  question 
of  local  practice.*^  So  where  the  trial  court  treated  an  allega- 
tion that  plaintiff  was  engaged  in  interstate  commerce  as  elimi- 
nated, the  evidence  showing  that  the  accident  occurred  outside 
of  interstate  commerce,  the  court's  action  involved  the  applica- 
tion of  a  mere  rule  of  local  practice  and  raised  no  question  of 
federal  right.*^ 

The  conclusion  of  the  state  court,  supported  by  the  record, 
that  the  issue  of  assumption  of  risk  was  not  presented,  and 

89  Chesapeake  &  0.  Ry.  Co.  v.  De  White,  238  U.  S.  507,  59  L.  ed.  1433, 

Atley,  241  U.  S.  310,  60  L.  ed.  — ,  9  N.  C.  0.  A.  265,  aff'g  87  Vt.  330. 

rev'g  159  Ky.  687.  42  Wabash   R.    Co.   v.   Hayes,   234 

40  Chicago  &  A.  R.  Co.  v.  Wag-  U.  S.  86,  58  L.  ed.  1226,  6  N.  C.  C. 
net,  239  U.  S.  452,  60  L.  ed.  —  ^-  224,  s.  c.  180  111.  App.  511,  writ 
aflf'g   265   111.   245   where   the   state  «*  ^^^'^  dismissed. 

.  ,.  ij  XI,   X  xu     J  r     ^     ^       1  43  Wabash  R.  Co.  v.  Haves,  234  U. 

court  held  that  the  defendant,  who  _      •  ^  <j    ^    r^     < 

S.  86,  o8  L.  ed.  1226,  6  N.  C.  C.  A. 

was  not  the  plaintiff's  employer,  was  ^24,  s.  c.  180  111.  App.  511,  writ  of 

not  discharged  by  a  release  given  by  ^^^.^^  dismissed. 

plaintiff  to  his  employer,  who  was  44  Southern  Ry.  Co.  v.  Lloyd,  239 

a  joint   tort-feasor   with   defendant.  U.  S.  496,  60  L.  ed.  — ,  aff'g  166  N. 

41  Central     Vermont     R.     Co.     v.  C.  24,  7  N.  C.  C.  A.  520. 
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therefore  under  tlie  state  practice  was  not  reviewable  on  appeal 
does  not  deny  a  federal  right.^*  An  assignment  of  error  based 
upon  the  court's  charge  that  if  the  jury  found  that  if  the  act 
of  an  employee  in  "going  into  the  express  car  was  such  an  act 
on  his  part  that  a  reasonably  prudent  man  ordinarily  would  not 
have  done  under  the  circumstances  of  the  situation"  he  would 
be  guilty  of  contributory  negligence  does  not  present  a  federal 
question,  since  it  raises  no  specific  question  as  to  the  proper 
construction  of  the  act.*^ 

Questions  as  to  the  excessiveness  of  the  verdict  will  not  be 
reviewed  by  the  supreme  court  on  writ  of  error  to  a  state  court  ** 
and  where  no  error  of  law  intervenes  the  judgment  will  not  be 
reversed  on  that  ground.*' 

Whether  the  question  of  employment  in  interstate  commerce 
was  properly  raised  in  the  trial  court  is  a  question  of  state  prac- 
tice **  and  vphere  the  highest  court  of  the  state  either  decided  or 
assumed  that  the  record  presented  a  question  of  federal  right, 
and  decided  against  the  party  asserting  that  right,  the  supreme 
court  will  pass  upon  the  merits  of  the  question  so  raised.** 

An  objection  which  was  not  raised  in  the  state  appellate  court 
will  not  be  considered  by  the  Supreme  Court  of  the  United 
States.^"  A  motion  for  a  peremptory  instruction  sufficiently 
challenges  the  plaintiff's  right  to  proceed  under  the  state  law." 

Where  the  judgment  of  the  United  States  Circuit  Court  is 
founded  upon  the  Federal  Employers'  Liability  Act,  the  judg- 
ment of  the  circuit  court  of  appeals  is  not  final,  and,  where  it 

45  Seaboard  Air  Line  R.  Co.  v.  30  years  and  whose  earnings  were 
Duvall,    225    U.    S.    477,    56    L.    ed.       $900  per  year. 

1171,   s.   c.   152   N.   C.   524,   writ  of  48  Xortli  Carolina  R.  Co.  v.  Zach- 

error  dismissed.  ary,  232  U.  S.  248,   58  L.  ed.   591, 

46  Southern      Ry. — Carolina      Di-       g  jq-    q    q   ^,  io9. 

vision  V.  Bennett,  233  U.  S.  80,  58  49  j^orth  Carolina  R   Co.  v.  Zach- 

L.  ed.  860,  10  N.  C.  C.  A.  853,  aflf'g       ^^^^  232  U.  S.  248,  58  L.  ed.   591, 
98  S.  C.  42.  ^.9  N.  C.  C.  A.  109. 

47  Southern  Ry. — Carolina  Di-  en  t  u  o  ^-i  t?^  nr.  qai 
vision  V.  Bennett,  233  U.  S.  80,  58  '"'itV..  T  J''  116  Va 
L.  ed.  860,  10  N.  C.  C.  A.  853,  aff'g       U.  S.  229,  60  L.  ed.  -,  aff  g  116  Va. 


S.  0.  42,  where  a  verdict  for  $20,- 


189. 


000  was  rendered  for  the  death  of  a  "  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 

fireman   whose  life   expectancy   was       v.  Tucker,  168  Ky.  144. 
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exceeds  one  thousand  dollars,  it  may  be  reviewed  by  the  supreme 
court  on  writ  of  error.^^ 

Mere  disputes  as  to  the  conflicting  tendencies  of  the  proof  will 
not  be  reviewed.^'  Where  at  the  request  of  the  defendant  the 
court  instructed  the  jury  that  the  employee  was  not  engaged  in 
interstate  commerce  at  the  time  of  his  injury,  the  defendant  is 
estopped  to  make  a  contrary  claim.**  Where  the  state  law  is  so 
similar  to  the  federal  act  that  the  liability  of  the  defendant 
would  not  be  affected  by  the  question  of  which  governed  the 
case,  it  is  immaterial  which  law  is  applicable,*^  and  an  instruc- 
tion upon  contributory  negligence  under  the  state  law  is  not 
ground  for  reversal  where  it  is  more  favorable  than  the  rule  ap- 
plicable under  the  federal  act.*®  The  refusal  of  an  instruction 
as  to  the  legal  result  which  could  follow  only  upon  certain  hy- 
potheses which  were  expressly  negatived  by  special  findings  of 
the  jury  is  not  ground  for  reversal.*' 

The  rule  in  the  federal  courts  is  that  an  erroneous  instruc- 
tion on  damages  cannot  be  cured  by  remittitur  where  the  ele- 
ments of  damages  are  of  such  an  indeterminate  character  that 
there  is  no  criterion  for  segregation.**  Since,  where  contribu- 
tory negligence  is  claimed,  the  amount  of  the  verdict  is  neces- 
sarily dependent  upon  the  amount  of  negligence  attributable  to 
the  defendant,  the  submission  of  an  improper  issue  of  negligence 


52  Missouri,  K.  &  T.  R.  Oo.  v. 
Wulf,  226  U.  S.  570,  57  L.  ed.  355, 
aff'g  113  C.  C.  A.  665,  192  Fed. 
919. 

53  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Devine,  239  U.  S.  52,  60  L.  ed.  — , 
aff'g  266  111.  248. 

54  Wabash  R.  Co.  v.  Hayes,  234 
U.  S.  86,  58  L.  ed.  1226,  6  N.  C.  C. 
A.  224,  s.  c.  180  111.  App.  51],  writ 
of  error  dismissed. 

55  Kansas  City  W.  Ry.  Co.  v.  Mc- 
Adow,  240  U.  S.  51,  60  L.  ed.  — , 
aff'g  (Mo.  App.),  164  S.  W.  188; 
Chicago  &  N.  W.  R.  Co.  v.  Gray, 
237  U.  S.  399,  59  L.  ed.  1018,  9  N. 
0.  C.  A.  452,  aff'g  153  Wis.  637. 

66    Chicago,  R.  I.  &  P.  Ry.  Co.  v. 


Wright,  239  U.  S.  548,  60  L.  ed.  — , 
aff'g  96  Neb.  87.  In  this  case  the 
state  court  erroneously  proceeded 
upon  the  theory  that  the  action  was 
governed  by  the  state  law  under 
which  contributory  negligence  was 
a  bar  to  recovery,  except  where  the 
employee's  negligence  was  slight 
and  that  of  the  employer  gross  in 
comparison,  in  which  case  the  neg- 
ligence of  the  former  was  not  a  bar 
but  operated  to  diminish  the  dam- 
ages proportionately. 

57  Kanawha  &  M.  Ry.  Co.  v.  Kerse, 
239  U.  S.  576,  60  L.  ed.  — . 

88  New  York,  C.  t  St.  L.  R.  Co.  v. 
Niebel,  131  C.  C.  A.  248,  214  Fed. 
952. 
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is  prejudicial  notwithstanding  tlie  submission  of  another  and 
proper  issue  upon  which  a  finding  of  negligence  could  have  been 
sustained/' 

The  fact  that  the  court  below  may  have  inaccurately  ex- 
pressed in  one  respect  its  reasons  for  affirmance  does  not  require 
the  supreme  court  to  reverse  the  judgment  where  no  reversible 
error  exists.^"  Where  a  judgment  in  favor  of  the  plaintiff  in  an 
action  under  the  act  was  reversed  by  the  state  court  and  upon 
the  subsequent  trial  the  plaintiff  recovered  a  less  amount,  judg- 
ment for  which  w^as  affirmed  by  the  state  court,  the  United 
States  Supreme  Court  will  not  order  the  former  judgment  re- 
instated where  an  erroneous  instruction  was  given  upon  the 
first  trial. ^^  The  Supreme  Court,  however,  declined  to  consider 
whether  if  error  had  not  intervened  in  the  first  trial,  judgment 
thereon  would  have  been  reinstated  notwithstanding  the  judg- 
ment in  the  second  trial.^^  Where  a  judgment  is  erroneous 
because  the  action  was  prosecuted  in  the  name  of  the  widow 
it  should  be  reversed  without  prejudice  to  her  rights  under  the 
act.«^ 

The  practice  of  granting  a  partial  new  trial  upon  the  sole 
question  of  damages,  eliminating  the  question  of  contributory 
negligence  is  rarely  proper,  and,  as  the  supreme  court  says,  not 
to  be  commended.^*  However,  where  the  issues  are  clearly  sev- 
erable, such  as  where  upon  the  trial  below  the  jury  in  answers 
to  special  interrogatories  expressly  found  that  the  employee 
was  free  from  contributory  negligence,  and  their  finding  was 
justified  by  the  evidence,  the  granting  of  a  partial  new  trial 

59  Louisville  &  N.  R.  Co.  v.  Hei-  art,  241  U.  S.  261,  60  L.  ed.  — ,  aff'g 

nig's  Adm'x,   162  Ky.   14.     In  such  163  Ky.  823,  s.  c.  156  Ky.  550,  157 

case   the  jury  might  well   conclude  Ky.  642. 

that  as  the  plaintiff  was  negligent  62  Louisville  &  N.  R.  Co.  v.  Stew- 
in  but  one  particular,  while  the  car-  g.^.^^  941  U.  S.  261,  60  L.  ed.  — ,  aff'g 
rier  was  negligent  on  two  grounds,  ^^^3  j^^    g^g^  g    ^    i^q  j^y.  550,  157 
the  negligence  of  the  defendant  was  ^         '_, 
much    greater,    thus    requiring    the  ^e3  Cincinnati,   N.    0.   &   T.    P.    R. 


latter  to  bear   the  greater   part   of 
the  loss 


Co.  V.  Bonham,  130  Tenn.  435. 


60  St.    Louis    &    S.    F.    R.    Co.    V.  64  Norfolk     Southern    R.     Co.     v. 
Brown,  241  U.  S.  223,  60  L.  ed.  — .       Ferebee,   238   U.   S.   269,   59   L.   ed. 

61  Louisville  &  N.  R.  Co.  v.  Stew-       1303,  aff'g  163  N.  C.  351. 
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upon  the  sole  issue  of  the  amount  of  damages  does  not  present 
a  federal  question,  especially  where  the  defendant  made  no  re- 
quest for  the  modification  of  the  mandate,  nor  for  permission  to 
introduce  newly  discovered  evidence.®^  The  offer  of  the  plain- 
tiff after  judgment  to  consent  to  a  partial  new  trial  on  the  is- 
sue of  damages  does  not  preclude  a  reversal  for  partial  new 
trial  on  the  ground  of  error  in  the  instructions  on  damages, 
since  it  is  the  province  of  the  court  to  determine  the  propriety 
of  a  new  trial  even  though  both  parties  consent  to  it.^® 

Where  the  state  law  provides  for  the  addition  of  a  penalty 
of  ten  per  cent,  of  the  damages  recovered  in  the  event  of  an  af- 
firmance where  a  supersedeas  is  obtained  on  appeal  or  error,  such 
a  penalty  is  properly  assessed  in  an  action  under  the  Federal 
Employers'  Liability  Act  where  the  judgment  appealed  from  is 
afiirmed.^ 

65  Norfolk  Southern  R.  Co.  v.  67  Louisville  &  N.  R.  Co.  v.  Stew- 
Ferebee,  238  U.  S.  269,  59  L.  ed.  art,  241  U.  S.  261,  60  L.  ed.  —  aff'g 
1303,  aff'g  163  N.  C.  351. 

66  Kenney  v.  Seaboard  Air  Line  R.  ^^^  ^^^  «23,  S.  C.  156  Ky.  550,  157 
Co.,  165  N.  C.  99.  Ky.  642. 
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Introduction. 
Nature,  scope,  and  effect. 
Constitutionality  in  general. 
Same  subject;   delegation  of  judicial  functions. 
Same  subject;  abolition  of  defenses. 

Same    subject;    police    power;     vested    and    contract    rights;     due 
process  of  law. 


right  to  jury  trial. 

right  to  judicial  remedies. 

impairment  of  obligation  of  contracts. 

compulsory  acts. 

provisions  governing  partial  invalidity. 

tax  provisions. 

by   whom  and  how   constitutional  question  may   be 


Same  subject; 
Same  subject; 
Same  subject; 
Same  subject; 
Same  siibject; 
Same  subject; 
Same  subject; 

raised. 
Same  subject;   insurance  provisions. 
Conflict  of  laws. 

Existence  of  relation  of  master  and  servant. 
Election. 

Employments  within  the  acts. 

Accidents  or  injuries  arising  out  of  and  in  the  course  of  employ- 
ment; general  rules. 
Same  subject;  disease. 

wilful  misconduct. 

acts  of  nature. 

sportive  acts. 

suicide. 

intermission  from  or  suspension  of  work. 

assaults. 


Same  subject 

Same  subject 

Same  subject 

Same  subject 

Same  subject 

Same  subject 

Dependency. 

Notice. 

Award  of  compensation. 

Injuries  caused  by  negligence  of  third  persona 


§  1359.  Introduction,    '^o  remedial  legislation  in  American 
history  has  proved  as  popular  as  the  so-called  Workmen's  Com- 
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pensation  Acts.  In  the  seven  years  wliich  have  elapsed  since 
the  passage  of  what  was  practically  the  first  American  Act, 
thirty-two  states  have  accepted  the  principle  that  the  burden 
of  industrial  accidents  should  be  borne  in  part  by  society  as 
represented  by  the  industry,  while  the  federal  government  has 
but  recently  passed  an  act  applicable  to  federal  employees. 

The  subject  is  not  directly  connected  with  the  Law  of  Dam- 
ages, and  treatment  within  the  scope  of  a  single  chapter  must 
necessarily  be  confined  to  a  mere  outline  or  skeleton  of  the  rules 
applicable. 

§  1360.  Nature,  scope  and  effect.  Compensation  acts  par- 
take more  of  the  law  of  insurance  than  probably  any  other 
branch  of  the  law.  In  a  measure  they  provide  for  a  species 
of  industrial  insurance.  The  growth  of  industrialism,  and  the 
increased  use  of  dangerous  and  complicated  machinery,  the  con- 
stantly increasing  toll  of  dead  and  maimed  workmen,  and  the 
injustice  and  inadequacy  of  the  common-law  remedies  were 
the  moving  factors  in  the  passage  of  the  acts. 

In  principle,  the  liability  under  the  acts  is  contractual,  since 
either  expressly  or  impliedly  they  enter  into  the  contract  of 
employment,  and,  where  injury  occurs,  liability  grows  out  of 
this  quasi  contractual  relation  independently  of  negligence  or 
tort.^ 

The  purpose  of  the  act  is  to  compensate  the  injured  emplovee 
within  certain  limits  for  the  pecuniary  loss  suffered  as  the  re- 
sult of  his  injury,  or,  in  the  event  of  his  death,  to  give  such 
compensation  to  his  legal  beneficiaries.  ]^o  account  is  taken 
of  his  pain  or  suffering,  although  in  some  states  compensation 
is  allowed  for  disfigurement;  but,  even  then,  the  compensation 
is  not  predicated  upon  the  mental  anguish  suffered,  but  rather 
upon  the  pecuniary  loss  attendant  upon  the  difficulty  in  secur- 
ing remunerative  employment, 

1  The    construction    placed    upon  deed    an     employers'     liability     act 

the  Iowa  Act  by  the  Supreme  Court  rather    than    a    compensation    act, 

of  that  state  renders  it  anomalous,  possessing  none,  or  at  best  but  few, 

since  negligence  on  the  part  of  the  of  the  beneficial  qualities  of  either 

master   must  be  shown.     It   is   in-  form  of  legislation.     See  Hunter  v. 
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The  award  is  necessarily  more  or  less  arbitrary,  particularly 
as  to  injuries  resulting  in  total  permanent  incapacity;  that  is, 
injuries  which  will  wholly  incapacitate  the  employee  from  again 
engaging  in  his  emplo}Tnent,  or  partial  permanent  incapacity. 
In  all  cases  the  award  is  based  upon  the  earnings  of  the  em- 
ployee, thus  further  emphasizing  its  pecuniary  basis.  The  acts 
do  not  aim  to  compensate  the  employee  fully  for  his  injury, 
since  no  provision  is  made  for  the  pain  and  suffering  endured, 
and,  even  as  to  the  actual  pecuniary  loss  suffered,  the  relief  is 
not  complete,  as  the  award  carries  only  a  certain  percentage 
of  the  average  earnings  of  the  employee  between  certain  fixed 
maximum  and  minimum  amounts.  As  a  result,  the  loss  does 
not  fall  upon  the  employer  alone,  but  is  shared  by  the  em- 
ployee.^ 

In  practical  operation,  the  effect  of  the  acts  is  to  reduce  a  sub- 
stantial recovery  which  might  have  been  had  by  a  minority  of 
injured  workmen  at  common  law  in  favor  of  a  universal  re- 
covery, under  the  acts,  by  injured  employees  who  would  other- 
wise have  been  without  a  remedy.  The  theory  of  the  act  is  that 
the  plan  of  compensation  it  provides  for  injuries  suffered  in 
the  course  of  the  employment  is  more  advantageous  than  a  suit 
for  damages.^ 

Being  remedial  in  character,  the  act  should  receive  a  broad 
and  liberal  interpretation  *  so  as  to  effectuate  its  beneficent  pur- 

Colfax    Consol.    Coal    Co.,   —   Iowa  Compensation    Act    is    a    remedial 

— ,  154  X.  W.  1037,  11  N.  C.  C.  A.  statute   and   is   to  be   so   construed 

886.  as  to  include  all  controversies  aris- 

2  Western  Indemnity  Co.  v.  Pills-  ing  under  the  act  between  the  em- 
bury,  170  Cal.  686,  10  N.  C.  C.  A.  1.  ployee    and   the   employer    and   the 

3  Middleton  v.  Texas  Power  &  insurer.  In  re  Panasuk,  217  Mass. 
Light   Co.,  —  Tex.   — ,   185    S.   W.  589,  5  N.  C.  C.  A.  688. 

556,  11  N.  C.  C.  A.  873.  The      Workmen's      Compensation 

4  The  California  Workmen's  Com-  Act  (Laws  1913,  c.  467  [Gen.  St. 
pensation.  Insurance  and  Safety  1913,  §§  8195-8230] )  is  remedial 
Act  is,  under  section  86  (a)  there-  in  its  nature,  and  must  be  given  a 
of,  to  be  liberally  construed.  Mas-  liberal  construction,  to  accomplish 
sachusetts  Bonding  &  Insurance  Co.  the  purpose  intended.  The  provi- 
V.  Pillsbury,  170  Cal.  767,  11  sions  defining  when  the  relation  of 
X.  C.  C.  A.  426.  employer  and  employee  exists  bring 

Tlie       Majisiachusetts     Workmen's       within   the   act   all   cases   in   which, 
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pose.*  Altliongh  a  contrary  mle  seems  to  prevail  in  Michigan.^ 
It  is  the  purpose  of  the  compensation  acts  to  remove  from 
the  field  of  litigation  all  questions  arising  from  the  injury  of 
an  employee  where  both  the  employer  and  the  employee  are  vol- 
untarily or  involuntarily  within  the  act  '  with  the  exception  that 
in  most  states  where  the  injury  is  caused  by  the  negligence  of  a 
third  person  recovery  against  him  may  be  had  at  common  law, 
or  the  remedy  against  the  employer  under  the  act  followed,  at 
the  option  of  the  employee.' 

Many  of  the  acts  also  permit  an  action  at  law  by  the  employee 
against  the  employer  where  the  injury  was  due  to  the  wilful 
failure  of  the  employer  to  comply  with  statutes  intended  for  the 
safety  of  employees,  or  to  his  deliberate  intention  to  produce  the 
injury.^ 


under  the  above  rule,  such  relation 
is  found  to  exist.  State  ex  rel. 
Virginia  &  Rainy  Lake  Co.  v.  Dis- 
trict Court  St.  Louis  Co.,  128  Minn. 
43,  7  N.  C.  C.  A.  107C. 

The  New  York  Workmen's  Com- 
pensation Act  must  be  broadly  and 
liberally  interpreted  in  order  to 
protect  employees  for  injuries  re- 
ceived in  the  course  of  their  em- 
ployment, and  to  charge  upon  the 
fund  or  the  insurer  the  loss  which 
must  otherwise  fall  upon  the  mas- 
ter. Spratt  V.  Sweeney  &  Gray  Co., 
168  N.  Y.  App,  Div.  403,  9  N.  C.  C. 
A.  918. 

5  Foth  V.  Macomber  &  Whyte 
Eope  Co.,  161  Wis.  549,  11  N.  C. 
C.   A.   599. 

6  The  Michigan  Compensation  Act 
being  in  derogation  of  the  common 
law  is  to  be  strictly  construed  even 
though  remedial.  Andrejwski  v. 
Wolverine  Coal  Co.,  182  Mich.  298, 
6   N.    C.    C.   A.    807. 

7Peet  V.  Mills,  76  Wash.  437, 
4  N.  C.  C.  A.  786,  L.R.A.1916A 
358;     Northern    Pac.     Ry.     Co.    v. 


Meese,  239  U.  S.  614,  10  N.  C.  C. 
A.   939. 

The  original  Workmen's  Com- 
pensation Act  (Laws  1911,  c.  218, 
as  amended  by  c.  216,  Laws  1913) 
leaves  an  employee  in  industries 
within  its  purview  no  other  remedy 
than  tlie  one  provided  by  the  act, 
where  neither  the  employer  nor  em- 
ployee has  filed  a  statement  of  his 
election  not  to  accept  thereunder. 
Shade  v.  Ash  Grove  Lime  &  Port- 
land Cement  Co.,  92  Kan.  146,  5 
N.  C.  C.  A.  763. 

An  injured  workman  who  takes 
advantage  of  the  Oregon  Workmen's 
Compensation  Act  (L.  1913,  c. 
112),  cannot  recover  damages  in 
an  action  against  his  employer  un- 
der the  Employers'  Liability  Act 
unless  he  brings  himself  within  one 
of  the  exceptions  mentioned  in  the 
compensation  act.  Jenkins  v.  Car- 
man Mfg.  Co.,  —  Ore.  — ,  155  Pac. 
703,  11  N.  C.  C.  A.  547. 

8  See  infra,  §  1388. 

9  By  the  words  the  "deliberate  in- 
tention of  his  employer  to  produce 
such  injury,"  as  used  in  section  22 
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The  Arizona  Act  is  anomalous  in  this  respect.  It  does  not 
limit  the  remedy  of  an  injured  employee  who  has  not  disaffirmed 
before  the  injury  to  the  compensation  provided  by  the  act,  but 
he  may,  after  the  injury,  elect  whether  he  will  enforce  the 
remedy  provided  by  the  act,  or  whether  he  will  pursue  his  com- 
mon-law remedy  or  his  remedy  under  the  Arizona  Employers' 
Liability  Law/° 

The  Massachusetts  Workmen's  Compensation  Act  does  not 
affect  a  parent's  right  of  action  for  injuries  to  his  minor  child, 
though  the  latter  comes  within  and  has  accepted  the  act  and  has 
received  compensation  thereunder  for  his  injuries.'^^ 

It  has  been  held  that  a  common-law  action  for  personal 
injuries  received  in  Idaho,  in  which  state  the  common  law  pre- 
vails, may  be  brought  in  Washington,  although,  under  the  Work- 
men's Compensation  Act  of  the  latter  state,  such  an  action  would 
not  lie  had  the  injury  been  received  in  Washington/^ 

An  employer  who  does  not  elect  to  bring  himself  within  the 
provisions  of  the  act  is  deprived  of  the  defense  of  the  negligence 
of  an  injured  employee,  unless  wilful ;  or  that  the  negligence 
was  that  of  fellow-servants ;  or  that  the  injury  was  caused  by 
the  assumption  of  the  risks  inherent  in  or  incidental  to,  or  aris- 
ing out  of  the  employment,  or  from  the  failure  to  provide  and 

of  the  Oregon  Workmen's  Compen-  10  Consolidated     Arizona     Smelt- 

sation  Act  which  gives  a  workman,       ing   Co.   v.   Ujack,   15   Ariz.    382,   5 
sustaining  an   injury   as  the  result       t«^_  q    q    j^    -^r, 
of   "the  deliberate   intention   of  his 
employer   to   produce   such   injury," 
the  right  to  take  under  the  act  and 


11  The  provision  of  the  Massachu- 
setts Workmen's  Compensation  Act 


,        ?      ,    .                     ..               .     .  (St.  1911,  pt.  2,  §  5),  that  the  in- 

also    to    bring    an    action    against  ^        >  o      >  > 

his     employer     for     damages     over  s"^^""  ^^^^^  P'^^  ^  P^^*  "^  ^'^^  ™ed- 

the  amount  payable  thereunder,  the  ical    expenses    made    necessary    by 

legislature  meant  to  imply  that  the  injury  to  an  employee  does  not  take 

employer  must  have  determined  to  away,   by   implication,   the   parent's 

injure  the  employee  and  used  some  right    of    action    for   injuries    to    a 

means    appropriate    to    that    end;  Qji^or    employee.      King    v.    Visco- 

that  there  must  be  a  specific  intent,  i   -j    /-,        mr^    -ur          ^-./^     -r    ^.-r     .-, 

,    ^                      '  loid    Co.,   219    Mass.    420,    7    X.    C. 
and  not  merely  carelessness  or  neg- 

C    A    '^54 

ligence,  however  gross.     Jenkins  v.  .      .  -     • 

Carman  Mfg.   Co.,  —  Ore.  — ,   155  12  Reynolds  v.  Day,  79  Wash.  490, 

Pac.  703,  11  N.  C.  C.  A.  547.  5  N.  C.  C.  A.  814,  L.R.A.1916A  432. 
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maintain  safe  premises  and  suitable  appliances ;  or  that  the  em- 
ployee's contributory  negligence  was  the  proximate  cause  there- 
of." And,  in  action  against  the  rejecting  employer,  evidence  of 
such  rejection  is  admissible.'^*  But  an  employer  who  has  not 
elected  to  bring  himself  within  the  provisions  of  the  act,  is  not 
answerable  for  injuries  sustained  by  an  employee,  in  the  ab- 
sence of  some  negligence  on  the  part  of  the  former.  ^^     The  abo- 


13  Lydman  v.  De  Haas,  185  Mich. 
128,  8  N.  C.  C.  A.  649. 

Part  B,  §  1  of  the  Workman's 
Compensation  Act  (Conn.  Pub.  Acts 
of  1913,  c.  138),  provides  that  any 
employer  who,  having  accepted  part 
B  of  the  act,  fails  to  comply  with 
§  30  of  part  B  as  to  insurance  of 
liability,  shall  forfeit  all  benefits 
thereunder  and  be  liable  as  if  he 
had  not  accepted  the  same.  Held, 
that  such  failure  to  comply  with 
§  30  deprives  the  employer  of  the 
right  to  exemption  from  liability 
at  common  law  for  injuries  to  his 
employees  arising  out  of  their  em- 
ployment and  renders  him  liable  to 
such  actions  as  modified  by  part  A, 
but  while  such  failure  on  the  part 
of  the  employer  deprives  him  of 
his  benefits  under  part  B,  it  does 
not  deprive  the  employee  of  his 
benefits  thereunder,  and  the  latter 
may  claim  compensation  under  the 
act  or,  where  the  common  law  gives 
a  remedy,  bring  such  an  action  as 
modified  by  part  A.  Bayon  v.  Beck- 
ley,  89  Conn.  154,  8  N.  C.  C.  A. 
588. 

Negligence  or  assumed  risk  on  the 
part  of  a  deceased  employee  will 
not  avail  a  negligent  employer  wlio 
has  not  elected  to  take  the  benefit 
of  the  Ohio  Workmen's  Compensa- 
tion Act.  Crucible  Steel  Forge  Co. 
V.  Moir,  219  Fed.  151,  8  X.  C.  C.  A. 
lOOg. 

Suth.  Dam.  Vol.  V.— 20. 


Under  the  Illinois  Workmen's 
Compensation  Act  (Laws  of  1911, 
p.  315,  J.  &  A.  ^  5449),  if  the 
employer  has  elected  not  to  be  bound 
by  the  act,  the  employee  is  remitted 
to  an  action  at  laAV,  except  that  the 
employer  cannot  interpose  the  de- 
fenses of  assumed  risk,  negligence 
of  a  fellow  servant  and  contributory 
negligence,  and  in  such  an  action 
it  is  not  error  to  refuse  instructions, 
requested  by  the  defendant,  based 
on  these  defenses,  nor  to  give  in- 
structions for  plaintiff  based  on  the 
theory  that  these  defenses  were  not 
available.  Crooks  v.  Tazewell  Coal 
Co.,  263  111.  343,  5  N.  C.  C.  A.  410. 

Under  the  Illinois  Workmen's 
Compensation  Act  of  1911  (Laws 
1911,  p.  315,  J.  &  A.  T[  5449),  an 
employer  not  operating  under  the 
act  cannot  plead  that  an  employee 
injured  by  falling  while  attempting 
to  stand  on  a  slanting  chute  and 
work  assumed  the  risk  of  the  in- 
jury. Dietz  v.  Big  Muddy  Coal  & 
Iron  Co.,  263  111.  480,  5  N.  C.  C.  A. 
419. 

But  see  Hunter  v.  Colfax  Consol. 
Coal  Co.,  —  Iowa  — ,  157  N.  W. 
145,  11  K  C.  C.  A.  886. 

14  Crooks  V.  Tazewell  Coal  Co., 
263  111.  343,  5  N.  C.  C.  A.  410. 

15  Lydman  v.  De  Haas,  185  Mich. 
128,  8  N.  C.  C.  A.  649;  Hunter  v. 
Colfax  Consol.  Coal  Co.,  —  Iowa 
— ,  154  N.  W.  1037,  11  K  C.  C.  A. 
886. 
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lition  of  the  common-law  defenses  is  not  limited  to  actions 
against  employers  who  have  elected  to  go  under  the  act  and 
thereafter  elect  not  to  be  governed  by  it.^®  In  order  that  the 
provision  of  the  Illinois  Act  abolishing  the  common-law  defenses 
as  to  employers  electing  not  to  be  bound  by  the  act  may  apply, 
it  is  not  necessary  that  the  employee  shall  be  under  the  pro- 
visions of  the  act.^'^ 

To  avail  himself  of  the  benefits  of  the  act  in  an  action  by  an 
employee  against  him  for  personal  injuries,  the  employer  must 
plead  and  prove  that  he  has  complied  with  the  requirements  of 
the  act." 

§  1361.  Constitutionality  in  general.  Probably  nothing  il- 
lustrates the  progressive  tendencies  of  the  courts  better  than  the 
practical  unanimity  with  which  the  various  compensation  acts 
have  been  sustained."*  In  only  three  states  have  such  acts  been 
declared  unconstitutional  in  their  entirety,  Xew  York/^  Mon- 
tana ^'^  and  Kentucky.^^     And,  in  all  of  these  states,  new  acts 


16  Dietz  V.  Big  Muddy  Coal  &  Iron 
Co.,  263  111.  480,  5  N.  C.  C.  A.  419. 

n  Dietz  V.  Big  Muddy  Coal  & 
Iron  Co.,  263  111.  480,  5  N.  C.  C.  A, 
419. 

18  Acres  v.  Frederick  &  Nelson,  79 
Wash.  402,  5  N.  C.  C.  A.  557. 

18a  Western  Indemnity  Co.  v. 
Pillsbury,  170  Cal.  686,  10  N.  C.  C. 
A.  1 ;  Massachusetts  Bonding  &  In- 
surance Co.  V.  Pillsbury,  170  Cal. 
767,  11  N.  C.  C.  A.  426;  Sayles  v. 
Foley,  —  R.  I.  — ,  96  Atl.  340,  12 
N.  C.  C.  A.  949 ;  Middleton  v.  Texas 
Power  &  Liglit  Co.,  —  Tex,  — ,  185 
S.  W.  556,  11  N.  C.  C.  A.  873. 

The  Illinois  Workmen's  Compen- 
sation Act  of  1911  (Laws  1911,  p. 
315,  J.  &  A.  If  5449),  is  constitu- 
tional. Dietz  V.  Big  Muddy  Coal  & 
Iron  Co.,  263  111.  480,  5  N.  C.  C.  A. 
419. 

The  Workmen's  Compensation 
Bill  Part  I,  §  1,  which  provides  that, 


in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  to  or 
death  of  an  employee,  it  shall  be  no 
defense  that  he  was  negligent,  or 
that  the  injury  was  caused  by  the 
negligence  of  a  fellow  employee,  or 
that  the  risk  was  assumed,  when 
construed  as  meaning  contributory 
negligence  or  negligence  of  a  fellow- 
servant  which  falls  short  of  serious 
and  wilful  misconduct,  is  constitu- 
tional. In  re  Opinion  of  Justices, 
209  Mass.  607,  1  N.  C.  C.  A.  557. 

The  Minnesota  Act  contains  no 
provisions  prohibited  by  the  State 
or  Federal  Constitution  and  is  valid. 
Mathison  v.  Minneapolis  St.  Ry.  Co., 
126  Minn.  286,  5  K  C.  C.  A.  871. 

Wives  V.  South  Buffalo  Ry.  Co., 
201  N.  Y.  271,  1  N.  C.  C.  A.  517, 
34  L.R.A.(N.S.)    162. 

20  The  ^Miners'  Compensation  Act 
(Laws  1909,  Chap.  67),  which  pro- 
vides a  scheme  of  accident  insurance 
and  disability  benefits  for  employees 
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have  been  adopted,  which  have  been  found  free  from  the  con- 
stitutional deficiencies  of  the  prior  enactments.*^ 

In  conformity  with  the  usual  rules  of  construction,  the  acts 
have  been  construed  so  as  to  render  them  valid,  wherever  pos- 
sible.^' They  have  been  found  not  to  be  in  conflict  with  the 
public  policy  of  the  state.** 

The  courts  are  not  concerned  with  the  wisdom  of  the  act  and 
cannot  declare  it  invalid  merely  because  it  is  unwise  legislation ; 
the  question  of  policy  is  pre-eminently  one  for  the  law-making 
branch  of  the  government  and  the  courts  will  interfere  only  when 
there  is  no  question  as  to  the  evil  tendencies  of  the  act.*^ 

It  is  within  the  power  of  the  legislature  to  provide  new  meas- 
ures or  means  for  the  recovery  of  compensation  by  servants  who 
sustain  injuries  in  the  performance  of  the  duties  of  their  em- 
ployment,*^ and,  while  the  effect  of  the  compensation  act  upon 
the  rights  of  employees  cannot  be  properly  weighed  or  deter- 
mined without  a  due  consideration  of  its  aim  and  policy  in  their 
interest,  the  inquiry  whether  the  legislature  was  without  the 
power  to  completely  change  the  law  upon  the  subject  of  the  em- 
engaged  in  mining  coal  within  the  Authority  for  the  adoption  of 
state,  to  be  paid  from  a  fund  col-  the  New  York  Workmen's  Compen- 
lected  from  mine  operators  in  ac-  sation  Act  (Consol.  L.,  c.  67;  L. 
oordance  with  the  amount  of  coal  1914,  c.  41),  is  found  in  the  amend- 
mined  and  from  employees  in  ac-  ment  of  November  4,  3  9]  3,  to  section 
cordance  with  the  amount  of  wages  19^  article  I,  of  the  Constitution  of 
earned,  is  unconstitutional  in  that  ^^^  state  of  New  York.  Jensen  v. 
it  fails  to  protect  the  employer  who  Southern  Pac.  Co.,  215  N.  Y.  514 
furnishes  compensation  under  the  9  N.  C.  C.  A.  286,  L.K.A.1916A  403 
act,  from_being  sued  for  the  injury          23  Hunter  v.  Colfax  Consol.  Coal 


Co.,  —  Iowa  — ,   154   N.   W.   1037, 
11  N.  C.  C.  A.  SS6. 


in  an  action  at  law,  and  thus  com- 
pelled to  pay  twice.  Cunningham 
V.    Northwestern   Improvement    Co., 

44  Mont.  180,  1  N.  C.  C.  A.  720.  2*  Mempliis     Cotton     Oil     Co.     v. 

21  Kentucky  State  Journal  Co.  v.  Colbert,  —  Tex.   Civ.  App.  -,  171 
Workmen's      Compensation      Board,  ^-  ^^^-  ^^^'  '^  ^-  ^-  ^-  ^-  ^^47. 

161  Ky.  562,  L.R.A.1916A  389.  *^  State   ex   rel.    Davis-Smith    Co. 

22  Lewis   &    Clark   County   v.    In-  v.   Clausen,  65   Wash.  156,  3   N.   C. 
dustrial    Ace.    Board    of    Montana,  C.  A.  599,  37  L.R.A.(N.S.)    466. 

—  Mont.  — ,  155  Pac.  268;   Greene  26  Ives  v.  South  Buffalo  Ry.  Co., 

V.   Caldwell,  —  Ky.  — ,  186  S.   W.  201  N.  Y.  271,  1  N.   C.  C.  A.  517, 

648,  12  N.  C.  C.  A.  520.  34   L.R.A.(N.S.)    162. 
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plover's  liability  for  accidental  injuries  to  his  employee  lias  no 
concern  in  the  wisdom  of  the  change,  takes  no  account  of  the 
reason  for  it,  and  is  limited  to  the  naked  question  of  the  legis- 
lature's power.^' 

Various  provisions  of  the  acts  have  been  attacked  on 
various  grounds,^^  such  as  the  sufficiency  of  the  title,^' 
payments     in     lump     simis,^°     interference     with'    interstate 


27Middleton  v.  Texas  Power  & 
Light  Co.,  —  Tex.  — ,  185  S.  W. 
556,  11  N.  C.  C.  A.  873. 

28  Clause  "f"  of  secUon  19  of  the 
Illinois  Workmen's  Compensation 
Act,  as  amended  by  L.  1915,  p.  410, 
which  provides  that  the  judgment 
of  the  circuit  court  on  certiorari  to 
the  Industrial  Board  shall  be  re- 
viewable only  by  the  supreme  court, 
is  not  violative  of  section  29,  article 
VI  of  the  Constitution  of  1870, 
which  provides  that  "All  laws  re- 
lating to  courts  shall  be  general, 
and  of  uniform  operation ;  and  the 
organization,  jurisdiction,  powers, 
proceedings  and  practice  of  all 
courts,  of  the  same  class  dr  grade, 
so  far  as  regulated  by  law  and  the 
force  and  effect  of  the  process,  judg- 
ments and  decrees  of  such  courts, 
severally,  shall  be  uniform."  People 
ex  rel.  Munn  v.  McGoorty,  270  111. 
610,  10  N.  C.  C.  A.  978. 

Provision  in  Illinois  Act  author- 
izing supreme  court  to  issue  cer- 
tiorari for  review  of  decisions  of  In- 
dustrial Board  is  unconstitutional. 
Courter  v.  Simpson  Const.  Co.,  264 
111.  488,  6  N.  C.  C.  A.  548. 

The  Miners'  Compensation  Act 
which  provides  for  indemnity  to  be 
paid  to  injured  employees  engaged 
in  mining  coal  in  the  state,  from  a 
fund  collected  by  assessment  levied 
on  both  the  employer  and  employee, 
is  not  unconstiti'-tional  on  the 
ground  that  it  fails  to  differentiate 


between  a  careful  and  careless  em- 
ployer. Cunningham  v.  Northwest- 
ern Improvement  Co.,  44  Mont.  180, 
1  N.  C.  C.  A.  720. 

Part  2  of  the  Minnesota  Act  sub- 
stitutes the  rights,  remedies,  and 
liabilities  therein  provided  for  those 
previously  existing,  and  employers 
and  employees  subject  thereto  are 
limited  to  such  rights  and  remedies ; 
but  such  provisions  impair  no  con- 
stitutional rights,  as  they  apply 
only  to  those  who  have  voluntarily 
chosen  to  become  subject  thereto, 
and  such  choice  is  no  less  optional 
because  part  2  is  presumed  to  have 
been  accepted  by  all  employers  and 
employees  who  have  not  given  no- 
tice to  the  contrary.  Mathison  v. 
Minneapolis  St.  Ry.  Co.,  126  Minn. 
286,  5  N.  C.  C.  A.  871. 

29  The  Texas  Workmen's  Compen- 
sation Act  (Acts  33rd  Leg.  c.  179), 
contains  but  one  general  subject; 
its  purpose  is  one  general  object; 
and  its  title  sufficiently  expresses 
it.  Middleton  v.  Texas  Power  & 
Light  Co.,  —  Tex.  — ,  185  S.  W. 
556,  11  N,  C.  C.  A.  873;  Memphis 
Cotton  Oil  Co.  V.  Tolbert,  —  Tex. 
Civ.  App.  — ,  171  S.  W.  309,  7  N. 
C.  C.  A.  547. 

30  The  Miners'  Compensation  Act 
(Laws  1909,  Chap.  67),  which  pro- 
vides for  an  indemnity  to  be  paid 
to  employees  injured  in  the  course 
of  their  employment  in  the  mining 
of  coal  within  the  state,  is  not  in- 
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commerce/^  provisions  relative  to  minors,^^  and  the  like,  but, 
with  few  exceptions,  none  of  the  objections  have  been  sustained.^^ 

§  1362.  Same  subject;  delegation  of  judicial  functions.  Ad- 
ministrative boards  may  lawfully  be  endowed  with  very  broad 
powers  and,  when  acting  within  their  jurisdiction  and  not  other- 
wise, their  decisions  are  conclusive  and  not  subject  to  review  in 
any  proceeding.^* 

Accordingly,  it  is  held  that  the  commissions  created  to  ad- 
minister the  act  are  not  courts,  but  administrative  bodies  em- 
powered to  ascertain  and  determine  some  questions  of  fact,  and, 
to  that  extent,  acting  quasi  judicially  it  is  true,  but  never- 
theless, not  vested  with  judicial  functions  in  violation  of  con- 
stitutional restrictions,^^  the  jurisdiction  of  the  courts  not  bein^- 


valid  as  a  police  regulation,  on  the 
ground  that  it  provides  for  the 
payment  to  an  injured  employee  of 
his  compensation  in  a  lump  sum. 
Cunningham  v.  Northwestern  Im- 
provement Co.,  44  Mont.  180,  1  N. 
C.  C.  A.  720. 

31  The  New  York  Workmen's  Com- 
pensation Act  ( Consol.  L.,  c.  67 ;  L. 
1914,  c.  41),  does  not  violate  the 
Federal  Constitution  by  directly  at- 
tempting to  impose  a  burden  or  tax 
on  interstate  or  foreign  commerce. 
Jensen  v.  Southern  Pac.  Co.,  215 
N.  Y.  514,  9  N.  C.  C.  A.  286,  L.R.A. 
1916A  403. 

32  A  provision  in  the  Workmen's 
Compensation  Act  (Wis.  Laws, 
1911,  c.  50;  Stat.  §§  2394-1  to  2394- 
32),  declaring  that  a  minor  legally 
entitled  to  work  shall  have  the  same 
power  of  contracting  for  service  as 
an  adult,  is  not  objectionable,  as  the 
legislature  may  endow  minors  with 
the  right  to  make  contracts  other- 
wise lawful.  Borgnis  v.  Talk  Co., 
147  Wis.  327,  3  N.  C.  C.  A.  649,  37 
L.R.A.  (N.S.)    489. 

33  Wood    V.    City    of    Detroit,    — 


Mich.  — ,  155  N.  W.  592;  Mackin 
V.  Detroit-Timkin  Axle  Co.,  —  Mich. 
— ,  153  N.  W.  49;  Grand  Rapids 
Lumber  Co.  v.  Blair,  —  Mich.  — , 
157  N.  W.  29;  Troth  v.  Millville 
Bottling  Works,  —  N.  J.  L.  — ,  98 
Atl.  435;  Watts  v.  Ohio  Val.  Elec. 
Ry.  Co.,  —  W.  Va.  — ,  88  S.  E. 
659. 

34  Borgnis  v.  Talk  Co.,  147  Wis. 
327,  3  N.  C.  C.  A.  649,  37  L.R.A. 
(N.S.)    489. 

85  The  Illinois  Workmen's  Com- 
pensation Act  (Laws  of  1911,  p. 
315,  J.  &  A.  Tf  5449),  is  not  un- 
constitutional as  delegating  judicial 
power  to  arbitrators.  Deibeikis  v. 
Link-Belt  Co.,  261  111.  454,  5  N.  C. 
C.  A.  401;  Cunningham  v.  North- 
western Improvement  Co.,  44  Mont. 
180,  1  N.  C.  C.  A.  720;  State  ex 
rel.  Yaple  v.  Creamer,  85  Ohio  St. 
349,  1  N.  C.  C.  A.  30,  39  L.R.A. 
(N.S.)  694;  Middleton  v.  Te.xas 
Power  &  Light  Co.,  —  Tex.  — ,  185 
S.  W.  556,  11  N.  C.  C.  A.  873: 
Borgnis  v.  Falk  Co.,  147  Wis.  327, 
3  N.  C.  C.  A.  649,  37  L.R.A.  (N.S.) 
489. 
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completely  ousted  thereby  even  where  there  has  been  an  accept- 
ance of  the  act.^^ 

§  1363.  Same  subject;  abolition  of  defenses.  Under  the  Brit- 
ish Act  and  in  all  American  Acts  except  in  Iowa  none  of  the 
common-law  defenses  is  available  where  both  the  employer 
and  the  employee  are  within  the  act,  the  whole  subject  of  com- 
pensation being  removed  from  the  law  of  Negligence  and  placed 
under  the  law  of  Contracts.^'  The  Iowa  Supreme  Coui't,  however, 
has  placed  an  anomalous  construction  upon  the  act  of  that  state, 
which  may  perhaps  be  sustained  by  the  peculiar  wording  of  its 
provisions.  The  court  held  that,  even  as  to  an  employer  within 
the  act,  the  defense  of  want  of  negligence  was  not  barred.^* 

On  the  other  hand,  such  defenses  are  still  retained  to  protect 
employers  electing  to  accept  the  act  against  rejecting  employees. 

An  employer  rejecting  the  act  is  precluded  from  asserting 
the  common-law  defenses  of  assumption  of  risk,  contributory 
negligence,  and  the  fellow-servant  doctrine.  As  these  defenses 
were  created  by  the  courts,  it  is  within  the  undoubted  power  of 
the  legislature  to  abolish  them  absolutely  independently  of  the 
compensation  acts.  They  have  been  the  subject  of  innumerable 
legislative  restrictions  which  have  been  uniformly  sustained  by 
the  courts,  notably  the  Federal  Employers'  Liability  Act.^^ 

It  is  difficult  to  conceive,  therefore,  of  any  constitutional 
objections  to  their  abolition  as  against  employers  refusing  to  ac- 
cept the  compensation  acts,  since,  independently  of  such  rejec- 
tion, the  legislature  could  preclude  their  being  asserted  as 
defenses  in  actions  at  law  based  purely  upon  the  negligence  of 
the  employer.  Such  provisions  of  the  compensation  acts  have, 
therefore,  been  sustained  in  every  instance  when  presented  to 
the  courts.*" 

36  Hunter  v.  Colfax  Consol.  Coal  Co.,  —  Iowa  — ,  154  N.  W.   1037, 

Co.,  —  Iowa  — ,   154   N.  W.   1037,  11  K  C.  C.  A.  886. 

11  N.  C.  C.  A.  886.  39  See  ch.  40  ante. 

37Lavin  v.   Wells   Bros.   Co.,   272  «>  Deibeikis  v.  Link-Belt  Co.,  261 

111.  609.  111.  454,  5  N.  C.  C.  A.  401;  Hunter 

88  Hunter  v.  Colfax  Consol.  Coal  v.  Colfax  Consol.  Coal  Co.,  —  Iowa 
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The  power  to  classify  is  primarily  in  the  legislature;  the 
courts  accord  it  the  widest  latitude  iu  performing  this  function 
hence,  a  classification  adopted  by  it  will  be  sustained  unless  it  is 
so  palpably  arbitrary  as  to  leave  no  room  for  doubt  that  the 
legislature  has  abused  its  discretion  in  the  matter.*^  The  ques- 
tion as  to  the  legitimacy  of  the  classification  in  the  compensa- 
tion acts  is  not  whether  there  may  be  some  in  one  class  whose 
situation  is  practically  the  same  as  that  of  some  in  the  other 
class,  but  whether  there  is  "a  distinction  between  the  classes  as 
classes,  whether  there  are  characteristics  which,  in  a  greater  de- 
gree, persist  through  the  one  class  than  in  the  other  which  justify 
legal  discrimination  between  them."  ^^  Where  a  compensation 
act  is  not  compulsory,  therefore,  and  the  class  of  employees  in- 
cluded in,  and  that  excluded  from  its  operation,  are  each  per- 
mitted to  and  can  readily  put  itself  into  the  position  of  the  other, 
whatever  discrimination  there  may  be  against  either,  would 
seem  to  be  purely  academic.'*^ 

The  fact  that  the  act  preserves  intact  the  defenses  of  assump- 
tion of  risk,  and  negligence  of  a  fellow-servant  as  to  employers 
electing  to  accept  the  act,  but  abolishes  such  defenses  as  to  em- 
ployers rejecting  it ;  "  or  classifies  employers  in  accordance  with 

— ,  154  N.  W.  1037,  11  N.  C.  C.  A.  11   N.   C.   C.   A.   8S6;    Middleton  v. 

886;  In  re  Opinion  of  Justices,  209  Texas  Power  &  Light  Co.,  —  Tex. 

Mass.    607,    1    N.    C.    C.    A.    537;  — ,   185  S.  W.  55G,   11  N.  C.  C.  A. 

Mathison  v.  Minneapolis  St.  Ry.  Co.,  873. 

126  Minn.  286,  5  N.  C.  C.  A.  871;  «  Borgnis  v.   Falk  Co.,   147   Wis. 

Sexton  V.  Newark  Dist.  Tel.  Co.,  84  327,  3  N.  C.  C.  A.  649,  37  L.R.A. 

N;   J.   L.   85,   3   y.    C.    C.    A.   569;  (N.S.)   489. 

State  ex  rel.  Yaple  v.  Creamer,   85  "Hunter  v.   Colfax   Consol.   Coal 

Ohio  St.  349,  1  N.  C.  C.  A.  30,  39  Co.,  —  Iowa  — ,   154   N.   W.   1037, 

L.R.A.(N.S.)      694;      Middleton     v.  11  N.  C.  C.  A.  886. 

Texas  Power  &   Light  Co.,  —  Tex.  44  Borgnis  v.   Falk  Co.,   147   Wis. 

— ,   185   S.  W.  556,  11  N.  C.  C.  A.  327,   3   N.  C.   C.   A.  649,   37   L.R.A. 

873;    De    Francesco   v.    Piney   Min.  (X.S.)  489;  Sexton  v.  Newark  Dist. 

Co.,  —  W.  Va.  — ,  86  S.  E.  777,  10  Tel.  Co.,  84  N.  J.  L.  85,  3  N.  C.  C. 

N.  C.  C.  A.  1015;   Borgnis  v.  Falk  A.   569;    Hunter    v.    Colfax   Consol. 

Co.,   147   Wis.   327,  3   N.   C.   C.   A.  Coal   Co.,  —  Iowa  — ,   154  N.   W. 

649,  37  L.R.A. (N.S.)   489.  1037,  11  N.  C.  C.  A.  886;  Mathison 

41  Hunter  v.   Colfax  Consol.  Coal  v.    Minneapolis    St.    Ry.    Co.,    126 

Co.,  —  Iowa  — ,   154   N.   W.   1037,  Minn.  286,  5  N.  C.  C.  A.  871. 
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the  hazards  *^  or  character  *^  of  the  employment,  or  the  number 
of  employees/'  or  excludes  certain  classes  of  employees  from  its 
operation  *^ 
tion. 


does  not  render  it  unconstitutional  as  class  legisla- 


45  Tlie  Industrial  Insurance  Law 
(Wash.  L.  1911,  c.  74).  which  pro- 
vides for  the  contribution  by  em- 
ployers in  extrahazardous  employ- 
ments of  fixed  sums  based  upon 
their  payrolls  for  the  purpose  of 
creating  a  fund  to  reimburse  all 
employees  injured  in  such  employ- 
ments, without  regard  to  negligence 
or  common-law  liability  therefor, 
which  fund  is  to  be  administered  by 
the  state,  to  the  exclusion  of  all 
other  remedies  or  rights  to  compen- 
sation, does  not  violate  Washington 
Constitution,  art.  1,  sec.  12,  which 
prohibits  class  legislation.  State 
ex  rel.  Davis-Smith  Co.  v.  Clausen, 
65  Wash.  156,  3  X.  C.  C.  A.  599,  37 
L.R.A.(N.S.)    466. 

46  Exclusion  of  railroads  not  in- 
valid. Middleton  v.  Texas  Power  & 
Light  Co.,  —  Tex.  — ,  185  S.  W.  556, 
11  N.  C.  C.  A.  873. 

The  INIiners'  Compensation  Act 
(Laws  1909,  Chap.  67),  which 
creates  a  state  insurance  fund  for 
the  benefit  of  workmen  disabled 
while  engaged  in  mining  coal  within 
the  state,  is  not  unconstitutional  as 
class  legislation  as  singling  out  a 
particularly  hazardous  occupation 
and  subjecting  it  to  burdens  not 
placed  on  other  employments  equally 
hazardous,  where  the  statute  is 
equally  applicable  to  workmen  with- 
in the  state  engaged  in  the  partic- 
ularly hazardous  business  of  mining 
coal.  Cunningham  v.  Northwestern 
Improvement  Co.,  44  Mont.  180,  1 
N.  C.  C.  A.  720. 

*7  iliddleton    v.    Texas    Power    & 


Light  Co.,  —  Tex.  — ,  185  S.  W. 
556,  11  N.  C.  C.  A.  873. 

A  workmen's  compensation  act  af- 
fecting only  employers  of  five  or 
more  employees  and  applicable  only 
to  workmen  or  operatives,  is  not 
invalid  on  the  ground  that  it  makes 
an  unjust  and  arbitrary  classifica- 
tion. State  ex  rel.  Yaple  v. 
Creamer,  85  Ohio  St.  349,  1  N.  C. 
C.  A.   30,   39  L.R.A.(N.S.)    694. 

A  minor  classification  in  the 
Workmen's  Compensation  Act  (Wis. 
Laws  1911,  c.  50;  stat.  §§  2394-1 
to  2394-32),  by  which  the  fellow- 
servant  defense  is  preserved  to  all 
employers  employing  less  than  four 
employees  in  a  common  employment, 
is  valid.  Borgnis  v.  Falk  Co.,  147 
Wis.  327,  3  N.  C.  C.  A.  649,  37 
L.R.A.(N.S.)    489. 

The  Ohio  Workmen's  Compensa- 
tion Act  (G.  C.  §§  146.J-37  et  seq.) , 
is  not  unconstitutional  as  arbitrarily 
discriminating  against  employers  of 
five  or  more  workmen  in  depriving 
them  of  the  defense  of  the  employee's 
contributory  negligence  where  they 
fail  to  comply  with  the  requirements 
of  the  act,  while  %uch  defense  may 
still  be  made  by  employers  of  four 
or  less.  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  U.  S.  571,  59  L.  ed.  364,  7  N. 
C.  C.  A.  570. 

48  The  classification  adopted  by 
the  Texas  Workmen's  Compensation 
Act  (Acts  33rd  Leg.  c.  179),  where- 
by domestic  servants,  and  farm  and 
gin  laborers  are  excluded  from  its 
operation,  held  not  such  as  to  justify 
a  holding  that  it  was  purely  arbi- 
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Thus  classification  for  purposes  of  taxation  or  of  regulation 
under  a  police  measure,  of  workmen  engaged  in  the  erection  or 
demolition  of  bridges  or  buildings  of  iron  or  steel  construction, 
or  in  the  operation  of  elevators  used  in  connection  with  the  erec- 
tion or  demolition  of  such  bridges  or  buildings,  or  in  work  on 
scaffolds  of  any  kind  elevated  20  feet  or  more,  or  about  wires 
charged  with  electric  currents,  or  with  explosives,  or  in  the 
operation  of  railroads,  or  in  the  construction  of  tunnels  and  sub- 
ways, or  in  work  carried  on  under  compressed  air,  is  not  a  de- 
nial of  the  equal  protection  of  the  laws,  on  the  ground  that  the 
classification  is  arbitrary.*^  And,  although  a  state  constitution 
confers  power  upon  the  legislature  to  create  liability  upon  the 
part  of  "all"  employers,  it  does  not  compel  the  legislature  to 


trary.  Middleton  v.  Texas  Power  & 
Light  Co.,  —  Tex.  — ,  185  S.  W. 
556,  11  N.  C.  C.  A.  873. 

The  exclusion  from  the  operation 
of  the  Iowa  JVorkmen's  Compensa- 
tion Act  (Acts  35th  Gen.  Assam. 
c.  147),  of  household  or  domestic 
servants,  farm  or  other  laborers  en- 
gaged in  agricultural  pursuits,  and 
persons  whose  employment  is  of  a 
casual  nature  is  not  palpably  arbi- 
trary. Hunter  v.  Colfax  Conaol. 
Coal  Co.,  —  Iowa  — ,  154  N.  W. 
1037,  11  N.  C.  C.  A.  886. 

Excluding  domestic  servants,  farm 
laborers,  casual  employees,  and  such 
railroads  and  railroad  employees  as 
are  engaged  in  interstate  commerce 
from  the  provisions  of  the  Minne- 
sota Workmen's  Compensation  Act 
does  not  render  it  unconstitutional 
as  class  legislation.  Matliison  v. 
Minneapolis  St.  Ry.  Co.,  126  Minn. 
2SG,  5  X.  C.  C.  A.  871. 

Workmen's  Compensation  Bill, 
Part  I,  §  2,  providing  that  §  1  of 
such  bill  which  declares  that,  in  an 
action  for  injury  to  or  death  of  an 


employee,  it  shall  be  no  defense  that 
the  employee  was  negligent,  or  that 
the  injury  was  caused  by  the  neg- 
ligence of  a  fellow  employee,  or  that 
he  assumed  the  risk  of  injury,  shall 
not  apply  to  domestic  servants  and 
farm  laborers,  is  not  unconstitu- 
tional. In  re  Opinion  of  Justices, 
209  Mass.  607,  1  N.  C.  C.  A.  557. 

The  exclusion  of  casual,  farm, 
dairy,  etc.,  employees  from  the  oper- 
ation of  a  compensation  act,  does 
not  render  such  law  vulnerable  as 
special  legislation.  Western  In- 
demnity Co.  v.  Pillsbury,  170  Cal. 
686,  10  N.  C.  C.  A.  1. 

The  provisions  of  the  Illinois 
Workmen's  Compensation  Act 
(Laws  of  1911,  p.  315,  §§  21,  22,  J. 
&  A.  v.^  5470,  5471),  defining  the 
employees  to  whom  the  act  shall 
apply  is  not  unconstitutional  as 
class  legislation.  Deibeikis  v.  Link- 
Belt  Co.,  261  111.  454,  5  X.  C.  C.  A. 
401. 

wives  v.  South  Buffalo  Ry.  Co., 
201  N.  Y.  271,  1  K  C.  C.  A.  517, 
34  L.R.A.(N.S.)   162. 
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act  witli  respect  to  all  employers,  but  merely  gives  tlie  power  to 

do   S0.5" 

The  Illinois  Workmen's  Compensation  Act  lias  been  held  not 
unconstitutional  as  depriving  the  employee  of  his  common-law 
remedies  while  permitting  the  employer  to  retain  them.^^ 

Classification  common  to  the  various  compensation  acts  has 
uniformly  been  held  not  to  operate  as  a  denial  of  equal  protec- 
tion of  the  law.^^ 

§  1364.  Same  subject;  police  power;  vested  and  contract 
rights;  due  process  of  law.  Whether  authority  for  the  passage 
of  compensation  acts  is  to  be  found  in  the  police  power  of  the 
state  or  in  the  taxing  power  is  largely  a  matter  of  academic  in- 
terest, except  in  so  far  as  the  power  employed  may  be  affected 
by  constitutional  restrictions.  On  the  one  hand,  it  is  claimed 
that  such  measures  are  authorized  by  the  power  of  the  state  to 
provide  for  the  general  welfare  of  the  public,  in  other  words, 
the  police  power ;  ^'  while  others  find  its  basis  in  the  taxing 


50  Western  Indemnity  Co.  v.  Pills- 
bury,  170  Cal.  686,  10  N.  C.  C.  A. 
1. 

SlDeibeikis  v.  Link-Belt  Co.,  261 
111.  454,  5  N.  C.  C.  A.  401. 

52  Western  Indemnity  Co.  v.  Pills- 
bury,  170  Cal.  686,  10  K  C.  C.  A.  1; 
Hunter  v.  Colfax  Consol.  Coal  Co., 
—  Iowa  — ,  154  N.  W.  1037,  11  N. 
C.  C.  A.  886;  Memphis  Cotton  Oil 
Co.  V.  Tolbert,  —  Tex.  Civ.  App. 
— ,  171  S.  W.  309,  7  N.  C.  C.  A. 
547. 

The  Industrial  Insurance  Law 
(Wash.  L.  1911,  c.  74),  which  re- 
quires employers  in  extrahazardous 
employments  to  contribute  toward 
a  fund  from  which  losses  sustained 
by  employees  in  such  employments 
shall  be  paid  without  regard  to  neg- 
ligence or  common-law  liability,  is 
not  a  denial  to  owners  of  property 
of  the  equal  protection  of  the  laws. 
State    ex    rel.    Davis-Smith    Co.    v. 


Clausen,  65  Wash.  156,  3  N.  C.  C.  A. 
599,  37   L.R.A.(N.S.)    466. 

A  compensation  act  which  pre- 
cludes an  action  under  the  Washing- 
ton Death  Act  against  the  third  per- 
son whose  negligence  causes  the 
death  of  an  employee  while  he  is 
engaged  about  his  ordinary  duties 
at  his  employer's  plant,  does  not  for 
that  reason,  conflict  with  the  equal 
protection  clause  of  the  Fourteenth 
Amendment.  Northern  Pac.  Ry.  Co. 
V.  Meese,  239  U.  S.  614,  10  N.  C.  C. 
A.  939. 

53  The  requirements  of  the  Iowa 
Workmen's  Compensation  Act  (Acts 
35th  Gen.  Assem.  c.  147),  in  case 
of  their  acceptance  constitute  a 
proper  exercise  of  the  police  power 
of  the  state — such  exercise  thereof 
as  would  sustain  compulsory  accept- 
ance. Hunter  v.  Colfax  Consol.  Coal 
Co.,  —  Iowa  — ,  154  N.  W.  1037, 
11  N.  C.  C.  A.  886. 
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power,  in  other  words,  the  power  under  which  the  state  pro- 
vides for  education,  charities  and  the  like,  the  fundamental 
purpose  of  the  acts  being  to  prevent  public  dependency.**  The 
Legislature  may  provide  how  compensation  shall  be  made  in 
case  of  accidental  injury  to  employees  in  the  public  sei-vice  and, 
in  raising  funds  to  discharge  those  indemnities,  the  levying  of 
taxes  by  municipalities  becomes  a  public  purpose  and  taxpayers 
are  not  deprived  of  their  property  without  due  process  of  law.** 


The  Miners'  Compensation  Act 
(Laws  1909,  Chap.  67),  providing 
for  state  industrial  insurance  and 
compensation  for  injuries  sustained 
by  employees  engaged  in  mining  coal 
within  the  state,  is  constitutional, 
as  a  valid  exercise  of  the  police 
power.  Cunningham  v.  Northwest- 
ern Improvement  Co.,  44  Mont.  180, 
1  N.  C.  C.  A.  720. 

The  provisions  of  sections  15  to 
20  of  the  act  passed  February  26, 
1913,  known  as  the  "Workmen's 
Compensation  Law"  (103  Ohio 
Laws,  p.  72),  constitute  a  valid 
exercise  of  the  legislative  power  not 
repugnant  to  the  Constitution  or  to 
any  limitation  contained  therein. 
Porter  v.  Hopkins,  91  Ohio  St.  74, 
9  N.  C.  C.  A.  839. 

An  act  (102  Ohio  L.  524),  provid- 
ing a  plan  of  compensation  from  a 
state  insurance  fund,  for  accidental 
injuries  sustained  by  those  employed 
in  industrial  pursuits  pertains  to 
the  public  welfare  and  is  a  valid 
exercise  of  the  police  power.  State 
ex  rel.  Yaple  v.  Creamer,  85  Ohio 
St.  349,  1  N.  C.  C.  A.  30,  39  L.R.A. 
(N.S.)    694. 

The  Texas  Workmen's  Compensa- 
tion Act  (Laws  1913,  c.  179),  is  not 
unconstitutional  as  not  within  the 
state's  police  power.  Memphis  Cot- 
ton Oil  Co.  V.  Tolbert,  —  Tex.  Civ. 
App.   — ,   171   S.   W.   309,   7   N.   C. 


C.  A.  547 ;  Middleton  v.  Texas  Power 
&  Light  Co.,  —  Tex.  — ,  185  S.  W. 
556,  11  N.  C.  C.  A.  873. 

The  Washington  Act  is  within  the 
police  power  as  a  reasonable  enact- 
ment in  support  of  economic  and 
moral  considerations  aflFecting  the 
protection  of  the  public  health, 
safety  or  welfare,  although  it  inci- 
dentally deprives  some  persons  of 
property  without  fault;  and  since  it 
is  not  so  unreasonable  or  extrava- 
gant as  capriciously  to  interfere  with 
or  destroy  private  rights.  State  ex 
rel.  Davis-Smith  Co.  v.  Clausen, 
State  Auditor,  65  Wash.  156,  2  N. 
C.  C.  A.  823,  37  L.R.A. (N.S.)  466. 
The  Illinois  Workmen's  Compen- 
sation Act  (Laws  of  1911,  p.  315, 
J.  &  A.  1[  5449  et  seq.) ,  is  not 
an  exercise  of  police  power.  Dei- 
beikis  v.  Link-Belt  Co.,  261  111.  454, 
5  N.  C.  C.  A.  401.  This  decision 
fails  to  point  out  the  basic  power 
involved. 

54  Cunningliam  v.  Northwestern 
Improvement  Co.,  44  Mont.  180,  1 
N.  C.  C.  A.  720. 

See  exhaustive  article  by  James 
Harrington  Boyd,  10  N.  C.  C.  A.  1, 
where  all  of  the  authorities  are  re- 
viewed. 

65Borgnis  v.  Falk  Co.,  147  Wis. 
327,  3  N.  C.  C.  A.  649,  37  L.R.A. 
(N.S.)    489. 
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Independently  of  the  source  of  authority  involved,  the  acts, 
as  heretofore  pointed  out,  have  been  sustained  with  practical 
unanimity  as  proper  exercises  of  the  legislative  functions. 

Rights  of  property  which  have  been  created  by  the  common 
law  cannot  be  taken  away  by  the  legislature,  being  protected 
from  destruction  by  any  process  except  the  due  process  of  the 
law,  that  is,  law  in  its  regular  course  of  administration  through 
courts  of  justice ;  but  no  one  has  a  vested  interest  in  the  rules, 
themselves,  of  the  common  law,  and  it  is  within  the  power  of  the 
legislature  to  change  or  entirely  repeal  them,^®  and,  while  the 
right  to  contract  is  a  property  right,  like  all  other  property  rights 
it  is  subservient  to  the  public  welfare,  and  may  be  taken  by  the 
state  in  a  well-directed  effort  to  promote  the  public  welfare  by 
the  exercise  of  the  police  power.^'  Hence  an  act  which  requires 
employers  in  extrahazardous  employments  to  contribute  fixed 
sums  based  upon  their  payrolls,  for  the  creation  of  a  fund  to  be 
used  to  reimburse  employees  injured  in  such  emplojTnents, 
without  regard  to  negligence  or  common-law  liability  therefor, 
and  which  provides  that  no  employer  shall  be  exempt  from  the 
burden  imposed  or  waive  the  benefits  of  the  act  by  a  contract, 
and  that  any  contract  shall  be  void  j^'i'o  tanto,  is  not  unconstitu- 
tional as  an  unlawful  interference  with  the  right  of  contract, 
since  the  liberty  to  contract  is  not  absolute,  and  means  absence 
from  arbitrary  restraint,  and  not  immunity  from  reasonable 
regulations  and  prohibitions  enforced  in  the  interests  of  the 
community  by  public  policy.^* 


56  Middleton  v.  Texas  Power  & 
Light  Co.,  —  Tex.  — ,  185  S.  W.  556, 
11  N.  C.  C.  A.  873. 

57  Hunter  v.  Colfax  Consol.  Coal 
Co.,  —  Iowa  — ,  154  N.  W.  1037, 
11  N.  C.  C.  A.  886. 

The  Illinois  Workmen's  Compen- 
sation Act  (Laws  of  1911,  p.  315, 
J.  &  A.  Tf  5449),  is  not  unconstitu- 
tional as  depriving  the  employee  of 
liberty  and  property,  nor  as  subject- 
ing him  to  unreasonable  search  and 
seizure,  nor  as  impairing  his  right 


to  contract  and  his  right  of  waiver. 
Deibeikis  v.  Link-Belt  Co.,  261  111. 
454,  5  N.   C.  C.  A.  401. 

58  State  ex  rel.  Davis-Smith  Co. 
V.  Clausen,  65  Wash.  156,  3  N.  C. 
C.  A.  599,  37  L.R.A.(N.S.)   466. 

Section  3  of  the  Iowa  Workmen's 
Compensation  Act  (Acts  35th  Gen. 
Assem.  c.  147),  provides  that  if, 
by  or  on  behalf  of  the  employer, 
any  request,  suggestion  or  demand 
be  made  that  an  employee,  or  one 
seeking    employment,    shall   exercise 
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Provisions  that,  where  both  the  eraployer  and  the  employee 
reject  the  act,  the  liability  of  the  employer  shall  be  the  same  as 
though  the  employee  had  not  rejected ;  that,  if  the  employee  re- 
jects, the  employer  may  plead  and  rely  upon  "any  and  all  de- 
fenses, including  those  at  common  law,  and  the  iTiles  and 
defenses  of  contributory  negligence,  assumption  of  risk,  and  fel- 
low-servant," with  certain  limitations;  and  that  compensation 
under  the  act  is  to  be  awarded  only  if  both  have  accepted  the 
act  are  not  invalid  on  the  ground  that  the  act  contained  an  im- 
proper classification  and  an  arbitrary  differentiation  in  that  if 
the  employer  and  employee  both  reject  the  act,  the  employee  none 
the  less  takes  the  benefit  of  the  act,  and  that  w^here  the  employer 
accepts  and  the  employee  rejects,  the  latter  gets  as  much  as  the 
fonner,  whatever  differences  there  are  as  to  the  consequences  of 
similar  conduct  on  the  part  of  the  employer  and  employee  be- 
ing sustained  by  the  generally  accepted  doctrine  that  the  free- 
dom to  contract  is  only  in  theory  enjoyed  by  the  employee  as 
fully  as  by  his  employer,  and  that  the  police  power  may  be  in- 
voked to  sustain  some  differentiations  in  favor  of  the  employee,, 
on  the  theory  that  this  is  a  method  of  protecting  him  for  the 
public  good  against  the  actual  inequality  between  him  and  his-. 
employer.*^ 

The  exactions  and  restrictions  of  the  compensation  acts  be- 
ing authorized  by  the  fundamental  law,  it  cannot  be  contended 

his    right   to    reject   the    act,    there  legislative    intent    as    to    such    act 

shall  arise  a  conclusive  presumption  thwarted.    Hunter  v.  Colfax  Consol. 

that  the  employee  or  applicant  was  Coal   Co.,   —   Iowa   — ,   154   N.   W.. 

unduly    influenced   to    exercise    this  1037,  11  N.  C.  C.  A.  886. 
right;   that  the  rejection,  made  un-  The  section  of  a  workingmen's  com-- 

der  such  circumstances,  shall  be  con-  pensation   bill   which   provides   that 

clusively  presumed  to  have  been  pro-  no  agreement  by  an  employee  waiv- 

cured   through    fraud,    and   be   null  ing  his  right  to  compensation  under 

and  void.     Held,  that  this  section  is  such  bill   shall  be  valid,  is   consti- 

not  objectionable  as  interfering  with  tutional.    In  re  Opinion  of  Justices, 

the    freedom    of   contract,    since,    if  209  Mass.  607,  1  N.  C.  C.  A.  557. 
there  can  be  a  valid  workmen's  com-  59  Hunter  v,   Colfax  Consol.   Coal 

pensation   act,   the    legislature   may  Co.,  —  Iowa  — ,  157  X.  W.  145,  11 

make  provision   against  having  the  N    C.  C.  A.  886. 
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that  either  the  employer  or  the  employee  is  thereby  deprived  of 
liberty  or  property  without  due  process  of  law.^ 


60  California  Workmen's  Compen- 
sation, Insurance  and  Safety  Act 
(St.  1913,  p.  279),  known  as  the 
Boynton  Act,  superseded  the  Rose- 
berry  Act,  so  called  (St.  1911,  p. 
796),  the  former  being  elective, 
while  the  provisions  of  the  latter 
are  compulsory  is  not  obnoxious  to 
the  "due  process  of  law"  and  the 
"equal  protection  of  the  laws" 
clauses  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution; 
for,  if  legislation  may  fairly  be  re- 
garded as  necessary  or  proper  for 
the  protection  and  furtherance  of  a 
legitimate  public  interest,  under  the 
police  power,  the  mere  fact  that  it 
may  hamper  private  action,  is  not  a 
ground  for  nullifying  such  act. 
Western  Indemnity  Co.  v.  Pillsbury, 
170  Cal.  686,  10  N.  C.  C.  A.  1. 

The  Iowa  Workmen's  Compensa- 
tion Act  (Acts  35th  Gen.  Assem.  c. 
147),  is  not  unconstitutional  on  the 
ground  either  that  it  violates  the 
guaranties  of  due  process  of  law  and 
of  equal  protection  of  the  laws  or 
that  it  effects  a  wrongful  abridge- 
ment of  the  privileges  and  immuni- 
ties of  citizenship.  Hunter  v.  Colfax 
Consol.  Coal  Co.,  —  Iowa  — ,  154 
N.  W.  1037,  11  N.  C.  C.  A.  886. 

A  workingmen's  compensation 
bill,  which  is  not  compulsory  in 
character  as  applied  to  employers 
and  employees,  does  not  violate  any 
provision  of  the  Federal  or  State 
Constitutions  concerning  the  taking 
of  property  without  due  process  of 
law.  Hence  the  Massachusetts  Act, 
which  provides  that,  in  an  action 
for  injury  to  or  death  of  an  em- 
ployee, it  shall  be  no  defense  that  he 
was  negligent,   or  that  he  assumed 


the  risk,  or  that  the  injury  was 
caused  by  the  negligence  of  a  fellow 
employee,  is  not  invalid  as  authoriz- 
ing the  taking  of  property  without 
due  process  of  law.  In  re  Opinion 
of  Justices,  209  Mass.  607,  1  N.  C. 
C.  A.  557. 

The  New  York  Workmen's  Com- 
pensation Act  (Consol.  L.,  c.  67 ;  L. 
1914,  c.  41),  does  not  infringe  the 
Fourteenth  Amendment  of  the  Fed- 
eral Constitution,  by  taking  prop- 
erty without  due  process  of  law. 
Jensen  v.  Southern  Pac.  Co.,  215  N. 
y.  514,  9  N.  C.  C,  A.  286,  L.R.A. 
1916A  403. 

The  Miners'  Compensation  Act 
(Laws  1909,  Chap.  67),  which  pro- 
vides a  scheme  of  accident  insurance 
and  benefits  for  persons  engaged  in 
mining  coal  within  the  state,  and 
which  requires  the  funds  to  be  pro- 
vided by  payment  of  one  per  cent, 
of  the  wages  of  such  persons  and  a 
tax  on  the  employers  of  one  cent  per 
ton  for  each  ton  of  coal  mined,  is 
in  the  nature  of  an  occupation  or 
license  tax,  and  tlierefore  the  plan 
provided  for  its  collection  is  not  in- 
valid as  taking  property  without 
due  process  of  law.  Cunningham  v. 
Northwestern  Improvement  Co.,  44 
Mont.  180,  1  N.  C.  C.  A.  720. 

Section  2  of  the  New  Jersey  Em- 
ployers' Liability  Act  of  April  4, 
1911  (P.  L.  p.  136)  provides  that 
compensation  shall  l)e  made  "with- 
out regard  to  the  negligence  of  the 
employer"  wlien  the  employer  and 
employee  shall  by  agreement,  either 
express  or  implied,  accept  the  pro- 
visions of  section  2,  and  where  the 
personal  injury  or  death  for  which 
compensation   is   sought   is   the   re- 
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§  1365.  Same  subject;  right  to  jury  trial.  The  right  to  trial 
by  jury  is  not  absohite  in  the  sense  that  it  has  universal  applica- 
tion,^^ and,  so  far  as  proceedings  in  the  state  courts  are  con- 
cerned, it  is  not  protected  by  the  Federal  Constitution,  which 
has  reference  only  to  the  administration  of  the  federal  laws  in 
the  federal  courts. ^^  Therefore,  it  can  be  waived,  and  the  waiver 
need  not  be  in  express  terms. ^  The  right  applies  only  to  ju- 
dicial proceedings  and  cannot  be  claimed  in  an  inquiry  of  a 
nonjudicial  character,  or  with  respect  to  proceedings  before  an 
administrative  board. "^  Accordingly  compensation  acts  have 
uniformly  been  held  not  to  be  invalid  as  depriving  either  the  em- 
ployer or  the  employee  of  the  right  to  a  trial  by  jury,  the  inquiry 
conducted  thereunder  being  of  a  nonjudicial  character  before  a 
purely  administrative  tribunal.®* 


suit  of  an  accident  arising  out  of 
and  in  the  course  of  the  employment, 
in"  all  cases  except  when  the  injury 
or  death  is  intentionally  self-in- 
flicted, or  when  intoxication  is  the 
natural  and  proximate  cause  of  in- 
jury. The  section  further  provides 
that,  with  respect  to  contracts  of 
hiring  made  after  the  act  becomes 
efieetive,  it  shall  be  presumed  that 
the  parties  are  acting  under  section 

2  if  one  or  the  other  does  not  then 
or  before  the  accident  expressly  elect 
to  operate  under  section  1.  Held, 
that  such  provisions  of  section  2  are 
not  in  violation  of  the  "due  proc- 
ess of  law"  provision  of  the  Four- 
teenth Amendment.  Sexton  v.  New- 
ark Dist.  Tel.  Co.,  84  N.  J.  L.  85, 

3  N,  C.  C.  A.  569. 

The  Texas  Workmen's  Compensa- 
tion Act  (Laws  1913,  c.  179)  is  not 
contrary  to  the  prohibition  con- 
tained in  the  Fourteenth  Amend- 
ment of  the  United  States  Constitu- 
tion against  the  denial  of  equal 
protection  of  the  laws,  nor  of  the 
prohibition  contained  in  that  amend- 
ment and  also  in  the  Texas  Consti- 


tution, art.  I,  §  19,  against  the 
taking  of  property  or  deprival  of 
liberty  without  due  process  of  law. 
Memphis  Cotton  Oil  Co.  v.  Tolbert, 
—  Tex.  Civ.  App.  — ,  171  S.  W.  309, 
7  N.  C.  C.  A.  547;  Middleton  v. 
Texas  Power  &  Light  Co.,  —  Tex. 
— ,  185  S.  W.  556,  11  N.  C.  C.  A. 
873.  See,  however,  Ives  v.  South 
Buffalo  Ey.  Co.,  201  N.  Y.  271,  1 
N.  C.  C.  A.  517,  34  L.R.A.(N.S.) 
162,  whei-e  the  first  Xew  York  Act 
was  declared  unconstitutional  as- 
a  deprivation  of  property  without 
due  process  of  law. 

61  Hunter  v.  Colfax  Consol  Coal 
Co.,  —  Iowa  — ,  154  N.  W.  1037,^ 
11  N.  C.  C.  A,  886. 

62  Hunter  v.  Colfax  Consol  Coal 
Co.,  —  Iowa  — ,  154  N.  W.  1037, 
11  X.  C.  C.  A.  886. 

63  Hunter  v.  Colfax  Consol  Coal 
Co.,  —  Iowa  — ,  154  X.  W.  1037, 
11  X.  C.  C.  A.  886. 

63a  ;Middleton  v.  Texas  Power  & 
Light  Co.,  —  Tex.  — ,  185  S.  W. 
556,  11  X.  C.  C.  A.  873. 

64Deibciki3  v.  Link-Belt  Co.,  261 
111.  454,  5  X.  C.  C.  A.  401;   Hunter 
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Of  course,  an  employer  who  has  rejected  the  act  when  sued 
by  an  injured  employee  in  an  action  at  law  is  entitled  to  a  jury 
trial,  if  the  right  is  properly  asserted. ^^ 

§  1366.  Same  subject;  right  to  judicial  remedies.  What  is 
known  and  denominated  as  the  cause  of  action  arising  from  an 
accidental  injury  is  purely  the  creation  of  the  common  law ;  it 
is  a  common-law  liability  founded  upon  the  common-law  doc- 
trine of  negligence,  and,  but  for  the  rule  of  the  common  law — 
sometimes  also  expressed  in  statutes — there  would  be  no  lia- 
bility for  such  an  injury,  and  hence  no  cause  of  action  for  it.®^ 
Hence,  in  denying  the  employee  of  a  subscribing  employer,  or 
his  beneficiaries,  any  cause  of  action  for  accidental  injuries,  the 
compensation  acts  simply  change  the  common-law  rule  of  lia- 
bility on  the  subject,^^  as  the  right  to  have  the  liability  of  an 
employer  for  an  accidental  injury  to  an  employee  determined 
by  the  common-law  doctrine  is  not  a  constitutional  immunity, 
and,  since  employers  who  become  subscribers  under  the  act 
voluntarily  waive  the  right  to  have  their  liability  determined 
in  the  courts,  it  cannot  be  held  that  the  act  deprives  them  of 
fundamental  rights  and  is  therefore  unconstitutional.^® 

V.  Colfax  Consol.  Coal  Co.,  —  Iowa  Consol.   Coal  Co.,  —  Iowa  — ,  154 

—    154  N.  W.  1037,  11  N.  C.  C.  A.  N.  W.  1037,  11  N.  C.  C.  A.  886. 

886;    Cunningham   v.   Northwestern  66  Middleton    v.    Texas    Power    & 

Improvement   Co.,   44   Mont   180,    1  Light   Co.,   —   Tex.   — ,    185    S.   W. 

N.  C.  C.  A.  720;   Sexton  v.  Newark  556,  11  X.  C.  C.  A.  873. 

Dist.  Tel.  Co.,  84  N.  J.  L.  85,  3  N.  "  Middleton    v.    Texas    Power    & 

C.   C.   A.   569;    Middleton   v.   Texas  ^^S^'^   ^''■'  "   ^ex.   -    185    S.   W. 

Power  &  Light  Co.,  -  Tex.  -,  185  ''''  ^^  ^-  ^-  ^-  ^-  ^'3. 

S.    W.    556,    11    K    C.    C.    A.    873;  The  New  York  Worlonen's   Com-  . 

_.,    ,                 1     T->     •    o    -J.!     /~i  pensation   Act    (Consol.   L.,    c.    6;  ; 

State    ex    rel.    Davis-Smith    Co.    v.  t.     ,„,  ,          ,-,s\             . 

^,               ^^   „T     ,      -.^^     o  -K-r    /-I    ^  L-    1914,  c.   41)    does  not   unconsti- 

Clausen,  65  Wash.  156,  3  N.  C.  C.  ,,.,',,      '.                      ,              , 

tutionally    deprive    an    employee   of 

A.  599,  37  L.R.A.(N.S.)    466.  ,.       .   ,  /    ,    \.        .       .    .^   .^     . 

'  his  right  of  action  for  injuries  im- 

65  The  Iowa  Workmen's   Compen-  ^^^^^-^^  ^^  ^^^  employer's  negligence. 

sation  Act    (Acts  35th  Gen.  Assem.  jensen    v.    Southern    Pac.    Co.,    215 

c.    147)    does   not   deny   to   an   em-  n_  y.  514,  9  N.  C.  C.  A.  286,  L.R.A 

ployer  who  rejects  the  act  the  right  1916A  403. 

to  trial  by  jury  but  merely  changes  68  Middleton    v.    Texas    Power    & 

the    rules   under    which    such    trial  Light   Co.,   —   Tex.   — ,    185    S.    W. 

shall    proceed.      Hunter    v.    Colfax  556,  11  N.  C.  C.  A.  873. 
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Under  the  Texas  Bill  of  Eights,  which  provides  that  "every 
person  for  an  injury  d^ne  him,  in  his  lands,  goods,  person  or 
reputation,  shall  have  remedy  by  due  course  of  law,"  the  legis- 
lature is  without  the  power  to  deny  the  citizen  the  right  to  re- 
sort to  the  courts  for  the  redress  of  any  intentional  injury  to 
his  person  by  another, ^^  but  as  the  injuries  or  wrongs  with  which 
the  Texas  Act  deals  are  those  which  are  accidental  and  not  those 
which  are  intentional,  this  provision  cannot  be  invoked  to  de- 
feat the  validity  of  the  act  as  to  employees.'''" 

The  constitutional  right  to  appeal  to  the  courts  for  redress 
of  wrongs  is  not  denied  by  a  compensation  act  which  establishes 
a  board  of  awards  by  which  the  right  of  claimants  to  participate 
in  a  state  insurance  fund  is  determined,  where  an  appeal  lies 
to  the  courts  from  its  decision,  and  an  injured  employee  may,  in 
the  first  instance,  waive  his  claim  under  the  act  and  sue  in  court 
for  his  damages.'^  And  notwithstanding  the  provisions  in  the 
acts  relative  to  procedure,  the  structure  of  the  law  of  the  land 
and  the  inherent  power  of  the  courts  enable  the  latter  to  inter- 
fere, if  the  arbitration  committee  exceeded  its  jurisdiction,  to 
inquire  whether  the  act  was  being  enforced  against  one  who  had 
rejected  it,  whether  the  claiming  employee  was  an  employee, 
whether  he  was  injured  at  all,  whether  his  injury  was  one  aris- 
ing out  of  his  employment,  whether  it  was  due  to  his  intoxica- 
tion or  was  self-inflicted,  or,  acceptance  being  conceded,  whether 
an  award  different  from  the  statute  schedules  had  been  made, 
whether  the  award  was  tainted  with  fraud  on  the  part  of  the 
prevailing  party,  or  of  the  arbitration  committee,  and  whether 
such  committee  attempted  judicial  functions  in  violation  of  or 
not  granted  by  the  act.'^ 

The  legislature  cannot  validate  a  contract  the  parties  to  which 
agree  to  be  bound  by  a  statutory  delegation  of  judicial  power  if 

69  Middleton  v.  Texas  Power  &  71  State  ex  rel.  Yaple  v.  Creamer, 
Light  Co.,  —  Tex.  — ,  185  S.  W.  85  Ohio  St.  349,  1  N.  C.  C.  A.  30, 
556,  11  N.  0.  C.  A.  873.  3P  L.R.A.(X.S.)    694. 

70  Middleton  v.  Texas  Power  &  72  Hunter  v.  Colfax  Consol.  Coal 
Light  Co.,  —  Tex.  — ,  185  S.  W.  Co..  —  Iowa  — ,  154  N.  W.  1037, 
556,  11  N.  C.  C.  A.  873.  11  X.  C.  C.  A.  886. 

Siith.  Dam.  Vol.  V.— 21. 
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the  Constitution  puts  the  exercise  of  all  judicial  power  in  the 
courts,  nor  can  it  authorize  a  contract  ousting  the  courts  of  such 
jurisdiction  as  the  fundamental  law  gives  to  the  courts  exclu- 
sively ;  '^  but  to  provide  by  contract  for  the  arbitration  of  special 
matters  does  not  oust  the  jurisdiction  of  the  courts  so  long  as  the 
ultimate  question  at  issue  may  be  litigated  in  the  courts.'* 

The  legislature  is  without  power  to  deny  a  citizen  the  right 
of  making  a  defense  when  sued  in  the  courtsJ^ 

So  also,  a  vested  right  of  action  given  by  the  principles  of  the 
common  law  is  a  property  right  and  is  protected  by  the  Consti- 
tution as  is  other  property.'^ 

§  1367.  Same  subject;  impairment  of  obligation  of  contracts. 
Parties  sui  juris  and  at  liberty  can  make  new  contracts  that 
modify  or  annul  existing  ones  without  running  counter  to  any 
constitutional  inhibition,  and  whenever  any  liability  is  left  on 
which  to  contract,  a  new  contract  or  a  change  in  contract  made 
by  contract  cannot  be  objected  to  as  an  invalid  impairment.''^ 
Hence,  where  the  acceptance  of  a  workmen's  compensation  act 
is  elective,  such  act  cannot  work  an  impairment  of  the  obliga- 
tion of  contracts.''^* 

Many  acts  expressly  exempt  existing  contracts  and,  in  such 
cases,  of  course,  it  cannot  be  contended  that  the  obligation  of  a 
contract  is  impaired,'''^  but  even  contract  obligations  are  not 
proof  against  proper  exercises  of  the  police  power,  and  it  has 
accordingly  been  held  that  the  fact  that  an  act  applies  to  exist- 
ing contracts  does  not  invalidate  it.*** 

T3  Hunter  v.  Colfax  Consol.  Coal  Co.,  —  Iowa  — ,  154  N.  W.  1037, 

Co.,  —  Iowa  — ,   154  N.   W.   1037,  11  N.  C.  C.  A.  886. 

11  N.  C.  C.  A.  886.  78  Hunter  v.  Colfax  Consol.   Coal 

74  Hunter  v.   Colfax  Consol.   Coal  Co,   —  Iowa  — ,   154   N.   W.   1037, 

Co.,  —  Iowa  — ,   154  N.   W.   1037,  11  N.  C.  C.  A.  886. 

11  N.  C.  C.  A.  886.  79  Hunter  v.   Colfax  Consol.   Coal 

75Middleton    v.    Texas    Power    &  Co.,  —  Iowa  — ,   154   N.   W.   1037, 

Light   Co.,   —  Tex.   — ,    185   S.   W.  11  N.  C.  C.  A.  886. 

556,  11  N.  C.  C.  A.  873.  80  The    Workmen's    Compensation 

76Middleton    v.    Texas    Power    &  Act    (Wis.  Laws,  1911,  c.  50;   stat. 

Light   Co.,   —  Tex.   — ,   185   S.   W.  §§  2394-1   to  2394-32)    is   intended 

556,  11  N.  C.  C.  A.  873.  to  apply  to  all  employers  and  em- 

77  Hunter  v.  Colfax   Consol.   Coal  ployees,  including  persons  employed 
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Courts  will  labor  diligently  to  avoid  a  construction  which 
imputes  to  a  statute  the  impairment  of  existing  obligations,  and 
will  hold  that  that  is  not  the  true  interpretation  if  any  other  is 
in  reason  attainable.*^ 

§  1368.  Same  subject;  compulsory  acts.  Compulsory  fea- 
tures of  the  compensation  acts  have  been  sustained,*^  and  the 
fact  that  the  act  is  elective  as  to  the  employer  but  compulsorv' 
as  to  the  employees  does  not  render  it  unconstitutional.*^ 

Since  the  nonacceptance  of  the  Iowa  Act  does  not  impose 
upon  an  employer  any  greater  burden  than  the  legislature  could 
have  imposed  in  any  event,  the  act  is  not  unduly  compulsive.** 


under  contracts  of  service  made 
prior  to  the  passage  of  the  statute 
and  not  expiring  until  some  definite 
date  subsequent  to  the  statute,  but 
the  obligations  of  such  contracts  are 
not  thereby  impaired.  Borgnis  v. 
Falk  Co.,  147  Wis.  327,  3  N.  C.  C. 
A.  649,  37  L.E.A.(N.S.)  489.  See 
also  Hunter  v.  Colfax  Consol.  Coal 
Co.,  —  Iowa  — ,  154  N.  W.  1037, 
11  N.  C.  C.  A.  886. 

Section  1  of  the  Employers'  Lia- 
bility Act  of  April  4,  1911  (P.  L.  p. 
134),  allows  a  recovery  only  in  cases 
where  the  employee  can  show  that 
his  injuries  were  caused  by  an  acci- 
dent "arising  out  of  and  in  the 
course  of  his  employment,  of  which 
the  actual  or  lawfully  imputed  neg- 
ligence of  the  employer  is  the  nat- 
ural and  proximate  cause,"  and 
"provided  the  employee  was  himself 
not  wilfully  negligent,"  and  abol- 
ishes the  common-law  defenses  of 
assumption  of  risk  and  the  fellow- 
servant  rule.  Held,  that,  in  modi- 
fying or  abolishing  such  defenses  to 
an  action  for  an  injury  sustained 
aitei  the  act  became  effective,  the 
section  does  not  violate  the  "due 
process  of  law"  and  "equal  protec- 
tion of  the  law"  provisions  of  the 
Fourteenth  Amendment  of  the  Fed- 


eral Constitution,  nor  does  it  im- 
pair the  obligation  of  contracts,  in 
violation  of  the  State  and  Federal 
Constitutions.  Sexton  v.  Newark 
Dist.  Tel.  Co.,  84  N.  J.  L.  85,  3  N. 
C.  C.  A.  569. 

But  see  State  ex  rel  Yaple  v. 
Creamer,  85  Ohio  St.  349,  1  N.  C.  C. 
A.  30,  39  L.R.A.(N.S.)  694,  holding 
that  contracts  in  existence  and  un- 
expired at  the  time  a  workmen's 
compensation  act  is  put  into  opera- 
tion by  an  employer  cannot  be  af- 
fected or  impaired  by  it. 

81  Hunter  v.  Colfax  Consol.  Coal 
Co.,  —  loAva  — ,  154  K  W.  1037, 
13  N.  C.  C.  A.  886. 

82  Western  Indemnity  Co.  v.  Pills- 
bury,  170  Cal.  686,  10  N.  C.  C.  A. 
1 ;  State  v.  Clausen,  65  Wash.  156, 
37  L.R.A.(X.S.)  466,  3  N.  C.  C.  A. 
599. 

83  Middleton  v.  Texas  Power  &. 
Light  Co.,  —  Tex.  — ,  185  S.  W. 
556,  11  N.  C  C.  A.  556,  rev'g.  — 
Tex.  Civ.  App.  — ,  178  S.  W.  956, 
9  N.  C.  C.  A.  847 ;  Jensen  v.  South- 
ern Pac.  Co.,  215  N.  Y.  514,  9  N.  C. 
C.   A.  286,  L.R.A.1916A  403. 

84  Hunter  v.  Colfax  Consol.  Coal 
Co.,  —  Iowa  — ,  154  N.  W.  1037, 
11  N.  C.  C.  A.  886. 
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Where  a  compensation  act  expressly  gives  to  emploj'er  and  em- 
ployee a  free  choice  as  to  whether  he  will  accept  its  terms  or 
not,  and  provides  as  to  those  employers  only  who  do  accept  that 
the  defenses  of  assumption  of  risk  and  negligence  of  fellow-serv- 
ants shall  he  abrogated,  it  cannot  be  said  that  the  law  is  coercive, 
nor  that  the  employee,  if  the  law  is  accepted  by  his  employer, 
wall  feel  compelled  to  accept  through  fear  of  discharge  if  he  does 
not  accept,  such  matters  being  purely  speculative  and  conjec- 
tural for  which  a  statute  cannot  be  declared  invalid.^^ 

§  1369.  Same  subject;  provisions  governing  partial  invalidity. 
Many  of  the  acts  contain  provisions  to  the  effect  that  the  in- 
validity of  any  part  of  the  act  shall  not  affect  the  validity  of  any 
other  portion,  nor  the  act  as  a  whole.  The  constitutionality  of 
such  provisions  has  been  sustained  since  anything  that  might 
have  been  eliminated  by  the  legislature  can  properly  be  elimi- 
nated by  the  courts,  if  it  is  unconstitutional,  without  affecting 
the  balance  of  the  act ;  *^  and,  in  such  cases,  the  invalidity  of  any 
part  of  the  act  which  is  not  such  as  to  defeat  the  operation  of  the 
act  as  a  whole,  will  not  invalidate  the  entire  act.^' 

§  1370.  Same  subject;  tax  provisions.  The  taxing  power 
may  not  be  used  as  a  subterfuge  to  accomplish  that  which  is  not 
legitimately  for  such  powder,  and  the  exercise  of  the  taxing  pow- 

ssBorgnis  v.  Talk  Co.,  147  Wis.  Tex.  Civ,  App.  — ,  178  S.  W.  956, 

327,   3  N.   C.  C.  A.   649,   37   L.K.A.  9  N.   C.   C.   A.   847,   rev'd  on   other 

(N.S.)  489.  grounds,  —  Tex.  — ,  185  S.  W.  556, 

86  State   ex   rel.   Davis-Smith   Co.  11  N.  C.  C.  A.  873. 

V.  Clausen,  65  Wash.  156,  3  X.  C.  C.  Even    if    so    much    of    the    Texas 

A.  599,  37  L.R.A.  (X.S.)   466.  Workmen's        Compensation        Act 

87  Since  the  Texas  Workmen's  (Laws  1913,  c.  179)  as  provides  for 
Compensation  Act  expressly  declares  the  insurance  of  employees  is  un- 
that  the  holding  of  any  portion  constitutional  as  violating  Texas 
thereof  invalid  shall  not  aflFect  the  Constitution,  art.  XII,  §§  1  and  2, 
lemainder  of  the  act,  the  unconsti-  requiring  that  creation  of  private 
tutionality  of  that  portion  making  corporations  be  by  general  laws, 
it  obligatory  on  employees  whose  such  unconstitutionality  Avould  not 
employers  elect  to  be  governed  by  render  the  remaining  provisions  of 
the  act,  without  the  consent  of  the  tlie  act  unconstitutional.  Memphis 
former,  does  not  invalidate  the  act  Cotton  Oil  Co.  v.  Tolbert,  —  Tex. 
as  to  consenting  employees.  Middle-  Civ.  App.  — ,  171  S.  W.  309,  7  X. 
ton  V.  Texas  Power  &  Light  Co.,  —  C.  C.  A.  547. 
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er,  no  matter  in  what  form,  can  be  sustained  only  where  the 
exaction  is,  in  the  sense  of  the  l^w,  for  a  puolic  use ;  *^  but  it  is 
not  a  sufficient  ground  for  holding  a  tax  invalid  that  in  a  sense 
it  is  to  be  used  for  what  is  both  a  private  and  a  public  benefit, 
or  that  others  than  the  taxpayers  are  benefited.^^  When  the 
principles  underlying  the  exaction  of  taxes  to  support  public 
charities  are  borne  in  mind,  it  is  not  difficult  to  find  a  basis  to 
sustain  the  acts  as  tax  measures,  in  that  their  purpose  is  to  pre- 
vent public  dependency  on  the  part  of  workmen  injured  and 
maimed  through  industrial  hazards. 

An  act  which  assesses  upon  employers  in  extrahazardous  em- 
ployments certain  sums  based  upon  their  payrolls  for  the  pur- 
pose of  creating  a  fund  to  reimburse  all  employees  injured  in 
such  employments,  without  regard  to  negligence  or  common- 
law  liability  therefor,  does  not  violate  a  constitutional  provision 
that  property  shall  be  taxed  according  to  its  value  in  money  and 
that  all  taxation  shall  be  uniform,  since  such  an  act  does  not  cre- 
ate a  general  tax,  but  is  in  the  nature  of  a  license  tax  only.^° 

§  1371.  Same  subject;  by  whom  and  how  constitutional  ques- 
tion may  be  raised.  A  person  cannot  complain  of  a  statutory 
discrimination  either  when  it  is  in  his  favor  or  when  it  imposes 
a  burden  on  a  class  to  which  he  does  not  belong.®^  Hence,  the 
employer  cannot  be  heard  to  urge  a  grievance  of  the  employee 
in  attacking  a  workmen's  compensation  act.^*^  Thus,  where  no 
objection  is  raised  by  the  employees  that  an  act  in  limiting  its 
application  to  employers  having  in  service  five  or  more  work- 
men, is  unconstitutional  in  that  it  discriminates  against  em- 
ployees in  the  service  of  an  employer  employing  less  than  five, 
the  employer  cannot  be  heard  to  object  to  its  constitutionality 
on  this  ground.^* 

«8  Hunter  v.   Colfax  Consol.   Coal  91  Hunter  v.   Colfax  Consol.   Coal 

Co.,  —  Iowa  — ,  154  N.  W.  1037,  11  Co.,  —  Iowa  — ,    154   N.  W.   1037, 

N.  C.  C.  A.  886.  11  N.  C.  C.  A.  886. 

89  Hunter  v.  Colfax  Consol.  Coal  92  Hunter  v.  Colfax  Consol.  Coal 
Co.,  —  Iowa  — ,  154  N.  W.  1037,  Co.,  —  Iowa  — ,  154  N.  W.  1037, 
11  N.  C.  C.  A.  886.  n  N.  C.  C.  A.  886. 

90  State  ex  rel.  Davis-Smith  Co.  93  Jeffrey  Mfg.  Co.  v.  Blagg,  235 
V.  Clausen,  65  Wash.  156,  3  N.  C.  U.  S.  571,  59  L.  ed.  3'64,  7  N.  C.  C. 
C.  A.  599,  37  L.R.A.(N.S.)  466.  A.  570. 
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In  reviewing  a  judgment  awarding  compensation  on  account 
of  the  death  of  an  employee  under  the  act,  an  allegation  that  a 
provision  that,  in  the  employment  of  minors,  certain  portions 
of  the  act  "shall  be  presumed  to  apply  unless  the  notice  be 
given  by  or  to  the  parent  or  guardian  of  the  minor"  is  void, 
will  not  be  considered  when  it  appears  that  decedent  was  of 
age  at  the  time  of  his  death.^* 

The  question  as  to  the  constitutionality  of  an  act  may  prop- 
erly be  raised  upon  an  application  for  a  writ  of  mandamus  to 
the  state  auditor  to  compel  the  auditing  of  a  warrant  issued  to 
the  state  treasurer  in  payment  of  a  debt  incurred  by  the  Indus- 
trial Insurance  Department  created  by  such  statute. ^^ 

§  1372.  Same  subject;  insurance  provisions.  That  the  insur- 
ance provisions  of  a  compensation  act  may  have  induced  in- 
surance associations  to  combine  and  to  fix  prohibitive  insurance 
rates  is  not  ground  for  holding  that  such  provisions  invalidate 
the  act  since,  in  the  first  place,  if  the  rates  have  been  made  pro- 
hibitive, employers  will  reject  the  act  and  there  will  be  no  in- 
surance taken,  and  the  associations  will  automatically  be  brought 
to  terms,  and,  in  the  second  place,  there  are  more  direct  and  bet- 
ter methods  of  dealing  with  such  a  combine,  if  it  actually  exists, 
than  by  declaring  the  act  void  because  it  requires  the  employer 
to  insure  his  liability.^^  Nor  can  such  provisions  be  attacked 
on  the  ground  that  they  work  an  illegal  taxation  of  the  em- 
ployer, the  tax,  if  it  is  a  fact  that  one  is  imposed,  being  valid 
under  the  police  power  of  the  state.^' 

An  act  which  does  not  require  liability  insurance  companies 
to  insure  risks  thereunder,  is  not  unconstitutional  because  it  re- 
quires that  such  companies  and  policy  holders,  if  policies  are 
issued,  shall  be  governed  by  the  act  so  far  as  applicable.^' 

Although   the   insurance  association  created   by   the   Texas 

94.Sextonv.  Newark  Dist.  Tel.  Co.,  Co.,  —  Iowa  — ,  154  X.  W.  1037, 
Si  N.  J.  L.  85,  3  N.  C.  C.  A.  569.  H  N.  C.  C.  A.  886. 

95  State  ex  rel.   Davis-Smith   Co.  »' Hunter  v.  Colfax  Consol.  Coal 

^    ,         ^    „  ^T    ^        Co.,  —  Iowa  — ,   154  N.  W.  1037, 
V.  Clausen,  65   Wash.   156,  3  jSi.   C.        1 1  "w   p  p    a    ^^fi 

C.  A.  599,  37  L.R.A.(N.S.)    466.  gg  j^  ^e  Opinion  of  Justices,  209 

96  Hunter  v.  Colfax  Consol.  Coal       Mass.  607,  1  N.  C.  C.  A.  557. 
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Workmen's  Compensation  Act  is  denominated  a  "corporation" 
by  the  act,  it  is  not  a  private  corporation,  and  the  part  of  the 
act  creating  it  has  been  held  not  violative  of  the  constitutional 
provision  that  no  private  corporation  shall  be  formed  except  by 
general  laws.^ 

§  1373.  Conflict  of  laws.  The  question  as  to  what  law  gov- 
erns may  arise  in  different  ways ;  thus  it  may  be  presented  in 
connection  with  accidents  occurring  (1)  within  the  state,  and 
(2)  without  the  state.  Accidents  occurring  within  the  state  may 
affect:  (1)  local  employees,  (2)  employees  who  entered  into  the 
contract  of  employment  in  another  state  in  which  a  compensa- 
tion act  is  in  force,  and  (3)  employees  from  another  state  having 
no  compensation  act  Accidents  occurring  without  the  state 
may  affect:  (1)  local  employees,  (2)  employees  of  another 
state  in  which  compensation  acts  may  or  may  not  be  in  force. 
As  Mr.  Bradbury  says : 

"The  whole  subject  may  be  generally  divided  into  two  ques- 
tions, namely : 

"First.  When  may  the  authorities  of  a  state  enforce  the 
compensation  of  their  own  state  in  relation  to  accidents  which 
happen  beyond  the  borders  of  their  own  state  ? 

"Second.  When  may  the  courts  of  one  state  enforce  the  com- 
pensation of  another  state  in  relation  to  accidents  which  happen : 

"(a)  Within  the  boundaries  of  the  state  the  law  of  which  is 
sought  to  be  enforced ; 

"(b)   Within  the  boundaries  of  the  state  where  the  proceeding 

is  brought ;  or 

"(c)  Within  the  boundaries  of  a  third  state?"  ^ 
It  is  thus  seen  that  the  Industrial  Commission  of  a  state 
may  be  called  upon  to  enforce  the  local  law  as  to  an  accident 
occurring  in  another  state.  Similarly,  the  courts  of  a  compen- 
sation state  may  be  presented  with  the  question  of  enforcing  the 
-laws  of  another  state  to  an  accident  occurring  in  a  third  state, 
or  within  the  border  of  their  own  state.    Again  an  employee  en- 

1  Middleton    v.    Texas    Power    &  2  See    exhaustive    article    by    Mr. 

Light  Co.,  —  Tex.  — ,   185   S.   W. 
556,  11  N.  C.  C.  A.  873.  Bradbury,  9  N.  C.  C.  A.  918-932. 
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tering  into  a  contract  of  employment  in  a  compensation  state 
may  be  injured  in  another  state,  and  seek  his  remedy  in  a  third 
state  where  no  compensation  act  is  in  force. 

In  the  light  of  these  difficulties  it  is  not  strange  that  a  conflict 
should  arise  as  to  whether  compensation  acts  have  extraterri- 
torial effect.  The  earlier  decisions  declined  to  give  them  effect 
beyond  the  boundaries  of  the  state.^  The  later  decisions  adopt 
the  broader  view,  however,  that  liability  under  the  compensa- 
tion acts  is  contractual  in  character,  and  hence,  under  familiar 
principles  of  the  law  of  contracts,  in  determining  the  right  to 
compensation  the  lex  loci  contractus  applies.* 

Where  a  contract  of  employment  was  entered  into  in  ISTew 
York  and  the  employee  was  injured  in  ISTew  Jersey,  the  IsTew 
Jersey  courts  applied  the  compensation  act  of  that  state,  but,  at 
the  time,  there  was  no  compensation  act  in  force  in  ISTew  York.' 

The  solution  of  the  question  would  seem  to  depend  upon 
whether  liability  under  the  acts  is  regarded  as  arising  ex  con- 
tractu or  ex  delicto.  If  the  compensation  act  is  regarded  as  part 
of  the  contract  of  employment  and  liability  thereunder,  there- 
for6,  contractual  in  character,  it  would  seem  that  many  of  the 
difficulties  attendant  upon  any  other  constniction  will  be  avoid- 
ed. Domestic  tribunals  could  then  give  extraterritorial  force 
to  their  own  or  foreign  acts  as  determined  by  the  place  where 
the  contract  was  entered  into. 

§  1374.  Existence  of  relation  of  master  and  servant.  Under 
compensation  acts  purporting  to  apply  solely  to  master  and 
servant,  necessarily  proof  of  the  existence  of  the  relationship 
is  indispensable  to  the  award  of  compensation.  This  is  a  ques- 
tion determinable  in  accordance  with  familiar  principles.  The 
temi  "master  and  servant"  presupposes  control  on  the  part  of 

3  In  re  Gould,  215  Mass.  480,  4  boat  Co.,  89  Conn.  367,  L.R.A.1916A 
N.  C.  C.  A.  60;  Keyes-Davis  Co.  v.  436;  Edwardsen  v.  Jarvis  Lighter- 
Alderdyce,  Detroit  Legal  News,  May  ^ge  Co.,  168  N.  Y.  App.  Div.  368 ; 
3,  1913,  3  N.  C.  C.  A.  639n.  See  also  p°^^  ^  ^^^^^^  ^  ^^^^^^^  216  N.  Y. 
Johnson  V.  Nelson,  128  Minn.  158.  ^^  ^   ^_  ^   ^    ^^^_ 

4  Spratt  V.   Sweeney  &  Gray  Co., 

1G8  X.  Y.  App.  Div.  403,  9  N.  C.  C.  ^  American  Radiator  Co.  v.  Rogge, 

A.  918:  Kennerson  v.  Thames  Tow-       86  N.  J.  L.  436,  7  X.  C.  C.  A.  144. 


§  1374] 


WORKMEN  S    COMPENSATION    ACTS. 


517: 


the  master  and,  to  that  extent,  subordination  upon  the  part  of  the 
servant.  Therefore,  where  the  element  of  control  is  absent, 
the  relation  does  not  exist  and  the  act  does  not  apply.^  But, 
on  the  other  hand,  where  the  employer  has  power  to  direct  the 
manner  of  performance  by  the  employee,  in  other  words,  to  con- 
trol the  performance  of  the  work,  the  act  applies,''  and  it  matters 


6  Gilmore  v.  Sexton,  1  Cal.  Ind. 
Ace.  Comm.  Dec.  (No.  17,  1914)  5, 
7  N.  C.  C.  A.  1084n;  Rose  v.  Pick- 
rell,  1  Cal.  Ind.  Ace.  Comm.  Dec. 
(No.  6,  1914)  7  N.  C.  C.  A.  lOSon; 
Curtis  V.  Plumptre,  [1913]  W.  C.  & 
Ins.  Rep.  195,  6  B.  W.  C.  C.  87,  7 
N.  C.  C.  A.  1085n;  Hayden  v.  Dick. 
5  F.  150,  40  Sc.  L.  R.  95,  7  N.  C.  C. 
A.  1085n;  In  re  Johns,  Ohio,  Ind. 
Comm.,  No.  50,018,  Oct.  22,  1914,  7 
N.  C.  C.  A.  1085n;  McGregor  v. 
Dansken,  1  F.  536,  36  Sc.  L.  R.  393, 
7  N.  C.  C.  A.  1086n;  McDermott  v. 
Grindol  &  Sons,  111.  Ind.  Bd.,  Aug. 
3,  1914,  7  N.  C.  C.  A.  1086n;  Vamp- 
lew  V,  Parkgate  Iron  &  Steel  Co., 
[1903]  1  K.  B.  851,  72  L.  J.  K.  B. 
575,  88  L.  T.  756,  51  W.  R.  691,  67 
J.  P.  417,  19  T.  L.  R.  421,  7  N.  C.  C. 
A.  1087n;  Simmons  v.  Faulds,  65 
J.  P.  371,  17  T.  L.  R.  352,  7  N.  C. 
C.  A.  1087n;  Walsh  v.  Waterford 
Harbor  Comr's,  [1914]  W.  C.  &  Ins. 
Rep.  16,  7  N.  C.  C.  A.  1087n;  Busse 
V.  Brugger,  Wis.  Workm.  Comp. 
Rep.  (1914)  78,  7  N.  C.  C.  A.  1087n; 
McConnell  v.  Galbraith,  [1914]  W. 
C.  &  Ins.  Rep.  90,  7  N.  C.  C.  A. 
1088n;  Ryan  v.  Tipperary,  South 
Riding,  County  Council,  [1912]  W. 
C.  &  Ins.  Rep.  195,  5  B.  W.  C.  C. 
578,  46  Ir.  L.  T.  69,  7  N.  C.  C.  A. 
1089n;  Reid  v.  Leitch  Collieries, 
Ltd.,  4  Alberta  L.  R.  338,  7  B.  W. 
C.  C.  1017,  21  W.  L.  R.  689,  2  W. 
W.  R.  663,  10  N.  C.  C.  A.  846n. 
'Stevens    v.    Tittle,    2    Cal.    Ind. 


Ace.  Comm.  Dec.  (1915)  146,  10  N. 
C.  C.  A.  837n. 

Plumber  making  repairs  under  di- 
rection of  owner  of  house  held  a 
workman.  McNally  v.  Fitzgerald, 
[1914]  W.  C.  &  Ins.  Rep.  7,  7  N.  C. 
C.  A.  lOSOn. 

In  a  proceeding  under  the  Mas- 
sachusetts Workmen's  Compensation 
Act  (St.  1911,  c.  751),  it  appeared 
from  the  agreed  statement  of  facts 
that  the  injured  employee  was  em- 
ployed by  an  electric  light  company 
as  a  tree  trimmer;  that  the  foreman 
under  whose  direction  he  worked 
was  employed  by  the  company  and 
had  also  been .  elected  to,  and  still 
held  the  office  of  tree  warden  of  the 
town;  that,  on  the  day  of  the  in- 
jury, the  employee  had  gone  out 
with  the  foreman  and  other  employ- 
ees of  the  electric  light  company  to 
trim  trees  along  the  company's 
wires;  that  the  foreman  ordered 
them  to  trim  some  dead  limbs  from 
a  tree  on  a  lawn  inside  of  the  side- 
walk, on  the  opposite  side  of  the 
street  from  the  company's  wires, 
and  in  so  doing  the  employee  fell 
and  was  injured.  Held,  that,  upon 
these  facts,  the  Accident  Board 
might  have  foimd  that  his  injuries 
were  received  in  trimming  a  tree  in 
accordance  with  the  orders  of  the 
company's  duly  authorized  officer, 
and  that  at  the  time  of  the  injuiy 
he  was  acting  as  an  employee  of  the 
company,   not   of  the   town.     In   re 
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not  that  the  employee  may  have  been  vested  with  a  large  amount 
of  discretion  *  or  that  his  compensation  was  not  certain  and  defi- 
nite, but  based  upon  the  amount  of  his  production,^  as  where  the 
relation  is  once  established,  the  fact  that  compensation  was  pay- 
able in  a  lump  sum  or  by  the  job  cannot  alter  the  existing 
status.^"  Where  the  relation  is  shown,  the  fact  that,  at  the  time 
of  the  injury,  the  employee  may  have  been  loaned  to  a  third 
person  does  not  aflect  his  status.^^ 


Howard,  218  Mass.  404,  5  N.  C.  C. 
A.  449. 

8  Quarryman  paid  by  day  and 
directed  where  he  was  to  work,  but 
free  to  choose  exact  place  in  quarry 
where  excavation  should  be  made  is 
a  woikman.  Paterson  v.  Lockhart, 
7  F.  954,  42  Sc.  L.  R.  755,  7  N.  C. 
C.  A.  1076n. 

A  workman,  paid  by  the  piece, 
paying  his  own  traveling  expenses 
and  under  no  obligation  to  under- 
take any  particular  job,  and,  in  fact, 
at  liberty  to,  and  occasionally  ac- 
cepting work  from  others,  held  a 
workman.  Taylor  v.  Burnham  &  Co., 
[1910]  S.  C.  705,  47  Sc.  L.  R.  643, 
3  B.  W.  C.  C.  569.  (This  is  a  very 
extreme  application  of  the  act,  how- 
ever. ) 

9  Cangreme  v.  Alberta  Coal  Min. 
Co.,  5  Alberta  L.  R.  173,  7  B.  W.  C. 
C.  1020,  22  W.  L.  R.  68,  2  W.  W. 
R.  1058,  10  N.  C.  C.  A.  850n. 

Shipyard  worker  member  of  a 
squad  paid  on  piece  basis  through 
squad  leader,  and  subject  to  rules 
of  employer  held  a  workman.  Mc- 
Cready  v.  Dunlop,  2  F.  1027,  37  Sc. 
L.  R.  779,  7  N.  C.  C.  A.  1078n. 

Quarryman  working  on  a  piece 
basis,  but  under  general  direction 
of  employer,  held  a  workman.  Jones 
v.  Penwyllt  Dinas  Silica  Brick  Co., 
[1913]  W.  C.  &  Ins.  Rep.  394,  6 
B.  W.  C.  C.  492,  7  N.  C.  C.  A. 
1077n. 


Painter  and  paperhanger  working 
on  piece  basis,  supplying  tools  in 
part  and  subject  to  general  direction 
of  employer  as  to  place  of  work 
and  manner  of  performance  held  to 
be  within  the  English  Act.  Lewis  v. 
Stanbridge,  [1913]  W.  C.  &  Ins. 
Rep.  515,  6  B.  W.  C.  C.  568,  7  N. 
C.  C.  A.  1080n. 

10  Rheinwald  v.  Builders'  Brick  & 
Supply  Co.,  168  N.  Y.  App.  Div. 
425,  10  N.  C.  C.  A.  844n. 

11  A  firm  of  contracting  teamsters 
let  out  their  teams  with  drivers  to 
persons  desiring  their  services. 
The  firm  contracted  with  another 
to  haul  sand  and  building  material 
for  him  at  a  fixed  price  per  team 
per  day,  which  included  the  services 
of  wagon,  horses  and  driver.  An 
employee  of  the  contracting  firm 
while  engaged  in  taking  on  a  load 
of  sand  or  stone  for  another  under 
a  contract  with  his  employer,  was 
injured  by  his  hand  being  caught  in 
the  jaws  of  a  team  shovel  used  in 
loading  the  wagon.  In  a  proceed- 
ing under  the  New  Jersey  Work- 
men's Compensation  Act  of  1911,  an 
award  of  compensation  was  made 
against  the  person  contracting  with 
the  injured  employee's  employer. 
On  appeal  the  court  held  this  ruling 
was  erroneous,  as  the  wages  of  the 
injured  employee  were  paid  by  the 
contracting  firm,  and  the  latter  was 
consequently    the    employer    within 
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In  construing  the  compensation  acts,  the  well-settled  rules  as 
to  when  the  relation  of  independent  contractor  exists,  apply, 
except  perhaps  that  the  courts  seem  somewhat  more  liberal  in 
applying  the  principle  of  control.    As  was  said  in  a  recent  case : 

"The  true  test  of  a  contractor  would  seem  to  be  that  he  ren- 
ders the  service  in  the  course  of  an  independent  occupation, 
representing  the  will  of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  it  is  accomplished. 
The  one  indispensable  element  to  his  character  as  an  independ- 
ent contractor  is  that  he  must  have  contracted  to  do  a  specified 
work  and  have  the  right  to  control  the  mode  and  manner  of 
doing  it."  '2 

The  fact  that  the  relation  of  the  injured  person  was  primarily 
that  of  independent  contractor  will  not  deprive  him  of  the  right 
to  compensation,  where,  at  the  time  of  the  injury,  he  had  tem- 
porarily suspended  that  relationship,  and  was  performing  work 
actually  under  the  control  of  the  employer.^' 

Under  the  Massachusetts  Workmen's  Compensation  Act,  an 
employee  of  an  independent  contractor  who  is  doing  the  work  of 
a  subscriber  has  the  same  rights  against  the  subscriber's  insurer 
as  he  would  have  were  he  working  directly  for  the  subscriber." 

The  relationship  of  master  and  sen^ant  must  also  be  distin- 
guished from  that  of  partnership  or  joint  adventurer  where  the 
parties  operate  independently  of  control,  except  as  to  the  di- 
vision of  the  proceeds  of  the  undertaking,  as  where  the  business 
or  operations  are  conducted  purely  on  a  profit-sharing  basis,  the 

the  meaning  of  the   act;    and   fur-  Y.   App.   Div.   170,   10   N.   C.   C.   A. 

ther  the  person  hiring  the  services  835. 

of  the  team,  etc.,  had  no  direct  deal-  ^^  Owner   of  dredge   leasing   same 

ings   with   the   injured   person,   and  and   controlling    its    operation,    but 

had  nothing  to  say  as  to  the  wages  injured  at  a  time  when  he  was  not 

to  be  paid,  the  only  contract  made  operating  same,  but  was  engaged  in 

,       ,       .  work  which  he  did  not  control  was, 

bemg  for  the  supply  of  a  team  con-  ,           -,           ,                  ,               j 

°  as  to  such  work,  an  employee  and 

sisting    of     a    wagon,    horses    and  ^^^      ^^      independent      contractor. 

driver,  for  which  he  paid  as  a  team.  pg^jey  v.  Vivian  &  Co.,  169  N.  Y. 

Kongo  v.  R.  Waddington  &  Sons,  87  ^pp.  Div.  170,  10  N.  C.  C.  A.  835. 

N.  J.  L.  395,  9  N.  C.  C.  A.  402.  14  In  re  Sundine,  218  Mass.  1,  5 

12Powley  v.  Vivian  &  Co..  169  N.  N.   C.   C.  A.   616,  L.R.A.1916A   318. 
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element  of  control  being  entirely  lacking.  Such  operations  are 
not  within  the  act.^^ 

While  the  relation  of  employer  and  employee,  as  defined  by 
the-  act,  must  have  existed  at  the  time  of  the  injury,  it  matters 
not  whether  the  employment  was  under  a  valid  contract  as  to 
both  parties,  or  imder  a  contract  voidable  at  election  of  the  em- 
ployer. ^^  Thus,  it  has  been  held  that  the  fact  that  the  employ- 
ment was  secured  in  violation  of  law  does  not  alter  the  rule.^' 

§  1375.  Election.  Compensation  acts  may  be  roughly  divided 
into  compulsory,  semi-compulsory  and  elective.  Acts  of  the  first 
class  arbitrarily,  in  a  sense,  place  all  of  the  enumerated  employ- 
ments within  the  provisions  of  the  acts,  and  all  employers  and 
their  employees  engaged  in  such  occupations  automatically  come 
within  the  scope  of  the  law  without  any  action  on  their  part. 


15  Sayers  v.  Gerard,  Cal.  Ind.  Ace. 
Comm.  Dec.  (No.  19,  1914)  48,  7 
N.  C.  C.  A.  1093n;  Ellis  v.  Joseph 
Ellis  &  Co.,  [1905]  1  K.  B.  324,  74 
L.  J.  K.  B.  229,  92  L.  T.  718,  53 
W.  R.  311,  21  T.  L.  R.  182,  7  N.  C. 
C.  A.  1092n;  Doggett  v.  Waterloo 
Taxicab  Co.,  [1910]  2  K.  B.  336,  79 
L.  J.  K.  B.  1085,  102  L.  T.  874,  54 
Sol.  J.  541,  26  T.  L.  R.  491,  7  N. 
C.  C.  A.  1093n;  Pears  v.  Gibbons, 
[1913]    W.    C.   &   Ins.    Rep.    469,    6 

B.  W.  C.  C.  722,  7  K  C.  C.  A. 
1094n:  Cole  v.  Shrubsall  &  Wakeley 
Bros.,  Ltd.,  [1912]  W.  C.  Rep.  226, 
5  B.  W.  C.  C.  337,  7  X.  C.  C.  A. 
1094n;  Smith  v.  Horlock,  [1913] 
W.  C.  &  Ins.  Rep.  441,  6  B.  W.  C. 

C.  638,  7  X.  C.  C.  A.  1095n;  Boon 
V.  Qiiance,  102  L.  T.  443,  3  B.  W. 
C.  C.  106,  7  X.  C.  C.  A.  1095n; 
Hughes  V.  Postlethwaite,  4  B.  W.  C. 
C.  105,  7  X.  C.  C.  A.  1095n;  Hoar 
V.  Barge  "Cecil  Rhodes,"  5  B.  W. 
C.  C.  49,  7  N.  C.  C.  A.  1095n. 

Evidence  that  a  licensed  driver 
operated  a  public  taxicab,  without 
control  by  the  company  owning  the 
machine  and  that  he  received  one- 


fourth  of  the  proceeds  for  his  serv- 
ices, justifies  a  finding  that  he  was 
a  bailee  of  the  cab  rather  than  a 
servant,  and,  therefore,  he  was  not 
entitled  to  an  award  under  the 
workmen's  compensation  act  for  an 
injury  sustained  by  him  while  driv- 
ing the  cab.  Smith  v.  General  Motor 
Cab.  Co.,  Ltd.,  [1911]  App.  Cas.  188, 
1  X.  C.  C.  A.  576. 

16  Conductor  claimed  to  have  se- 
cured employment  by  false  state- 
ment held  an  employee  within  the 
provisions  of  the  act,  the  operation 
of  an  electric  street  railway  being 
a  hazardous  employment,  and  the 
enforcement  of  the  act  was  not 
dependent  upon  the  validity  of  the 
contract  of  employment.  Kenny  v. 
Union  Ry.  Co.  of  Xew  York  City, 
166  X.  Y.  App.  Div.  497,  8  X.  C.  C. 
A.  986. 

17  The  Workmen's  Compensation 
Act  (X.  Y.  Consol.  Laws,  c.  67; 
Laws  1913,  c.  816,  re-enacted  and 
amended  by  Laws  1914,  c.  41,  and 
amended  by  Laws  1914,  c.  316)  does 
not  except  from  its  benefits  employ- 
ees  who   have   secured   employment 
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As  to  such  acts,  of  course,  the  question  of  election  is  of  no  im- 
portance. 

Acts  of  a  semi-compulsory  nature  become  operative  upon  the 
acceptance  of  the  act  bj  either  the  employer  or  the  employee. 
In  most  acts  of  this  character,  the  choice  of  election  to  accept 
the  act"  is  placed  solely  in  the  hands  of  the  employer,  and  his 
election  to  accept  the  act  is  binding  upon  the  employee.^^ 

In  Arizona  an  extremely  anomalous  rule  prevails.^'  There 
probably  owing  to  constitutional  restrictions,  the  employee  may 
elect  to  take  under  the  act,  to  sue  under  the  Employers'  Lia- 
bility Act  of  that  state,  or  to  sue  at  common  law^  and  he  is  not 
required  to  exercise  his  election  until  after  the  injury.^*  The 
choice  of  election  is  vested  solely  in  the  employee,  and  his  elec- 
tion is  binding  upon  the  employer,  as  to  whom  the  act  is 
compulsory  in  the  event  of  the  employee's  decision  to  accept  its 
provisions.  A  somewhat  similar  act  is  in  force  in  New  Hamp- 
shire, the  employee  being  given  the  right  to  make  his  election 
after  the  injury.^^ 

Probably  the  majority  of  the  acts  are  purely  elective,  both 
the  employer  and  the  employee  being  given  the  right  to  reject, 
although  the  time  for  election  or  rejection  is  usually  definitely 
fixed.  The  procedure  is  fixed  by  law.  In  some  states,  a  defi- 
nite acceptance  of  the  act  is  required  of  all  employers,  and  in 
others  election  is  conclusively  presumed  as  to  certain  occupations 
without  afiirmative  action,  in  the  absence  of  an  express  rejection 
in  the  manner  prescribed  by  law.^^  The  employee  is  usually 
presumed  to  have  elected  to  accept  the  act  in  the  absence  of  a 

in   violation   of   section   939   of   the  Co.  v.  Ujack,  15  Ariz.  382,  5  N.  C. 

Penal  Law  which  makes  it  a  misde-  C.  A.  742. 

meaner  to  obtain  employment  under  21  Laws  1911,  ch.  163,  §  4. 

a  false  statement.     Kenny  v.  Union  22  The  election  provided  for  in  the 

Ry.  Co.  of  New  York  City,  166  N.Y.  j^^-^^-^     Workmen's     Compensation 

App.  Div.  497,  8  N.  C.  C.  A.  986.  .,      ,t„,,    ,-,          -.n-,-,          o-,r     t 

i«rri      rr                ^  XT        V     ,     A   ^  ^^^  °^  ^^^^      Laws  1911,  p.  315,  J. 

18  The  Texas  and  New  York  Acts 

are   probably  the  best  illustrations  ^  ^-  ^  ^^^^^    ^"  *°  ^«  exercised  to 

of  this  type  of  enactment.  ^^'^^^^   ^''i"^  governed   thereby,   and 

"Arizona  Laws  1912   (First  Spe-  "«*=  *«  cause  the  act  to  be  applied, 

cial  Sess.)  ch.  14.  Dietz  v.  Big  Muddy  Coal  &  Iron  Co., 

20  Consolidated   Arizona   Smelting  263  111.  480,  5  N.  C.  C.  A.  419. 
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definite  rejectlou.^^  In  sucli  cases  an  election  by  tlie  employee 
to  accept  the  act  is  futile  where  the  employer  has  rejected  it.^* 
An  action  at  law  by  the  employee  does  not  constitute  a  final 
election  of  his  remedy,  where  he  recovered  nothing  and  was  rele- 
gated to  the  remedy  provided  by  the  act.^*  A  general  election 
to  accept  the  act  is  an  acceptance  in  toto  notwithstanding  an  enu- 
meration therein  of  the  employments  covered.^^ 


23  Dietz  V.  Big  Muddy  Coal  & 
Iron  Co.,  263  111.  480,  5  N.  C.  C.  A. 
419. 

Under  the  Minnesota  Workmen's 
Compensation  Act  (Laws  1913,  c. 
467;  G«n.  St.  1913,  §§  8195-8230), 
approved  April  24,  1913,  eflfective 
from  October  1,  1913,  an  employee 
accepts  the  provisions  of  the  act 
imtil  he  makes  an  election  not  to 
accept;  under  the  proviso  contained 
in  §  12  of  said  chapter  his  election, 
made  within  30  days  after  October 
1st,  is  effective  at  once,  notwith- 
standing the  clauses  of  §§  11  and  12 
relative  to  a  30  days'  notice;  and 
an  employee  injured  on  October  15, 
1913,  perfecting  his  election  not  to 
be  bound  by  the  act  on  October  29, 
1913,  is,  until  that  date,  bound  by 
the  act,  and  cannot  maintain  a  com- 
mon-law action  for  his  injury. 
Harris  v.  Hobart  Iron  Co.,  127 
Minn.  39^),  7  N.  C.  C.  A.  44. 

24  Under  the  Illinois  Workmen's 
Compensation  Act  of  1911  (Laws 
1911,  p.  315,  J.  &  A.  T[  5449),  an 
employee  cannot  elect  to  be  bound 
thereby  unless  his  employer  has  pre- 
viously elected  to  accept  the  act. 
Dietz  V.  Big  Muddy  Coal  &  Iron  Co., 
2G3  111.  480,  5  X.  C.  C.  A.  419. 

25  An  action  brought  by  an  in- 
jured employee  in  the  superior  court 
was  not  a  final  election  of  his  rem- 
edy under  the  workmen's  compen- 
sation act,  nor  was  the  Industrial 
Accident    Commission    deprived    of 


jurisdiction  in  the  matter,  nor  the 
judgment  of  the  superior  court  a 
final  determination  of  the  employee's 
rights  in  the  matter,  where  the 
judgment  of  the  superior  court 
simply  determined  that  the  allega- 
tions of  the  complaint  failed  to 
state  a  case  under  the  Workmen's 
Compensation,  Insurance  and  Safety 
Act  (Cal.  L.  1913,  c.  176),  §  12  (b) 
of  which  provides  that,  where  the 
specified  conditions  of  compensation 
exist,  the  right  to  recover  such  com- 
pensation in  a  proceeding  before  the 
Industrial  Accident  Commission 
shall  be  the  exclusive  remedy  of  the 
employee  except  that  when  the  in- 
jury is  caused  by  the  employer's 
gross  negligence  or  wilful  miscon- 
duct, the  injured  employee  may,  at 
his  option,  either  claim  compensa- 
tion under  the  act  or  maintain  an 
action  at  law  for  damap-es.  Such 
enuployee,  therefore,  was  not 
estopped  from  pursuing  his  remedy 
before  the  Industrial  Accident  Com- 
mission, nor  was  the  commission 
without  jurisdiction  in  the  matter, 
San  Francisco  Stevedoring  Co.  v. 
Pillsbury,  170  Cal.  321,  9  N.  C.  C. 
A.  37. 

26  Acceptance  in  general  terms  by 
a  railway  company  of  the  provi- 
sions of  the  Workmen's  Compensa- 
tion Act  (Wis.  Laws  1911,  c.  50, 
sees.  2394-1  to  2394-31  Stats. ) ,  cov- 
ered all  the  employees  of  the  com- 
pany, although  the  form  of  accept- 
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There  is  no  cause  of  relief  in  equity  nor  ground  for  injunc- 
tion, in  a  suit  hj  an  employee  to  restrain  his  employer  from 
electing  to  come  under  the  acts  on  the  ground  that,  by  such  elec- 
tion, the  employee  would  be  obliged  either  to  break  his  existing 
contract  of  employment  or  lose  his  common-law  remedies,  for 
his  employer's  torts,  as,  if  the  employer  breaks  his  contract  be- 
cause the  employee  declines  to  accept  the  statute,  the  employee 
has  adequate  legal  remedies  for  breach  of  contract,  and,  if  the 
employee  accepts  the  statute,  he  loses  no  vested  or  contract  right 
and  is  not  damaged,  in  the  eyes  of  the  law,  by  the  change  in  his 
remedy  for  future  torts.^' 

The  question  of  the  effect  of  a  rejection  of  the  act  upon  the 
rights  of  both  the  employer  and  the  employee  is  treated  else- 
where.^^ 

§  1376.  Employments  within  the  acts.  The  acts  usually  de- 
fine the  employments  to  which  they  shall  apply,  and  occupations 
not  within  the  enumerated  scope  are  excluded.  Many  of  the 
acts  expressly  exclude  certain  employments,  such  as  agricultural 
pursuits,  domestic  labor  and  the  like,  while,  under  other  acts, 
the  application  of  the  act  is  made  to  depend,  in  part,  upon  the 
number  of  persons  employed.^^    l^aturally  the  occupations  sub- 

ance  specified  the  number  of  em-  of  part  A  provides  that  §  1  shall 
ployees  and  places  and  nature  of  em-  not  apply  to  the  employees  of  any 
ployment  only  as  to  those  working  in  employer  having  regularly  less  than 
shops  and  offices.  Minneapolis,  St.  five  employees,  or  to  casual  employ- 
Paul  &  S.  S.  M.  Ry.  Co.  V.  Indus-  ees,  or  to  outworkers,  nor  to  actions 
trial  Commission  of  Wisconsin,  153  against  any  employer  who  shall 
Wis.  552,  3  N.  *C.  C.  A.  707.  have  accepted  part  B  of  the  act  in 

27  Borgnis  v.  Falk  Co.,  147  Wis.  the  manner  prescribed.  Part  B,  §  1, 
327,  3  N.  C.  C.  A.  649,  37  L.R.A.  provides  for  the  payment  of  compen- 
(N.S.)  489.  sation    where    both    employer    and 

28  See  §  1360.  employee  have   accepted   the  provi- 

29  Part  A,  §  1,  of  the  Workmen's  sions  of  the  act  and  §  2  states  when 
Compensation  Act  (Conn.  Pub.  Acts  acceptance  is  conclusively  presumed, 
of  1913,  c.  138),  defines  the  employ-  In  an  appeal  from  an  award  of  com- 
ers' liability  and  abolishes  the  com-  pensation  to  an  injured  employee, 
mon-law  defenses  in  actions  for  in-  the  employer  claimed  that  the  act 
juries  sustained  by  an  employee  was  not  applicable  to  employers 
arising  out  of  and  in  the  course  of  having  less  than  five  employees,  and 
his  employment,  or  for  death  re-  that,  if  applicable,  he  incurred  no 
suiting  from  such  injuries,  and  §  2  liability      thereunder      because      he 
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jected  to  tlie  act  are  such  as  are  common  to  the  state  passing  the 
act,  thus  logging  operations  are  not  included  within  the  Illi- 
nois Act,  while  they  are  expressly  denominated  hazardous  em- 
ployments in  the  Washing-ton  Act  This  lack  of  harmony  may 
result  in  difficult  questions  if  the  rule  giving  the  acts  extraterri- 
torial effect  is  adhered  to.^°  Thus,  an  employee  entering  into 
a  contract  of  emplo^Tiient  in  Illinois  may  be  sent  by  his  em- 
ployer to  perform  temporary  work  in  Washington  and,  while 
there,  may  be  injured  in  an  ''accident  arising  out  of  and  in  the 
course  of  his  employment"  in  connection  with  logging  opera- 
tions. What  is  his  remedy  ?  If  the  Illinois  Act  applies,  he  must 
be  relegated  to  his  common-law  right  of  action  as  the  employ- 
ment in  which  he  was  engaged  is  not  within  that  act.  On  the 
other  hand,  if  the  Washington  Act  applies  he  must  seek  his  rem- 
edy under  the  compensation  act  of  that  state.  In  such  a  case,  it 
would  seem  more  just  to  view  the  situation  as  though  no  com- 
pensation act  were  in  force  in  Illinois,  and  to  apply  the  law  of 
the  forum.  In  other  words,  since  the  employee  was  not  within 
the  terms  of  the  Illinois  Act,  it  could  not  be  said  that  the  par- 
ties contracted  with  reference  to  it,  and,  since  there  was  no 
foreign  contract  regulating  the  terms  of  employment,  the  law 
of  the  forum  would  govern. 

Casual  employments  are  exempted  from  the  provisions  of 
many  of  the  acts.  Employment  is  not  casual  where  one  is  em- 
ployed to  do  a  particular  part  of  a  service  recurring  somewhat 
regularly  with  the  fair  expectation  of  its  continuance  for  a  rea- 
sonable period.'^  Employments  within  the  usual  oourse  of  busi- 
ness of  the  employer  may  be  within  the  act,  although  casual. 
Thus,  a  city  employee  injured  while  loading  gravel  used  by  the 
city  for  improving  and  repairing  its  streets,  was  held  to  be 

failed  to  comply  with  the  provisions  have  accepted  part  B,  unless  he  ©r 

of  §  30  of  part  B  as  to  insurance  of  the    employee    indicates    refusal    to 

liability.      Held,    that    §§    1    and   2  accept.     Bayon  v.  Beckley,  89  Conn, 

of   part   B   include   every   employer  254,   8   N.   C.   C.   A.   588. 

who  has   accepted  part   B,  whether  g^  g^^  ^^^^^  ^  ^^^^ 
he   regularly  has  five   or   less   than 

^  1  .^A    +v,of   a„^i,    orr,  31  Sabella  V.   Brazileiro,   86  N.  J. 

five   employees,   and   that   sucn   em- 
ployer  is   conclusively  presumed  to       Ij-  505,  6  N.  C   C.  A.  958. 
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within  the  act,  although  the  employment  may  have  been  casual.^^ 
Where  one  employed  by  an  electric  light  company  to  trim  trees 
under  the  direction  of  its  foreman  was  injured  while  cutting 
dead  limbs  from  a  tree  located  on  a  lawn  inside  the  sidewalk 
and  across  the  street  from  the  company's  lines,  the  act  being 
done  under  the  foreman's  orders,  his  employment  was  held  not 
casual  within  the  meaning  of  the  Massachusetts  Workmen's 
Compensation  Act.^^  In  Wisconsin,  the  defense  of  ''casual  em- 
ployment" is  available  only  by  private  employers,  and  cannot 
be  asserted  in  behalf  of  a  municipal  corporation.^* 

An  infant,  who,  because  of  his  age,  could  not  be  legally  em- 
ployed in  any  capacity  is  not  within  the  act ;  ^^  but  an  em- 
ployee who  may  be  legally  employed,  but  not  in  the  particular 
occupation  in  which  he  was  engaged  at  the  time  of  his  injury  has 
been  held  to  be  within  the  operation  of  the  law.^® 

The  question  as  to  whether  municipalities  and  public  corpo- 
rations and  their  employees  are  within  the  act  is  to  be  deter- 
mined from  the  act  itself.  Usually  they  are  expressly  included. 
But,  even  where  they  are  included,  public  officers  as  distin- 
guished from  mere  employees  are  not  within  the  act.  Many 
of  the  acts  expressly  define  the  terms  "officers"  and  "em- 
ployees," but,  in  the  absence  of  such  a  definition,  the  question 

32  state  ex  rel.  City  of  Northfield  used  in  the  Wisconsin  Workmen's 
V.  District  Court  Rice  Co.,  131  Minn.  Compensation  Law  "minors  who  are 
352,  11  N.  C.  C.  A.  366.  legally  permitted  to  work  under  the 

33  In  re  Howard,  218  Mass.  404,  laws  of  the  state  (who,  for  the  pur- 
5  N.  C.  C.  A.  449.  poses    of    section    2394-8,    shall    be 

34  Brown  v.  City  of  Mauston,  1  considered  the  same  and  have  the 
Bui.  Wis.  Industrial  Com.  No.  3,  power  of  contracting  as  adult  em- 
p.  97,  3  N.  C.  C.  A.  693n.  ployees),"  a  minor  who  may  legally 

35  Boy  under  fourteen  employed  be  employed  to  do  any  work  at  all 
in  violation  of  statute  held  not  a  is  within  the  operation  of  such  law 
workman  within  workmen's  com-  without  regard  to  the  fact  that  his 
pensation  act.  Hillestad  v.  Indus-  employer  was  penally  liable  for  em- 
trial  Ins.  Commission  of  Washing-  ploying  him  to  do  the  work  at 
ton,  80  Wash.  426,  6  N.  C.  C.  703.  which  he  was  engaged  when  he  was 

36  Under  Wis.  St.  subd.  (2),  §  injured.  Foth  v.  Macomber  & 
2394-7,  which  brings  within  the  Whyte  Rope  Co.,  161  Wis.  549,  11 
meaning  of  the  word  "employee"  as  N.  C.  C.  A.  599. 

Suth.  Dam.  Vol.  V.— 22. 


5182 


SUTHERLAND    ON    DAMAGES. 


[§  1376 


must  be  detemiined  in  accordance  witli  the  rules  of  the  com- 
mon law,  and  the  general  laws  of  the  state  on  the  subject. 
Thus,  under  the  Ohio  and  other  acts,  policemen  are  expressly 
included,  while  the  Michigan  Act  does  not  refer  to  them  in 
terms,  and  the  Michigan  Supreme  Court  holds  that  they  are 
public  officers  and  not  employees."  The  power  of  the  munici- 
pality to  engage  in  the  particular  employment  carried  on  at  the 
time  of  the  injury  may  also  be  involved.^*  State  institutions 
and  boards  are  not  within  the  act  unless  within  the  statutory 
enumeration.^^ 


37  Under  the  Michigan  Workmen's 
Compensation  Act  (Public  Acts 
1912,  Act  No.  10,  part  I,  §  7,  How. 
Ann.  St.,  2nd  Ed.  §§  3939-4008),  a 
policeman  who  is  appointed  under  a 
charter  provision  of  a  city  provid- 
ing that  the  police  department  shall 
consist  of  the  chief  of  police  and  as 
many  subordinate  officers,  policemen 
and  employees  as  shall  be  deter- 
mined by  the  commission  by  ordi- 
nance, and  who  is  required  to  take 
an  official  oath  of  office,  is  an 
"officer,"  and  not  an  "employee"  and 
hence  comes  within  the  exception 
of  the  act.  Blynn  v.  City  of  Pon- 
tiac,  185  Mich.  35,  8  IST.  C.  C.  A. 
793. 

38  A  park  caretaker,  engaged  in 
work  under  the  direction  of  the 
park  commissioners,  died  from  in- 
juries received  while  mowing  grass 
outside  of  the  park  area  and  in  a 
part  of  a  street  between  the  curb 
and  the  sidewalk.  Under  the  stat- 
ute (Laws  1907,  c.  493,  Wis.  Stat. 
§  925-171a)  the  park  commission- 
ers were  given  jurisdiction  and  con- 
trol for  park  purposes  over  that 
part  of  public  streets  between  the 
ourb  and  sidewalk,  and  there  was 
also  a  city  ordinance  to  the  same 
effect.  The  Industrial  Commission 
held  that  the  case  came  within  the 


workmen's  compensation  act  (L. 
1911,  c.  50)  and  awarded  compen- 
sation to  the  widow  of  the  deceased, 
which  award  was  sustained  by  the 
trial  court,  it  being  held  that  the 
statute  was  not  limited  to  parkings 
or  paved  streets,  but  applied  to  all 
public  streets,  and  that  the  city  had 
power  to  care  for  the  grass  plot  at 
the  place  where  deceased  was  in- 
jured. On  appeal  it  was  held  that, 
while  §  925-171a,  enacted  in  L. 
1907,  c.  493,  which  was  an 
act  of  general  nature  as  to  cities, 
and  was  incorporated  into  the  gen- 
eral city  charter  law,  would  indi- 
cate that  it  applied  specially  to 
cities  incorporated  under  such  law 
or  which  have  adopted  such  law, 
§  925-2  must  be  regarded  as  re- 
strained so  as  not  to  modify  the 
general  power  granted  later  and 
made  applicable  to  all  cities,  and 
the  ruling  of  the  trial  court  was 
sustained.  City  of  Superior  v.  In- 
dustrial Commission,  160  Wis.  541, 
8  N.  C.  C.  A.  960. 

39  Neither  the  Michigan  Agricul- 
tural College  nor  the  State  Board 
of  Agriculture  which  has  super- 
vision of  it  is  among  the  employers 
enumerated  in  the  Michigan  Work- 
men's Compensation  Act  (Pub.  Acts 
1912,  Part  1,  sec.  5)   and  the  act  is 
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Where  charitable  institutions  are  made  subject  to  the  act,  or 
elect  to  be  bound  thereby,  the  question  may  arise  as  to  whether 
inmates  employed  in  the  various  occupations  carried  on  are 
"employees"  or  "workmen"  within  the  act.  Where,  in  return 
for  the  care  bestowed,  the  inmate  is  required  to  perform  services 
possessing  a  monetary  value,  there  would  seem  to  be  no  good 
reason  why  he  should  not  be  regarded  as  an  employee,  especially 
is  this  true  where  the  inmate  receives  compensation  in  addition 
to  care,  lodging,  etc.*°  By  far  the  greatest  number  of  ques- 
tions arise  in  connection  with  so-called  hazardous  employments. 
The  employments  deemed  hazardous  are  enumerated  in  the  acts, 
and,  to  be  within  them,  the  occupation  must  bear  a  substantial 
relation  to  the  enumerated  employments.*^    But  the  act  applies 


not  applicable  to  them  in  the  ab- 
sence of  their  election  to  come 
under  it.  Agler  v.  Michigan  Agr. 
College,  181  Mich.  559,  5  N.  C.  C.  A. 
897. 

40  A  blind  pauper  while  working 
in  the  industrial  department  of  a 
charitable  institution  met  with  an 
accident  while  filling  a  machine, 
his  right  hand  being  dragged  into 
the  machine  and  crushed,  necessi- 
tating the  amputation  of  the  three 
middle  fingers  of  his  hand.  The  in- 
stitution was  not  self-supporting 
but  had  to  depend  on  charitable  aid, 
receiving  a  certain  annual  amount 
from  the  pauper's  parish,  and  an- 
other amount  from  a  charitable 
fund.  The  workmen  in  the  de- 
partment were  graded  into  three 
classes  who  were  paid  varying 
amounts  of  money  for  their 
work.  The  injured  man  was  in  the 
second  class  and  the  institution 
supplied  him  with  board,  lodging 
and  clothing,  and  paid  him  5  shil- 
lings a  month.  In  arbitration  pro- 
ceedings under  the  Workmen's  Com- 
pensation Act  of  1906  (6  Edw.  VII, 
c.    58),    the    arbitrator    found    that 


applicant  was  in  receipt  of  paro- 
chial and  charitable  relief,  and, 
therefore,  was  not  a  workman  with- 
in the  meaning  of  the  act.  On  ap- 
peal, the  Court  of  Session  held  that 
appellant  was  a  workman  within 
the  terms  of  the  act,  and  that  the 
monthly  payments  to  members  of 
his  class  in  the  institution  being 
supposed  to  represent  20  per  cent, 
of  their  average  earnings,  compensa- 
tion was  to  be  calculated  on  that 
basis.  MacGillivray  v.  Northern 
Counties  Institute  for  the  Blind, 
[1911]  Ct.  of  Sess.  Cas.  897,  4  B.  W. 
C.  C.  429,  48  Sc.  L.  R.  811,  11  N.  C. 
C.  A.  77. 

41  Among  the  hazardous  employ- 
ments specified  in  the  New  York 
Workmen's  Compensation  Law 
(Consol.  L.,  c.  67;  L.  1913,  c.  816, 
as  re-enacted  and  amended  by  L. 
1914,  c.  41  and  c.  316)  are:  "Pack- 
ing houses,  abattoirs,  manufacture 
or  preparation  of  meats,  or  meat 
products,  or  glue"  (section  2,  group 
30),  and  "Canning  or  preparation 
of  fruits,  vegatables,  fish,  or  food- 
stuffs; picklfr  factories  and  sugar 
refineries"     (section    2,    group    33). 
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to  workmen  injured  by  accidents  described  therein  while  engaged 
in  any  of  the  employments  enumerated,  whether  or  not  the  in- 


In  a  claim  for  compensation  under 
the  act  it  appeared  that  an  employee 
waa  a  butcher,  or  assistant  to  the 
chef  at  a  hotel,  his  duty  being  to 
distribute  meats  to  the  cooks  as 
ordered,  and  that,  while  boning  a 
leg  of  mutton  on  the  butcher  block, 
his  knife  accidentally  slipped  and 
severed  an  artery  in  his  groin, 
which  resulted  in  femoral  hemor- 
rhage, and  caused  his  death.  The 
commission  denied  the  claim,  hold- 
ing that  the  deceased  was  not  en- 
gaged in  a  hazardous  employment 
within  groups  30  and  33  specified  in 
section  2  of  the  compensation  act. 
On  appeal  the  decision  was  affirmed, 
the  court  adopting  the  construction 
of  the  law  by  the  commission  that 
the  preparation  of  meats,  and  the 
preparation  of  foodstuffs,  as  the 
word  "preparation"  was  used  in 
section  2  of  the  compensation  law, 
did  not  mean  the  ordinary  prepara- 
tion of  meat  or  foodstuffs  for  cook- 
ing purposes,  but  involved  a  prep- 
aration by  some  mechanical  device, 
or  a  preparation  which  either 
changed  the  form  of  the  material  to 
render  it  suitable  for  use,  or 
changed  the  nature  of  the  material 
for  the  same  purpose.  De  La  Gar- 
delle  V.  Hampton  Co.,  167  N.  Y. 
App.  Div.  617,  9  N.  C.  C.  A.  703. 

The  Washington  Workmen's  Com- 
pensation Law  (Laws  1911,  c.  74, 
§  2 )  classifies  among  employments 
"inherently  dangerous"  and  there- 
fore "extra-hazardous,"  elevators. 
Section  3  defines  certain  terms  and 
classes  of  business.  "Mill"  is  de- 
fined to  be  "any  plant,  premises, 
room  or  place  where  machinery  is 
used,   etc.,     *     *     *     including  ele- 


vators, warehouses  and  bunkers." 
Section  4  schedules  the  rates  to  be 
paid,  but  no  schedule  specifically 
covers  freight  or  passenger  eleva- 
tors. In  the  same  section  under  the 
subhead  "Construction  Work"  in- 
dustries are  classified,  and  here  are 
found  the  words  "freight  and  pas- 
senger elevators,"  but  the  context 
and  setting  of  the  words  indicate 
that  this  part  of  the  statute  means 
those  engaged  in  the  manufacture 
or  work  of  construction  of  freight 
and  passenger  elevators.  Under 
another  subhead  is  found  the  class- 
ification "Grain  Elevators."  Held, 
that  this  latter  classification  brings 
§  4  into  harmony  with  §§2  and  3, 
and  renders  it  certain  that  there 
was  no  purpose  to  cover  the  opera- 
tion of  an  ordinary  freight  or  pas- 
senger elevator  or  to  recognize  it  as 
an  "extra-hazardous"  occupation  or 
as  one  inherently  dangerous.  Guer- 
rieri  v.  Industrial  Ins.  Commission, 
84  Wash.  266,  8  N.  C.  C.  A.  440. 

The  loading  and  unloading  of  ves- 
sels is  not  within  group  8  of  section 
2  of  the  New  York  Workmen's  Com- 
pensation Act  ( Consol.  L.,  c.  67 ;  L. 
1914,  c.  41)  providing  compensation 
for  the  death  or  injury  to  employees 
engaged  in  "the  operation,  within 
or  without  the  state,  including  re- 
pair, of  vessels  other  than  vessels 
of  other  states  or  countries  used  in 
interstate  or  foreign  commerce, 
when  operated  or  repaired  by  the 
company."  But  such  operations  are 
within  group  10  of  section  2  pro- 
viding compensation  for  the  death 
or  injury  to  employees  engaged  in 
"longshore  work,  including  the  load- 
ing or  unloading  of  cargoes,  or  parts 
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juries  were  caused  bj  the  particular  risk  which  induced  the  leg- 
islature to  include  those  engaged  in  such  employment  in  the 
operation  of  the  act/^  and  the  mere  fact  that  the  particular 
occupation  in  which  the  injury  occurred  may  have  been  merely 
incidental  to  the  business  of  the  employer,  does  not  affect  its 
character  as  a  hazardous  employment.*^ 

§  1377.  Accidents  or  injuries  arising  out  of  and  in  the  course 
of  employment;  general  rules.  The  English  act  which  has  been 
the  basis  for  practically  all  American  legislation  upon  the  sub- 
ject, requires  that,  to  be  compensable,  the  accident  must  arise 
"out  of  and  in  the  course  of  employment."     The  British  courts 


of    cargoes 


or    movinor 


or  handling  the  same  on  any  dock, 
platform  or  place,  or  in  any  ware- 
house or  other  place  of  storage." 
Jensen  v.  Southern  Pac.  Co.,  215  N. 
Y.  514,  9  N.  C.  C.  A.  28G,  L.R.A. 
1916A  403. 

In  the  provision  of  the  New 
Hampshire  Workmen's  Compensa- 
tion Act  (Laws  ini],  c.  163,  §  1) 
rendering  the  act  applicable  to 
workmen  engaged  in  work  in  any 
"mill,  factory  or  other  place,"  the 
word  "mill"  is  to  be  construed  as 
including  not  only  the  building  in 
wliich  the  employer's  business  is 
carried  on,  but  the  dam,  flume, 
yard  and  the  ways  provided  for  the 
use  of  the  employees.  Boody  v.  K. 
&  C.  Mfg.  Co.,  77  N.  H.  208,  5  N. 
C.   C.  A.  840,  L,R.A.1916A   10. 

42  Boody  V.  K.  &  C.  Mfg.  Co.,  77 
N.  H.  208,  5  N.  C.  C.  A.  840,  L.R.A. 
191GA  10. 

A  stableman  for  an  express  com- 
pany whose  duties  are  confined  sole- 
ly to  the  care  of  tlie  horses,  used 
by  a  company  to  draw  the  wagons 
operated  by  it,  is  employed  in  the 
"operation"  of  wagons  drawn  by 
horses  within  the  meaning  of  sec- 
tion 2,  group  41  of  the  New  York 
Workmen's        Compensation        Act, 


which  entitles  persons  thus  em- 
ployed to  compensation  for  injuries 
sustained,  equally  with  tlie  actual 
drivers  of  the  wagons.  Costello  v. 
Taylor,  217  N.  Y.  179,  11  N.  C,  C. 
A.  320. 

The  Workmen's  Compensation 
Act  (W^is.  Laws  of  1911,  c.  50,  sees. 
2394-1  to  2394-31  Stats.)  extends 
to  railway  employees  other  than 
tliose  "working  in  shops  or  offices," 
and  a  railway  company  may  accept 
the  provisions  of  such  act  as  to  all 
its  employees.  Minneapolis,  St. 
Paul  &  S.  S.  M.  Ry.  Co.  v.  Industrial 
Commission  of  Wisconsin,  153  Wis. 
552,  3  N.  C.  C.  A.  707. 

43  Under  the  Washington  Work- 
men's Compensation  Act  (Laws 
1911,  c.  74),  a  repair  shop  operated 
by  a  department  store  company  for 
the  repair  of  its  vehicles  in  which 
machinery  is  used,  power-driven 
macliincry  employed,  manual  labor 
exercised,  and  over  wliich  place  the 
company  has  control  or  to  which  it 
has  right  of  access,  is  an  extra-haz- 
ardous business,  although  it  is 
merely  incidental  to  the  company's 
principal  business.  Wendt  v.  In- 
dustrial Ins.  Commission  of  Wash- 
ington, 80  Wasli.  Ill,  5  N.  C.  C.  A. 
790. 
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construe  the  terms  "out  of"  and  "in  the  course  of  as  not  heing 
synonymous,  and  both  conditions  must  appear.**  While  some  of 
the  American  acts  permit  recovery  where  the  injury  merely 
arises  "out  of"  the  emplojTiient,*^  the  majority  of  the  acts  fol- 
low the  English  act  in  this  respect,  and  the  construction  placed 
upon  the  act  by  the  British  courts  has  been  uniformly  adopted. 
To  warrant  a  recovery,  therefore,  it  must  appear  that  the  em- 
ployee's injury  was  caused  by  (a)  an  accident,  (b)  arising  out 
of,  and  (c)  in  the  course  of,  his  employment.  Even  though  the 
injury  arose  out  of  and  in  the  course  of  the  employment,  if  it  be 
not  an  "accident"  within  the  purview  of  the  act,  there  can  be  no 
recovery.  Even  if  there  be  an  accident  which  occurred  "in  the 
course  of"  the  employment,  if  it  did  not  arise  "out  of  the  em- 
ployment," there  can  be  no  recovery ;  and  even  though  there  be 
an  accident  which  arose  "out  of  the  employment,"  if  it  did  not 
arise  "in  the  course  of  the  employment,"  there  can  be  no  re- 

46 

covery. 

At  the  outset,  therefore,  it  becomes  important  to  define  the 
word  "accident."  An  "accident,"  within  the  meaning  of  the 
compensation  acts,  denotes  "an  unlooked-for  mishap  or  an  unto- 
ward event  which  is  not  expected  or  designed."  *'  The  ques- 
tion whether  or  not  an  injury  to  an  employee  is  an  "accident" 

4*  An  accident  in  respect  of  which  46  Bryant  v.   Fissell,  84  N.  J.  L. 

compensation  is   claimed  under  the  72,  3  N.  C.  C.  A.  585. 

English     Workmen's    Compensation  47  Fenton  v.  Thorley  &  Co.,  [1903] 

Act   of    3906    must   be    one    arising  App.  Cas.  443,  72  L.  J.  K.  B.  787, 

"out  of  and  in  the  course  of  the  em-  89   Law  Times  Rep.   314,   19  Times 

ployment."     Astley  v.   R.   Evans   &  Law  Rep.  684,  5  W.  C.  C.  1,  3  N.  C. 

Co.,  Ltd.,  [1911]  1  K.  B.  1036,  aff'd  C.   A.   268n;    Bryant  v.   Fissell,   84 

[1911]   App.  Cas.  674   (Eng.),  3  N.  N.  J.  L.  72,  3  N.  C.  C.  A.  585. 

C.  C.  A.  239.  The  word  "accident"  is  employed 

45  The  injuries  for  which  compen-  in    its    popular    sense    in    the    New 

sation  is  to  be  paid,  under  the  Wis-  Hampshire    Workmen's     Compensa- 

consin  act,  are  such  as  are  incidental  tion  Act    (Laws  1911,  c.  163,  §  2) 

to  and  grow  out  of  the  employment.  and    means    an    untoward    and    un- 

Hoenig  v.  Industrial  Commission  of  expected  event.     Boody  v.  K.  &  C. 

Wisconsin,  159  Wis.  646,  8  N.  C.  C.  Mfg.  Co.,  77  N.  H.  208,  5  N.  C.  C. 

A.  192,  L.R.A.1916A  339.  A.  840,  L.R.A.1916A  10. 
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within  the  purview  of  the  act  is  a  mixed  one  of  law  and  fact. 
When  applied  to  ascertained  facts,  it  is  a  question  of  law.*' 

With  respect  to  the  necessity  that  the  accident  arise  "out  of 
and  in  the  course  of  employment,"  the  difficulty  consists  rather 
in  the  application  than  in  the  definition  of  the  terms.  Thus,  it 
has  been  said  that  an  accident  arises  "out  of"  the  employment 
when  it  is  something  the  risk  of  which  might  have  been  contem- 
plated by  a  reasonable  person,  when  entering  the  employment, 
as  incidental  to  it,*^  while  an  accident  arises  "in  the  course  of 
the  employment"  if  it  occurs  while  the  employee  is  doing  what 
a  man  so  employed  may  reasonably  do  within  a  time  during 
which  he  is  employed,  and  at  a  place  where  he  may  reasonably 
be  during  that  time.^° 

In  a  proceeding  under  the  act  the  obligation  to  pay  compen- 
sation is  absolute  when  the  fact  is  determined  that  the  injury 
arose  out  of  and  in  the  course  of  the  employment.  Hence,  the 
single  inquiiy  is  whether,  in  fact,  the  injury  did  arise  out  of 
and  in  the  course  of  the  employment,  and  it  is  immaterial,  if 
death  ensues,  whether  that  was  the  reasonable  and  likely  con- 
sequence or  not.  In  other  words,  the  inquiry  relates  solely  to 
the  chain  of  causation  between  the  injury  and  the  death.*^ 

Accidents  arising  in  the  course  of  the  workman's  performance 
of  his  duties  arise  "out  of  and  in  the  course  of  his  employ- 
ment," *^  even  though  they  were  caused  by  the  acts  of  stran- 


ds Bryant  V.  Fissell,  84  N.  J.  L. 
72,  3  N.  C.  C.  A.  585. 

« Bryant  v.  Fissell,  84  N.  J.  L. 
72,  3  N.  C.  C.  A.  585. 

50  Moore  v.  Manchester  Liners, 
Ltd.,  [1910]  App.  Cas.  498,  3  N.  C. 
C.  A.  269n;  Smith  v.  Fibre  Coal  Co., 
[1913]  1  Scot.  L.  T.  263,  [1913]  W. 
C.  &  Ins.  Rep.  343,  347,  3  N.  C.  C. 
A.  270n;  Bryant  v.  Fissell,  84  N.  J. 
L.  72,  3  N.  C.  C.  A.  585. 

51  In  re  Sponatski,  220  Mass.  526, 
8  N.  C.  C.  A.  1025,  L.R.A.1916A 
333. 

52  In  an  action  under  the  Work- 
men's   Compensation   Act,    1906    (6 


Edw.  7,  c.  58)  to  recover  compen- 
sation for  the  death  of  a  workman, 
it  appeared  that  the  deceased  was  a 
brakeman  in  charge  of  a  train  that 
was  running  buffer  to  buffer  with 
and  pushing  another  train  towards 
siding  points,  and  that  in  endeavor- 
ing to  climb  from  the  truck  in  which 
he  was  riding  on  to  the  brake  van 
of  the  first  train,  he  fell  and  was 
killed,  and  it  was  shown  that  it  was 
the  duty  of  the  brakeman  on  the 
other  train  to  open  the  points: 
Held,  that  there  was  evidence  from 
which  it  could  be  inferred  that 
the   accident   arose   "out  of   and   in 
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gers/'  and  although  his  act  may  have  related  to  a  sphere  of  the 
employment  with  which  he  was  not  directly  connected.** 

The  burden  of  furnishing  evidence  from  which  the  inference 
can  be  legitimately  drawn  that  the  death  of  an  employee  was 
caused  by  an  accident  or  injury  arising  out  of  and  in  the  course 
of  the  employment  is  on  the  claimant.** 

Direct  evidence  of  the  manner  in  which  the  injury  was  sus- 
tained is  not  essential,  it  being  sufficient  if  the  inferences  from 
the  facts  proved  support  the  conclusion  that  the  accident  oc- 
curred while  the  employee  was  engaged  in  the  performance  of 
his  duties.*^ 


the  course  of  the  employment,"  and 
that  the  dependents  of  the  deceased 
v.ere  entitled  to  compensation.  Ast- 
ley  V.  R.  Evans  &  Co.,  Ltd.,  [1911] 
1  K.  B.  1036,  aff'd  [1911]  App. 
Cas.  674,  3  N.  C.  C.  A.  239. 

53  When  the  evidence  permitted 
the  court  to  find  as  a  fact  that  de- 
cedent while  at  w^ork  for  his  em- 
ployer as  a  journeyman  carpenter, 
on  a  building  in  course  of  erection, 
was  killed  by  the  falling  of  a  bar 
of  metal  from  one  of  the  upper 
stories,  which  was  caused  to  fall  by 
a  workman  of  an  independent  con- 
tractor who  had  work  on  the  same 
building,  the  court  was  justified  in 
concluding  that  decedent's  death 
arose  "out  of  and  in  the  course  of 
his  employment,"  within  the  pur- 
view of  section  2  of  the  Employers' 
Liability  Act  of  April  4,  1911  (P. 
L.  p.  136).  Bryant  v.  Fissell,  84 
N.  J.  L.  72,  3  N".  C.  C.  A.  585. 

54  In  turning  on  the  electric  cur- 
rent in  a  repair  shop  in  which  he 
was  working  for  the  purpose  of  run- 
ning a  grindstone  to  sharpen  his 
chisel,  a  carpenter  was  acting  with- 
in the  scope  of  his  employment 
within  the  meaning  of  the  Washing- 
ton Workmen's  Compensation  Act 
(Laws  1911,  c.  74),  even  though  he 


had  nothing  to  do  with  the  main- 
tenance or  operation  of  the  power- 
driven  machinery  in  the  shop. 
Wendt  V.  Industrial  Ins.  Commis- 
sion of  Washington,  80  Wash.  Ill,  5 
N.  C.  C.  A.  790. 

55  Hills  V.  Blair,  182  Mich.  20, 
7  N.  C.  C.  A.  409;  McCoy  v.  Michi- 
gan Screw  Co.,  180  Mich.  454,  5  N. 
C.  C.  A.  455,  L.R.A.1916A  323; 
Bryant  v.  Fissell,  84  N.  J.  L.  72, 
3  N.  C.  C.  A.  585. 

56  A  workman  whose  duty  it  was 
to  remove  rubbish  from  racks  in  a 
flume  which  supplies  water  for  his 
employer's  mill,  standing,  while  so 
doing,  on  an  unrailed  walk  very 
near  the  river  and  using  a  rake, 
was  seen  performing  this  duty,  his 
back  being  to  the  river.  Some  days 
afterward,  his  body  was  found 
down  the  river,  bearing  marks  of 
having  struck  on  rocks,  and  a  broken 
rake  handle  was  found  in  the  water. 
It  was  held  that  the  evidence  war- 
ranted a  finding  that  he  was  killed 
by  an  accident  arising  out  of  and 
in  the  course  of  his  employment, 
and  that  the  employer  was  guilty 
of  negligence  in  failing  to  rail  the 
walk.  Boody  v.  K.  &  C.  Mfg.  Co., 
77  N.  H.  208,  5  N.  C.  C.  A.  840, 
L.R.A.1916A  10. 
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§  1378.  Same  subject;  disease.  The  wording  of  the  acts  is 
not  uniform;  in  some,  provision  is  made  for  compensation  for 
"accidental  injuries" ;  in  others,  for  "injuries  by  accidents  aris- 
ing out  of"  etc. ;  and  in  others  for  "injuries"  or  "personal  in- 
juries" omitting  the  word  accident  entirely. 

The  question  whether  incapacity  or  death  was  due  to  disease 
or  to  an  accident  or  injury  within  the  act  is  not  free  from  diffi- 
culty. Although  certain  industrial  diseases  are  expressly  in- 
cluded within  the  British  Act,  by  the  Amendment  of  1907,^'^ 
this  is  not  true  of  the  American  acts,  and  it  has  been  quite  uni- 
formly held  that  industrial  diseases  are  not  within  the  act  unless 
expressly  included.^®  However,  .'.le  niiere  fact  that  disease  may 
have  been  the  immediate  cause  of  incapacity  or  death  w^ill  not 
prevent  compensation  where  it  was  proximately  caused  by  an 
accident  or  injury  within  the  act.  This  rule  has  been  applied 
to  nervous   shock,^^   heart   disease,^"   muscular   spasm,®^   pneu- 


57  Death  of  one  employed  as  a 
gardener,  laborer  and  caretaker,  al- 
leged to  be  the  result  of  ptomaine 
poisoning  from  sewer  gas  breathed 
while  obeying  an  order  of  his  em- 
ployer to  find  and  open  certain  cess- 
pools, on  which  work  he  was  en- 
gaged four  or  five  days,  is  not  due 
to  an  "accident"  arising  out  of  or 
in  the  course  of  employment  with- 
in the  meaning  of  the  English 
Workmen's  Compensation  Act  of 
1906,  so  as  to  entitle  his  widow  to 
claim  compensation  thereunder,  in 
absence  of  proof  indicating  the  exact 
time,  circumstances,  place,  and  cause 
of  the  accident,  since  such  disease 
is  not  an  "industrial  disease"  sched- 
uled in  the  act  concerning  which 
the  applicant  is  not  required  to 
present  such  proof.  Eke  v.  Hart- 
Dyke,  [1910]  2  K.  B.  677,  3  N.  C. 
C.  A.  230. 

58  The  condition  known  as  "lead 
poisoning"  which  is  a  disease,  and 
the  disability  resulting  therefrom,  is 


not  one  for  which  the  commission 
is  authorized  to  pay  compensation 
out  of  the  state  insurance  fund  to 
employees  "that  have  been  injured 
in  the  course  of  their  employment." 
In  re  Brown,  Ohio  Ind.  Comm.  Bui., 
No.  11656,  8  N.  C.  C.  A.  1089,  aff'd 
92  Ohio  St.  300. 

Lead  poisoning  is  an  occupational 
disease  and  not  an  accidental  in- 
jury within  meaning  of  the'  Michi- 
gan Workmen's  Compensation  Act 
for  which  compensation  may  be 
awarded.  Adams  v.  Acme  White 
Lead  &  Color  Works,  182  Mich.  157, 
6  N.  C.  C.  A.  482,  L.R.A.1916A  283. 

59  A  nerfous  shock  sustained  by 
a  workman  engaged  in  coal  mining 
caused  by  excitement  and  alarm  re- 
sulting from  a  fatal  accident  to  a 
fellow  workman  engaged  in  the  same 
omploymont,  is  a  "personal  injury 
by  accident  arising  out  of  and  in  the 
course  of  the  employment"  within 
the  Workmen's  Compensation  Act  of 
1906.     Yates  v.  South  Kirkbv,  F.  & 
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62 


blood  poison,^  typlioid  fever/*  and  other  germ 


dis- 


H.  Collieries,  Ltd.,  [1910]  2  K.  B. 
538,  3  N.  C.  C.  A.  225. 

60  A  workman  employed  as  cook 
on  a  lighter,  who  was  suffering  from 
valvular  disease  of  the  heart,  in  at- 
tempting to  save  some  of  his  clothes 
and  a  surveying  instrument  when 
the  lighter  commenced  to  sink,  so 
aggravated  the  disease  by  his  exer- 
tions and  the  excitement  that  he 
died.  It  was  held  that  his  death 
arose  out  of  and  in  the  course  of 
his  employment.  In  re  Brightman, 
220  Massl  17,  8  X.  C.  C.  A.  102, 
L.R.A.1916A  321. 

A  workman,  who  was  50  years 
of  age,  had  been  employed  at  the 
respondents'  tin  sheds  for  10  years, 
his  work  being  to  move  tin  plates 
in  cases.  On  October  5,  1914,  he 
had  been  working  with  some  other 
men  shifting  heavy  cases.  In  the 
afternoon,  while  they  were  moving 
lighter  cases  than  they  had  had  to 
move  in  the  morning,  he  fell  back- 
wards and  died  almost  immediately. 
A  post-mortem  examination  estab- 
lished that  cause  of  death  was  rup- 
ture of  an  aneurism  of  the  aorta. 
The  county  court  judge  found  that 
the  death  of  the  workman  was  the 
result  of  long-standing  heart  disease 
which  reached  its  ordinary  and  fatal 
result  while  he  was  doing  the  light- 
est part  of  his  ordinary  day's  work. 
He  found  that  there  had  not  been 
any  "accident"'  within  the?  meaning 
of  the  act  and  made  his  award  in 
favor  of  the  employers.  Held,  it 
was  a  misdirection  to  consider 
whether  the  rupture  occurred  when 
the  deceased  was  or  was  not  doing 
work  of  a  light  nature.  An  acci- 
dent should  have  been  found  as  soon 
as  it  was  ascertained  that  the  rup- 


ture occurred  by  reason  of  the  strain 
at  work,  however  slight  that  strain 
might  have  been.  McArdle  v.  Swan- 
sea Harbor  Trust,  8  B.  W.  C.  C. 
489,  11  N.  C.  C.  A.  175. 

61  Bystrom  Bros.  v.  Jacobson,  162 
Wis.  180. 

62  In  a  claim  for  compensation 
for  the  death  of  an  employee  from 
pneumonia,  the  question  whether  the 
pneumonia  was  caused  by  an  acci- 
dent arising  out  of  and  in  the  course 
of  the  employment  is  one  of  fact 
and  the  finding  of  the  commission 
in  the  aflBrmative  will  not  be  dis- 
turbed where  there  is  evidence  to 
support  it.  Bayne  v.  Riverside 
Storage  &  Cartage  Co.,  181  Mich. 
378,  5  N.  C.  C.  A.  837. 

63  An  employee  sustained  a  mortal 
injury  from  which  death  must 
sooner  or  later  ensue,  a  fracture  of 
the  spine  with  severance  of  the 
spinal  cord,  causing  complete  par- 
alysis of  the  lower  limbs  and  a  loss 
of  power  and  sensation  below  the 
seat  of  the  injury.  He  was  placed 
in  a  hospital  and  under  medical 
care.  The  nature  of  the  injury  com- 
pelled him  to  lie  in  bed  in  one  posi- 
tion as  a  result  of  which  a  bed  sore 
developed  and  from  it  he  contracted 
blood  poisoning,  or  septicaemia, 
which  was  the  immediate  cause  of 
his  death.  Held,  that  his  death  re- 
sulted from  the  injury,  septicaemia 
being  merely  a  contributory  cause, 
and  compensation  was  properly  al- 
lowed. In  re  Burns,  218  Mass.  8, 
5  N.  C.  C.  A.  635. 

While  an  employee  was  engaged 
in  shaving  and  painting  poles  in  the 
course  of  his  employment,  he  acci- 
dentally caught  his  hand  between 
one  of  the  poles  and  a  piece  of  tim- 
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eases ;  but  the  relation  of  the  disease  to  the  injury  must  be  shown 
with  reasonable  certainty.^^  A  pre-existing  diseased  condition 
rendering  one  more  vulnerable  to  injury  will  not  bar  compen- 
sation.^^ Rupture  or  hernia  when  shown  to  have  arisen  from 
the  employment  is  compensable.^' 


ber,  whereby  the  flesh  was  bruised 
and  a  small  piece  of  skin  knocked 
from  the  back  of  his  hand.  A  few 
days  later  inflammation  and  sup- 
puration set  in,  the  same  being  pro- 
duced by  poisonous  germs  entering 
the  flesh  through  the  break  in  the 
skin.  It  was  impossible  to  ascer- 
tain the  source  of  the  germs  or  when 
they  gained  entrance  to  the  wound, 
the  time  which  elapsed  between  the 
abrasion  and  the  beginning  of  se- 
vere pain  and  suppuration  was  the 
usual  period  of  the  infection  for  the 
disease  commonly  known  as  blood 
poisoning.  It  was  held  that  the  dis- 
ability attending  this  disorder  was 
proximately  caused  by  the  injury 
and  abrasion  of  the  skin,  and  that 
the  employee  was  entitled  to  com- 
pensation therefor  under  the  Cali- 
fornia Workmen's  Compensation 
Act.  Great  Western  Power  Co.  v. 
Pillsbury,  171  Cal.  69,  11  X.  C.  C. 
A.  493. 

64  Vennen  v.  New  Dells  Lumber 
Co.,  161  Wis.  370,  L.R.A.1916A  273. 

65  Particles  of  steel  from  a  lathe 
lodged  in  the  operator's  eye.  On 
removal  of  the  particles  it  was  dis- 
covered that  the  eye  had  become 
infected  with  gonorrhea.  The  claim- 
ant contended  that  the  injury  from 
the  steel  was  the  inciting  cause  be- 
cause it  caused  an  inclination  to 
rub  and  also  because  it  gave  rise 
to  an  inflamed  condition  rendering 
the  eye  susceptible  to  the  entry  of 
germs.  Testimony  of  the  medical 
witnesses  showed  that  a  normal  eye 


could  easily  be  infected  by  rubbing 
it  with  a  hand  infected  with  gonor- 
rheal germs.  Held,  that  the  evi- 
dence did  not  show  that  the  injury 
was  one  arising  out  of  and  in  the 
course  of  claimant's  employment 
within  the  meaning  of  the  Michigan 
Workmen's  Compensation  Act  (Pub. 
Acts  Ex.  Sess.  1912,  No.  10,  How. 
Ann.  St.  2d  Ed.  §  3939).  McCoy 
V.  Michigan  Screw  Co.,  ISO  Mich. 
454,  5  N.  C.  C.  A.  455,  L.R.A.  1916A 
323. 

66  Where  a  workman  is  employed 
in  a  wood-working  shop  furrowing 
posts  and  his  occupation  subjects 
his  abdomen  to  unusual  pressure, 
which  produces  internal  hemorrhage, 
resulting  in  his  death,  a  finding 
that  his  death  was  the  result  of  an 
accident  arising  out  of  and  in  the 
course  of  his  employment  is  war- 
ranted, 'even  though  the  parts  on 
which  the  pressure  was  exerted  were 
already  diseased  and  weakened  by 
cancer.  Voorhees  v.  Smith  Schoon- 
maker  Co,  86  X.  J.  L.  500,  7  X. 
C.  C.  A.  646. 

67  Proof  of  apparent  previous  good 
health,  a  heavy  and  unusual  lift 
in  the  course  of  work,  discovery  of 
rupture  on  the  second  day  there- 
after, death  from  surgical  opera- 
tion for  relief  thereof,  and  opinion 
of  the  operating  surgeon  that  tht? 
rupture  was  caused  by  the  lifting, 
is  sufllcient  to  establish  accidental 
injury  in  the  course  of  employ- 
ment, within  the  meaning  of  the 
act.      Poccardi,    Royal    Consul    of 
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§  1379.  Same  subject;  wilful  misconduct.  Where  other  con- 
ditions permitting  recovery  are  shown,  it  can  only  be  barred  by 
proof  that  the  injury  was  the  result  of  the  wilful  misconduct, 
or,  as  provided  in  most  acts,  the  ''serious  and  wilful  miscon- 
duct," of  the  workman.^^  Under  most  of  the  American  acts,  in- 
toxication constitutes  such  misconduct,®^  and  this  is  true  of  the 
British  act  also ;  '°  but,  under  the  latter,  intoxication  will  not  bar 
compensation  where  death  or  serious  and  permanent  disability 
results.'^  Serious  and  wilful  misconduct  is  to  be  distinguished 
from  negligence  and  gross  negligence  and  resembles  closely  the 
wanton  or  reckless  misconduct  which  will  render  one  liable  to  a 
trespasser  or  bare  licensee. "^^  It  is  more  than  gross  or  culpable 
negligence,  and  involves  the  intentional  doing  of  something 
either  with  the  knowledge  that  is  likely  to  result  in  serious 
injury  or  with  a  wanton  and  reckless  disregard  of  its  prob- 


Italy  V.  Public  Service  Commission, 
75  W.  Va.  542,  8  N.  C.  C.  A.  1065. 
Evidence  held  sufficient  to  war- 
rant finding  tliat  hernia  suffered  by 
employee  was  caused  by  accidental 
injury  sustained  in  course  of  his 
employment  even  though  a  strangu- 
lation did  not  follow  closely  iipon 
the  occurrence  of  hernia.  Andreini 
v.  Cudahy  Packing  Co.,  1  Cal.  Ind. 
Comm.  (No.  10,  1914)  8,  6  N.  C. 
C.  A.  390. 

68  Where  the  plaintiff  in  an  action 
under  the  Workmen's  Compensation 
Act  for  British  Columbia  has  proved 
that  she  was  dependent  upon  the 
deceased  and  that  he  came  to  his 
death  during  his  employment,  the 
defendants,  to  escape  liability,  must 
prove  that  the  injury  which  caused 
death  was  attributable  solely  to  the 
wilful  misconduct  or  serious  negli- 
gence of  the  deceased.  British  Col- 
umbia Sugar  Refining  Co.  v.  Gra- 
nick,  44  Can.  Sup.  Ct.  105,  2  N.  C. 
C.  A.  852. 

69  Under   the   terms  of  the   Rose- 


berry  Act  (Cal.  L.  1911,  p.  796)  an 
act  providing  a  system  of  compen- 
sation for  accidental  injuries  to  em- 
ployees, the  liability  of  the  em- 
ployer exists  only  where  there  is  a 
concurrence  of  certain  conditions, 
one  of  which  is  the  absence^  of  wil- 
ful misconduct.  If  the  injury  oc- 
curred through  the  employee's  wil- 
ful misconduct,  there  is  no  lia- 
bility, and  the  Industrial  Accident 
Board  has  no  power  to  assess  com- 
pensation. Great  Western  Power 
Co.  v.  Pillsbury,  170  Cal.  180,  9 
N.  C.  C.  A.  466. 

But  see  Nekoosa-Edwards  Paper 
Co.  V.  Industrial  Commission  of 
Wisconsin,  154  Wis.  105,  3  N.  C. 
C.  A.  661n,  L.R.A.1916A  348. 

70  Williams  v.  Llandudno  Coach- 
ing &  Carriage  Co.,  Ltd.  [1915]  2 
K.  B.  101,  9  N.  C.  C.  A.  245. 

71  Williams  v.  Llandudno  Coach- 
ing &  Carriage  Co.,  Ltd.,  [1915]  2 
K.  B.  101,  9  N.  C.  C.  A.  245. 

72  In  re  Nickerson,  218  Mass.  158, 
5  N.  C.  C.  A.  645. 
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able  consequences."^  If  an  accident  occurs  while  the  workman 
is  acting  within  the  scope  of  his  authority,  and  is  doing  an  act 
which  it  was  part  of  his  duty  to  do,  and  the  accident  arises  from 
his  being  engaged  in  doing  that  act  and  being  thereby  exposed 
to  a  special  risk  beyond  that  of  other  persons  not  so  engaged, 
the  employer  is  liable  to  pay  compensation  although  the  work- 
man is  doing  the  act  negligently  or  contrary  to  rules  laid  down 
for  his  guidance.''*  The  fact  that  an  employee  was  injured  while 
disobeying  orders  is  not  conclusive  on  the  question  of  serious 
and  wilful  misconduct,  but  his  act  must  have  been  deliberate, 
not  merely  thoughtlessly  done  on  the  spur  of  the  moment,'* 


73  In  re  Burns,  218  Mass.  8,  5  N. 
C.  C.  A.  635. 

An  employee's  death  is  none  the 
less  compensable  under  the  New- 
Jersey  Workmen's  Compensation 
Act  because  of  the  fact  that  the 
fatal  accident  was  due  to  the  em- 
ployee's wilful  negligence.  Taylor 
V.  Seabrook,  87  N.  J.  L.  407,  11  N. 
C.  C.  A.  710. 

74  Williams  v.  Llandudno  Coach- 
ing &  Carriage  Co.,  Ltd.,  [1915]  2 
K.  B.  101,  9  N.  C.  C.  A.  245. 

75  In  re  Nickerson,  218  Mass.  158, 
5  N.  C.  C.  A.  645. 

An  employee  engaged  to  do  clean- 
ing, painting  and  whitewashing, 
some  of  it  near  machinery  and 
sliafting,  had  been  directed  to  do 
the  latter  work  during  the  noon 
hours,  when  the  machinery  was 
stopped.  At  about  11:30  in  the 
forenoon  of  the  day  he  was  injured, 
the  superintendent,  replying  to  a 
question  from  him  about  the  work 
on  a  wall  near  moving  shafting, 
told  tlie  employee  that  the  work 
was  to  be  done  during  the  noon 
hour,  that  it  was  then  about  11:30 
and  that  he  would  find  out  the  cor- 
rect time  and  report  it  to  the  em- 
ployee. About  five  minutes  later, 
the  employee  started  working  at  the 


place  indicated  and  was  caught  in 
the  shafting  and  received  injuries 
resulting  in  his  death.  Held,  that 
he  was  not  guilty  of  serious  and 
wilful  misconduct,  within  the  mean- 
ing of  the  Massachusetts  Workmen's 
Compensation  Act  (St.  1911,  c.  751, 
part  2,  §  2)  preventing  the  award 
of  compensation.  In  re  Nickerson, 
218  Mass.  158,  5  N.  C.  C.  A.  645. 
A  servant's  hand  was  injured 
while  picking  cotton  from  a  carding 
machine  which  injury  was  followed 
by  infection  causing  his  death.  It 
appeared  that  cotton  collected  on 
the  guard  of  the  finisher,  and  unless 
removed,  caused  an  imperfection  in 
tiie  product,  and  that  it  was  the 
operator's  duty  to  pick  it  off  while 
the  maciiine  was  in  motion.  It  was 
near  this  guard  tiiat  the  accident 
happened.  It  also  appeared  that  the 
machinery  was  so  delicate  that  the 
mere  placing  of  the  hand  on  it  at 
places  would  cause  it  to  dump  and 
thereby  interfere  with  its  opera- 
tions. Held,  (1)  that  the  evidence 
was  suflic'ient  to  justify  the  finding 
of  the  Industrial  Accident  Board 
that  the  sign  "Hands  Off"  placed 
on  the  machines  by  the  manufac- 
turer was  put  there,  not  as  a  warn- 
ing against  danger,   but  to  prevent 
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particularly  is  this  true  wliere  it  is  not  clear  that  the  orders  were 
understood.''^®  The  question  as  to  what  constitutes  serious  and 
wilful  misconduct,  within  the  meaning  of  the  act,  is  generally  a 
question  of  fact,  and  the  finding  of  the  Industrial  Accident 
Board  in  regard  thereto  will  not  be  disturbed  when  not  unwar- 
ranted by  the  evidence."^' 

§  1380.  Same  subject;  acts  of  nature.    The    question    as    to 
whether  injuries  caused  by  acts  of  nature  such  as  lightning,''^ 


people  from  disturbing  the  operation 
of  thc^  machine,  and  (2)  that  other 
signs  posted  in  the  room  to  the  effect 
that  "Cleaning  machinery  while  in 
motion  positively  forbidden,"  did 
not  have  reference  to  picking  cotton 
from  the  machines  while  in  motion, 
where  it  was  caught  on  parts  of  the 
machine  but  not  in  a  dangerous 
place,  especially  as  this  was  part 
of  the  operator's  duty.  Redfield  v. 
Michigan  Workmen's  Compensation 
Mut.  Ins.  Co.,  183  Mich.  633,  8  N. 
C.  C.  A.  889. 

Where  an  experienced  lineman 
violated  the  employer's  posted  rules 
enjoining  the  use  of  rubber  gloves 
by  linemen  when  working  with  high- 
power  or  "hot"  electric  wires,  which 
gloves  were  provided  by  the  em- 
jDloyer,  and  disobeyed  the  order  of 
the  forenaan  to  use  such  gloves,  and 
while  at  work  on  such  wires  with- 
out using  gloves  the  employee  came 
in  contact  with  a  wire  and  received 
a  shock  causing  his  death,  it  was 
held  that  he  was  guilty  of  wilful 
misconduct,  and  a  finding  by  the 
Industrial  Accident  Board  to  the 
contrary  was  not  supported  by  the 
evidence.  Great  Western  Power  Co. 
V.  Pillsbury,  170  Cal.  180,  9  N.  C. 
C.  A.  466. 

76  In  an  action  brought  by  a 
widow  under  the  Workmen's  Com- 
pensation  Act  of  British   Columbia 


for  the  death  of  her  husband,  who 
was  employed  by  defendant  by  the 
day  and  who  could  understand  little 
or  no  English,  and  who  was  found 
dead  crushed  between  the  ceiling 
and  the  cage  of  an  elevator  which 
he  had  been  ordered  in  English  not 
to  run  until  he  was  acquainted  with 
the  same,  evidence  held  insufficient 
to  support  a  finding  of  wilful  and 
serious  misconduct.  British  Colum- 
bia Sugar  Eefining  Co.  v.  Granick, 
44  Can.  Sup.  Ct.  105,  2  N.  C.  C.  A. 
852. 

77  In  re  Nickerson,  218  Mass.  158, 
5  N.  C.  C.  A.  645;  In  re  Burns, 
218  Mass.  8,  5  N.  C.  C.  A.  635. 

78  A  driver  for  an  ice  company 
was  required  to  follow  a  fixed  route, 
in  substantial  disregard  of  weather 
conditions,  though  permitted  to  seek 
shelter  in  times  of  necessity.  When 
a  severe  rain  storm,  accompanied  by 
lightning,  was  in  progress  he  left 
his  team  and  went  to  a  tall  tree 
just  within  the  lot  line,  either  for 
protection  or  in  the  performance  of 
his  duties  soliciting  orders.  Light- 
ning struck  the  tree,  and  the  same 
bolt  struck  him,  and  he  was  killed. 
It  was  held  that  the  evidence  sus- 
tained a  finding  that  the  death  of 
the  decedent  was  the  result  of  an 
accident  "arising  out  of"  his  em- 
ployment within  the  meaning  of  the 
workmen's  compensation  act   (Laws 
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heat,''  or  cold,*"  are  compensable  would  seem  to  depend  upon 
whether  the  workman's  employment  was  such  as  to  increase  the 
hazard.  If  his  occupation  was  such  as  to  subject  him  to  a  risk 
of  such  injury  beyond  that  to  which  persons  not  so  engaged  were 
exposed,  there  would  seem  to  be  no  valid  reason  for  denying 
compensation. 

§  1381.  Same  subject;  sportive  acts.  Unless  there  is  a  caus- 
al relation  between  the  injury  and  the  employment,  there  would 
seem  to  be  no  sound  reason  for  allowing  compensation  to  an 
employee  injured  by  the  sportive  or  playful  act  of  a  fellow 
workman,   wholly   disassociated   from   the   employment.      The 


1913,  c.  467,  §  9;  Gen.  St.  1913, 
§  8203).  State  ex  rel.  People's  Coal 
&  Ice  Co.  V.  District  Court  Ramsey 
Co.,  129  Minn.  502,  9  N.  C.  C.  A. 
129,  L.R.A.1916A  344. 

Tlie  finding  of  the  Industrial 
Commission  that  a  workman  who 
was  killed  by  lightning  while  at 
work  was  not  exposed  to  a  hazard 
from  lightning  stroke  peculiar  to  the 
employment  and  that  the  injury  did 
not  arise  out  of  the  employment 
cannot,  under  the  Wisconsin  act, 
be  disturbed  on  appeal  where  there 
is  substantial  basis  in  the  evidence 
to  warrant  the  finding.  Hoenig  v. 
Industrial  Commission  of  Wiscon- 
sin, 159  Wis.  646,  8  N.  C.  C.  A.  192, 
L.R.A.1916A  339. 

79  Engineer  dying  as  result  of  heat 
prostration  while  on  duty  held  to 
have  died  of  accident  arising  out 
of  and  in  course  of  employment. 
Maskery  v.  Lancashire  Shipping  Co. 
Ltd.,  [1914]  W.  C.  &  Ins.  Rep.  290, 
6  N.  C.  C.  A.  708. 

80  The  fact  that  other  men  work- 
ing with  an  employee  whose  foot 
was  frozen  as  the  result  of  exposure 
to  intense  cold  for  ten  hours  in  the 
course  of  his  employment  were  not 
affected,  is  not  sufficient  to  absolve 


an  employer  from  liability  under  the 
Quebec  Workmen's  Compensation 
Act,  on  the  theory  that  the  injury 
was  not  an  accident  but  the  result 
of  ill  health  rendering  the  employee 
peculiarly  susceptible  to  the  cold, 
and  the  loss  of  a  portion  of  an  em- 
ployee's foot  as  the  result  of  it 
freezing  where  he  was  exposed  to 
intense  cold  for  ten  hours  in  the  dis- 
charge of  his  duties,  is  an  "acci- 
dent" within  the  meaning  of  the 
act.  Canada  Cement  Co.  v.  Pazuk, 
22  Quebec  K.  B.  432,  12  D.  L.  R. 
303,  7  N.  C.  C.  A.  982. 

The  employment  of  a  journey- 
man baker  to  drive  a  cart  for  the 
purpose  of  delivering  loaves  of  bread 
and  receive  payment  therefor  from 
his  master's  customers,  does  not  ex- 
pose the  servant  to  any  peculiar 
danger  from  cold,  beyond  that  to 
which  a  large  section  of  the  popula- 
tion whose  occupation  is  out  of 
doors  is  ordinarily  exposed,  so  as  to 
entitle  him  to  claim  compensation 
under  the  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58)  for  in- 
jury to  his  hand  caused  by  frost- 
bite. Warner  v.  Couchman,  [1911] 
1  K.  B.  351,  80  L.  J.  K.  B.  526,  1 
N.  C.  C.  A.  51. 
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British  courts  deny  compensation  in  such  cases.^^  The  Ameri- 
can courts  have  not  gone  so  far  as  to  deny  compensation  in  all 
cases  where  the  injury  was  the  result  of  the  sportive  act  of  an- 
other.»2 

§  1382.  Same  subject;  suicide.  Suicide  like  any  other  in- 
jury is  compensable  when  it  follows  as  the  proximate  sequence 
of  an  injury  which  would  itself  have  been  compensable.  Where 
there  follows,  as  a  direct  result  of  a  physical  injury,  an  attack 
of  insanity  of  such  violence  as  to  cause  the  victim  to  take  his 
own  life  through  an  uncontrollable  impulse  or  in  a  delirium  of 
frenzy  "without  conscious  volition  to  produce  death,  having 
knowledge  of  the  physical  consequences  of  the  act,"  there  is  a 


81  Fitzgerald  v.  Clarke  &  Son, 
[1908]  2  K.  B.  796,  1  B.  W.  C.  C. 
197,  99  Law  Times  Rep.  101,  77  L. 
J.  K.  B.  1018;  Mullen  v.  D.  Y. 
Stewart  &  Co.,  Ltd.,  [1908]  Ct.  of 
Sess.  Cas.  991,  45  Sc.  L.  R.  729, 
1  B.  W.  C.  C.  204 ;  Wilson  v.  Laing, 
[1909]  Ct.  of  Sess.  Cas.  1230,  46 
Sc.  L.  R.  843,  2  B.  W.  C.  C.  118; 
Shaw  V.  Wigan  Coal  &  Iron  Co.,  3 
B  W.  C.  C.  81 ;  Cole  v.  Evans,  Son, 
Lescher  &  Webb,  Ltd.,  4  B.  W.  C.  C. 
138;  Wrigley  v.  Nasmyth,  Wilson  & 
Co.,   [1913]   W.  C.  &  ins.  Rep.  145. 

82  Where  a  workman,  while  en- 
gaged with  others  in  operating  a 
trip  hammer,  attempted  to  remove 
a  tin  can  placed  on  the  lower  die 
by  a  bystander  and  his  hand  was 
crushed,  held  that  the  injury  sus- 
tained arose  out  of  and  in  the 
course  of  his  employment  within  the 
meaning  of  section  1  of  the  Illinois 
Workmen's  Compensation  Act  of 
1912  (J.  &  A.  f  5449),  though  the 
bystander  placed  the  can  on  the  die 
for  fun,  it  appearing  that  the  work- 
man took  no  part  in  the  fun  but 
proceeded  to  clear  the  die  of  the 
obstruction  so  that  he  could  con- 
tinue  the  work.     Knopp   v.   Ameri- 


can Car  &  Foundry  Co.,  186  111. 
App.  G05,  5  N.  C.  C.  A.  798. 

Where  a  plumber  engaged  on  a 
job  at  a  private  dwelling  quit  work 
about  five  o'clock  and  went  to  his 
employer's  shop,  and,  while  passing 
to  a  bin  to  get  fittings  for  the  job, 
dodged  the  arm  of  a  fellow  work- 
man thrown  out  in  a  spirit  of  fvm, 
and  in  doing  so  slipped  and  fell  on 
a  descending  concrete  floor,  whereby 
he  received  injuries  from  which  he 
died,  it  was  held  that  the  accident 
arose  out  of  his  employment  within 
the  New  Jersey  Workmen's  Compen- 
sation Act.  Hulley  v.  Moosbrugger, 
87  N.  J.  L.  103,  8  N.  C.  C.  A.  283. 

Where  workmen  were  forbidden  to 
use  compressed  air  to  clean  tht^r 
clothes,  and  a  workman,  in  viola- 
tion of  the  rule,  upon  quitting  work, 
proceeded  to  clean  his  clothes  with 
a  hose  containing  compressed  air, 
when  a  fellow  workman  in  a  spirit 
of  fun  applied  the  nozzle  of  the 
hose  to  his  rectum  causing  a  rup- 
ture of  the  intestines,  it  was  held 
that  the  injury  was  not  compen- 
sable. Federal  Rubber  Mfg.  Co.  v. 
Havolic,  162  Wis.  341. 
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direct  and  unbroken  causal  connection  between  the  physical  in- 
jury and  the  death.  But  where  the  resulting  insanity  is  such 
as  to  cause  suicide  through  a  voluntary  wilful  choice  determined 
by  a  moderately  intelligent  mental  power  which  knows  the 
pui-pose  and  physical  effect  of  the  suicidal  act  even  though  choice 
is  dominated  and  ruled  by  a  disordered  mind,  then  there  is  a 
new  independent  agency  which  breaks  the  chain  of  causation 
arising  from  the  injury.*' 

§  1383.  Same  subject;  intermission  from  or  suspension  of 
work.  In  considering  what  is  sufficient  evidence  of  a  fatal 
accident,  in  an  action  to  recover  compensation  under  the  act, 
to  justify  an  inference  that  the  accident  arose  "out  of  and  in 
the  course  of  the  employment,"  a  distinction  must  be  drawn  be- 
tween cases  where  death  occurs  at  a  time  when  the  workman  is 
engaged  in  his  employer's  work  and  cases  where  death  occurs 
at  a  time  when  the  workman  is  free,  without  any  breach  of  con- 
tract, to  do  what  he  pleases  on  his  own  account.**  As  at  com- 
mon law,  a  mere  temporary  cessation  or  suspension  of  work  will 
not  place  a  workman  outside  the  protection  of  the  act,*^  but  the 

83  Evidence  held  sufficient  to  sus-  &  Co.,  Ltd.,  [1911]  1  K.  B.  1036, 
tain  the  finding  of  the  Industrial  aff'd  [1911]  App.  Cas.  674,  3  N.  C. 
Board  that  decedent   "while  insane       C.  A.  239. 

as   a   result   of    the   injury,"   threw  85  A   drayman   whose   duties  took 

himself   from  the  window   and  was  him  into  the  streets  for  twelve  hours 

fatally  injured,  and  that  there  was  continuously   away    from   his   home 

no  conscious  volition  of  the  act.     In  and    his    employers'    place   of   busi- 

re   Sponatski,   220   Mass.   526,   8  N.  iicss,  while  going  his  proper  rounds, 

C.  C.  A.  1025,  L.R.A.1916A  333.  stopped    opposite    a    public    house. 

84  In  an  action  under  the  Work-  He  left  his  dray,  crossed  the  street 
men's  Compensation  Act,  1906  ( 0  to  the  public  house,  got  one  glass  of 
Edw.  7,  c.  58),  to  recover  compen-  ale  there,  and  in  re-crossing  the 
sation  for  the  death  of  a  workman,  street  to  his  dray  was  run  over  and 
where  the  workman  was  engaged  killed.  He  was  not  away  from  his 
in  his  employer's  work  up  to  the  -  dray  for  more  than  two  minutes: 
time  of  his  death,  and  the  last  acts  Held,  that  the  street  risk  he  ran 
known  about  liim  were  consistent  was  one  incidental  to  his  employ- 
with  the  continuance  of  tliat  work,  nient,  and  that,  under  the  circum- 
the  onus  was  on  those  who  alleged  stances  of  the  employment,  he  was 
a  cessation  of  his  work  for  his  em-  entitled  so  to  procure  reasonable 
ployer,  to  prove  it  (Per  Fletcher  liquid  refreshment,  and  that  the  ac- 
Moulton,  L.  J.).    Astley  v.  R.  Evans  cident   therefore  arose  "out  of  and 
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rule  is  otherwise  if  the  workman,  in  fact,  undertakes  the  per- 
formance of  an  act  wholly  outside  the  scope  of  his  employ- 
ment.^^ It  has  been  held  that  an  employee's  injury  arose  "out 
of  and  in  the  course  of"  her  employment,  within  the  meaning  of 
the  act,  though  received  after  she  had  left  her  employer's  work- 
room to  go  to  luncheon  and  was  on  a  stairway  not  under  the 
control  of  her  employer  nor  of  the  subscriber  for  whom  he  was 
working,  but  which  was  the  sole  means  of  access  to  the  em- 
ployer's work-room.*^ 

§  1384.  Same  subject;  assaults.      The    earlier    decisions    of 
the  British  courts  were  in  conflict  as  to  whether  injury  from 


in  the  course  of"  the  employment 
within  section  1,  subsection  1  of  the 
English  Workmen's  Compensation 
Act  of  1906.  Martin  v.  John  Lovi- 
bond  &  Sons,  Ltd.,  [1914]  2  K.  B. 
227,  [1914]  W.  C.  &  Ins.  Rep.  76, 
5  N,  C.  C.  A.  985. 

86  A  stationary  engineer  employed 
to  run  the  engine  and  dynamo  in 
the  basement  of  the  building  in 
which  he  was  employed,  left  the 
engine  room  to  go  to  the  upper 
floors  of  the  building.  He  walked 
up  the  stairway  to  the  second  floor 
and  there  met  employees  engaged  in 
other  parts  of  the  building,  whom 
he  off'ered  to  take  up  on  the  eleva- 
tor. The  men  entered  the  elevator 
which  passed  one  floor  in  safety, 
but,  as  it  was  passing  the  next 
floor,  the  employee  sustained  in- 
juries resulting  in  his  death.  Held, 
that  deceased,  at  the  time  of  the 
injury,  being  away  from  his  work 
and  performing  a  voluntary  act  for 
liis  own  pleasure  or  satisfaction  * 
was  engaged  in  an  act  outside  the 
scope  of  his  employment,  that  the 
injuries  causing  his  death  did  not 
arise  out  of  and  in  the  course  of 
his  employment,  and  that  compen- 
sation therefor  was  not  recoverable 
under     the     Michigan     Workmen's 


Compensation  Act.  Spooner  v.  De- 
troit Saturday  Night  Co.,  —  Mich. 
— ,  153  N.  W.  657,  9  N.  C.  C.  A. 
(547. 

87  In  re  Sundine,  218  Mass.  1,  5 
N.  C.  C.  A.  616,  L.R.A.1916A  318. 

But  see  Hills  v.  Blair,  182  Mich. 
20,  7  N.  C.  C.  A.  409  which  was  an 
application  for  compensation  under 
the  Michigan  act  for  the  death  of 
a  workman  employed  as  a  section 
hand.  It  appeared  that  when  the 
crew  stopped  work  about  noon  to 
eat  their  dinner,  the  deceased,  who 
had  not  brought  his  dinner  with  him 
as  was  customary,  received  permis- 
sion from  the  foreman  to  go  to  his 
house  for  it.  His  house,  which  was 
less  than  half  a  mile  away,  could 
be  reached  by  going  on  the  highway, 
but  deceased  went  along  the  track, 
as  the  railroad  employees  usuallj' 
did.  As  he  was  leaving,  the  fore- 
man warned  him  of  an  approaching 
train.  As  he  was  going  along  the 
track,  the  train  overtook  him, 
throwing  him  against  a  switch 
stand  near  the  track  and  causing 
his  death.  It  was  held  that  the 
evidence  was  not  sufficient  to  sup- 
port a  conclusion  of  law  that  the 
injury  arose  out  of  and  in  the 
course  of  the  employment. 
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assault  was  compensable.  The  uncertainty  was  cleared  up  by 
a  decision  of  the  House  of  Lords  holding  that  such  injuries  were 
the  result  of  an  "accident"  within  the  act.  In  that  case,  a 
schoolmaster  was  killed  in  an  attack  by  students  which  was  the 
outgrowth  of  a  conspiracy  on  their  part.  Compensation  was 
allowed  to  the  mother  of  the  deceased.^^  Prior  to  this  decision, 
the  Irish  ^^  and  English  ^°  courts  of  appeal  had  reached  the  same 
conclusion  while  the  Scottish  Court  of  Session  held  that  such 
injuries  were  not  within  the  act.  It  is  now  thoroughly  estab- 
lished in  Great  Britain  that  injuries  to  an  employee  growing  out 
of  an  assault  are  compensable  where  they  arise  out  of  and  in 
the  course  of  the  employment.^^  This  rule  has  also  been  adopt- 
ed by  the  American  courts.^^ 

§  1385.  Dependency.  In  case  of  the  death  of  an  employee, 
the  award  provided  for  in  the  act  is  payable  only  to  his  depend- 
ents.    The  question  as  to  who  are  dependents,^^  and  the  extent 


88  Trim  Joint  Dist.  School  v. 
Kelly,  [1914]  W.  C.  &  Ins.  Rep. 
35!),  136  L.  T.  J.  605,  G  K  C.  C.  A. 
lOlOn. 

89  Anderson  v.  Balfour,  [1910]  2 
Ir.  R.  497,  3  B.  W.  C.  C.  588,  3  N. 
C.  C.  A.  275. 

The  murder  and  robbery  of  a 
cashier  while  traveling  in  a  railway 
carriage  to  a  colliery  with  a  large 
sum  of  money  for  the  payment  of 
his  employers'  workmen,  is  an  "ac- 
cident" from  the  standpoint  of  the 
person  murdered  and  arises  "out  of 
liis  employment,  and,  therefore,  his 
widow  is  entitled  to  receive  com- 
pensation under  the  Workmen's 
Compensation  Act  of  1906.  Nisbet 
V.  Rayne  &  Burn,  [1910]  2  K.  B. 
689,  3  X.  C.  C.  A.  268. 

90  Murray  v.  Deidiolm  &  Co., 
[1911]  S.  C.  1087,  48  Sc.  L.  R.  896. 

91  Assault  on  foreman  resulting 
in  his  death  by  applicant  to  whom 
he    had    refused    position    liold     to 


arise  out  of  employment.  Weekes 
v.  William  Stead,  Ltd.,  [1914]  W.  C. 
&  Ins.  Rep.  434,  6  N.  C.  C.  A.  1010. 

92  The  death  of  a  mill  superin- 
tendent who  was  fatally  shot  by  a 
trespasser  when,  following  an  ex- 
press instruction  of  his  superior,  he 
ordered  him  out  of  the  mill,  held 
to  have  been  the  result  of  an  in- 
jury "arising  out  of  and  in  the 
course  of"  his  employment  within 
the  meaning  of  the  Massachusetts 
Workmen's  Compensation  Act.  In 
re  Reithel,  222  Mass.  163,  11  N.  C. 
C.  A.  235,  L.R.A.1916A  304. 

93  In  an  action  for  compensation 
for  accidental  injuries  under  the 
Workmen's  Compensation  Act  of 
1911,  proof  that  plaintiff's  mother 
has  no  property,  that  plaintiff  and 
his  sisters  take  care  of  her  and 
that  they  all  keep  house  together, 
held  sufficient  proof  that  there  were 
persons  dependent  on  plaintiff. 
Stevenson    v.    Illinois    Watch    Case 
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of  the  dependency  ^*  are  ordinarily  questions  of  fact,  which  must 
be  established  by  the  evidence,^^  except  where  the  relation  is 
such  as,  under  the  act,  creates  a  presumption  of  dependency.^^ 


Co.,  186  111.  App.  418,  5  N.  C.  C. 
A.   858. 

Dependent  as  used  in  the  New 
Jersey  Act  means  dependent  for  the 
ordinary  necessaries  of  life.  Jack- 
son V.  Erie  R.  Co.,  86  N.  J.  L.  5.50, 
6  N.  C.  C.  A.  944. 

Wife  living  voluntarily  apart 
from  husband  and  earning  hrt*  own 
living  as  a  dependent  under  Eng- 
lish Compensation  Act,  New  Monck- 
ton  Collieries,  Ltd.  v.  Keeling, 
[1911]  A.  C.  648,  80  L.  J.  K.  B. 
1205,  105  L.  T.  337,  27  T.  L.  R. 
551,  55  Sol.  J.  687,  4  B.  W.  C.  C. 
332,  6  N.  C.  C.  A.  240. 

94  In  a  proceeding  under  the 
Massachusetts  Workmen's  Compen- 
sation Act  (St.  1911,  c.  751)  to 
recover  compensation  for  the  death 
of  a  sister,  there  was  evidence  that 
the  sister  whose  dependency  was  in 
question  had  long  been  an  invalid ; 
that  she  was  liable  to  die  suddenly 
at  any  time;  that  she  hid  a  life 
interest  in  a  house  and  land  which 
were  worth  about  $2,000.  There 
was  no  evidence  as  to  the  cost  of 
the  upkeep  of  the  house  nor  whether 
or  not  it  was  incumbered.  There 
was  evidence  that  she  and  the  de- 
ceased sister  lived  in  the  house.  It 
was  held  that  a  finding  of  total 
dependency  was  not  erroneous  as  a 
matter  of  law.  In  re  Buckley,  218 
Mass.  354,  5  N.  C.  C.  A.  613. 

Under  the  Massachusetts  Work- 
men's Compensation  Act  (St.  1911, 
c.  751,  pt.  2,  §  6),  where  a  minor 
employee  turned  over  the  whole  of 
his  earnings  to  his  father,  in  award- 
ing compensation  for  such  em- 
ployee's death,  the  amount  paid  by 


the  father  for  the  employee's  main- 
tenance cannot  be  deducted.  In  re 
Murphy,  218  Mass.  278,  5  N.  C.  C. 
A.  716^ 

Where  a  daughter,  eighteen  years 
of  age,  had  had  no  income  for  three 
years  before  her  father's  death,  ex- 
cept a  small  amount  allowed  her  by 
her  father  and  a  small  compensa- 
tion which  she  had  earned  for  two 
weeks  during  such  period,  and  she 
had  saved  one  hundred  dollars  from 
the  allowance  given  by  her  father, 
but  since  his  death  had  used  fifty 
or  sixty  dollars  thereof,  the  evidence 
warranted  a  finding  that  she  was 
wliolly  dependent  upon  her  father 
at  tlie  time  of  his  death.  In  re 
Carter,  221  Mass.  105,  9  N.  C.  C. 
A.  579. 

95  Proof  of  actual  dependency 
upon  a  deceased  employee  must  be 
made  to  entitle  the  applicant  to 
compensation.  Miller  v.  Public 
Service  Ry.  Co.,  84  N.  J.  L.  174,  3 
X.  C.  C.  A.  593n. 

96  In  construing  the  provision  of 
the  Massachusetts  Workmen's  Com- 
pensation Act  (St.  1911,  c.  751,  pt. 
2,  §  7,  [a] )  that  a  wife  shall  be 
conclusively  presumed  to  be  wholly 
dependent "  upon  a  husband  "with 
wliom  she  lives"  at  the  time  of  his 
death,  the  ordinary  acceptation  in 
common  understanding  is  to  be 
given  to  the  words  "with  whom  she 
lives,"  and  the  presumption  cannot 
be  held-  to  arise  where  the  husband 
and  wife  were  voluntarily  living 
apart  at  the  time  of  the  injury, 
each  earning  a  living,  the  husband 
having  given  her  money  at  irregular 
intervals  only.     In  such  a  case,  the 
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§  1386.  Notice.  Following  the  British  act,  the  American 
acts  usually  require  that  notice  of  the  accident  be  given  to  the 
employer  "as  soon  as  practicable,"  and,  as  a  general  rule,  limit 
the  period  in  which  notice  may  be  given.  Failure  to  give  such 
notice  will  not  usually  bar  a  recovery  where  it  is  shown  that 
the  employer  was  not  prejudiced  thereby,^'''  or  had  knowledge 


hoard  must  ascertain  the  extent  of 
dependency.  In  re  Nelson,  217  Mass. 
467,  5  X.  C.  C.  A.  694. 

Evidence,  in  a  proceeding  under 
the  New  Jersey  Workmen's  Com- 
pensation Act  to  obtain  compensa- 
tion for  the  death  of  an  employee, 
held  not  to  rebut  tlie  presumption 
of  the  dependency  of  the  deceased's 
widow  and  daughter.  Taylor  v.  Sea- 
brook,  87  N.  J.  L.  407,  11  N.  C.  C. 
A.  710. 

The  mother  of  a  deceased  em- 
ployee is  an  '"actual  dependent" 
within  the  meaning  of  subdiv.  1  of 
section  12  of  the  New  Jersey  Work- 
men's Compensation  Act  of  1911. 
Blanz  V.  Erie  R.  Co.,  84  N.  J.  L.  35, 
3  N.  C.  C.  A.  590n. 

Proof  of  "total  dependency''  is 
dispensed  with  under  the  Wisconsin 
Workmen's  Compensation  Act  of 
1911  Avhere  the  husband  and  wife 
are  "living  together''  at  the  time  of 
the  death  of  the  injured  employee. 
Northwestern  Iron  Co.  v.  Industrial 
Commission  of  Wisconsin,  154  WMs. 
97,  3  N.  C.  C.  A.  670n,  L.R.A.1916A 
366. 

97  Where  it  appeared  that  a  miner 
left  home  in  apparently  normal 
health  on  April  1,  1913,  to  go  to 
work  at  the  colliery,  but  later,  when 
engaged  in  his  work  of  moving  full 
tubs  from  the  working  place  to  the 
shunt,  was  seen  by  two  of  the  mine 
boys  to  sit  down  and  rub  his  knee, 
and  to  limp  when  he  walked,  that 


he  complained  to  the  boys  that  his 
knee  hurt  him  and  the  boys  helped 
him  to  shove  the  tubs,_  that  on  his 
return  home  that  day  he  had  a 
slight  bruise  and  breakage  of  the 
skin  on  his  knee,  that  the  next  day, 
his  knee  being  sore  and  swollen,  he 
did  not  go  to  work  but  the  two  fol- 
lowing days  he  went  to  work  as 
usual,  that  on  the  next  day  he  called 
in  a  doctor,  that  on  April  8th,  one 
week  after  the  injury,  his  wife  saw 
the  fireman  at  the  colliery  and  told 
him  that  the  injury  to  her  husband 
was  caused  by  one  of  the  tubs, 
which  injury  accounted  for  his  ab- 
sence from  work,  that  on  April  9th 
the  injured  employee  was  taken  to 
an  infirmary  where  he  died  the  next 
day  from  blood  poisoning  in  the 
right  knee,  and  that  notice  in  writ- 
ing of  the  accident  was  given  to  the 
employers  on  April  24th,  held  that 
the  evidence  was  sufficient  to  sus- 
tain a  finding  that  the  accident 
occurred  in  the  course  of  deceased's 
work  at  the  colliery  on  April  1st 
and  arose  out  of  and  in  the  course 
of  employment;  and  that  the  em- 
ployers had  not  been  prejudiced  in 
their  defense  by  the  absence  of 
notice  as  required  by  the  Workmen's 
Compensation  Act  of  1906  (6  Edw. 
VII,  c.  58,  §  2).  Hayward  v.  West 
Leigh  Colliery,  Ltd.,  [1915]  A.  C. 
540,  W.  C.  &  Ins.  Rep.  233,  9  N.  C. 
C.  A.  966,  rev'g  [1914]  W.  C.  &  Ins. 
Rep.  21. 
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of  the  accident,  either  in  person  or  through  his  agent.^^  Delay 
in  giving  notice  in  cases  of  inflammation.,^^  cancer,^  injuries  to  the 
ejes,^  septic  infection,^  heart  disease,*  hernia,*  deraiatitis,* 
pyaemia  and  periostitis,'^  slight  injuries  causing  death,*  and  in- 
juries resulting  from  a  second  accident,^  has  been  held  to  bar 
compensation  on  the  ground  that  such  failure  was  not  reason- 
ably excusable  and  there  was  no  showing  of  want  of  prejudice. 


98  state  ex  rel.  City  of  Noithfield 
V.  District  Court  Rice  Co.,  131 
Minn.  352,  11  N.  C.  C.  A.  366. 

Where  the  employer  has  actual 
knowledge  of  the  happening  of  the 
accident  and  of  the  resvilting  in- 
jury, the  giving  of  notice  thereof  is 
not  necessary.  State  ex  rel.  Dulutli 
Diamond  Drilling  Co.  v.  District 
Court  St.Louis  Co.,  129  Minn.  423, 
0  N.  C.  C.  A.  1119. 

The  actual  knowledge  of  the  oc- 
currence of  any  injvu'v  required  by 
the  workmen's  compensation  act 
does  not  mean  the  first-hand  knowl- 
edge of  an  eyewitness,  but  what 
would  be  called  knowledge  in  com- 
mon  parlance.  In  the  case  of  a 
corporation,  it  means  knowledge  of 
the  proper  corporate  agent.  Allen 
V.  City  of  Millville,  87  N.  J.  L.  356, 
9  N.  C.  C.  A.  749. 

99  Ford  V.  Gaiety  Theatre,  Ltd., 
[1914]  W.  C.  &  Ins.  Rep.  53,  7  B. 
W.  ,C.  C.  197,  9  N.  C.  C.  A.  967n. 

1  Potter  V.  John  Welch  &  Sons, 
Ltd.,  [1914]  3  K.  B.  1020,  W.  C.  & 
Ins.  Rep.  607,  7  B.  \\\  C.  C.  738. 
9  N.  C.  C.  A.  1035n. 

2  Fox  V.  Barrow  Hematite  Steel 
Co.,  Ltd.,  [1915]  W.  C.  &  Ins.  Rep. 
321,  9  N.  C.  C.  A.  1035n;  Miller  v. 
Richardson,  [1915]  3  K.  B.  76,  W. 
C.  &  Ins.  Rep.  381,  9  N.  C.  C.  A. 
970n. 

3Dalgleish  v.  J.  H.  Gartside  & 
Co.,  Ltd.,  [1914]  W.  C.  &  Ins.  Rep. 
319,  7  B.  W.  C.  C.  535,  9  N.  C.  C. 


A.  975n ;  Eydmann  v.  Premier  Ac- 
cumulator Co.,  Ltd.,  [1915]  W.  C. 
&i  Ins.  Rep.  82,  9  N.  C.  C.  A.  977n; 
Snelling  v.  Norton  Hill  Colliery  Co., 
[1913]  W.  C.  &  Ins.  Rep.  497,  9 
N.  C.  C.  A.  970n;  Plumley  v.  Ewart 
&  Son,  Ltd.,  [1915]  W.  C.  &  Ins. 
Rep.  317,  9  N.  C.  C.  A.  972n ;  Unger 
V.  Howell,  [1914]  W.  C.  &  Ins.  Rep. 
58,  7  B.  W.  C.  C.  36,  9  N.  C.  C.  A. 
972n ;  Wassail  v.  James  Russell  & 
Sons,  Ltd.,  [1915]  W.  C.  &  Ins.  Rep. 
88,  9  N.  C.  C.  a:  1036n. 

4Ing  V.  Higgs,  [1914]  W.  C.  & 
Ins.  Rep.  84,  7  B.  W.  C.  C.  65,  9  N. 
C.  C.  A.  974n. 

5  Nichols  V.  Briton  Ferry  Urban 
Dist.  Council,  [1915]  W.  C.  &  Ins. 
Rep.  14,  9  N.  C.  C.  A.  974n. 

6  Petschelt  v.  Preis,  [1915]  W.  C. 

6  Ins.  Rep.  11,  9  N.  C.  C.  A.  978n. 

7  Coltman  v.  Morrison  &  Mason, 
Ltd.,   [1914]   W.  C.  &  Ins.  Rep.  43, 

7  B.  W.  C.  C.  194,  9  N.  C.  C.  A. 
979n. 

8  Hunt  V.  Highley  Min.  Co.,  Ltd., 
[1914]  W.  C.  &  Ins.  Rep.  406,  7 
B.  W.  C.  C.  716,  9  N.  C.  C.  A. 
979n. 

9  Lacey  v.  John  Mowlem  &,  Co., 
[1914]  W.  C.  &  Ins.  Rep.  63,  7  B. 
W.  C.  C.  135,  9  N.  C.  C.  A.  980n; 
Hodgson  V.  Robins,  Hay,  Waters  & 
Hay,  [1914]  W.  C.  &  Ins.  Rep.  65, 
9  N.  C.  C.  A.  982n. 

7  B.  W.  C.  C.  232,  9  N.  C.  C.  A. 
980n;  Taylor  v.  Nicholson  &  Son, 
Ltd.,   [1915]   W.  C.  &  Ins.  Rep.  42, 
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On  the  other  hand,  delay  iu  giving  notice  has  been  excused  in 
cases  where  the  injury  remained  latent  and  its  seriousness  did 
not  become  apparent  until  a  considerable  period  had  elapsed.^" 
The  notice  must  be  given  to  the  person  specified  in  the  act.^^ 

§  1387.  Award  of  compensation.  The  amount  of  compensa- 
tion to  be  awarded  is  prescribed  by  the  acts,  and  depends  upon 
the  earnings  of  the  injured  employee,  the  nature  of  the  injury 


lOHaward  v.  Rowsell  &  Mat- 
thews, [1914]  W.  C.  &  Ins.  Rep. 
314,  7  B.  W.  C.  C.  552,  9  X.  C.  C.  A. 
1030n;  Zillwood  v.  Winch,  [1914] 
W.  C.  &  Ins.  Rep.  87,  7  B.  W.  C.  C. 
60,  9  N.  C.  C.  A.  lOSOn;  Thompson 
V.  Northeastern  Marine  Engineering 
Co.,  [1914]  W.  C.  &  Ins.  Rep.  13, 
7  B.  W.  C.  C.  49,  9  N.  C.  C.  A. 
1031n. 

An  employee,  while  engaged  in 
his  duties  as  stableman  on  Decem- 
ber 2,  1913,  struck  his  hand  against 
the  edge  of  a  pail  containing  horse 
feed,  wliich  accident  caused  a  small 
wound  near  the  nail  of  the  middle 
finger  of  his  left  hand.  Verbal 
notice  of  the  accident  was  given  to 
the  foreman  on  December  4,  1913 
(who  did  not  report  same),  and 
formal  notice  of  claim  on  April  22, 
1914.  The  arbitrator  found  (1) 
that  the  statutory  notice  was  not 
given  as  soon  as  practicable;  (2) 
that  the  employers  were  prejudiced 
by  such  want  of  notice;  and  (3) 
that  the  want  of  statutory  notice 
was  occasioned  by  mistake  or  other 
reasonable  cause.  The  latter  find- 
ing was  based  on  the  following 
facts:  That  the  employee  was  illit- 
erate and  could  neither  read  nor 
write;  that,  at  the  time  of  the  acci- 
dent, and  for  some  time  thereafter, 
he  did  not  regard  the  injury  as 
serious,  the  finger  being  treated  at 
first  by  the  doctor  as  a  septic  fin- 
ger; that  he  continued  at  his  work 


for  about  three  months;  that  in 
March,  1914,  another  doctor  ad- 
vised him  to  go  to  an  infirmary, 
and,  while  a  patient  there,  he  began 
to  consider  the  question  of  compen- 
sation; that  his  giving  notice  to  the 
foreman  and  wearing  a  dressing  on 
his  finger  while  at  work  were  cir- 
cumstances inducing  him  to  sup- 
pose that  the  accident  was  known 
to  his  employers;  and  that  the  dis- 
ease with  which  he  was  affected  was 
of  an  obscure  character,  there  being 
some  difference  of  medical  opinion 
as  to  its  precise  character.  On  ap- 
peal from  an  award  of  compensa- 
tion under  the  Workmen's  Compen- 
sation Act  of  1006  (6  Edw.  Vlt,  c. 
58 )  a  question  of  law  was  raised, 
namely,  whether  the  employee  was 
barred  from  maintaining  proceed- 
ings for  the  recovery  of  compensa- 
tion. Held,  that  where  an  employee 
labors  under  an  error  as  to  the 
seriousness  of  the  injury  suffered  by 
him,  such  error  is  reasonable  cause 
for  not  giving  the  required  statu- 
tory notice  of  injury,  and  whether 
an  employee  is  under  such  an  error, 
is  a  question  exclusively  for  the 
arbitrator  to  determine.  Flood  v. 
Smith  &  Leishman,  [1915]  1  Sc.  L. 
T.  340.  W.  C.  &  Ins.  Rep.  212,  9 
X.  C.  C.  A.  1027. 

11  Pimm  V.  Clement  Talbot,  Ltd., 
[1014]  W.  C.  &  Ins.  Rep.  350,  7 
B.  W.  C.  C.  565,  9  N.  C.  C.  A.  ]040n. 
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and  the  extent  of  the  resulting  incapacity,  being  fixed  at  a  cer- 
tain percentage  of  such  earnings.  Awards  of  compensation  in 
a  lump  sum  are  also  authorized  under  certain  circumstances.^^ 
The  compensation  provided  for  is  not  wages,  but  is  in  place  of 
all  the  rights  of  action  which  belonged  to  the  injured  employee.^^ 
Injuries  resulting  in  permanent  incapacity,  either  total  or 
partial,  are  usually  specifically  scheduled,  compensation  being 
arbitrarily  fixed  at  a  certain  percentage  of  the  earnings  of  the 
employee  for  a  definite  period,  the  award  in  the  case  of  partial 
permanent  incapacity  being  in  addition  to  such  compensation  as 
may  be  awarded  during  the  period  of  total  incapacity.  It  has 
been  held  that  injuries  not  scheduled  which  do  not  impair  the 
earning  capacity  of  the  employee  are  not  within  the  act,  and 
hence,  an  action  at  common  law  may  be  maintained  therefor,^* 
although  some  of  the  acts  specifically  allow  compensation  for  in- 
juries causing  disfigurement.^^    Concurrent  awards  for  distinct 


12  Multiplying  the  weekly  mini- 
mum by  the  number  of  weeks  and 
making  the  necessary  credits  is  not 
a  commutation,  but  an  allowance  of 
compensation  in  excess  of  that  fixed 
by  the  New  Jersey  Workmen's  Com- 
pensation Act  of  391],  and  it  was 
error  to  commute  the  periodical  pay- 
ments to  a  lump  sum  on  such  a 
basis,  as  a  deduction  should  have 
been  made  sufficient  to  make  the 
lump  sum  equal  to  the  present  value 
of  the  periodical  payments.  James 
A.  Banister  Co.  v.  Kriger,  84  X.  J. 
L.  30,  3  N.  C.  C.  A.  585n. 

13  King  V.  Viscoloid  Co.,  219 
Mass.  420,  7  X.  C.  C.  A.  2.54. 

14  Wliere  an  employee  was  in- 
jured by  being  bitten  on  the  ear  by 
one  of  the  horses  he  was  driving, 
his  remedy  was  not  under  the  work- 
men's compensation  act,  since  the 
injury  was  not  covered  in  the  sched- 
ule of  compensation  for  various  dis- 
abilities (section  1.5),  but  his  right 
to  recover  for  the  injury  remained 


as  it  Avas  before  the  passage  of  the 
act.  Shinnick  v.  Clover  Farms  Co., 
169  N.  Y.  App.  Div.  236,  9  N.  C.  C. 
A.  342. 

15  Where  an  employee  sustained 
injuries  resulting  in  the  amputa- 
tion of  tlie  fore-finger  of  his  riglit 
hand  at  the  second  joint  and  also 
an  injury  to  the  thumb  and  was  un- 
able to  return  to  work  until  fifteen 
weeks  after  the  injury,  when  he 
was  able  to  earn  as  much  wages  as 
before  the  injury,  held'  that  he  was 
entitled  to  recover  under  paragraphs 
"a"  and  "b"  of  §  5  of  the  Work- 
men's Compensation  Act  of  1912, 
J.  &  A.  Ti  5453,  and  also  under  para- 
graph "c"  of  such  section,  for  dis- 
figurement of  his  hand.  Watters  v. 
P.  E.  Kroehler  Mfg.  Co.,  187  111. 
App.  548,  8  X.  C.  C.  A.  352. 

Where  an  employee,  in  operating 
a  press,  lost  the  tips  of  two  fingers 
of  his  right  hand,  impairing  the 
sense  of  feeling  in  those  fingers  and 
permanently   incapacitating  him   in 
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injuries  are  not  peraiitted  under  some  of  the  acts/^  but,  on  the 
other  hand,  it  has  been  held  that,  where  the  injuries  resulting 
from  the  same  accident  are  different  in  character,  separate 
awards  for  each  injury  are  proper." 


whole  or  in  part  from  doing  the 
particular  kind  of  work  in  Avhieh  he 
was  engaged  at  the  time  of  the  ac- 
cident, held  that  he  was  entitled  to 
compensation  for  disfigurement  of 
his  hand  under  the  provisions  of 
clause  C  of  section  5  of  the  Work- 
men's Compensation  Act  of  1911, 
J.  &  A.  Tl  5453.  Stevenson  v.  Illi- 
nois Watch  Case  Co.,  186  111.  App. 
418,  5  N.  C.  C.  A.  858. 

16  A  motorman  in  defendant's  em- 
ploy wliile  standing  on  top  of  a 
trolley  express  car  removing  the 
trolley  pole  from  its  socket  was  in- 
jured by  one  end  of  the  trolley  pole 
coming  in  contact  with  the  trolley 
wire  while  his  right  foot  was 
against  the  socket,  severely  burning 
both  hands  and  both  feet,  and  in- 
juring other  parts  of  his  body,  the 
injuries  necessitating  the  amputa- 
tion of  his  right  foot  and  tempo- 
rarily totally  incapacitating  him 
from  using  his  left  foot  or  either 
liand.  An  award  was  made  by  the 
workmen's  compensation  commis- 
sion, in  proceedings  under  the 
v/orkmen's  compensation  act  (N 
Y.  L.  1914,  c.  41 ) ,  of  two-thirds  of 
the  employee's  weekly  wages  for 
205  weeks  for  the  loss  of  his  right 
foot,  and  a  further  award  of  com- 
pensation for  14  weeks  for  disabil- 
ity caused  by  injuries  other  than  to 
the  foot.  Held,  that  the  claimant 
having,  by  the  first  award,  been  al- 
lowed compensation  to  the  full 
amount  for  total  disability,  could 
not  by  the  second  award  be  allowed 
further  compensation  for  total  dis- 


ability on  account  of  other  injuries 
arising  out  of  the  same  accident, 
the  second  award  to  run  concur- 
rently Avith  the  first  award,  as  con- 
current awards  are  'not  permitted 
l)y  the  statute.  Fredenburg  v.  Em- 
pire United  Rys.,  108  X.  Y.  App. 
Div.  618,  9  N.  *C.  C.  A.  773. 

The  Michigan  Workmen's  Com- 
pensation Act  (Pub.  Acts  Ex.  Sess. 
1912,  No.  10,  How.  Ann.  St.  2d 
Ed.  §  3939)  cannot  be  construed  as 
meaning  that  where  an  employee 
loses  a  foot  in  an  accident  and  also 
receives  other  injuries  which  dis- 
able him,  he  shall  receive  not  only 
the  specific  indemnity  provided  for 
the  loss  of  a  foot  but  also  dur- 
ing the  same  period,  compensation 
for  the  disability  from  the  other  in- 
juries. The  compensation  for  the 
disability  from  the  other  injuries 
can  be  allowed  only  for  such  time, 
within  the  statutory  limit,  as  it 
continues  after  the  period  for  wliich 
indemnity  is  allowed  for  the  loss  of 
the  foot.  Limron  v.  Blair,  181 
Mich.  76,  5  N.  C.  C.  A.  800. 

17  Where  the  fingers  of  an  em- 
ployee's right  hand  were  crushed 
and  fingers  of  the  left  hand  were 
also  injured  causing  an  infection  of 
the  left  hand,  it  was  proper  to 
allow  the  statutory  damages  for 
partial  but  permanent  injury  to 
the  fingers,  and  also  for  the  tempo- 
rary disability  from  the  infection, 
as  the  two  injuries,  although  the 
result  of  the  same  accident,  were 
diflFerent  in  character.  Nitram  Co. 
v.  Creagli,  84  N.  J.  L.  243,  3  N.  C. 
C.  A.  587n. 
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Compensation  for  injury  to  a  member  can  be  allowed  only  as 
prescribed  by  the  act/^  but  the  determining  factor  is  the  effect 
of  the  injury  upon  the  member,  and  not  necessarily  the  physical 
injury  of  the  member  itself. ^^  Where  the  injury  affects  differ- 
ent portions  of  the  same  member,  compensation  must  be  based 
upon  the  extent  to  which  the  member,  as  a  whole,  is  affected.*^" 

Where  the  injury  results  in  permanent  disability,  which  is 
total  merely  because  of  the  existence  of  some  prior  disability, 
such  as  the  previous  loss  of  an  eye,  reason  would  suggest  that 
compensation  should  be  based  upon  the  theory  of  total  disability. 
This  appears  to  be  the  prevalent  view.^^  Owing  to  the  express 
provisions  of  the  Minnesota  act,  however,  the  supreme  court 
of  that  state  was  compelled  to  take  a  contrary  view.*^^ 


18  The  Massachusetts  Workmen's 
Compensation  Act  (St.  3911,  c.  751, 
pt.  2,  §  11,  as  amended  by  St.  1913, 
c.  696)  does  not  authorize  an  award 
of  additional  compensation  given  by 
reason  of  the  nature  and  perma- 
nency of  an  injury  consisting  of  the 
loss  of  two-thirds  of  the  first  phal- 
ange of  the  left  index  finger,  even 
though  the  injury  renders  the  phal- 
ange permanently  incapable  of  use, 
where  the  entire  finger  is  not  in- 
capacitated. In  re  Ethier,  217 
Mass.  511,  5  N.  C.  C.  A.  611. 

19  Under  the  Massachusetts  Work- 
men's Compensation  Act,  where  an 
employee  sustains  a  fracture  of  the 
spine  and  a  severance  of  the  spinal 
cord  which  result  in  a  paralysis  of 
the  lower  limbs  and  a  loss  of  power 
and  sensation  below  the  seat  of  the 
injury,  compensation  is  properly  al- 
lowed for  the  permanent  incapacity 
of  both  legs  to  the  extent  allowed 
by  the  act  (St.  1911,  c.  751,  part  2, 
§  11,  as  amended  by  St.  1913,  c. 
696 ) ,  although  the  feet  and  limbs 
themselves  sustained  no  actual 
lesion.  In  re  Burns,  218  Mass.  8, 
5  N.  C.  C.  A.  635. 

20  In   a   hearing  undei'   the  work- 


men's compensation  act  to  ascertain 
tlie  compensation  to  be  awarded  to 
an  injured  employee,  where  there 
are  permanent  injuries  to  the  hand 
and  arm  below  the  elbow,  the  court 
should  determine  the  percentage  of 
total  disability  of  the  hand  and 
fix  the  compensation  accordingly. 
Where  the  same  accident  results 
also  in  permanent  partial  disability 
to  the  arm  above  the  elbow,  the 
court  should  determine  the  percent- 
age of  total  disability  of  the  arm 
as  a  vvliole,  including  the  forearm 
and  hand,  and  fix  the  compensation 
accordingly.  It  is  improper  in  such 
a  case  to  divide  the  injuries  into 
two  units,  those  to  the  hand,  and 
those  to  the  arm.  State  ex  rel. 
Kennedy  v.  District  Court  Clay  Co., 
129  Minn.  91,  8  N.  C.  C.  A.  478. 

21  Schwab  v.  Emporium  Forestry 
Co.,  167  N.  Y.  App.  Div.  614,  8  N. 
C.  C.  A.  1054n;  aff'd  111  N.  E. 
1099  (mem.  dec.)  ;  Weaver  v.  Max- 
well Motor  Co.  (Mich.),  1  Nat. 
Comp.  Journ.  (No.  11,  1914)  6,  8 
N.  C.  C.  A.  1055n,  rev'd  186  Mich. 
588. 

22  Prior  to  the  time  relator  en- 
tered   i%spondent's    service    he    had 
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Under  most  acts  the  extent  of  the  impairment  of  the  em- 
ployee's earning  capacity  is  to  be  determined  with  reference  to 
the  employment  in  which  he  was  working  at  the  time  of  the 
injury,  and,  unless  his  earning  capacity  in  that  employment 
has  been  impaired,  there  can  be  no  recovery  for  permanent  dis- 
ability,^^ and  an  "incapacity  for  work  resulting  from  the  injury" 
exists  where,  by  reason  of  the  injury,  the  employee  is  unable  to 
procure  employment,  though  he  would  be  able  to  perform  it  if 
he  could  secure  it.^* 

A  proyision  for  the  reduction  of  compensation  in  case  of  per- 
manent injury  to  an  employee  who  is  oyer  fifty-fiye  years  of  age, 
is  not  to  be  construed  as  proyiding  for  a  reduction  of  death  bene- 
fits where  the  injury  to  an  employee  oyer  fifty-fiye  years  of  age 
results  in  death. ^^  The  computation  of  the  average  earnings  of 
the  employee  is  regulated  by  the  acts.  As  a  general  rule,  it  is 
determinable  by  the  earnings  during  a  fixed  period  of  employ- 
ment by  the  same  employer,''^  and,  where  the  emplo^anent  has 


lost  the  sight  of  one  eye  by  acci- 
dental means.  After  entering  re- 
spondent's service  he  lost,  by  acci- 
dent happening  during  the  course  of 
his  employment,  the  sight  of  his 
other  eye,  thus  rendering  him  to- 
tally blind.  It  is  held  that  under 
section  l.i  of  the  compensation  act 
the  last  employer  is  liable  for  a 
permanent  partial  disability  only, 
for  that  was  the  extent  of  the  in- 
Jury  which  the  employee  suffered 
while  in  his  service.  State  ex  rel. 
Garwin  v.  District  Court  of  Cass 
Co.,  129  Minn.  156,  8  N.  C.  C.  A. 
3052.  , 

23  Under  the  Wisconsin  Work- 
men's Compensation  Act,  ccmipensa- 
tion  cannot  be  awarded  an  injured 
employee  because  his  injury,  the 
loss  of  sight  in  one  eye,  may  result 
in  impairing  his  earning  capacity 
in  other  employments.  Interna- 
tional  Harvester    Co.   v.    Industrial 


Commission  of  Wisconsin,  157  Wis. 
167,  5  X.  c.  C.  A.  822. 

24  In  re  Sullivan,  218  Mass.  14], 
5  N.  C.  C.  A.  735,  L.R.A.ini6A 
378. 

25  Citj'  of  Milwaukee  v.  Ritzow, 
158  Wis.  376,  7  N.  C.  C.  A.  498. 

26  Where  an  employee  had  for  a 
period  of  exactly  3  years  before  his 
death  by  accident  arising  out  of  and 
in  the  course  of  his  employment 
been  employed  in  the  same  employ- 
ment of  carter  by  the  same  employ- 
er, during  which  period  he  had  been 
absent  from  work  for  1G3  weekly 
days,  45  of  which  were  unaccounted 
for,  35  of  wliich  he  was  sick,  and  83 
of  which  he  Avas  absent  on  account 
of  injury,  the  longest  period  of  ab- 
sence being  6  weeks  and  1  day  on 
account  of  injury,  it  was  held  that 
the  compensation  payable  was  an 
amount  equal  to  the  actual  earnings 
of   the   deceased   during   the   said   3 


1208 


SUTHEELAND    ON    DAMAGES. 


[§  1387 


not  continued  during  the  prescribed  period,  by  the  average  earn- 
ings of  persons  in  the  same  class  in  the  same  emplo^Tnent  in  the 
locality,  if  practicable.^'  Provision  is  also  made  for  employ- 
ments which  are  not  continuous  during  the  year,  or  where  the 
rate  of  wages  is  not  fixed.^*  The  British  act  makes  allowance 
for  absence  from  work  due  to  unavoidable  causes,  such  as 
strikes,*^^  illness,^"  and  the  like.     Loss  of  emplojTnent  due  to 


years,  as  provided  by  schedule  1, 
clause  1  (a)  (i)  of  the  Workmen's 
Compensation  Act  of  1906  (6  FAw. 
VII,  c.  58).  Greenwood  v.  J.  Nail 
&  Co.,  Ltd.,  [1915]  3  K.  B.  97,  S 
B.  W.  C.  C.  503,  84  L.  J.  K.  B. 
1356,  11  N.  C.  C.  A.  787. 

27  Andrejwski  v.  Wolverine  Coal 
Co.,  182  Mich.  298,  6  N.  €.  C.  A. 
807. 

Where  the  condition  of  a  long- 
shoreman is  continuous  labor  in  reg- 
ular employment  with  different  em- 
ployers, the  loss  of  his  capacity  to 
earn,  as  demonstrated  by  his  conduct 
in  such  regular  employment,  is  the 
basis  upon  which  his  compensation 
for  injuries  should  be  based  under 
the  clause  in  the  Massachusetts 
Workmen's  Compensation  Act  pro- 
viding compensation  on  "average 
weekly  earnings."  Gillen  v.  Ocean 
Accident  &  Guarantee  Corporation, 
215  Mass.  96,  3  X.  C.  C.  A.  612n, 
L.R.A.1916A  371. 

28  The  New  Jersey  Workmen's 
Compensation  Act  (P.  L.  1913,  p. 
313)  enacts  that  the  term  "wages" 
shall  be  construed  to  mean  the 
money  rate  at  wliicli  the  service  • 
rendered  is  recompensed  under  the 
contract  of  hiring  in  force  at  the 
time  of  the  accident  to  the  em- 
ployee; that,  where  the  rate  of 
wages  is  fixed  by  the  output  of  the 
employee,  his  weekly  wages  shall  be 
taken  to  be  six  times  his  daily  aver- 
agre  earnings  for  a  working  dav  of 


ordinary  length,  excluding  overtime ; 
and  that  this  rate  of  weekly  Avages 
shall  be  calculated  by  dividing  the 
total  value  of  the  employee's  output 
during  the  actual  number  of  full 
working  days  during  the  preceding 
six  months  by  tlie  number  of  days 
the  employee  was  actually  em- 
ployed. Applied,  where  an  em- 
ployee, paid  by  the  hour,  was  at  tlie 
time  of  the  injury  earning  twenty- 
five  cents  an  hour  and  at  other 
times  more  or  less  per  hour,  it  being 
held  that  while  the  foregoing  provi- 
sions were  not  precisely  applicable, 
the  language  indicated  that  in  a 
case  where  weekly  wages  were  not 
fixed  they  shall  be  taken  to  be  six 
times  the  daily  wages,  and  that 
the  daily  wages  shall  be  the  wages 
for  a  working  day  of  ordinary 
length,  excluding  overtime.  Smol- 
enski  v.  Eastern  Coal  Dock  Co.,  87 
N.  J.  L.  26,  9  N.  C.  C.  A.  531. 

29  Where  an  employee  had  been 
employed  by  the  same  employer  in 
the  same  grade  of  work  for  a  year 
previous  to  his  injury,  and  during 
that  period  his  work  had  been  inter- 
rupted by  a  strike  in  another  trade 
to  which  his  trade  Avas  related,  it 
was  held  that  such  period  of  ab- 
sence from  work  on  accoimt  of  the 
strike  was  unavoidable,  there  being 
no  termination  of  the  contract  of 
employment,  and  was  not  to  be 
included  in  the  computation  of  aver- 


§  138T1 


WORKMEX'S    COMPENSATION    ACTS. 


5209 


slackness  in  trade  apparently  is  not  excluded.^^  Payments  to 
the  employee  to  cover  special  expenses  entailed  upon  him  by  the 
nature  of  the  employment,  and  payments  made  by  the  em- 
ployee, assistants  are  excluded  in  determining  the  average  carn- 


age weekly  earnings,  as  such  ab- 
sence was  within  the  meaning  of 
schedule  1,  cause  2(c)  of  the 
Workmen's  Compensation  Act  of 
1906  (6  Edw.  VII,  c.  58).  Griffiths 
V.  Gilbertsens  &  Co.,  Ltd.,  8  B.  W. 
C.  C.  548,  11  N.  C.  C.  A.  666. 

sounder  schedule  1,  clause  1(b) 
of  tlie  Workmen's  Compensation  Act 
of  1906  (6  Edw.  VII,  c.  58),  pro- 
vision is  made  for  compensation  in 
case  of  injury  to  an  emplojee  re- 
sulting in  incapacity;  under  clause 
2(a)  ''average  weekly  earnings"  are 
to  be  computed  in  a  manner  best 
calculated  to  give  the  rate  per  week 
at  which  the  injured  employee  was 
being  remunerated;  and  under 
clause  2(c)  "employment  by  the 
same  employer"  means  in  the  grade 
in  which  the  employee  was  em- 
ployed at  the  time  of  accident,  "un- 
interrupted by  absence  from  work 
due  to  illness  or  any  other  un- 
avoidable cause."  Griffiths  v.  Gil- 
bertsens &  Co.,  Ltd.,  8  B.  W.  C.  C. 
548,  11  N.  C.  C.  A.  666. 

31  Where  an  employee  had  been 
employed  by  the  same  employer  in 
the  same  grade  of  work  for  a  year 
previous  to  his  injury,  and,  during 
that  period,  his  work  had  been  in- 
terrupted by  a  docker's  strike,  and 
later  there  were  trade  lluctuations 
during  a  period  of  9  weeks,  involv- 
ing a  shut-down  of  the  works  for  4 
weeks  and  a  short-time  schedule  for 
5  weeks,  alleged  to  have  been  caused 
by  the  war,  but  it  was  found  by 
the  arbitrator  that  the  trade  slack- 
ness had  commenced  some  consid- 
erable time  before  the  war  and  was 


not  caused  entirely  by  the  war,  and 
that  it  would  have  continued  inde- 
pendently of  the  war,  it  was  held 
that  the  period  of  absence  from 
work  on  account  of  such  trade 
slackness  was  not  to  be  excluded 
from  the  computation  of  average 
weekly  earnings,  as  such  absence 
was  not  due  to  an  unavoidable  cause 
within  the  meaning  of  schedule  1, 
clause  2(c)  of  the  Workmen's  Com- 
pensation Act  of  1906  (6  Edw.  VII, 
c.  58 ) .  Griffiths  v.  Gilbertsens  & 
Co.,  Ltd.,  8  B.  W.  C.  C.  548,  11  N. 
C.  C.  A.  666. 

On  a  proceeding  under  the  Massa- 
chusetts Workmen's  Compensation 
Act  (Laws  1911,  c.  751,  as  amended 
by  Laws  1912,  c.  571),  it  appeared 
that  the  employee  had  been  re- 
employed by  his  employer,  after  his 
injury,  and  that,  while  so  re-em- 
ployed, the  employer's  mill  was  shut 
down  for  three  and  five-sevenths 
weeks  on  account  of  slack  work. 
Thereafter,  the  employee  filed  a 
claim  for  compensation,  and  it  was 
found  that  he  was  totally  incapaci- 
tated during  the  time  that  the  mill 
was  shut  down.  It  was  found  by 
the  arbitration  committee  that  the 
character  of  his  injury,  which  con- 
sisted in  tlie  loss  of  all  his  fingers 
except  the  forefinger  of  the  right 
hand  and  the  little  fingt'r  of  his  left 
hand,  was  such  as  to  render  it 
probable  that  he  would  not  have 
been  able  to  obtain  work  or  earn 
anything  elsewhere.  It  was  held 
that  the  finding  that  he  was  totally 
incapacitated  during  the  time  the 
mill    was    closed    was    not    unwar- 
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ings.^^  All  interesting  question  on  the  computation  of  the 
average  earnings  of  an  employee  was  recently  decided  by  the 
Wisconsin  Supreme  Court.  A  police  officer  having  difficulty  in 
making  an  arrest  called  upon  a  citizen  to  assist  him,  and,  render- 
ing said  assistance,  the  latter  was  shot  and  killed  by  the  prison- 
er. Decedent's  usual  occupation  was  that  of  a  plumber.  Un- 
der the  law,  the  police  officer  had  power  to  require  assistance  in 
such  cases  and  it  was  the  duty  of  those  called  upon  to  obey. 
The  court  held  that  decedent's  earnings  were  to  be  determined 
upon  the  basis  of  the  compensation  paid  police  officers  in  the 
locality  rather  than  his  usual  earnings  as  a  plumber.^^ 

•  Compensation  may  be  terminated  by  the  unreasonable  refusal 
of  the  injured  employee  to  submit  to  an  operation,  not  danger- 
ous to  his  life,  which  would  have  remedied  his  disability ;  ^* 
or  malingering  on  his  part ;  ^^  or  by  the  intervention  of  natural 
causes  prolonging  disability.^^ 


ranted.     In   re   Septimo,   219   Mass. 
430,   7   N.   C.   C.   A.   906. 

32  Where  an  employer  pays  to  an 
employee  having  general  charge  of 
the  affairs  of  the  employer's  busi- 
ness a  fixed  sum  of  money  each 
month,  from  which  the  employee  is 
required  to  pay  an  assistant,  if  one 
is  employed  by  him  to  assist  in 
the  work,  such  sum  as  may  be 
agreed  upon  between  the  employee 
and  the  assistant,  the  sum  so  paid 
the  assistant  forms  no  part  of  the 
salary  or  compensation  of  the  em- 
ployee, and  in  determining  the  sal- 
ary of  such  employee  the  amount 
paid  the  assistant  must  be  deducted 
from  the  total  amount  paid  by  the 
employer.  State  ex  rel.  Gaylord 
Farmers  Co-operative  Creamery 
Ass'n  V.  District  Court  Sibley  Co., 
128  Minn.  486,  9  N.  C.  C.  A.  86. 

33  Village  of  West  Salem  v.  In- 
dustrial Com.,  162  Wis.  57. 

34  Refusal  to  submit  to  operation 
held    unreasonable    preventing    fur- 


ther compensation  for  incapacity 
resulting  therefrom.  Walsh  v. 
Locke  &  Co.,  [1914]  W.  C.  &  Ins. 
Fxep.  95,  6  N.  C.  C.  A.  675. 

35  A  minor  employee  met  with  an 
accident  in  1909  resulting  in  the 
loss  of  his  right  arm,  for  which  a 
weekly  compensation  was  paid  until 
1911  when,  the  employee  having  at- 
tained the  age  of  21  years,  the  com- 
pensation was  increased.  In  June, 
1914,  the  employers  applied  for  a 
review  on  the  ground  that  the  em- 
ployee was  able  to  do  light  work. 
The  evidence  showed  that,  apart 
from  the  loss  of  his  arm,  the  em- 
ployee was  a  strong,  healthy  man, 
and  was  not  totally  incapacitated 
from  earning  wages;  that  in  1911 
he  had  married;  that  he  was  in  the 
habit  of  carrying  baskets  of  pigeons 
for  his  brother-in-law;  that  he  had 
never  done  any  work  since  his  acci- 
dent; that  in  1909  he  had  applied 
to  the  employers  for  light  work 
Avliich  thev  were  luiable  to  give  him; 
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and  that,  since  that  time,  he  had 
made  no  effort  to  get  work  of  any 
kind.  On  appeal  by  the  employee, 
the  Court  of  Appeal  sustained  tlie 
decision  of  the  county  court  judge, 
being  of  tiie  opinion  that  tlie  cir- 
cumstances showed  a  bad  case  of 
malingering.  Silcock  &  Sons  v. 
Golightly,  [1915]  1  K.  B.  748, 
[1915]  W.  C.  &  Ins.  Eep.  164,  11 
N.  C.  C.  A.  31. 

On  a  proceeding  for  compensation 
under  the  Massachusetts  Workmen's 
Compensation  Act  (Laws  1911,  c. 
751,  as  amended  by  Laws  1912,  c. 
571),  where  the  Industrial  Accident 
Board  finds  that  the  injured  em- 
ployee was  totally  incapacitcd  dur- 
ing a  certain  period,  a  finding  of 
the  arbitration  committee  that  he 
made  no  effort  to  obtain  employment 
during  that  period  is  immaterial. 
In  re  Septimo,  219  Mass.  430,  7  N. 
C.  C.  A.  906. 

36  An  employee,  60  years  of  age, 
sustained  injuries  by  being  crushed 
by  a  fall  of  coal  in  the  mine  in 
which  he  was  working,  the  accident 
having  arisen  out  of  and  in  the 
course  of  his  employment.  He  was 
paid  a  weekly  compensation  for  the 
total  incapacity  for  about  3  years 
when  the  employers  discontinued 
payment  of  compensation  on  the 
ground  that  the  employee  had  re- 
covered from  the  efi'ects  of  the  acci- 
dent and  was  no  longer  incapaci- 
tated for  work.  An  application  for 
furtlier  compensation  was  denied, 
the  arbiter  finding  that  the  em- 
ployee had  recovered  from  the  di- 
rect effects  of  the  accident  although 
he  was  affected  with  partial  in- 
capacity for  work,  and  that  such 
partial  incapacity  was  due  to  age 
and   obesity,   the  physical  condition 


resulting  from  a  natural  tendency 
to  obesity  which  was  increased  ow- 
ing to  his  having  done  no  hard 
work  since  the  accident.  Held,  re- 
versing the  decision  of  the  Court 
of  Session,  that  the  arbiter  did  not 
err  in  ending  the  compensation. 
Clark  V.  George  Taylor  &  Co.,  [1914J 
W.  C.  &  Ins.  Eep.  448,  [1914]  2  Sc. 
L.  T.  145,  11  N.  C.  C.  A.  54. 

37  An  injured  employee  reported 
his  injury  to  his  foreman  who  did 
not  advise  him  as  to  his  right  to 
medical  assistance.  Later  the  em- 
ployee went  to  the  office  of  a  physi- 
cian who  notified  the  employer's 
superintendent  that  he  had  such  a 
patient,  under  the  Massachusetts 
Workmen's  Compensation  Act  (St. 
1911,  c.  751),  but  no  attention  was 
furnished  in  response.  Tlie  notice 
to  employees  as  to  medical  assist- 
ance which  was  posted  in  the  em- 
ployer's place  of  business  was  in 
English,  a  language  which  the  in- 
jured employee  could  not  read. 
Held,  that  the  employee  was  en- 
titled, under  section  5  of  the  act, 
to  recover  the  amount  pail  by  him 
to  the  physician  attending  him  the 
first  two  weeks  after  his  injury.  In 
re  Panasuk,  217  Mass.  589,  5  N.  C. 
C.  A.  688. 

Where  there  is  evidence  that  an 
injured  employee,  applying  for  com- 
pensation under  the  California 
Workmen's  Compensation,  Insur- 
ance and  Safety  Act,  was  dissatis- 
fied with  the  advice  given  him  by 
the  surgeon  selected  by  the  insur- 
ance carrier,  that  he  notified  the 
latter  of  his  dissatisfaction,  that 
he  was  directed  by  it  to  go  to  an- 
other surgeon,  and  that  it  was  only 
after  finding  that  such  other  sur- 
geon was  out  of  town  that  lie  went 
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and  funeral  expenses,  also  for  attorney's  fees.^*  But,  under 
some  of  the  acts,  allowance  cannot  be  made  for  medical  and  fu- 
neral expenses  where  decedent  left  dependents  to  whom  compen- 
sation has  been  a  warded. ^^ 

§  1388.  Injuries  caused  by  negligence  of  third  persons.  The 
right  of  the  injured  employee  to  sue  third  persons  whose  neg- 
ligence caused  the  injury  is  usually  not  affected,  the  employee 
being  given  the  option  of  proceeding  against  his  employer  un- 
der the  act,  or  the  negligent  third  person  at  common  law.  But 
there  can  be  only  one  recovery.  In  Washington,  Minnesota  and 
Illinois,  however,  this  right  has  been  very  seriously  abridged. 
Under  the  construction  placed  upon  the  Washington  act,  the 
remedy  provided  for  therein  against  the  employer  is  exclusive 
even  where  the  injury  is  the  result  of  the  negligence  of  a  third 
person,  except  where  such  injury  occurs  "away  from  the  plant 
of  the  employer."  *° 

The  provisions  of  the  Minnesota  and  Illinois  acts  are  some- 
what similar.  Where  the  third  person  whose  negligence  caused 
the  injury  is  also  under  the  act,  the  amount  of  the  recovery  is 
limited  to  the  amount  recoverable  under  the  act.  This  restric- 
tion has  been  upheld." 

Where  the  employee  elects  to  proceed  against  the  employer 
under  the  act,  and  the  latter  pays  the  compensation  for  the 
injury,  he  becomes  subrogated  to  the  employee's  right  of  action 
against  the  person  whose  negligence  caused  the  injury,  to  the  ex- 

to   his   family   physician   for   treat-  in   fixing  the   same  or   granting  an 

ment,   the   reasonable   value   of   the  additional      allowance.        Boyd      v. 

latter's  services  may  properly  be  al-  Pratt,  72  Wash.  306,  3  N.  C.  C.  A. 

lowed  him,  the  evidence  supporting  604n. 

the    conclusion    that    the    employer  39  Central   R.   Co.   of  New   .Jersey 

and  the  insurance  carrier  neglected  ^.    ;g^p|]g^^    86  N    J    L    84    5  N"    C 

seasonably  to  provide  the  surgical  ^  ^  ^gO;  Tavlor  'v.  Seabrook,"  87 
treatment        reasonably        required, 


N.  J.  L.   407,   11   N.   C.   C.  A.   710. 

40Peet  V.  Mills,  76  Wash.  437,  4 

N.  C.  C.  A.   786,  L.R.A.1916A  358; 


within   the  meaning   of   section    15, 
subdivision   (a)   of  the  act,    Massa- 
chusetts  Bonding   &  Insurance   Co. 
V.  Pillsbury,  170  Cal.  767,  11  N.  C.       ^^orthern  Pac.  Ry.  Co.  v.  Meese,  230 
(.    ^    426  ^    ^-  ^^^'  ^^  ^^-  ^-  ^-  *^-  '^^^• 

38  Power  to  fix  attorneys'  fees  is  ^^  Mathison  v.  Minneapolis  St.  Ry 

limited   to   the   superior    court   and       Co.,   126  Minn.   286,  5  N.   C.   C.   A. 
the  supreme  coiu-t  is  not  warranted      871. 
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tent  of  the  amount  paid.  But  this  right  of  subrogation  is  a  crea- 
ture of  the  statute  and  does  not  exist  independently  of  it.*^ 

Under  the  Wisconsin  act  which  provides  that,  when  an  em- 
ployee who  is  injured  in  the  course  of  his  employment  by  the 
actionable  negligence  of  a  third  person,  elects  to  pursue  his 
remedy  against  the  employer  for  compensation,  the  latter  there- 
upon, by  succession,  becomes  the  owner  of  the  employee's  com- 
mon-law remedy  against  the  third  person  and  may  enforce  it  in 
his  own  name,  and  the  right  of  action  thus  accruing  to  the  em- 
ployer may  be  assigned  by  him.*^ 

A  provision  that  the  making  of  a  lawful  claim  against  an  em- 
ployer for  compensation  shall  operate  as  an  assignment  of  any 
cause  of  action  in  tort  which  the  employee  may  have  against 
any  other  party  for  his  injury,  does  not  cause  the  making  of  a 
claim  to  operate  as  an  assignment  of  a  cause  of  action  not  in  ex- 
istence at  the  time  thereof.** 


42  Where  an  employee  was  injured 
prior  to  the  Act  of  1913  (P.  L.  1913, 
p.  320),  through  the  negligence  of 
one  not  his  employer,  under  such 
circumstances  as  to  entitle  him  to 
compensation  from  his  employer  un- 
der the  Act  of  1911  (P.  L.  1911,  p. 
520 ) ,  the  employer  could  not  re- 
cover of  the  tort-feasor  for  the  com- 
pensation paid  to  the  employee 
under  tlie  statute;  the  statutory 
compensation  is  a  part  of  the  com- 
pensation of  the  employee  by  services 
rendered  for  which  the  employer  re- 
ceives a  quid  pro  quo.  The  loss  to 
the  employer  is  the  value  of  the 
services  of  the  employee  to  him, 
not  the  necessary  expense  of  secur- 
ing them.  Interstate  Telephone  & 
Telegraph  Co.  v.  Public  Service  Elec. 
Co.,  86  N.  J.  L.  26,  5  N.  C.  C.  A. 
524. 

43  And  where  the  employer  assigns 
it,  it  is  not  necessary  that  the 
Suth.  Dam.  Vol.  V.— 24. 


assignee,  on  bringing  an  action, 
make  the  employer  a  party.  Mc- 
Garvey  v.  Independent  Oil  &  Grease 
Co.,  156  Wis.  580,  5  N.  C.  C.  A. 
803. 

44  The  making  of  a  claim  by  an  in- 
jured employee  for  compensation 
under  the  Wisconsin  Workmen's 
Compensation  Act  does  not  operate 
under  subdivision  1  of  section  2394 
— 25  of  such  act,  to  assign  to  the 
employer  a  cause  of  action  for  mal- 
practice which  accrues  to  the  em- 
ployee as  a  result  of  the  negligent 
treatment  of  his  injury  by  the 
physician  employed  by  him  when 
immediately  upon  his  discovery,  in 
the  exercise  of  ordinary  diligence, 
that  the  physician  had  been  negli- 
gent, he  refuses  to  accept  from  his 
employer  any  more  of  the  compen- 
sation awarded  him.  Pawlak  v. 
Hayes,  162  Wis.  503,  11  N.  C.  C 
A.  752. 
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Aljandonment 

actions,  accord  and  satisfaction,  consideration,  act  or  promise  which  is 

new  consideration,  §  249. 
agency,  particular  duties  and  liabilities  of  agent,  principal's  right  to 

indemnity,   §  771. 
appeal  abandoned,  appeal  and  supersedeas  bonds,   interest   and   dam- 
ages, award  on  appeal,  §  539. 
attorney's  abandonment  of  case,  contracts  for  services,  necessity  of  full 

performance,  inability  to  perform,   §  687. 
building  contracts 

breach,  defects  to  be  remedied,  liability  for  expenses  and  conse- 
quential losses,  §  699n. 
recovery  by  contractor  on  quantum  meruit,   §  711. 
employer's   liability   for   delaying   or   stopping  work,   recovery^  on 
contracts  or  quantum  meruit,  consequential  losses,  mitiga- 
tion of  damages,  §  713. 
material   not   furnished,   effect   of   not   abandoning   contract,   con- 
tractor's rights,  §  714. 
performance  prevented,  contractor's  rights,  certainty  of  proof  of 
profits,  §  714. 
compensatory  damages,  breach  of  contract,  motive  as  affecting  dam- 
ages, §  99. 
contracts  for  services,  entire  and  apportionable  contracts,  §  691. 
easements,  eminent  domain,  injury  to  property  not  taken,  ascertainment, 

§  1070. 
husband  and  wife,  as  affecting  recovery  under  Federal  Employers'  Lia- 
bility Act,  §  1335. 
insurance,  fire  insurance,  losses,  right  of  abandonment,  §  824. 

marine  insurance,  total  loss,  abandonment  of  proceeds,   §  807, 
landlord  and  tenant,  abandonment  of  lease,  damages,  §  844. 

rent,  duty  to  pay,  effect  of  partial  destruction  of  demised  property, 

liability  under  statutes,  §  851. 
repairs,  lessor's  covenant  to  repair,  breach,  measure  of  liability, 
§  872. 
performance  of  contract,  liquidated  damages,  necessity  of  valid  con- 
tract, §  280. 
railroads,   side-track   abandoned,   carriers    of   goods,  refusal   to   carry, 

damages,  increased  expenses,  loss  of  customers,  §  901. 
salvage  services,  necessity  of  saving  property,   §  718. 
vessels,  freight  charges,  time  when  freight  is  due  and  earned,  §  887. 
voyage    abandoned,    causes    of    action,    entirety,    double    remedies, 
§119. 
certainty  of  damages,  §61. 
anticipated  profits,  §  60. 

Aliatement  and  Revival 
plea  in   abatement 

misjoinder  of  plaintiffs,  objection  as  fatal,  §  134. 
non-joinder  of  parties  jointly  liable,  objection  by  plea  in  abate- 
ment, §  135. 
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Abatement  and  Revival — continued, 
survival  of  actions 

cause  of  action,  entirety,  release  or  death  of  one  of  several  parties 
entitled  to  damages,  §  333. 

death  by  wrongful  act,  nature  of  statutory  action,   §  1260. 

death  of  party,  payment  of  money  into  court,  effect,  admission  of 
cause  of  action,  §  435. 

defendants,  joinder,  effect  of  non-joinder  and  misjoinder,  §  135. 

exemplary   damages,    allowance,    rule    of    United    States    Supreme 
Court,  §  392. 

interest  as  damages  incident  to  debt,  §  372n. 

mental    suffering,    compensatory    damages,    mental    suffering   in- 
dependent of  physical  harm,  §  96. 

payment  of  money  into  court,  admission  of  cause  of  action,  §  435. 

personal  injuries,  right  of  action,  effect  of  death  at  common  law, 
§  1259. 

right  to  damages,  survival,   §  7,  n  3. 

vendor  and  purchaser,  breach  of  contract  by  vendor,  damages, 
suits  for  specific  performance,  §  590. 

Abduction 

elements  of  damage,  mental  suffering,  §  95. 

exemplary    damages,    allowance    in    actions    for    personal    injuries, 
§  1253. 
enhancement  and  mitigation,  wealth  of  defendant,  scope  of  in- 
quiry, §  405n. 
restriction  and  denial,  Massachusetts  rule,  §  397. 
losses  as  elements  of  damages,  expenses  to  prevent  or  lessen  damages, 

§88. 
mental   anguish,   necessity   that   anguish   proceed   from   act   causing 

physical  injury,  §  95, 
mitigation  of  damages,  admissibility  of  evidence,  §  1255. 

Ability  Impaired 

see  Earning  Capacity. 

Abortion 

see  Miscarriage. 

seduction,   damages  recoverable,  exemplary   and   compensatory   dam- 
ages, evidence  to  be  considered,  §  1283. 

Absence 

creditors,  interest,  rate  applicable  after  debt  is  due,  §  309. 

Abstracts  of  Title 

negligence  of  abstractor,  consequential  damages,  §  705. 

examination  of  record,  contract  for  particular  work,  contractor's 

liability,  consequential  damages  for  defective  work,  §  705. 

indemnity,  liability  for  losses  and  expenses,  proximate  result  of 

act  complained  of,  §  84. 
interest  in  actions  for  torts^  §  355. 

losses  as  elements  of  damage,  what  losses  consist  of,  §  79. 
measure    of    agent's   liability,   defaults    in   regard    to    bills    and 
notes,   §  776. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  measure  of  dam- 
ages, conflict  of  American  decisions,  §  579. 
nominal  damages,  §  582. 
damages  recoverable  by  purchaser   against  vendor  of  land,  ad- 
justment of  counter  demands  on  rescission,  §  587. 
measure  of  damages,  English  rule  application,  §  581. 
nominal  damages,  elements  of  damages,  §  582. 
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Abstracts  of  Title — continued, 
vendor — continued. 

damages  recoverable  by  vendor  against  purchaser,  necessity  that 
seller  convey  perfect  title,  effect  of  condemnation  pro- 
ceedings, §  672. 

fees,  breach  of  contract  by  vendor,  rescission,  adjustment  of 
counter  demands,  §  587. 

interest  on  purchase  money,  action  by  vendor  against  purchaser, 
§577. 

necessity  that  vendor  convey  perfect  title,  §  572. 

Abuse  of  Process 

see  Malicious  Prosecution;  Process. 

Abusive  Language 

see  Assault  and  Battery. 

acts  of  servants,  exemplary  damages,  parties  liable,  master's  liability 

for  acts  of  servant,  §  410. 
carriers  of  passengers,   damages  recoverable  by  passenger,   verdicts 
excessive,  §  953n. 
ejection    of    passenger,    exemplary    damages,    enhancement    and 
mitigation,  wealth  of  defendant,  scope  of  inquiry,   §  405. 
mental  anguish  independent  of  other  injury,  §  94^. 
physical  and  mental  suffering  of  passenger,  injury  to  character, 
§942. 
character  as  affecting  damages  for  personal  injuries,  §  94n. 
miscarriage,   consequential  damages,  nervous  shock  without   impact, 

right  to  recover  damages,  §  24. 
mitigation  of  damages,  words  as  provocotion  for  assault,   §  151. 
servant  discharged,  contracts  for  services,  necessity  of  full  perform- 
ance of  contract,  §  686. 
sick    person    injured,    consequential    damages,    act    or    omission    as 

proximate  cause  of  damage,  §  29. 
trespass,   consequential   damages,   proximate   consequences  of  act   or 
omission,  wilful  or  malicious  injuries,  §  44. 
elements  of  damage,  insults,  §  1028. 
trespass  to  real  property,  aggravation  and  special  damages,  §  1029. 

Abutting  Owners 

see  Highways  and  Streets. 

Acceptance 

see  Bills  and  Notes. 

Accident 

attachment,  forthcoming  bonds,  conditions,  breach,  §  517. 

bills  and  notes,  partial  failure  of  consideration,  nature  of  defense, 

cross  action,  §  546. 
bonds  of  employees,  contracts  not  to  be  extended  by  construction, 

rule  as  to  bonds  of  surety  companies,  §  725n. 
business   injured,    certainty   of   damages,   tortious   interference   with 

business,  §  70. 
civil  damage  laws,  consequential  damages,  extension  of  liability  by 

statutes,  §  16. 
consequential  damages  for  torts,  right  to  damages,  §  16. 
contract  for  particular  work,   breach,  accident  preventing  perform- 
ance, contractor's  liability,  §700. 
employer's  liability  for  delaying  or  stopping  work,  recovery  on 
contracts  or  quantum  meruit,  consequential  losses,  mitiga- 
tion  of   damages,    §  713. 
contracts   for    services,   necessity   of   full   performance,    inability   to 
perform,  §  689. 
Suth.  Dam.  Vol.  V.— 57. 
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Accident — continued. 

covenants   for  title,  breach,  mitigation   or  prevention   of  damages, 
§601. 
object  of  covenants,  indemnity  if  title  fails,  §  591. 

covenants  of  seizin  and  good  right  to  convey,  breach,  mitigation  or 
prevention   of  damages,   §  601. 

delay  in  transportation,  negligence,  proximate  cause,  §  90.3. 

falling  from  train,  consequential  damages  for  torts,  liability,  illus- 
tration, §  18. 

landlord  and  tenant,  covenant  for  repairs,  §  855. 

partial  destruction  of  demised  property,  effect  as  to  rent,  §  851. 

replevin  bonds,  judgment,  what  may  be  shown  in  defense  or  in  miti- 
gation, §  507. 

sales,  breach  of  contract  by  seller,  non-delivery  of  property  contracted 
for,  damages  in  favor  of  vendor  when  delivery  is  impossible, 
§655. 

salvage  service,  necessity  that  property  be  saved,  §  718. 

Accident  Insurance 

see  Insurance.  ' 

Accommodation  Paper 

see  Bills  and  Notes. 

Accord  and  Satisfaction 

accrual  of  actions,  tender  stopping  interest,  time  of  making  tender, 

§  386. 
agreement,  necessity  of  full  execution,  §  252. 
composition  with  creditors,  §  250. 
compromise  of  disputed  claim,  §  251. 
consideration,   §  247. 

act  or  promise  which  is  new  consideration,  sufficiency,  §  249. 
definition,  §§  214,  246. 

parties,  joint  liability,  extinguishment  or  severance,  §  136. 
payment,  definition,  §  214, 

part  of  debt  paid,  agreement  to  discharge  whole^  §§  248-248a. 

who  mav  make  payments,  §  230. 
pleading,  §  232. 

necessity  of  pleading,   §  232. 
release,  distinction,  §  254. 
replevin    bonds,    judp-ment,    what   may   be    shown   in    defense    or    in 

mitigation,   §  507. 
rescission  or  exoneration  before  breach,  §  252a. 
tender,  conditions,  tender  must  be  unconditional,  §  270. 

Accounts 

accord  and  satisfaction,  consideration,  compromise  of  disputed  claim, 

§  251. 
action  on  account,  payment,  mode  of  payment.  §  215. 
agents,  duty  to  inform  principal,  reports,  §  769. 
effect  of  misrepresentations,  §  784. 
failure  to  sue,  measure  of  agent's  liability,  defaults  in  regard  to 

bills  and  notes,  §  775. 
false  reports,  §  774. 

riffhts  of  agents,  reimbursement  of  expenditures,  §  789. 
violation  of  duty,  secret  profits   §  76S, 
assessment  of  damages,  admission  of  damages  by  default  or  demurrer 
§  429.  ' 

assignments,    congpnuential    damno-eg.    cprtainty    of    damages,   proxi- 
mate result  of  act  or  omission,  §  53. 
attorney's  fee,  interest,  allowance  of  interest  on  judgments,  §  333n. 
banks,  interest  on  stockholders'  statutory  liability,  §  343. 
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Accounts — continued. 

book    accounts,    breach    of    contract,  recovery    on    quantum    meruit, 
§  679n. 
destruction,  necessity  of  alleging  special  damages,  illustrations, 

§420. 
evidence  of  payment,  §  233. 
breach  of  contract,  damages  recoverable  by  purchaser  against  ven- 
dor of  land,  measure  of  damages,  nominal  damages,  §  582. 
brokers,  liability,  §  786. 

carriers,  delay  in  delivery  of  account,  statute  of  limitations  operat- 
ing to  bar  account,  liability  of  carrier,  §  914. 
collection,  suretyship,  contract  not  to  be  extended  by  construction, 

§727. 
contracts  for  services,  evidence  of  value,  §  680. 

implied  contracts,  duty  to  pay  for  services  rendered,  §  679n. 
evidence,  intendments  against  defendant  for  holding  back  evidence, 

§439. 
factors,  duty  to  render  accounts,  effect  of  misrepresentation,  §  784. 
guardisn  and  ward 

bonds,  liability  as  between  sets  of  sureties,  §  498. 
liabilitv  of  sureties,  §  496. 
insurance,  proof  of  loss,  information  of  insurer.  §  811. 
interest,  allowance  of  interest  on  accounts,  §§  349-350. 
as  damages  incident  to  debt.  §  372n. 

comnensation,  tacit  agreement  to  pay  interest  on  accounts,  §  322. 
compound  interest,  computation,  application,  and  effect  of  partial 

payments,  §  378. 
conflict  of  laws,  law  governing  as  to  interest,  parties  in  different 

states,   §  360. 
delay,  payment  unreasonably  and  vexatiously  delayed,  §  323. 
deTTianrl,  Tipr-pssity  of.  S  351. 
infant 's  liability  for  interest,  §  338. 
mutual  accounts,  allowance  of  interest,  §  349. 
pleading,  how  interest  claimed  in  pleading,  §  387. 
right  to  interest  between  partners,  §  342. 
items,  assessment  of  damafyps,  default  or  demurrer  as  admission,  §  429. 

cause  of  action,  splitting,  §  111. 
mutual  credit,  comnensation   by  mutual  demand,   §  148. 
officers,  bonds,  neglect  of  duty  by  other  offieers^  effect,  §  482. 
partnership,  interest  as  between  partners,  §  342. 
payment,  anplication  by  creditor.  §  239. 

creditor's  rieht  to  make  application,  §  238. 
debtor's  right  to  direct  application,  §  235. 
general  payment  applied  to  oldest  debt,  §  243. 
pro  rata  application,  §  242. 
pleading,  interest,  manner  of  claiming  interest  in  pleading,  §  387. 
probate  bonds,  estates  of  decedents,  bonds  for  administration,  §  493. 
guardian's  bond,  initigation   of  damriges,   §497. 
sureties'  liabilities,  §496. 
sales,  executed  sales,  recovery  by  seller  after  rescission  of  contract, 

price  fixed  by  third  party,  §  643. 
trusts,  failure  to  account,  interest,  allowance  against  agents,  trustees 
and  officers,  §  353. 

Account  Stated 

evidence  of  value  of  services,  opinion  evidence,  §  680. 
interest,  allowance  of  interest  on  accounts,  §  349. 
compound  interest,  §  373. 

computation,  manner  of  claiming  interest  in  pleading,  §  387. 
trover,  money  securities,  action,  measure  of  damages,  §  1132. 
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Accrual  of  Damages 
see  Actions. 

Accusations 

see  Abusive  Language. 

Acetylene  Gas 

sales,   warranty   of   quality,   damages   for  breach,   interest,   expenses 
and  special  injuries,  §  675. 

Acknowledgments 

defects,  breach  of  covenant  of  warranty  and  quiet  enjoyment,  dam- 
ages, expenses,  costs  and  counsel  fees  as  damages,  §  619. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 
private  injuries  covered  by  official  bonds,  §  487. 

Acquiescence 
see  Waiver, 
breach  of  contract,  damages  recoverable  by  purchaser  against  vendor 

of  land,  adjustment  of  counter  demands  on  rescission,  §  587. 
contract  for  particular  work,  contractor's  liability  for  damages  for 
delay,  rental  value,  expenses,  §  703. 
material  not  furnished,  effect  of  not  abandoning  contract,  con- 
tractor 's  rights,  §  714. 
creditor,  tender,  waiver  and  omission  of  tender,  sufficiency  of  excuse, 

§273. 
liquidated  damages,  waiver  of  right  to  liquidate  damages,  §  299. 
vendor  and  purchaser 

breach    of   contract   by   vendor,   measure   of   damages,   nominal 
damages,  §  582. 
rescission,  adjustment  of  counter   demands,   §  587. 
interest  on  purchase  money,  action  by  vendor  against  purchaser, 

§  577. 
title,  time  for  conveyance  of  good  title,  §  572. 

Act  of  God 

attachment,  forthcoming  bonds,  failure  to  deliver  i)roperty,  damages, 

§517. 
bonds,  impossible  conditions,  effect,  §  476. 
carriers  of  goods,  duty  of  carrier,  care  of  property,  §  916. 

liability  for  consequential  damas-es,  intervening  cause,  §  37. 
consequential  damages,  liability  as  affected  by  extraordinary  circum- 
stances, illustrations,  §  35. 
torts,  intervening  cause,   §  37. 
contracts  for  services,  express  contract,  necessity  of  full  performance, 
inability  to  perform,   §  689. 
recovery  on  quantum  meruit,  §  686. 

stipulation  for  notice  where  servant  quits  employ,  §  690. 

contracts  for  works,  accident  preventing  performance,  liability,  §  700. 

demands  for  part  performance  of  entire  contract,  allowance  of 

recovery  on  quantum  meruit,  action  by  contractor  against 

employer,  §  709. 

crops,  landlord%nd  tenant,  rent  payable  in  specific  articles,  recovery, 

§  846. 
rent,  recovery  of  rent  payable  in  snecific  articles  or  taxes.  §  846. 
replevin  bonds,  actions,  defenses,  mitigation  of  damages,  §  507n. 
sales 

breach  of  contract  by  seller,  delivery  impossible,  damages,  §  655. 
non-delivery  of  property  contracted  for,  damages  in  favor  of 
vendor  when  delivery  is  impossible,  §  655. 
vessel  wrecked,  consequential  damages,  intervening  cause,  canal  boat 
delayed  and  wrecked  by  flood,  §  37. 
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abandonment,  accord  and  satisfaction,  act  or  promise  which  is  new 

consideration,  sufficiency,  §  249. 
accrual  of  cause  of  action,  attachment  bonds,  §  510. 

injunction  bond,  right  of  action,  when  it  arises,  parties  who  mav 

sue,  §  522.  •' 

interest,  suspension,  tender  stopping  interest,  when  tender  may  be 

made,   §  385. 
splitting    causes    of    action,    damages    accruing    subsequent    to 

action,  §  113. 
suretyship,  contribution,  accrual  of  right  of  action,  §  759. 

express  indemnity,  contracts  varying  from  indemnity,  causes 

of  action,  measure  of  recovery,  §  765. 
remedy  for  indemnity,  accrual  of  right  of  action,  §  747. 
tender  stopping  interest,  time  of  making  tender,  §  386. 
actionable  injuries,  right  to  damages,  nominal  damages,  §  9. 
agency,  authority,  agent  acting  without  or  in  disregard  of  authority 
damages,  §  787. 
-     reciprocal  obligations  of  principal  and  agent,  secret  profits,  form 
of  action  against  agent,  §§  768-769. 
breach  of  contract  not  to  sue,  elements  of  damage,  losses,  §  79. 
breach  of  covenants  for  title,  measure  of  damages,  nominal  damages. 

number  of  actions,  §  600. 
breach  of  covenants  of  warranty  and  quiet  enjovment,  measure  of 

damages,  suit  against  remote  covenantor,   §  614. 
cause  of  action  as  chose  in  action,  §  7. 

causes  of  action,  assignment,  entirety,  effect  of  release  by  or  death 
of  one  of  several  entitled  to  entire  damages,  §  133. 
assignments  for  benefit  of  creditors,  severance  of  entire  demand, 

attachment,  right  of  action,  damnum  absque  injuria   §  3 
bills   and   notes  J        j  a 

consideration,  partial  failure  of  consideration,  admissibility 
of  evidence,   §  547.  "^ 

availability  of  defense,   §  545. 
demand,  what  is  an  entire  tlemand,  s  108. 

elements  of  damages,  motive,  distinction  made  for  bad  motive 
contracts,  §  99.  ' 

entirety,  Ch.  IV,  §§  106-142. 

assumpsit,  implied  assumpsit  follows  consideration    §  13" 
cause  of  actions  not  divisible,  §  106.  ' 

continuance  of  wrong  not  presumed,  §  126. 
contracts,    continuous   breach    of   contract    or   infraction    of 

right  not  an  entirety,  §  125. 
parties,  actions  under  statutes,   §  129. 

contract  apportioning  legal  interests,  §  131. 
damages  to  parties  jointlv  injured,  entirety  of    §  l^g 
joinder   of   defendants;    effect   of   non-joinder   and   mis- 
joinder,  §  135. 
misjoinder  of  plaintiffs,  objection  as  fatal    §  134 
recovery   b^'   person   in   whom   legal   interest   is 'vested, 
s  loO.  ' 

release  or  death  of  one  or  several  entitle"^  to  damages,  §  133 
_   _    successive  actions  for  damage  to  real  property    S  115 
joinder,  contract  to  do  several  things  successively  or  one  thing 
continuously,  §  110.  i^"i"s 

pain  and  suffering  and  pecuniary  loss  in  case  of  death    §  1336 

trespass  to  real  property,  suit  by  executors,  damages    §  1013' 

§  298  ^"^^'''   effect   of  stipulation   upon  right  of'  action, 

prospective  damages,  personal  injuries,  §  123. 
public  officer,  right  of  action  against,  §484." 
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causes  of  action — continued. 

recoupment,  constituent  features  of,  §  172. 

right  to  damages,  nature,  §  7. 

set-off,   counterclaim   and   recoupment,   cross-claim  must  rest   on 

contract  or  subject-matter  of  action,  §  178. 
splitting,  breach  of  contract,  §  110. 
continuing  obligations,  §  112. 
contract  of  indemnity,  §  117. 

contract  to  do  several  things  successively  or  one  thing  con- 
tinuously, §  110. 
damage   to   person   and   injury   to  person;   injury  to  person 

and  damage  to  reputation  by  same  act,  §  118. 
damage  to  real  property,  §§  114-116. 
damages  accruing  subsequent  to  action,  §  113. 
demand,  what  is  an  entire  demand,  §  108. 
distinction  between  demands  which  are  single  or  separable, 

§110. 
entire  demand  may  be  severed,  §  109. 
items  of  account,  §  111. 
liquidated    damasres,    certainty,    contracts    for    payment    of 

money,  §  287. 
necessity  and  advantage  of  successive  actions,  §  127. 
parties   to   issue,   §§  138-142. 
present  and  future  damages,  §  107. 
prospective  damages,  §  120. 

remedies,  what  is  not  a  double  remedy,  §  119. 
torts,   §  110. 
suspension,  payment  by  bill,  note  or  check,  §  226. 
verdict,  general  verdict  on  several  counts,  effect,  §  462. 
what  constitutes  entire   demand,   §  108. 
chose  in  action,  covenant  against  incumbrances,  assignment,  §  621. 
payment  by  note,  bill  or  cheek,  §  226. 
sales,  warranties  of  title,  existence,  ?  668. 
corporations,  transfer  of  stock,  cause  of  action  not  divisible,  separate 

actions,  S  106. 
death,  right  of  action  at  common  law,  §  1259. 
failure  to  sue  on   account,  measure  of  agent's  liability,  defaults  in 

regard  to  bills  and  notes,   §  775. 
forfeiture  of  right  to  damages,  sales,  breach  of  contract  by  seller, 
non-delivery   of  property  in  market,  damages  recoverable  by 
buyer,  §  651. 
form  of  action,  contracts  for  particular  work,  contractor's 'right  to 

payment,  rights  in  insurance  money,  interest,  §  706. 
indemnity,   contracts  varying  from  indemnity,  intent  to  indemnify, 

when  cause  of  action  arises,  measure  of  recovery,  §  765. 
injunction  bonds,  right  of  action,  when  it  arises,  who  may  sue,  §  522. 
liquidated  damages,  effect  of  stipulation  on  right  of  action,  §  298. 
malicious  prosecution,  unauthorized  suit  or  appeal,  liability  for  dam- 
ages, §  1236. 
motive  in  bringing  action,  damnum  absnue  injuria,  §  3. 
nuisance,  successive  actions,  continuitv,  damages  recoverable  in  first 

action,  §  1039. 
parties,   action   for  bene^t  of   another,  bills  and  notes,  recovery  of 

principal  sum,  §  541. 
payment,  creditor's  rio-ht  to  make  application  of  payment,  5  238. 
personal    injuries,    actions,    number    of    actions    maintainable,    pros- 
pective damages,  §  1251. 
probate  bonds,  execution  of  probate  bonds,  manner,  recoveries  which 

may  be  had,  §  494. 
public  officers,  mode  of  redress  for  official  dereliction,  §  486. 
right  of  action  against  officers,   §  484. 
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release,   execution   of  release  by  or   to   one   or  several   claiming  or 
liable,  §257. 
who  may  execute,  §  256. 
right  to  sue,  damnum  absque  injuria,  §  3. 

when  rights  vests,  §  7. 
telegraphs  and  teleijhones,   form   of  action  for   negligence  in  trans- 
mitting message,  §  972. 
who  may  sue,  §  972. 
time  of  bringing  action,  wrongful  dismissal  of  employee,  measure  of 

damages,  remedies,  §  692. 
tort  or  contract,  trover,  damages,  general  rule,  exception  as  to  place 

of  conversion,  §  1109. 
wrongful  dismissal  of  employee,  measure  of  damages,  remedies,  §  692. 

Actors 

see  Theaters  and  Shows. 

contracts  for  services,  entire  and  apportionable  conttacts,  §  691. 
injuries   to   actor,  slander   and   libel,   consequential   damages,   act   or 
omission  as  proximate  cause  of  injury,  §  29. 

Actual  Damages 

see  Compensatory  Damages. 

ad  damnum,  limit  of  recovery,  erroneous  claim  of  damages,  §  417. 

appeal   and   supersedeas  bonds,   instances   of  liability,   specific   con- 
ditions, §  537. 

attachment  bonds,  wrongful  attachment,  actual  damages,  §  512. 
exemplary  damages,  §  514. 

bail  bonds  in  civil  actions,  measure  of  damages,  §  539n. 

"compensatory  damages"  defined,  synonym  of  actual  damages,  §  3n. 

contract  for  particular  work,  material  not  furnished,   effect  of  not 
abandoning  contract,  contract's  rights,  §  714. 

covenants  against  incumbrances,  breach,  measure  of  damages,  remote 
losses,  §  622. 

covenants  of  seizin  and  good  right  to  convey,  breach,  nominal  damages 
recoverable  if  actual  loss  not  shown,  §  597. 

exemplary  damages,  basis  of  exemplary  damages  on  actual  damages, 
nominal  damages,   §  406. 

interest  as  compensation,  §  320. 

patents,  infrineement,   damages  recoverable  at  law,  profits  as  dam- 
ages, 1185. 

sales,  acceptance  of  goods,  liabilitv  for  not  accepting,  remedies  of 
seller,  §  647. 

vendor    and    purchaser,    breach    of    contract    bj^    vendor,    defaulting 
vendee  's  right,  §  586. 
conveyance      in      consideration      of     non-pecuniary      covenants, 
measure  of  damages  for  breach,  §  576. 

verdict,  amendment  and  correction  of  verdict,  §  458. 

excessive  or  insufficient  verdict,  power  of  court,  remittitur,  §  460. 

Ad  Damnum 

amendments,  bail  bonds  in  civil  actions,  measure  of  damages,  §  539b. 

replevin  bonds,  actions,  effect  of  judgment  in  replevin  suit,  §  506. 
interest,  pleading,  how  interest  claimed  in  pleading,  §  387. 
limit  of  recovery,  erroneous  claim  of  damages,  §  417. 
pleading  ad  damnum,  sufficiency,  §  414. 

demand  for  damages  in  code  complaint,   §  415. 

Additional  Damages 

appealand  supersedeas  bonds,  liability  in  state  courts  if  judgment 

is  in  part  for  money  or  in  rem,  §  534. 
interest,  tender  stopping  interest,  time  of  making  tender,  S  385. 
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trespass,  additional  injury  to  land  beyond  taking  away  timber  and 
minerals,  liability,  §  1021. 

Adjoining  Landowners 

see  Lateral  Support;   Party  Walls. 

breach  of  contract  to  leave  property  vacant,  elements  of  damage, 

losses,  §  79. 
covenants,  incumbrances,  what  are  incumbrances,  §  620n. 
eminent  domain,  compensation,  injury  to  property  not  taken,  §  1065. 
evidence  of  value,  actual  sales,  §  447. 

excavation,  cause  of  action,  entirety,  successive  actions  for  damage 
to  real  property,  §  114. 
lateral  support  destroyed,  consequential  damages  for  torts,  lia- 
bility, illustration,  §  IS. 
fences,  consequential  damages,  fence  statutes,  §  20. 
floods,   elernents   of   damage,  expense   incurred   to   prevent   or   lessen 

damage,  extent  of  duty,  §  90. 
landlord  and  tenant,  damages  for  not  making  repairs,  special  cases, 

§  860. 
lateral  support,  excavation  by  railroad,  consequential  damages,  §  18. 
injuria  sine  damno,  §  3. 
injury  to  foundation  of  house,  action  for  cost  of  repairing,  items, 

§860. 
nominal  damages,  right  to  nominal  damages,   §  10. 
removal  of,  lateral  support,  right  to  damages,  §  1053. 
trespass  to  real  property,  permanent  wrong,  damages,  §  1017. 
parties,  joint  and  several  liability  for  torts,  §  141. 
party  walls,  breach  of  covenants  of  warranty  and  quiet  enjoyment, 
measure  of  damages,  existence  of  lien,  satisfaction,  §  609. 
injuries,  damages  recoverable,  §  1025. 

consequential  damages,  certainty,  liability  for  principal  loss 

extending  to  details  and  incidents,  §  54. 
mitigation  of  damages,  consent  of  plaintiff  to  act  complained 
of,   §  162. 
pleading,  §  166. 
money  paid,  allowance  of  interest  on  money  paid,  §  327. 
parties,  joint  and  several  liabil'ty  for  torts,  §  141. 
use  of  party  wall,  mitigation  of  damages,  consent  of  plaintiff  to 
act  complained  of,  §  162. 
trespass,  destruction  of  property,  dn  magics,  compensation,   §  1015. 
permanent  injury,  estimate  of  damages,  §  1017. 

Adjustment 

vendor  and  purchaser 

breach  of  contract  by  vendor,  adjustment  of  couiiter  equities  in 
specific  perform.ance,  S  588. 
rescission,  adjustment  of  counter  demands,  §  587. 

Administrators 

see  Executors  and  Administrators. 

Admiralty 

see  also  Vessels. 

actions,  right  of  action  under  statutes,  measure  of  damages.  §  1259. 

appeal  and  supersedeas  bonds  in  federal  supreme  court,  §  532. 

liability  if  judgment   is   in   part   for  money  or  in   rem,   rule   of 
tr.  S.  Supreme  Court,  §  533. 
carriers,  duty  of  carrier,  goods  lost  or  injured,  interest  on  damages, 
§  920. 
freight  charges,  when  pro  rata  freight  is  due,  common  law  and 
admiralty  rules,  §  890. 
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carriers — continued. 

interest  on  damages,  §  920. 
costs,  interest,  allowance  of  interest  on  judgments,  §  o33n. 
death,  right  of  action  at  common  law,  §  1259. 

nominal  damages,  recovery,   §  1264. 
exemplar}^   damages,  allowance,   §  392. 

rule  of  United  States  Supreme  Court,  §  392. 
interest  and  damages  awarded  on  appeal,  §  538. 
interest  on  judgments  pending  review,  §  389. 
judicial  process,  payment,  mode  of  payment,  §  216. 
marine  insurance,  interest,  allowance,  money  due  on  insurance  policy 
and  on  premium,  §  346. 
valued  policies,  admiralty  and  fire,  §  806. 
rules  of  Federal  Court,  interest  on  judgment  pending  review^,  §  389. 
salvage  service,  agreements,  right  to  fix  specific  amount  as  compen- 
sation for  salvage  service,  §  716. 
derelict  property,  amount  recoverable,  §  720. 
forfeiture  of  right  to   compensation,   §  721. 
interest,  conflict  of  laws,   §  719. 
nature  of  peril,  duty  of  claimant,  persons  who  may  be  salvors, 

§  717. 
necessity  of  saving  property,   §  718. 
requisites,  parties  liable,   §  715. 
salvors,  definitions,  §  718. 
torts,  Ch.  XXXIX,  §§1286-1296. 
certainty  of  damages,  §  1289. 
collision    cases,    division    of    loss,    contribution    between    joint 

wrongdoers,   §  1287. 
contributory  negligence,  damages  recoverable,  §  1288. 
difference   between   liability  in   admiralty   and   at   common  law, 

§  1286. 
exemplary  damages,  §  1286. 
interest,  right  to  recover  interest  on  damages,  total  or  partial 

loss,  §  1294. 
mitigation  of  liability,  §  1295. 
partial  loss,  elements  of  damages,  §  1292. 

interest,  right  to  recovery,  §  1294. 
parties  who  may  sue,  recovery  by  owner  of  cargo,  §  1296. 
passengers,  measure  of  damages,  nominal  damages,  §  1288. 
proximate  loss,  limitation  of  liability  to  proximate  loss,  §  1289. 
total  loss,  elements  of  damage,  §  1290. 
interest,  right  to  recovery,  §  1294. 
what  constitutes,   §  1291. 
verdicts,   excessive   or   insufficient   verdict,   power    of   court,   re- 
mittitur, §  460. 

Admissions 

assessment  of  damages,  default  or  demurrer  as  admission,  §  429. 

bills  and  notes,  parol  evidence  to  show  defect  of  consideration,  ad- 
missibility, §  551. 

evidence,  adaptation  of  evidence  to  damages  claimed,  §  437. 

evidence  of  value  of  services,  opinion  evidence,  §  680. 

insurance,  proof  of  loss,  information  of  insurer,  §  811. 

payment  of  money  into  court,  effect,  admission  of  cause  of  action, 
§435. 

personal  injuries,  expressions,  conduct  and  religious  belief  of  suf- 
ferer as  evidence  of  damages,  §  453. 

receiver's  bonds,  liability  of  sureties,  pleading,  §  369a. 

teai-der,  effect  of  acceptance,  5  271. 
mtmey  paid  iniw  oottit,  f  2T6. 
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vendor  and  purchaser,  recovery  by  vendor  when  contract  does  not  fix 
price,  §  575. 

Adoption 

Federal  Employers'  Liability  Act,  recovery  in  case  of,  §  1332. 

Adulteration 

sales 

warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  671. 
sale  of  butter,  §  675. 

Advancements 

covenant  against  incumbrances,  breach,  measure  of  damages,  remote 

losses,   §  622. 
interest  on  advancements,  §  345. 

Advances 

agency 

expenditures  of  agent,  right  to  reimbursement,  §  789. 
effect  of  mode  of  doing  business,  §  792. 
attachment  bonds,  damages  recoverable,  §  513. 

bills  and  notes,  parol  evidence  to  show  defect  of  consideration,  ad- 
missibility, §  551. 
contracts  to  advance  money,  breach  of  contract,  special  obligations, 

measure  of  damages,  §  77. 
factors,  reimbursement,  right  of  factor  to  reimburse  himself  by  sales, 
§  790. 
sales,  measure  of  liability  for  selling  at  unauthorized  price,  §  779. 
interest,  conflict  of  laws,  contracts  between  parties  in  different  states, 
§360. 
right  to  interest  between  partners,  §  342. 
loss,  attachment  bonds,  wrongful  attachment,  damages  recoverable, 

§513. 
money  paid,  allowance  of  interest,  §§  326,  327. 
rent,  interest,  lessee  's  liability  for  interest,  §  854. 
sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647. 
breach   of  contract  by  seller,  non-delivery  of  property  not  in 

market,  recovery  of  lost  profits,  §  652. 
executed  sales,  recovery  by  seller  against  buyer,  §  642. 
part  of  stipulated  quantity  received,  recovery  by  seller,  §  646. 

Adverse  Possession 

breach  of  covenants  against  incumbrances,  amount  paid  to  remove 

incumbrance  as  damage,   §  623. 
breach    of   covenants   for    title,   measure    of   damages,    conveyances, 
§599. 
injury  to  premises,  §  601. 

nominal  damages,  actual  loss  not  shown,  §  598. 
breach  of  covenants  of  warranty  and  quiet  enjoyment,  measure  of 
damages,  existence  of  lien,  satisfaction,  §  609. 
expenses,  costs  and  attorney's  fees  as  damages,  §  617. 
extinguishment  of  adverse  title  by  covenantee,  §  610. 
what  constitutes  breach,  §  604. 
trespass  to  real  property,  color  of  title,  damages  where  person  in 

possession  under  color  of  title  sues,  §  1012. 
vendor    and    purchaser,    action    for   purchase    money,    defenses    and 
counter  claims,  Pennsylvania  rule,  §  639. 
recoupment   and   counterclaim   between   vendor   and   purchaser 
§  184.  ' 
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Advertisement 

breach  of  contract 

certainty  of  damage  required,  §  61. 

contractor's  liability",  general  rule,  liability  for  ijrofits  lost 

and  expenses  incurred,   §  698. 
contractor's  right  to  payment,  rights  in  insurance  money,  in- 

tcrcst    ^  706. 
employer 's  liability  for  delaying  or  stopping  work,  recovery 
on  contracts  or  quantum  meruit,  consequential  losses, 
mitigation  of  damages,  §  713. 
compensation,  mode  of  compensating  profits,  §  684. 
termination  of  contracts  at  will,  damages,  §  684. 
costs,  sales,  breach  of  contract  by  seller,  delay  in  delivery,  damages, 

§  664. 
statutory  duty  of  postmaster  to  advertise  letters,  breach  of  duty, 

who  may  bring  action  for  breach,  §  32. 
trespass  to   personal  property,   damages,   ascertainment   of   value   of 
non-marketable  property,   §  1099. 

Advice  of  Counsel 

see  Attorneys. 

Affidavits 

replevin,  bond  to  retain  property,  breach,  measure  of  damages,  ^  5Uy. 

evidence  of  value,  suit  on  replevin  bond,  §  504. 
verdicts,  impeachment  of  verdict  by  affidavit,  §  456. 

.A.ffii*in  £111  c  G 

judgment  affirmed  on  appeal,  see  Appeal  and  Error. 

Affray 

mitigation  of  damages,  assault,  provocation,  agreement  to  fight,  pay- 
ment of  fine,  §  151. 

Age 

death  by  wrongful  act,  damages,  determination,  facts  and  circum- 
stances to  be  considered,  §  1268. 

evidence  of  injury,  annuity  and  life  tables,  §  455. 

exemplary  damages,  enhancement  and  mitigation,  wealth  of  de- 
fendant, scope  of  inquiry,  §  405. 

seduction,  damages  recoverable,  exemplary  and  compensatory  dam- 
ages, evidence  to  be  considered,  §  1283. 

Agency 

Ch.  XVIII,  §§  768-800. 

see  Brokers;  Factors. 

abandonment,   agent's   particular   duties   and  liabilities,   principal's 

right  to  indemnity,  §  771. 
accord  and  satisfaction,  release,  distinctions,   §  254. 
accounts,  agent's  violation  of  duty,  secret  profits,  §  769. 
actions 

agent 's  rights,  reimbursement,  expenditures,   §  789. 

reimbursement,  effect  of  mode  of  doing  business,  §  792. 
agent 's  violation  of  duty,  remedies,  §  768. 
authority,  agent  acting  without  or  in  disregard  of  authority,  damages, 
§  788. 
assumption  of,  breach  of  contract  by  vendor,  elements  of  damage, 

§  584. 
liability  to  third  persons,  §  796. 

implied  warranty  of  authority,  §  797. 
measure  of  damages,  actions  without  authority,  §  798. 
unauthorized  act,  attachment,  bonds,  exemplary  damages,  §  514. 
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authority — continued. 

warranty   of   authority,   indemnity,   liability   for   losses   and   ex- 
penses, proximate  result  of  act  complained  of,  §  84. 
bills  and  notes,  measure  of  liability  of  agents  for  defaults  in  regard 
to  commercial  paper,  §§  775,  776. 
value  of  bills  and  notes,   solvent  parties,  measure  of   damages. 
§565. 
bonds,  neglect  of  duty  by  other  officers,  effect,  §  482. 
books  of  agents,  evidence  of  payment,  §  233.. 

breach    of    contract,     damages    recoverable    by    purchaser    against 
vendor  of  land,  elements  of  damage,  mitigation,  §  584. 

measure    of    damages,    when   English    rule    does    not    apply, 
§  581. 
brokers,   compensation,    manner    of   performance    of   duty,    effect   of 
misconduct,  §  683. 
liability,  §  786. 

liability  to  third  persons,  measure  of  damages,  action  without 
authority,  §  798. 
burden  of  proof,  agent 's  disregard  of  orders,  purchase,  shipment  and 

sale  of  goods,  §  773. 
carriers,  criminal  act  of  agent,  liability  of  carrier,  §  931. 
causes  of  action,  entirety,  recovery  by  party  in  whom  legal  interest 

is  vested,  §  130. 
collection,  action  for  benefit  of  another,  bills  or  notes,  recovery  of 
principal  sum,  §  541. 
failure    to    collect,    measure    of   agent 's   liability   under   various 
circumstances,  §  774. 
defaults  in  regard  to  bills  and  notes,  §  776. 
commercial  agency,  proof  of  damages,  certainty  of  damages,  §  69. 
compensation,  agent 's  rights,  §  788. 

contracts  for  services  quantum  meruit  recovery,  defenses,  §  679. 

factor 's  rights,  reimbursement  by  sales,  §  790. 

indemnity,   agent 's   right   to   indemnity   for   losses   or   damages, 

§  793. 
interest,  allowance  against  agents,  trustees  and  officers,  §  353. 
right  of  agent  to  compensation,  duties,  secret  profits,   §  768. 
compensatory  damages,  value   of  property  as  measure  of  damages, 

§  105. 
construction,    agent 's    particular    duties    and    liabilities,    right    of 
principal  to  indemnity,  scope  of  agent's  liability,   §771. 
contract,   nature,   reciprocal   obligations,   §  768. 
contracts   for   services,   contract   of   hiring   and   contract    employing 
agent  distinguished,   determination,  insanity  of  employer,  in- 
corporation of  employer 's  business^   §  678. 
measure  of  damages,  modes  of  compensating  for  services,  §  684. 
conversion  by  agent,  losses  as  elements  of  damage,  what  losses  con- 
sist of,   §  79. 
measure  of  agent 's  liability  under  various  circumstances,  §  774. 
customs   and  usages,   agent's  particular   duties  and  liabilities,  prin- 
cipal 's  right  to  indemnity,  §  770. 
death  of  principal,  evidence  of  payment,  §  233. 
payment  by  note,  bill  or  check,  §  225. 
person  to  whom  payment  may  be  made,  §  231. 
demand  of  principal,  payment,  what  is  not  payment,  §  217. 
devise  or  legacy,  payment  by,  §  220. 

duties, -agent 's  particular  duties  and  liabilities,  right  of  principal  to 
indemnity,  scope  of  agent's  liability,   §§770,   771. 
contract,  nature,  reciprocal  obligations,  §  768. 

measure  of  agent 's  liability  under  various  circumstances,  §  774. 
neglect  of  duty  or  agreement  concerning  insurance,  §  772. 
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possession    of   property    as   possession    of   principal,   accounting, 

duty  of  agent,  §  769. 
violation  of  duty,  secret  profits,  §  76S. 
esclusive  agency,  contracts  for  services,  wrongful  discharge,  measure 
of  damages,  liability  for  expenses  ri.nd  lost  commissions,  §  694. 
value  of  exclusive  agency,  evidence,  admissibility,  §  445. 
opinion  evidence  as  to  value  of  property,  §  446. 
exemplary  damages,  joint  liability  for,  §  407. 

parties  liable,  master's  liability  for  acts  of  servant,  §§408,  410. 
expenditures,  collections,  right  of  agent  to  charge  for  exchange  and 
interest,  §  791 
measure  of  agent's  liability  under  various  circumstances,  §774. 
measure  of  recovery  in   an  action   by  agent  against  principal, 

recovery  of  judgment  against  agents,  §  795. 
right  of  agent  to  reimburseiuent,  §  789. 

effect  of  mode  of  doing  business,  §  792. 
factors,  accounts,  duty  of  factor  to  render,  effect  of  misrepresenta- 
tion, §  784. 
claims,  liability  of  factors,  sale  on  unauthorized  terms,  §  782. 
duties  as  to  sale  of  goods,  neglect  to  care  for  them,  §  777. 
duty  to  render  accounts,  effect  of  misrepresentation,  §  784. 
guarantied  commission,  recovery  against  factor  whose  commis- 
sion is  guarantied,  §  783. 
liability,  failure  to  sell  at  certain  time,  §  780. 

sale  on  unauthorized  terms,   §  782. 
remitting  funds,  effect  of  failure  to  cbey  orders,  §  785. 
rights,  reimbursement  by  sales,  §  790. 

sales,  liability  for  failure  to  sell  at  certain  time,  §§780,  781. 
liability  for  making  sale  on  unauthorized  terms,  §  782. 
measure    of    liability    for    selling    at    unauthorized    price, 
§§778,  779. 
false  representations,  cause  of  action,  benefit  from  deceit,  effect  of 
§  1166. 
liability  for  damages,  exchange  of  property  effected,  §  1174. 
person  to  whom  false  representations  are  made,  representations 
need  not  be  made  to  plaintiff,  §  1170. 
fraud,  agent 's  violation  of  duty,  remedies,  §  768. 

parties,  plaintiff's  and  defendants,  §  1179. 
general  agent,  certainty  of  damages,  contract  between  agents  and 

principals,  §  69. 
indemnity 

right  to  indemnity,  losses  or  damages,   §  793. 

unlawful  act,  §  794. 
losses  as  elements  of  damage,  money  paid  to  third  persons,  §  82. 
necessity  of  notice  to  indemnitor  to  fix  liability,  §  86. 
instructions,    authority,    agent    acting    without    or'  in    disregard    of 
authority,  damages,  §  787. 
departure  from,  elements  of  damage,  value  of  property,  §  105. 

purchase,  shipment  and  sale  of  goods,  §  773. 
duty  of  agent  to  adhere  to  instructions,  liability  for  exceeding 

commission,  §  774. 
factors,  duties,  measure  of  liabilitv,  sale  at  unauthorized  price, 
§  778.  ^       ' 

liability  for  failure  to  sell  at  certain  time,  §  780. 
funds,  remitting,  consequences  of  failure  to  obey  orders,  §  785. 
measure  of  agent's  liability,  under  various  circumstances,  §  774. 
neglect  of  duty  of  agreement  concerning  insurance,  §  772. 
right  of  agent  to  reimbursement,  effect  of  mode  of  doing  busi- 
ness, §  792. 
violation  of  duty,  soe^  et  profits,  §  768. 
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instructions — continued. 

agent's  particular  duties  and  liabilities,  principal's  right  to 
indemnity,   §  771. 
insurance,  agency,  proof  of  damages,  certainty,  §  69. 

neglect   by   agent   of   duty  or   agreement   concerning   insurance, 
§§  771,  772. 
interest,  allowance,  money  paid,  §  326. 

allowance  of  interest  against  agents,  trustees  and  officers,  §  353. 
conflict  of  laws,  law  governing  as  to  interest,  parties  in  different 

states,  §  360. 
measure  of  agent 's  liability,  defaults  in  regard  to  bills  and  notes, 
§776. 
joint  liability,  exemplary  damages,  joint  liability  for,  §  407. 
liability    for   acts    of    agents,    assault,    exemplary    damages,   parties 
liable,  §  409. 
attachment  bonds,  exemplary  damages,  recovery,  §  513. 
exemplary  damages,  parties  liable,  liability  of  master  for  acts 

of  servants,  §  408. 
parties,  joint  and  several  liability  for  torts,  §  140. 
measure  of  agent's  liability,  defaults  in  regard  to  bills  and  notes, 

§  775. 
misconduct,  agent's  liability  for  tort,  §  800. 

authority,   agents  acting  without   or  in   disregard    of  authority, 
damages,   §  787. 
mitigation  of  damages,  official  neglect,  §  160. 
negligence,  agent 's  liability  for  tort,  §  800. 

elements  of  damage,  value  of  property,  §  105. 

interest,  actions  for  torts,  §  355. 

measure   of   agent 's   liability,    defaults   in   regard   to   bills    and 

notes,  §  775. 
particular  duties  and  liabilities,  principal 's  right  to  indemnity, 
§  771. 
parties  plaintiff,  person  in  whom  legal  interest  is  vested,  §  130. 
payment,  application  by  creditor,  §  240. 
application  by  debtor,  §  235. 

debtor's  right  to  direct  application,  evidence,  §  237. 
Evidence  of  payment,  books  of  agent,  §  233. 
mode  of  payment,  §  214. 

person  to  whom  payment  may  be  made,  §  231. 
person  who  may  make  payment,  §  230. 
what  is  not  payment,  belief  that  agent  is  principal,  §  21  7. 
presumptions,    agent 's   particular    duties    and   liabilities,   principal 's 

right  to  indemnity,   §  770. 
price,  factors,  duties,  measure  of  liability,  sale  at  unauthorized  price, 
§  778. 
liability  for  failure  to  sell  at  certain  time,  §  780. 
profits,  agent 's  disregard  of  orders,  purchase,  shipment  and  sale  of 

goods,  §  773. 
public  officers,  absolute  liability  for  monev  received,  §  479. 

agent's  liability  to  third  persons,  §  796. 
quantum  meruit  recovery  for  services,  evidence,  defenses,  §  679. 
ratification,  attachment  bonds,  exemplary  damages,  §  514. 

authority,   agent   acting   without   or   in   disregard   of   authority, 

damages,  §  787n. 
trespass  to  personal   property,  aggravation   increasing  damages, 
injury  to  feelings,  exemplary  damages,  §  1095. 
reimbursement 

agent 's  rights,  §  788 

reimbursement,  for  expenditures.  §  789. 

mode  of  doing  business,  §  792. 

factor 's  rights,  reimbursement  by  sales,  §  790. 


INDEX. 


5755 


Agency — continued. 

relation,  agent  aating  without  or  in  disregard  of  authority,  damages, 

§  787. 
repairs,  agent 's  rights,  reimbursement  of  expenditures,  §  789. 
replevin  bbnds,  actions,  effect  of  judgment  in  replevin  suit,  §  506. 
reports,  agent's  duty  to  inform  principal,  §§  769,  771. 
false  reports,  §  774. 

measure  of  agent's  liability  under  various  circumstances,  §774. 
violation  of  duty,  secret  profits,  §  769. 
revocation 

certainty  of  damages,  §  69. 
anticipated  profits,  §  60. 
contract  between  agent  and  principal,  §  69. 
liability  for  expenses  and  lost  commissions,  §  694. 
sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
sellers,  §  647. 
disregard   by  agent  of  orders  for   the  -purchase,  shipment  and 

sale  of  goods,  loss  of  profits,   §  773. 
executed  sales,  recovery  after  rescission  of  contract,  price  fixed 

by  third  party,   §  653. 
fraud,  false  representations,  measure  of  damages,  elements,  costs 

of  suit,  §  1173. 
liability  for  failure  to  sell  at  certain  time,  §  781. 
measure  of  liability  for  selling  at  unauthorized  price,  §  778. 
salvage    service,    nature    of   peril,    duty    of   claimant,   who   may   be 

salvors,  §  716. 
secret  profits,  §  768. 

form  of  action  against  agent,  §§  768,  769. 

liability  of  agents  to  principal,  disregard  of  instructions,  §  774. 
slander  and  libel,  exemplary  damages,   §  1216. 
stock  received  in  violation  of  trust,  liabilitv  of  agent  to  principal, 

§  773. 
sub-agents,  agent's  liability  to  third  persons,  torts,  §800. 

authority,   agents  acting  without   or  in  disregard   of  authority, 
damages,  §  787. 
suretyship,  surety's  remedies  for  indemnity,  action  against  principal, 

who  is  principal,  §  746. 
telegraphs  and  telephones,  actions,  form,  parties,  §  972. 

fraudulent  act  of  agent,  inducing  bank  to  pay  money  to  third 

person,  damages  recoverable,  §  966. 
negligence   in   transmission   of  message,   liability   for   expenses, 
§  966. 
tender,  persons  by  whom  tender  may  be  made,  §  264. 

persons  to  whom  tender  should  be  made,  §  265. 
third  persons 

agent 's  liability  to,  §  796. 

acts  in  excess  of  or  without  authority,  measure  of  damages, 

§  798. 
implied  warranty  of  authority,  §  797. 
recovery  of  money  from  agent,  §  799. 
torts,  §800. 
assumption  of  agencv,  liability  to  third  persons,  §  796. 
implied  v'arranty   of  authority,  agent's  liability,  general  rule, 
§797. 
trover,  dnmages,  general  rule,  exception  as  to  place  of  conversion, 

§1109. 
undisclosed  principal,  agent's  liability  to  third  persons,  §  796. 

causes   of   action,   entirety,   recovery  by   party   in    whom   legal 

interest  is  vested,  §  130. 
elements  of  damage,  notice  to  indemnitor  to  fix  liability,  neces- 
sity, §  87. 
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undisclosed  principal — continued. 

indemnity,  necessity  of  notice  to  indemnitor  to  fix  liability,  §  87. 

liability  of  agents,  §  769. 
violation  of  duty,  secret  profitSj  §§  768,  769. 

Aggravation 

see  Exemplary  Damages. 

arrest,    illegality,    circumstances    warranting    enliancement    of    dam- 
ages, §  151. 
assault,  pleading  matters  of  aggravation,  traverse,  §  423. 

provocation,  agreement  to  fight,  payment  of  fine,  mitigation  of 
damages,  §  151. 
attachment  bonds,  damages  recoverable,  §  512. 

breach  of  contract,  damages  as  including  other  than  pecuniary  ele- 
ments, §  92. 
breach  of  marriage  promise,  seduction,  medical  expenses,  child-birth, 

or  miscarriage,  §  985. 
carriers  of  passengers,  compensation,  physical  and  mental  suffering 
of  passengers,  injury  to  character,  §  942. 
refusal  to  carry,  exemplary  damages,  §  937. 
eminent  domain,  injury  to  property  not  taken,  ascertainment,  §  1070. 
evidence,  adaptation  to  damages  claimed,  §  437. 
exemplary  damages 

enhancement  and  mitigation,  §  404. 

wealth  of  defendant,  scope  of  inquiry,  §  405. 
grounds  authorizing  allowance,   §  393. 
malice  in  law  and  malice  in  fact,  §  394. 
parties  liable,  master  's  liability  for  acts  of  servant,  §  410. 
restriction  and  denial,  rule  as  to  compensatory  damages,  §  395. 
malicious   prosecution,   damages,   elements,   aggravation   of   damages, 

wrongful  imprisonment,   expenses,   §  1237. 
nuisance,  permanent  injury,  depreciation  and  market  value  as  dam- 
ages, §  1047. 
personal    injuries,    consequences    of    injury,    recovery    for   secondary 

consequences,  aggravation  of  disease,  etc.,  §  1244. 
pleading,  necessity  of  alleging  matters  of  aggravation,  §  422. 
special  damages,  necessity  of  alleging,  §  421. 
traverse,  matters  of  aggravation  not  traversable,  §  423. 
replevin,  exemplary  damages,  right  to  recover,  aggravating  circum- 
stances, §  1145. 
slander  and  libel 

aggravation,  §§1208,  1209. 

wealth  and  rank  of  parties,  §  1210. 
trespass  to  personal   property,   aggravation  increasing   damages,   in- 
juries to  feelings,  exemplary  damages,  §  1095. 
remedy,  comprehensiveness  of  remedy,  §  1094. 
trespass  to  real  property,  definition,  scope  of  remedy,  §  1010. 

pleading  special  damages,  §§  1028-1030. 
trover,  special  and  consequential  damages,  §  1129. 
wilful  or  malicious  injuries,  consequential  damages,  §  44. 

Agreements  Not  to  Sue 

breach,  circuity  of  action,  §  144. 

extinguishment  of  debt,  §  144. 

reciprocal  obligations,  circuity  of  action,  §  147. 

Alabama 

appeal  and  supersedeas  bonds,  instances  of  liability,  specific  condi- 
tions, §  537. 
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attachment  bonds,  damages  recoverable,  §  512. 

defenses  or  mitigation  of  damages,  what  may  be  shown,  §  515. 
exemplary  damages,  §  514. 
bills    and    notes,    damages    on    protested    foreign    bills,    re-exchange, 
§  563n. 
stipulations  for  costs  and  attorney 's  fees,   §  564. 
carriers  of  goods 

delay,  liability  where  facts  are  known,  §  913. 
negligence,  proximate  cause,   §  903. 
covenants,  breach,  defenses  and  cross-claims  against  purchase  money, 

Alabama  rule,  §  634. 
death  by  wrongful  net,  compensation  for  pecuniarv  losses,  exemplary 

damages,  §  1263. 
exemplary  damages,  basis  on  actual  damages,  nominal  damages,  §  406. 

parties  liable,  master's  liability  for  acts  of  servant,  §410. 
injunction  bonds,  damages,  costs  and  expenses,  attorneys'  fees,  §  525. 
interest,  compound  interest,  interest  on  instalments  of  interest,  §  375. 
conflict  of  laws,  pleading  and  proof  of  foreign  law,  §  367. 
pleading,  how  interest  claimed  in  pleading,  §  387. 
judicial    sales,    vendor    and    purchaser,    breach    of   contract   by   pur- 
chaser, measure  of  damages,  §  570. 
landlord    and   tenant,    repairs,   lessee's    duty,   recovery   for   making, 

§873. 
malicious  prosecution,  elements  of  damage,  §  1237. 

mitigation,  evidence,  §  1240. 
mitigation  of  damages,  attachment  bonds,  defenses,  §  515. 
nuisance,   damages  recoverable,  first  action,   §  1039. 
personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

power  of  court  over  verdicts,  §  460. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
railroads,  animals  injured,  interest  in  actions  for  torts,  §  355. 
replevin,  bonds,  actions,  damages  recoverable,  §  505. 
damages,  defendant's  right,   §1155. 

intermediate  injury  and  depreciation,  §  1151. 
use  and  increase  in  value  of  property,  §  1150. 
sales,  breach  of  contract  by  seller,  payment  in  specific  articles,  value, 
damages,  §  659. 
warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  672. 
suretyship,  right  of  surety  to  put  creditors  in  motion,  §  741. 
telegraphs    and    telephones,    cipher    messages,    negligence    in    trans- 
mission, notice  of  importance,  §  960. 
mental  anguish,  damages,  evidence,  §  975. 
trespass  to  personal  property,  damages,  mental  suffering,  §  1095. 
exemplary  and  statutory  damages,  §  1031. 
special  and  consequential  damages,  §  1100. 
trespass  to  real  property,  occupation  of  land  by  railroads,  damages, 

§  1016. 
trover,  property  of  fluctuating  value,  §  1118. 

rule  in  particular  states,  §  1111. 
usury,  effect,  contracts  not  void,  for  usury,  §  315n. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  coun- 
terclaims, Alabama  rule,  §  634. 

Alaska 

bills   and   notes,   damages   on   protested  foreign   bills,   re-exchange, 

§  563n. 
nsurv,  recovery  under  usury  statute,  S  317. 
9uth.  Dam,' Vol.  V,— ^. " 
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action,  right  to  maintain,  parties,  §  1285. 

wife's  action,  damages  recoverable,  evidence,  §  1285. 
damages,  amount  of  damages,  presumptions,  §  1285. 

mental  anguish,  §  1285.     * 
evidence,  what  must  be  proved,  §  1285. 
exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 

rule  of  United  States  Supreme  Court,  §392. 
mental  anguish,  recovery  of  damages  for  mental  suffering,  §  979. 
mitigation,  evidence,  character  of  wife,  §  1285. 
parents,  actions  against  parents,  guardian  or  brother,  §  1285. 

damages   recoverable    in    action    against   parents,   §  1285. 
pleading,  necessity  of  alleging  special   damages,   §  421. 
slander   and    libel,    damages,    special   damages,   proximate   result    of 
slander,   §  1215. 

Aliens 

death,  rights  of  non-resident  aliens,  statutes  as  to  death  by  wrong- 
ful  act,   §1261. 
Federal  Employers'  Liability  Act,  recovery  under,  §1332. 
suspension  of  interest,  war  preventing  payment,  §  382. 

Alighting  from  Train 

see  Carriers  of  Passengers;  Railroads, 
delay,   damages   peculiar   to   passenger,    §  939. 

jumping  from  train  failing  to  stop,  passenger  injured,  consequential 
damages,    §  36. 
proximate  cause,  acts  of  injured  party,  fraud  and  exposure  to 
peril,   §39. 
parties,  joint  and  several  liability  for  torts,   §  141. 
place,    alighting    at    wrong    place,    damages    peculiar    to   passenger, 
§939. 
loss  of  time,  expenses,  exposure,  §  938. 
refusal  to  stop  train,   exemplary   damages,   §  937. 
verdicts  excessive,  damages  recoverable  by  passenger,  §  953n. 

Alimony- 
see   Divorce, 
interest,  allowance  of  interest  on  judgments,  §§333n,  334. 

Alluvium 

see  Eiparian  Owners. 

Alterations 

contracts  for  work,  demands  for  extra  work,  basis  for  adjustment, 
§707. 
liability  of  employer  for  delaying  or  stopping  work,  effect  of 
not   abandoning   contract,    §  714. 
suretyship,  discharge  or  reduction  of  surety,  act  of  creditor,  §  735. 
release  by  creditors  of  one  or  more  parties,  effect,  §  742. 

Amendments 

ad  damnum,  erroneous  claim  of  damages,  effect,  §  417. 
limit  of  recovery,  erroneous  claim  of  damages,  §  417. 
replevin  bonds,  actions,  effect  of  judgment  in  replevin  suit,  §  506. 
attachment  bonds,  defenses  or  mitigation  of  damages,  what  may  be 

shown,    §  515. 
complaint  or  declaration,  attachment  bonds,  defenses,  mitigation  of 
damages,   §  515. 
bail  bonds  in  civil  actions,  measure  of  damages,   §  539b. 
exemplary  damages,  pleading,  matter  of  aggravation,  necessity  of 
alleging,  §  422n. 
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judgment,  effect,  assessment  of  damages,  §  465. 

pleading,    issues,    effect    of    not    answering    allegation    of    damages, 
§416. 
items,  necessity  of  itemizing  damages  in  pleadings^  §  424. 
verdicts,  amendments  of  verdicts,  §§  457,  458. 
general   verdict  on   several   counts,    §  462. 

Ammunition 

sale,    consequential    damages,    breach    of    contract,    liability    under 
special   circumstances,    §  51. 

Amount  of  Damages 

see   Nominal   Damages;    Compensatory  Damages. 

ascertainment,   §  2. 

constituents    of    compensation,    elementary    limitation    of    damages, 

§  75. 
evidence,  necessity  of  proof,   §  2. 
exemplary  damages,  §  2. 

grounds  authorizing  allowance  of  exemplary  damages,   §  393. 
judgments,  certainty,  necessity  that  judgment  be   certain,   §  467. 

verdict,  necessity  that  judgment  follow  verdict,   §  466. 
necessity  of  stating  case  which  entitles  plaintiff  to  damages,  §  413. 
opinion  evidence,  amount  of  damages,  opinions,  admissibility,  §  444. 
remittitur,  excessive  and  insufficient  verdict,  lack  of  evidence  to  sus- 
tain, §  459. 
verdict,  certainty,  necessity  of  verdict  being  certain,  §  461. 

deliberations  of  jury,  amount  of  damages,  §  456. 

excessive  and   insufficient   verdicts,   §  460. 
issues  at  new  trial,  §  459. 

setting  aside,   §  2. 

variance  and  inconsistent  findings  in  verdict,  effect,  §  461. 

Amusements 

see  Theaters  and  Shows. 

bath    houses,    ticket    revoked,    breach    of    contract,    damages    as   in- 
cluding other  than  pecuniary  elements,  §  92. 
exclusion  of  person,  consequential  damages,  injury  to  public,  §  32. 

Anaesthetics 

personal    injuries,    physical    examination    of    plaintiff,    discretion    of 
court,  §  451. 

Anchor  Lost 

sale   of  defective  cable,  warranty  of  quality,  damages  for  breach, 
interest,  expenses  and  special  injuries,   §  672. 

Ancient  Lights 

causes  of  action,  entirety,  damage  to  real  property,  §  115. 
use   of   property,   damnum   absque  injuria,    §  3. 

Anguish 

see  Mental  Anguish. 

Animals 

attachm'^nt,  bonds,  damages  recoverable,  injuries  to  animals,  §§  512, 
513. 
sheriff's  npsrligoncp.  official  bond,  measure  of  damages  against 
sureties,   §  488. 
breach  of  contract  to  treat  sheep  when  diseased,  measure  of  dam- 
ages, §  79. 
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breeding,  breach  of  warranty,  certainty  of  damage  required,  §  61. 
guaranty,  measure  of  guarantor 's  liability,   §  729. 
remote   damages,   depreciation   in  value,   §  1028. 
carriers  of  goods,  breach  of  contract,  remote  consequences,  §  902, 
freight  charges,  time  when  freight  is  due  and  earned,  §  887. 
loading    stock,    icy    chute,    consequential    damages,    liability    as 
affected    by     extraordinary     circumstances,     illustrations, 
§35. 
loss  of  property,  museum,  mental  suffering,  §  915. 
negligent  delay  in  transportation 

loss  of  market  value  of  property,  §  907. 
quantity  or   quality,   §  906. 
certainty  of  damages,  anticipated  profits,  growth  of  animals,  §  62. 

prospective  growth   of  animals,   §  62. 
consequential    damages,    intoxicated    person    placed    in    charge    of 
horse,  §  16. 
proximate  cause,  wrongful  act  as  proximate  cause  of  damage, 
§38. 
contracts  for  services,  compensation,  mode  of  compensating,  profits, 
§684. 
express  contract,  necessity  of  full  performance  of  contract,  en- 
tire  and   apportionable   contract,   §  691. 
cruelty    to    animals,    consequential    damages,    breach    of    statutory 

duties,  §  32. 
disease 

breach  of  contract  to  treat  sheep,  elements  of  damage,  losses, 
§79. 
employee's    liability    for    violation    of    contract,    consequen- 
tial losses,   §  695. 
communicated    disease,    consequential    damages,    §  17. 
consequential  damages,  acts  of  third  persons,  §  41. 
liability,  illustrations,   §  18. 

proximate  cause,  act  of  third  person  as  cause,  §  40. 
fraud,  natural  and  proximate  consequences  of  fraud,  §  1165. 
public  wrongs,  right  of  action,  remedies  available,   §  4. 
shipment,  right  to  damages  for  buying  diseased  animals,  §  4. 
trespass  to  real  property,  aggravation,  special  damages,   §  1028. 
distrained  animals,  nominal  damages,  right  to  nominal  damages,  §  10. 
escape  of  animals,  consequential  damages,  injury  not  foreseen,  §  28. 
duty  of  carrier,  goods  lost  or  injured,  recovery  by  shipper  for 

expenses  and  labor  in   lessening  loss,   §  921. 
trespass  to  real  property,  aggravation,  special  damages,  §  1028. 
evidence,  admissibility,  necessity  of  alleging  special  damage,  §  420. 

value,   property   without   market    value,    §  448. 
exemplary  damages,  personal  injuries,  allowance  of  exemplary  dam- 
ages in  actions  for  personal  injuries,   §  1253. 
feed 

sales,    non-delivery    of    property    contracted    for,    consequential 
damages,  §  663. 
warranties  of  quality,  existence,  §  667. 

poisoned   feed,   interest,    expenses   and   special   injuries, 
§  672. 
fences  removed,  consequential  damages,  tendency  of  act  or  omission 

to  cause  damages,  injury  need  not  be  foreseen,  §  28. 
frightened  animals 

consequential  damages,  act  of  injured  party,  fraud  and  exposure 
to  peril,   §  39. 
acts  of  third  person,   §  40. 
injury  not  foreseen,  §  28,  n  22. 
intervening    cause,    §  38. 
defects  in  highways,  consequential  damages,  §  26. 
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frightened  animals — continued. 

militia  drilled,  consequential  damages^  §  17. 
runaway,  consequential  damages,  §  26. 
guaranty,    imeasure    of    guarantor's    liability,    lost    profits,    remote 

damages,   §  729. 
increase,  causes  of  action,  entirety,  prospective  damages,  §  120. 
injunction  bonds,   erection  of  stable  enjoined,   damages  recoverable, 
damages  from  restraint  of  injunction,   suspension  of  owner's 
control  of  property,  §  528. 
use  of  animals,  enjoined,  damages  recoverable,  damages  from  re- 
straint of  injunction,  §  526. 
injuries  to  animals 

amount  of  damages,  opinions  of  witnesses,  admissibility,  §  444. 
attachment    bonds,   wrongful   attachment,    damages   recoverable, 

§  513. 
carriers,  duty  of  carrier,  care  of  property,  burden  of  proof  as  to 
injury  or  loss,  §  917. 
injuries   to   or   loss  of  non-marketable  property,   §  919. 
loss  of  or  injury  to  goods,  compensation  on  basis  of  market 
value,  §918. 
proof  of  value,  §  933. 

recovery   by   shipper   for  expenses  and  labor  in  lessen- 
ing loss,   §  921. 
refusal    to    transport,    breach    of    contract,    remote    conse- 
quences, §  902. 
causes  of  action,   entirety,  prospective   damages,   §  120. 

severance,    contract    to    do    several    things    successively,    or 
one  thing  continuously,   §  llOn. 
collisions    with    automobiles,    consequential    damages,    nervous 
shock    as    nhysical   injury,    right    to    recover    for    nervous 
shock,    §  22. 
consequential    damages,    act    complained    of    must    be    efficient 
cause  of  damages,  §  31. 
extension   of   liability   by   statutes,   §  16. 
fence  statutes,  scope  of,  §  20. 
liability,  illustration,  §§  17,  18. 

liability   as   affected   by   extraordinary   circumstances,   illus- 
trations,  §  35. 
what  constitutes,  award  for  probable  consequences,  §  15. 
contract    to    do    several    things    successively   or    one   thino-   con- 
tinuously, §  110,  n  42.  * 
defect   in    highway,    consequential    damages,    recovery    for    suc- 
cessive  consequences,   illustrations,    §57. 
defective    chute    for    loading    animals,    consequential    damages,   ■ 
proximate  consequences   of  act  or  omission,  effect  of  ex- 
traordinary circumstances,  §  35. 
eminent    domain,    iniurv    to    property    not    taken,    expenditures 
to  lessen  loss,  §  1072. 
what  may  be  considered  in  ascertaining  damages,  §  1066. 
escape   of   animals   through   railroad   fence,   consequential   dam- 
ages, §18. 
railroad    not    fenced,    §  19. 
fences,    consequential    damages,    fence    statutes,    §  20. 
hole  on  railroad  track,  consequential  damages  for  torts,  liability 
illustrations,  §  19.  ^' 
interest,  allowance  of  interest,  in  actions  of  torts.  §  355. 
landlord   and   tenant,   repairs,  lessor's   liability  for   special   and 

consequential   damages.    §  874. 
mental  anguish,  recovery  of  damages  for  mental  suffering,  §  979. 
mitigation  of  damages,  measures  of  prevention.  §  157. 

return  of  property,  discharge  of  plaintiff's  debt,   §156. 
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injuries  to  animals — continued. 

nuisance,  injuries  to  crops,  damages  recoverable,  §  1049. 
parties,  joint  and  several  liability   for  torts,   §  141. 
pleading,  special  damages,  necessity  of  alleging,  §§  420,  421. 
prospective   damages,   certainty   of   proof,   §  121. 
railroads,   crossings,   consequential  damages  for  torts,  liability, 
illustrations,    §  19. 
fences,    consequential    damages,    breach    of    contract,    prox- 
imate  consequences   of  breach,   §  45n. 
interest,  actions  for  torts,  §  355. 

snow  storm,  consequential  damages,  proximate  consequences 
of   act   of   omission,   effect   of   extraordinary   circum- 
stances, §  35. 
speed   of   train,   consequential   damages   for   torts,   liability, 
illustrations,   §  19. 
remote  consequences  of  nuisance,  liability  for,  §  1051. 
runaway,  flat   taken   from   ferry  wrongfully,   certainty  of   dam- 
ages required,   §  53. 
special   damages,   necessity   of   alleging,    §  420. 
splenetic    fever,   liability   of   carrier,    §  931. 

telegrams,   delay  of  messages,   failure   to   deliver,  knowledge   of 
sender  's  purpose,  necessity  of  disclosure  of  details,  §  969. 
message  not  delivered,  damages  recoverable,  §  961. 
trespass,    aggravation    increasing    damages,    injury    to    feelings, 
exemplary  damages,  §  1095. 
consequential  damages,  under  fence  statutes,  scope  of  stat- 
utes,  §  20. 
special  and  consequential  damages,  remote  damages,  §  1101. 
wilful  or  malicious  injuries,  consequential  damages,  §  44. 
injuries  to  children 

consequential    damages,    acts   as   efficient   cause,    §  31. 
anticipation   of  injury,   proximate   cause,   §  25. 
deformity  or  disfiguration,  damages  recoverable,   §  952. 
earning   capacity   diminished,   evidence,   §  1248. 
expenses   for   surgical   and   medical   aid,  recovery,   §  1250. 
mental    anguish,    recovery    of    damages    for    mental    suffering, 

§  979. 
mitigation    of    damages,    evidence    disclosing    fact    reducing   in- 
jury,  §15p. 
pain   and    suffering,   recovery  for   mental   suffering,   aggravated 

wrong,   §  1243. 
parties,  joint  and  several  liability  for  torts,   §  141. 
property    injured,    consequential    damages,    tendency    of    act    or 
omission  to  cause  damages,  injury  need  not  be  foreseen, 
§28. 
res    gestae,   fuller   proof    of   res    gestsB    in    trespass,    negligence, 
etc.,    §  159. 
intervening   cause,   what   constitutes,    §  37. 

leases,  business,  recovery  for  damages  to  business  of  lessee,  §  868. 
licenses   of   real   estate,   revocation,   sale    of   animals,    consequential 

damages   for   torts,    §  16n. 
loss   of   weight   and   growth,   amount   of   damages,   opinions   of   wit- 
nesses,  admissibility,    §  44. 
market  value,  opinion  evidence  as  to  value  of  property,  §  446. 
pasturage,   lack   of,   elements   of   damage,   expense   incurred   to   pre- 
vent  or   lessen    damages,   extent   of   duty,    §  90. 
pedigree,   value   of   property,   elements,   evidence,    §  448. 
replevin,    consenuential    damages,    damages    arising    naturally    and 
proximntely  from  wron?,   §  1146. 
defendant's  rights,  mitigation  of  damages,  §1159. 
special  and  consequential  damages,  §  1158. 
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replevin — continued. 

recovery  for  intermediate  injury  and  depreciation  of  property, 

§  1152. 
special  damages,  §  1146. 
sales,    action     by     seller    against     purchaser,    recovery    on    executed 
sales,    §  642. 
breach   of   contract   by   seller,   consequential   damages,   §  662. 

measure   of    damages,    remoteness    or    uncertainty    of   stipu- 
lated compensation,  §  684. 
non-delivery  of  property  contracted  for,  consequential  dam- 
ages,   §  662. 
payment   in   specific  articles,  presumed  value  of  notes,  etc., 

§660. 
proof  of  value  of  property,   §  654. 
breach    of   warranty,   breeding   qualities,   certaintj'   of   damages, 
,    §61. 

indemnity,  liability   for  losses   and   expenses,  proximate  re- 
sult  of  act   complained   of,   §  84. 
quality  or  quantitv.  damages,  interest,  expenses,  and  special 
injuries,  §§671,  672,  675. 
fraud 

measure   of   damages,    §  n71n. 

elements,   costs   of   suit,    §1173. 

remote,   conjectural   and   contingent   damages,    §1176. 
time  for  rescission  of  sale  of  worthlf^ss  horse.   S  1173. 
natural  and  proximate  consequences  of  fraud,  §  1165. 
recoupment  and  counterclaim,  connection  between  cause  of  ac- 
tion and  cross-claim.  §  18.3. 
telegraphs  and  telephones,  liability  for  error  or  delay  in  transmission 

of   messages,   damages   recoverable,    §  961. 
trespass,  consequential  damages,  liability  as  affected  by  extraordinary 
circumstances,  illustrations,   §  35. 
railroads,   occupation    of   land    by   railroads,   liability   for   dam- 
ages, rental  value,  §  1016. 
trespass  to  personal  property,  damages  exceeding  compensation,  ex- 
emplary damages,  §  1092. 
market   value  of  property,   damages  recoverable,   §  1098. 
mitigation  of  damages,   §  1104. 

application    of   property   to    owner's   benefit,    §1105. 
recovery  of  expense  for  disposing  animal  killed,  §  1103. 
special    and    consequential    damages,    remote    damages,    §§  1100, 
1102. 
trespass  to  realty,  consequential  damages  for  torts,  liability,  illustra- 
tion, §  18. 
damages,  compensation,  §  1011. 

fences,  destruction  of  fences,  injury,  damasres,   §  1024. 
taking  animals,  compensatory   damages,   §  1011. 
trover,  allowance  of  interest,  amount,  §  1115. 

measure  of  damages,  property  fluctuating  in  value,  rule  in  dif- 
ferent states,  §1111. 
mitigation    of   damages,    §  1139. 
special   or  consequential   damages,   §1129. 
warranty,   what   constitutes,   obvious   defect,    §  668. 
wild  animals,  mitigation  of  damages,  §  154. 

Ankle  Injured 

excessive   or  inadequate   verdicts,   §  124  2n. 

discretion  of  jury  as  to  damages,  instructions,  §  1256. 

pain  and  suffering,  amount  to  be  allowed,  §  1242n. 
pleading,   special   damages,   necessity   of  alleging,   §  421. 
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Annoyance 

see  Inconvenience. 

landlord  and  tenant,  covenants  of  landlord,  breach,  special  and 
consequential  damages,  §  865. 

mental  anguish,  necessity  that  anguish  proceed  from  act  causing 
physical    injury,    §  95. 

nuisance,   remote   consequences,   liability,   §  1051. 

telephones,  removal  of  telephone,  damages,  annoyance,  inconven- 
ience and  humiliation,  §  965. 

train  not  stopping,  pleading  special  damages,  necessity  of  alleging, 
§421. 

Annuities 

breach  of  bond  or  non-performance  of  agreement,  assignment,  assess- 
ment of  damages  and  costs,  statute  of  8  and  9  William  III, 
§  472. 

interest,  allowments  of  interest  on  annuities  and  legacies,  §  344. 
suspension,  miscellaneous  cases,   §  380. 

liquidated  damages,  large  sum  to  secure  payment  of  smaller  sum, 
§288. 

payment  of  annuity,  breach  of  covenants,  assignment,  §  472. 

Annuity  Tables 

see  Mortality   Tables. 

Answer 

see    also   Pleading, 
covenants 

defenses  and  cross-claims  against   purchase  money,  New  York 
rule,  §  633. 
under  the  code,  counterclaim,  actions  for  purchase  money, 
§  640. 
issues,  effect  of  not  answering  allegation  of  damage,   §  416. 

Anticipation  of  Injury 

consequential  damages,  anticipation  of  injury  as  to  person,  illustra- 
tions,  §  25. 

Appeal  and  Error 

abandonment  of  appeal,  appeal  and  supersedeas  bonds,  interest  and 

damages,  award  on  appeal,  §  539. 
admiralty,  appeal  and  supersedeas  bonds,  liability  if  judgment  is  in 

part  for  money  or  for  rem,   §  533. 
affirmance,  interest  and  damages  awarded  on  appeal,  §  538. 
-interest  on  judgments,  allowance,  §  334. 

payment,  application,  general  payment  applied  to  debt  bearing 
interest,  first  to  interest,  §  244. 
appeal  and  supersedeas  bonds 

conditions,  liability  of  sureties,  §  531. 

instances  of  liability  under  statutes  specifying  certain  con- 
ditions of  appeal  bonds,  §§  536,  537. 
Federal  supreme  court,  §  532. 

interest  and  damages  awarded  on  appeal,  §§  538,  539. 
liability,    in    state    courts,    §  535. 

where  judgment  is  in  part  for  money  or  in  rem,  §  533. 
measure  of  damages,  official  bonds,  failure  to  file  bond,  §  488. 
surety 's  liability,   §  723n. 
validity,   common  law  bond,    §  531. 
remedies,  §  531. 
attachment    bonds,    damages    recoverable,    costs    and    expenses    of 
defending  against  attachment,   §  516. 
wrongiul  attachment,  actual  daonagea,  §  512. 
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bill  of  exceptions,  interest  and  damages  awarded  on  appeal,  §  539. 
costs    of    appeal,    nominal    damages,    allowance,    §  11. 
disposition   on   appeal,   assessment   of   damages,    correction    of   error 
in  assessment,  §  434. 
excessive  or  insufficient  verdict,  cure  of  error,  reversal  in  part, 

§459. 
exemplary    damages   as   matter   of   right,   power   of   court    over 

verdict,   §  403. 
verdict,    erroneous   statements,   findings   beyond   issues,    surplus- 
age,  §  461. 
general  verdict,  on  several  counts,  effect,  §  462. 
false    return    of    appeal    by    justice,    measure    of    damages    against 

sureties   on   official   bonds,   §  488. 
Federal   Employers '   Liability   Act,   actions  under,   §  1358. 
frivolous  appeal,  interest  and  damages  awarded  on  appeal,  §  539. 
injunction   bonds,   dissolution   of   injunction,   right   of   action,   when 

it   arises,   who   may   sue,    §  522. 
interest,  condemnation  proceedings,  allowance,  §§  336,  1091. 
juagments  pending   review,    §  389. 
tender,   time    of   making    tender,    §  262. 
verdict  before  judgment,  §  388. 
malicious    prosecution,    unauthorized    suit    or    appeal,    liability    for 

damages,    §  1236. 
objections,  ad  damnum  as  limiting  amount  of  recovery,  §  417. 

assessment  of  damages,  admission  by  default  or  demurrer,  §  429. 
time   of   objection,   recovery   of  excessive   amount,   §  417. 
questions    reviewable,    verdicts,    excessive    or    insufficient    verdicts, 

§459. 
remittitur,  ad  damnum  as  limiting  amount  of  recovery,  §  417. 
excessive  and  insufficient  verdicts,  §  460. 
cure  of  error,  §  459. 

improper  argument  of  counsel,  §  459. 
lack  of  evidence  to  sustain  verdict,  §  459. 
new  trial  and  remittitur,   §  1257. 
propriety   of   remittitur,   excessive   damages,    §  459. 
setting    aside    verdict,    §  459. 
interest    on    judgment   pending   review,    §  389. 
verdict,  necessity  that  judgment  follow  verdict,  §  466. 
reversal,   nominal   damages,   effect   of   failure   to   allow,    §  11. 

restitution    after    reversal    of    iudgment.    compensation    for   loss 
or  use  of  property,  liability  of  third  parties,  §  469. 
manner   of   making,    §  468. 
verdicts,  excessive  or  insufficient  verdicts,  setting  aside,  §  459. 
violation  of  rights,  actual  damages,  triviality  right  to  nominal 
damages,   §  11. 
rules  of  Federal  Court,  interest  on  judgment  pending  review,  §  389. 
salvage    service,    amount    recoverable,    considerations    upon    which 

compensation   is  fixed,   conflict   of  laws,   §  719. 
set-off  of  judgments,  when  granted,  §  199. 
supersedeas,    restitution    after    reversal    of    judgment,    compensation 

for  loss  or  use  of  property,  liability  of  third  parties,   §  469. 
tender,   acceptance,   effect,    §  271. 

when  tender  may  be  made,  §  262. 
transcript  not  filed,  interest  and  damasjos  awarded  on  anpcal,  §  539. 
writ  of  error,  interest  on  judgments  pending  review,  §  389. 

Apportionment 

see   also   Federal  Employers'  Liability   Act. 

breach    of    covenant    against    incumbrances,    English    and    Canadian 
rule  of  damages,   §  624. 
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breach   of   covenants   for  title,   damages,  recovery   of  proportion  of 

consideration,   part  of  title  lost,   §  602. 
carriers  of  goods,  apportionment  of  damage,  mutual  fault,  §  928. 
contracts  for  services,  entire  and  apportionable  contracts,  §  691. 
landlord   and   tenant,   apportionment   of   damages   between  landlord 
and  tenant,  {i  103;s. 
partial  destruction  of  demised  property,  effect  as  to  rent,  §  851. 
rent,  apportionment,  §§  849,  85U. 
liquidated  damages,  waiver  of  right,  §  299. 
verdicts,  where  there  are  several  parties,  §  463. 

» 
Apprentices 

bills   and    notes,   want   or   failure    of   consideration,    §  542. 
bonds,  actual  damages,  necessity  of  proving  actual  injury,  §  75. 
contracts    for    services,    wrongful    discharge,    measure    of    damages, 

§694. 
enticement,  certainty  of  proof  of  future  damages,  action  for  enticing 
away   apprentice,   servant   or   son,   or   procuring   discharge   of 
servant,  §  122. 
wilful  or  malicious  injuries,  consequential  damages,  §  44. 

■i 
Arbitration  and  Award 

bonds,    breach,    non-performance    of    agreement,    assignment,    assess- 
ment of  damages  and  costs,  statute  of  8  and  9  William  III., 
§472. 
liability  of  sureties,  measure  of  damages,  §  539c. 
limit   of  liability,   §  526n. 

penalty  as  limit  of  recovery,  exception  as  to  interest,   §  478n. 
consequential   damages,   certainty   of  dan^ages,   necessity,   proximate 

result  of  act  or  omission,   §  53. 
injunction  bonds,  right  of  action,  when  it  arises,  who  may  sue,  §  522. 
insurance,  extent  of  injury,  contract  methods  for  ascertainment  of 

damages,  §  808. 
liquidated    damages    in    lieu    of    performance,    §  297. 
marine  insurance,  liability  of  insurer  under  valued  policies,  admiralty 

and  fire  policies,  §  806. 
payment,  mode  of  payment,   §  215. 
penalties,    bond,    limit    of   recoverj^,   interest,    §  478. 
performance,  breach  of  covenants,  assignment,  §  472. 
rent,   amount   of  rent   recoverable   as   affected   by   subsequent   facts, 

income   from  premises,   arbitration,   §  845. 
revocation  of  agreement  wrongfully,  certainty  in  nature  an-d  cause 

of  damages  required,  §  53. 
sales,    executed    sales,    recovery    after    rescission    of    contract,    price 
fixed  by  third  party,   §  643. 

Architects 

compensation,   quantum   meruit   recovery,   defenses,    §  679. 
contract  for  particular  work,  breach,  defects  to  be  remedied,  liabil- 
ity  for   expenses   and    consequential   losses,    §  699n. 
certificate    of    architect,    engineer,    etc.,    necessity,    effect,    upon 

whom  binding,   §  712. 
demands  for  extra  work,  basis  for  adjustment,   §  707. 
employer 's    liability    for    delaying    or    stopping    work,    recovery 
on  contract  or  quantum  meruit,  consequential  losses,  miti- 
gation of   damages,    §  713n. 
parties,  joint   liability,   extinguishment  or   severance,   §  136. 
quantum  meruit,  recovery  for  services,  evidence,  defenses,  §  679. 
defects  in  plans,  non-performance,  liability  of  contractor,  §  701. 
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Arizona 

bills    and    notes,    damages    on    protested    foreign   bills,   re-exchange, 
§  563n. 

Arkansas 

baggage,    disclosure    of    value,    §  954. 

bills  and  notes,  interest,  compound  interest,  interest  on  instalments 

of  interest,   §  375. 
damages    on    protested    foreign    bills,    re-excliange,    §  563n. 
stipulations  for  costs  and  attorney  's  fees,  §  564. 
bonds,  default,  when  action  of  debt  will  lie,  §  474. 
covenants,  breach,  defenses  and  cross-claims  against  purchase  money, 

§  636. 
warranty   and    quiet   enjoyment,   action   by    covenantee    against 
remote   covenantor,   §  614. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 

damages,  §  1263. 
eminent  domain,  evidence  of  value  and  damages,   §  1089. 
escape   of   prisoner,   officers,   neglect   of   duty,   measure   of   damages, 

nominal  damages,  §  489. 
evidence,  physical  examination   of  plaintiff,   §  451. 
exemplary    damages,    parties    liable,    master's    liability    for    acts    of 

servant,  §  410. 
fellow-servants,   contractual   exemption  from  liability  for   damages, 

§6. 
injunction   bonds,   recovery   of   costs   and   expenses,   attorney's  fees, 

§  524. 
nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  §  1045. 
railroads,  animals  injured,  interest,  actions  for  torts,  §  355. 
replevin,    damages,    increase    in   value    by    defendant,    §  1154. 

defendant's   riorhts,   damage'^,   mitigation,   §1159. 
suit  on  bond,  assessment  of  damages,  §  502. 
telegraphs  and   telephones,   actions,   form,  parties,   §  972. 

mental   anguish,   damages,   evidence,    §  975. 
trespass  to  personal  property,  damages,  mental  suffering,   §  1095. 
trespass  to  real  pronerty,  trees  find  mining  ores,  liability,  §  1019. 
usury,  effect,  contracts  not  void  for  usury,  §  315n. 
vendor    and    purchaser,    action    for    purchase    money,    defenses    and 

counterclaims,  rule  in  various  states,  §  636. 
wilful   or   malicious   injuries,   consequential   damages,   §  43. 

Arm  Injured 

amount  to  be  allowed  for  pain  and  suffering,   verdicts,   §  1242n. 
carriers   of  passeno-ers,   damages  recoverable  by  passenger,   verdicts 

excessive,    §  953n. 
excessive    or    inadequate    verdicts,    §  1242n. 

discretion   of  jury  as  to   damages,  instructions,   §  1256. 
pleading,    special    damages,   necessity    of   alleging,    §  421. 

Arms 

see  "Weapons. 

Army  Supplies 

sales,  part  of  stipulated  quantity  received,  recovery  by  seller,  §  646. 

Arrest 

see  False  Imprisonment;  Malicious  Prosecution. 

bail,  official  bonds,  private  injuries  covered  by  official  bonds,  §  4S7. 

bonds,    conditions,    instances   of    liability   under   statutes    specifying 

certain    conditions    of   appeal   bonds,    §  536. 
carriers    of    passengers,    duty    of    carrier,    protection    of    passenger, 

§941. 
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Arrest — continued. 

civil  damage  laws,  actions,  parties  who  may  sue  for  injury  under 

civil   damage   laws,    §  16. 
consequential    damages,    proximate    cause,    act    of    third    person    as 
cause,   §  40. 
torts,  liability,  illustrations,  engineer  arrested,  §  19. 
discharge,    appeal    and    supersedeas    bonds,    instances    of    liability, 

specific  conditions,   §  536. 
injunction    bonds,    damages,    costs    and    expenses,    attorneys'    fees, 

§  525. 
mitigation  of  damages,  absence  of  malice,  §  150. 
illegal  arrest,  §  151. 

pleading,   necessity    of   pleading   facts   in   mitigation,    §  165. 
ofB.cers,   measure   of   damages   against   officers   for   neglect   of    duty, 

nominal   damages,    §  489. 
official   bonds,    measure    of    damages    against    sureties,    §  4S8. 

private  injuries  covered  by  official  bonds,   §  487. 
pleading,   mitigation    of   damages,    §165. 

threats  to  arrest  debtor,  consequential   damages  for  torts,  illustra- 
tions, §  19. 
husband,  consequential   damages,   §  19. 
miscarriage  of  wife,  §  19. 

nervous    shock   without   impact,   right   to   recover   damages, 
§24. 
nervous   shock  as  physical   injury,   consequential   damages,   mis- 
cellaneous   cases,    §  24. 
wrongful    arrest,    debtor,    parties,    joint    and    several    liability    for 
torts,    §  141. 
replevin,   special   damages,    §  1146. 

Artificial  Limbs 

personal    injuries,   physical    examination    of    plaintiff,    discretion    of 
court,  §  451. 

Ascertainment  of  Damages 

insurance,  contract  methods  for  ascertainment  of  damages,  §  808. 

Assault  and  Battery 

see  Carriers  of  Passengers. 

actions,  parties,  actions  under  civil  damage  laws,  §  1252. 
actual  damages,  necessity  of  proving  actual  injury,  §  75. 
ad  damnum,  limit  of  amount  of  plaintiff's  recovery,   §417. 

erroneous  claim   of  damages,   §  417n. 
agreement   to   f'ght,  miti<ration   of   damages,   consent   of  plaintiff  to 

act  complained  of,  §§  151,  162. 
assessment  of  damages,  admission  of  damages  by  default  or  demur- 
rer,  §  429. 
attachment,  assault  by  officer,  mitigation  of  damages,  evidence  dis- 
closing fact  reducing  injury,  §  159. 
bills    and    notes,    want    or    failure    of    consideration,    note    given    to 

mother  of  child  assaulted,   §  542. 
causes   of   action,   entirety,   damage   to   property   and  injury  to  per- 
sons by  same  act,  §  118. 
character  as  affecting  damages  for  personal  injuries  and  in  actions 

for  death,   §  94. 
consequential   damages,  act  complained  of  as  efficient   cause  of  in- 
jury, §  29. 
injury   through   third  person,   §  33. 

liability    as    affected    by   extraordinary    circumstances,    illustra- 
tions, §  35. 
nervous  shock  as  phvsical  injury,  right  to  recover  for  nervous 
shock,  §§22,  24. 


INDEX.  5769 

Assault  and  Battery — continued. 

consequential   damages — continued, 

proximate  cause,  act  of  third  person  as  cause,  §  40. 
exemplary  damages,  allowance  in  actions  for  personal  injuries,  §  1253. 
compensation   and   punishment,   who   may   recover,    §  401. 
denial    or   restriction   of   exemplary   damages,   reasons   for   rule, 
New  Hampshire  rule,  §  396. 
rule  in  Michigan,  §  399. 
grounds  upon  which  allowed,  §  393. 
malice  in  law  and  malice  in  fact,   §  394. 
parties  liable,  master's  liability  for  acts  of  servant,  §408. 
impairment  of  ability,  special  damages,  necessity  of  alleging,  §  421. 
indecent   assault,   expenses  for  physical   and   surgical  aid,   recovery. 
§  1250. 
mental  anguish,  recovery  of  damages  for  mental  suffering,  §  979. 
mitigation   of  damages,  admissibility  of  evidence,  §  1255. 

conduct  or  character  of  plaintiff,   §  163. 
pleading  special   damages,  necessity   of  alleging,   §420. 
interest,   allowance   of   interest   on   unliquidated   demands,    §  347. 
intoxicatincr  liquors,  consequential  damases  for  torts,   §19. 

civil  damage  laws,  extension  of  liability  by  statutes,  §  16. 
master's  liability  for  acts  of  servants,  exemplary  damages,  §408. 
mental    suffering,    §  95. 

compensatory  damages,  mental  suffering  independent  of  physical 

harm,  §  96. 
necessitv  that  anguish  proceed  from  act  causing  physical  injury, 

§95. 
nervous  shock  without  impact,  right  to  recover  damages,  §§  24, 

95. 
physical  and  mental  pain,   §  1242.  '  / 

recovery  for   aggravated  wrong,   §  1243. 

rule    where    negligence    only   is    alleged    and    where   wrong 
was  wilful,  §  1245. 
mitigation  of  damages,  agreement  to  fight,  §§  151,  162. 
character   of   party   assaulted,    §  151. 
evidence  disclosing  fact  reducing  injury,   §  159, 
payment  of  fine,   §  151. 
pleading,  §  166. 
res  gestse,  fuller  proof  of  res  gestae,  trespass,  negligence,  etc., 

§159. 
resistance,  §  155. 

trespass,  breaking  and  entering  house,  intent  to  ravish  woman, 
§1027. 
nominal   damages,  illustration   of  right   to,   §  10. 
pain   and   suffering,   amount  to  be   allowed,   verdicts,   §  1242n. 

special  damages,  necessity  of  alleging,  §  421. 
parent,  assault  of  son,  damages  for  injuries  to  feelings  of  parents, 

§  952. 
passengers 

abusive   language,   ejection,   damages   recoverable,    §  942. 
female    passengers,    §  943. 
insane   servant,    §943. 

mental   suffering  independent  of  other  iniury,   §  943. 
assault  by  fellow-passenger,  damages  recoverable,  §  941, 

consequential   damages,    §  19. 
assault  bv  servant,  damages  for  physical  and  mental  suffering, 

§942. 
consequential  damages,  assault  on  woman  in  station,  child  fright- 
ened and  killed  by  train,  liability,  §  35. 
liability,  illustrations,  §  19. 

nervous   shock   without   impact,   right   to   recover   damages, 
§24. 
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damages  recovei  able  by  passenger,  verdicts  excessive,  §  953n. 
duty   of  carrier,   protection   of  passenger,   §  941. 
seats,  wrongfully  placing  passenger  in  second  class  coach,  dam- 
ages recoverable,   §  948. 
threat  of  ejection,  recovery  for  mental  suffering  independent  of 

other  injury,    §  943. 
tickets,   passenger   aliafhting  at  wrong  place,   damages  peculiar 

to  passengers,  §  939. 
verdicts,    excessive,    §  953n. 
paupers,  consequential  damages,  injury  through  third  person,  §  33. 
pleading 

aggravation,  matters  of,  not  traversable,   §  423. 

necessity   of   alleging,   §  422. 
issues,  effect  of  not  answering  allegation  of  damages,   §  416. 
special    damages,    necessity    of    alleging,    §  421. 
provocation,  mitigation  of  damages,  admissibility  of  evidence,  §  1225. 
wealth  of  defendant,  exemplary  damages,  scope  of  inquiry,  §  405. 
words  as  provocation   for   assault,   §  151. 
resistance,    mitigation    of    damages,    §  155. 
right   to   damages,   when   right   vests,    §  7. 
set-off,    counterclaim   and   recoupment,    cause   of   action,   cross-claim, 

§  183,  n  77. 
special  damages,  necessity  of  alleging,   §  420. 
trespass,  elements  of  damage,  insults,  S  1029. 
exemplary  damages,  mitigation,  §  1032. 

Assessment  of  Damages 

see  Writ  of  Inquiry. 

admission   of   damages   by   default   or   demurrer,   §  429. 
arbitration  bonds,  liability  of  sureties,  measure  of  damages,  §  539c. 
assault  and  battery,  default  or  demurrer  as  admission  of  damages, 

§  429. 
assignment,    assessment    of    damages,    American    statutes    and   prac- 
tice,  §  474. 

breach  of  bond  or  non-performance  of  agreement,  statute  of  8 
and   9   William   III.,    §472. 
bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
breach    of    covenants    against   incumbrance,    damages   where   incum- 
brance  is   permanent,    §  628. 
building  contracts,  contractor's  liability,  general  rule,  benefit  of  con- 
tract  to    employer,    cost    and    inconvenience,    §  697. 
cause    of   action,   right   to   controvert,   §  431. 
certainty  of   damages,   anticipated   profits,    §  60. 
contracts    for    services,    wrongful    dismissal    of    employee,    measure 

of  damages,  remedies,  actions,  §  692. 
copyright,  infringement,  compensatory  and  penal  recoveries,  §  1199. 
default,  admission  of  damages  by  default,   §  429. 
demurrer,  admission  of  damages  by  demurrer,  §  429. 
error,    correction   of   error   in   assessment,    §  434. 
injunction  bonds,  damages,  facts  not  defenses,  §  529. 

mode  of  assessing,   §  523. 
judgment,  effect  of  judgment,  assessment  of  damages,  §  465. 
jury,  assessment  of  damages  without  jury,  §  428. 

new  trial,  when  new  trial  may  be  called,  §  433. 

tarn  quam  jury,  §  432. 
motion  to  set  aside,  correction  of  error  in  assessment,  §  434. 

excessive  or   insufficient   verdict,   setting  aside,   §  459. 
pleading,  issues,  effect  of  not  answering  allegation  of  damages,  §  416. 
reduction   of   damages,   evidence   of   defendant,    §  430. 
remittitur,  verdict,  necessity  that  judgment  follow  verdict,  §  466. 


INDEX.  5771 

Assessment  of  Damages — continued. 

replevin  bonds,  assessment  of  damages  in  suit  on  bond,  §  502. 

judgment  in   replevin   suit,   effect,   §  506, 

sureties,   non-liability   for   judgment   in   replevin   suit,    §  503. 
vendor   and    purchaser,    damages    recoverable    by    purchaser    against 

vendor  of  land,  suits  for  specific  performance,  §  590. 
verdict,  parties,  verdict  where  there  are  several  parties,  §  463. 

rendition   and  amendment  of  verdict,   §  457. 
writ   of   inquiry,   §  427. 

admission  of  damages  by  default  or  demurrer,  §  429. 

Assessments 

see  Fraternal  Benefit  Societies;   Public  Improvements. 

Assignments 

accounts,    consequential    damages,    certainty   of    damages,    necessity, 

proximate  result  of  act  or  omission,  §  53. 
attachment,  action  for  wrongful  attachment,  parties  who  may  sue, 

attorney's  compensation,  actions  for  compensation,  value  of  services 

rendered,  admissibility  of  evidence,   §  682. 
bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 

measure  of  damages,   §  539b. 
bills  and  notes,   consideration,  parol  evidence  to  show  defect  of  con- 
sideration,  §  554. 
recoupment  and  counterclaim,  acts  which  may  be  basis  of  re- 
coupment,  §  181. 
breach  of  bonds,  assignment,  §  474. 

assessment  of  damages,  American  statutes  and  practice,  §  474 

statute  of  8   and  9   William   III.,   §  472. 
consideration,  parol  evidence  to   show  defect  of  consideration, 

§  554. 
debt,  action  of  time  of  bringing,  default,  §  474. 
certainty  in  nature  and  cause  of  damage  required,  §  53,  n  7. 
claims    against    government,    evidence    of    value,    property    without 

market  value,   §  448. 
claim  of  government,  recoupment  and  counterclaim,  parties,  §  176. 
contracts,  certainty  of  damnges,  anticipated  profits,  §  59n. 

value   of   property,   evidence,   actual   sales,   offers   for  property, 

market   quotations,    §  447. 
vendor  and  purchaser,  damages  recoverable  by  purchaser  against 
vendor  of  land,  oral  contract,  §  583. 
covenant   against  incumbrances,   assignment,   §  621. 

breach,  rule  of  damages,  remote  losses,  §  622. 
covenants  for  title,  breach  of  covenant,  conveyances,  measure  of  dam- 
ages,  §  599. 
causes  of  action,  damage  accruing  subsequent  to  action,  §113. 
entirety,    release    or    death    of   one    or    several   parties    entitled 
to   damages,    §  133. 
covenants  of  warranty  and  quiet  enjoyment,  §619. 

extinguishment  of  adverse  title  by  covenantee,   §  610. 
debts,    nssisrnmcnt    for    colloction,    wrong   without   injury     §  3. 
deeds,  breach  of  covenants,  assignment,  §  472.  ' 

condition  of  derd,  contract  for  services  of  attorney,  evidence  of 
value,  §  682.  •^' 

judgments 

injunction  bonds,  damages,  defenses,  §530. 
restitution    after   reversal    of   judgment,    §  469. 

compensation  for  loss  of  iise  of  property,  liability  of  third 
parties,    §  469. 
landlord  and  tenant,  rent,  apportionment,  §  850. 
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leases,  assignment  or  subletting,  breach  of  covenant  not  to  assign, 
daw  ges,   §  861. 
business,  recovery  for  damages  to  business  of  lessee,  §  867. 
contract  for  particular  work,  breach,  consequential  losses,  con- 
tractor 's  liability,  §  702n. 
covenants  not  to  sublet  or  assign,  liability  for  breach,  proximate 

cause  of  loss,  improper  use  of  premises,  §  S61. 
damages  recoverable  by  purchaser  against  vendor  of  land,  adjust- 
ment of  counterdemands  on  rescission,  §  587. 
express    indemnity,    damages    recoverable,    costs,    expenses    and 

attorney 's  fees,  remote  and  consequential  losses,   §  762. 
repairs,   assignee's   liability   for   repairs,    §859. 
marshaling  and  distribution,  rights  of  creditors  where  funds  belong 

to  two  depositors,  §  1961. 
money  paid,  allowance   of  interest,   §  326. 
mortgages 

breach   of  contract  to  assign,   consequential  damages,   §  45n. 

value  of  property,  elements  of  value,  presumptions,  §  448. 
injunction   bonds,   damages   from   restraint  of  injunction,   §  527. 
payment,  guaranty  of  payment,  measure  of  liability,  of  guaran- 
tor, §  732. 
persons  to  whom  payment  may  be  made,  §  231. 
suretyship,  contribution,   basis,  liability   for   costs,   §  756. 
tender,  necessity  that  tender  be  unconditional,   §  270. 
officers,  nonperformance  of  official  duties,  right  of  action,  §  484. 
parties,  availability  of  set-off  against  assignees,   §  176. 

bonds,  wrongful  attachment,  parties  who  may  sue,   §  511. 
patents,  assignment  of  damages,  recovery  by  assignee,  §  1186. 
payment,  application,  debtor 's  right  to  direct  application,   §  235. 
effect,  §  218. 

mode   of  making  payment,   §  216. 
persons  to  whom  payment  may  be  made,  §  231. 
recoupment,   validity   of   claim   essential,    §  174. 
rent,   apportionment    of   rent,    §  850. 

sales,  assignment  of  claim  for  goods  sold,  value  of  property,  elements, 
evidence,  §  448. 
warranties  of  title,  existence,  §  668. 
set-off  of  judgments,  assignee 's  rights,  absolute  purchase  of  judgment, 
§202. 
interest   of   real   parties   considered,    §  200. 
suretyship 

surety's   remedies    for   indemnity,   adjustment   of   rights    of   co- 
sureties, §  758. 
contribution    between    co-sureties,    conclusiveness    of    judg- 
ment, §  760. 
surety's  ri2:ht  to   call  upon   creditor  to   collect   debt,  damages, 
§  74f. 
tender,    conditions,   tender   must   be    unconditional,    §  270. 
usury,  who  may  take  advantage  of  usury,  §  314. 

Assignments  for  Benefit  of  Creditors 

see  Insolvency. 

bonds,  suretyship,  contract  not  to  be  extended  by  construction,  §  726. 

cause  of  action,  entire  demand  may  be  severed,  §  109. 

insurance,   collateral   security,  life  insurance  as  collateral,  violation 

of  condition  by  insured,  §  834. 
interest,  judgments  pending  review,  §  389. 

suspension    of    interest,    process,    payment    prevented    by    legal 
process,  §  381. 
parties,  joinder  of  parties,  general  and  special  owners,   §  139. 
payments,  application,  pro  rata  application,  §  242. 
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suretyship,   contracts  not  to   be   extended   by   construction,   illustra- 
tions,  §  726. 
unliquidated  claims,  surety's  right  to  set  up  recoupment,  equi- 
table offset  of  joint  indebtedness,  §  744, 
telegraph  messages,  delay  in  transmission  or  delivery,  damages,  loss 

of  claim,  attachment  of  property  by  other  creditors,  §  965. 
usury,  who  may  take  advantage  of  usury,  §  314. 

Associations  and  Societies 

actions,   parties   plaintiff,   person   in   whom   legal  interest   is   vested, 

§130. 
exemplary  damages,  liabilitj'  of  voluntary  societies  for  exemplary 

damages,  §  412. 
expulsion,   consequential   damages,   certainty,   §  57. 

losses  as  elements  of  damage,  what  losses  consist  of,  §  79. 
mental  suffering,  §  96. 

compensatory  damages,  mental  suffering  independent  of  phy- 
sical harm,   §  96. 
regalia,  baggage,  what  constitutes  baggage,  §  954. 

Assumpsit 

assessment  of  damages,  jury,  when  new  trial  may  be  called,  §  433. 
bills  and  notes,  partial  failure   of  consideration,   §  544. 
breach    of   contract,   damages    recoverable    by    vendor    against   pur- 
chaser, measure  of  damages,   §  570. 
brokers,  liability,   disregard   of  instructions,   §  786. 
carriers  of  passengers,  duty  of  carrier,  protection  of  passenger,  §  941. 
cause   of   action,   entirety,   implied  assumpsit  follows   consideration, 

§132. 
contracts  for  services,  implied  contracts,  right  of  finder  of  property 
to  recover  for  services,   §  679. 
measure  of  damages,  effect  of  express  contract  fixing  compensa- 
tion, §  678. 
wrongful  dismissal  of  employee,  measure  of  damages,  remedies, 
actions,  §  692. 
contracts  for  works,  demands  for  part  performance   of  entire   con- 
tract,  allowance   of   recovery   on   quantum   meruit,   action   by 
contractor   against   employer,    §  709. 
interest  on  judgments,  §  333. 
judgment,  necessity  of  certainty,   §  467. 
landlord 's  action  for  use  and  occupation,  measure  of  recovery,  §  842. 

nature,  lease   as   evidence  of  value,    §  841. 
lost  property  found,  recovery   on   quantum  meruit,   §  679. 
master  and  servant,  breach  of  contract,  compensation  as  measure  of 
damages,  §  678. 
wrongful  discharge  of  employees,  measure  of  damages,  remedies, 
§692. 
mitigation  of  damages,  action  for  rebuilding  house,  §  544. 

measure  of  prevention,  return  of  propertv,  discharge  of  plain- 
tiff's debt,  §156. 
payment,  pleading,   §  232. 
sales,  executed  sales,  recoverj'  by  seller  of  full  value,  payment  by  bill 

or  note,  §  644. 
set-off,  counterclaim  and  recoupment,  acts  which  may  be  basis  for 
recoupment,  |  181. 
cause  of  action  and  cross-claim,   §  183,  n77. 
specific  performance,  vendor  and  purchaser,  breach  of  contract  by 

purchaser,  measure  of  damages,   §  570. 
suretyship 

remedies  for  indemnity,  action  against  principal  for  money  paid, 
§745. 
Suth.  Dam.  Vol.  V.— 59. 
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suretyship — continued. 

contribution  between  cosureties,  accrual  of  right  of  action, 
voluntary  payment,  validity  of  debt,  conflict  of  laws, 
§759. 
payment  giving  right  to  reimbursement,  §  750. 
when  right  of   action   accrues,   §  747. 
usury,  recovery  under  usury  statutes,  §  317. 
verdicts,    amendment    and    rendition    of,    §  458. 

certainty,   necessity  that  judgment  be   certain,   §  467. 
parties,   verdict   where   there   are    several   parties,    §  463. 

Assumption  of  Bisk 

contributory  negligence  distinguished  from,   §  1325. 

Federal  Employers '  Liability  Act,  risks  assumed  under,  §  1322. 

Attachment 

act  of  God,  destruction  of  property,  forthcoming  bonds,  conditions, 

breach,  §  517. 
actual   damages,   attachment  bonds,   damages  recoverable,    §  512. 
agency,   implied    warrantv    of    authoritv,    agent 's    liabilitv,    general 
rule,  §  797. 
liability  to  third  persons,  attachment  bonds,  exemplary  damages, 

§514. 
payments,  application  by  debtor,  §  235. 
animals  injured,  sheriff's  neglect,  official  bonds,  measure  of  damages 

against   sureties,    §  488. 
appeal  and  supersedeas  bonds,  liability  in  state  courts  if  judgment  is 

in  part  for  money  or  in  rem,  §  534. 
assault  by  oflBcer,  mitigation  of  damages,  evidence  disclosing  fact  re- 
ducing injury,  §  159. 
bankruptcy,  attachment  bonds,  wrongful  attachment,  damages  recov- 
erable, §512. 
bills  and  notes,  consideration,  partial  failure  of  consideration,  avail- 
ability of  defense,   §  545. 
stipulations  for  attorney's  fees  and  costs,  effect  on  negotiability, 
amount    recoverable,    §  564. 
bond  to  satisfy  judgment,  conditions,  §  519. 
bonds,   accrual  of  cause   of  action,   §  510. 

consequential    damages,    certainty,    recovery    of    items    of    dam- 
ages which  are  certain,   §  55. 
recovery    for    successive    consequences    of    act    or    omission, 
§58n. 
costs  and  expenses  of  defending  against  attachment,  §  516. 
damages  recovered  by  officer,  recoupment,  parties,   §  175. 
defenses  or  mitigation  of  damages,  what  may  be  shown,   §  515. 
exemplary   damages,    §  513. 

wrong  done  with  bad  motive,  violation  of  contract,  §  390n. 
express  indemnity,  damages  recoverable,  costs,  expenses  and  at- 
torney 's  fees,   remote  and  consequential  losses,   §  762. 
indemnity,  agent's  liabilitv  to  third  persons,  implied  warranty 

of  authority,   §  797. "" 
pleading  and  proof  of  wrongful  attachment,   §  510. 
replevin  bonds,  conditions  required  by  statute,   §  501. 
statutory    bonds,    condition    required    by    statute,    necessity    of 

compliance,   §  475. 
statutory    bonds    and    undertaking    to    pay   damages    and    costs, 

damages  recoverable,   §  85. 
surety 's  liability,  measure   of  damages,   §  723n. 
wrongful  attachment,  actual  damages,  §§  512,  513. 
breach  of  contract  to  discontinue  action,  elements  of  damage,  losses, 
§  79.  ^  >  > 
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breach    of    covenant    against    incumbrances,   rule    of   damages,   pay- 
ment of  incumbrances,  damages  if  not  paid,  §  623. 
causes  of  action 

entirety,  double  remedies,   §  119. 

what  is  not  a  double  remedy,  §  119. 
conspiracy    to    prevent,    act    or    omission    as    proximate    cause,    cer- 
tainty, §  30. 
costs  and   attorney's  fees,   consequential   damages,  recovery  of  suc- 
cessive  consequences,   §  58. 
covenants  against  incumbrances,  breach,  amount  jjaid  to  remove  in- 
cumbrance as  damage,  §  623. 
dissolution,  attorney's  fees,  right  to,  §3,  n24. 

bonds,    damages    recoverable,    §  512. 
elements  of  damage,  losses,  bonds  and  undertakings,  damages  and 

costs,   §  85. 
evidence,  opinions  on  subjects  of  common  experience  and  observation, 

admissibility,   §  443. 
exemplary  damages,  allowance,  §  393. 

restriction   and   denial,  Washington  rule,   §  400. 
exempt    property,    trover,    mitigation    of    damages,    §  1138. 
foreign  attachment,  payment,  to  whom  payment  may  be  made,  §  231. 
forthcoming  bonds,   §  517. 

measure  of  damages,   §  518. 
fraud,  false  representations,  remote,  conjectural  and  contingent  dam- 
ages,   §  1176. 
indemnity,    damages    recoverable,    mental    and    x^hysical    suffering, 

liability  for   original   trespass,   §  763. 
injunction   bonds,   damages  recoverable,   damages   from   restraint   of 
injunction,   suspension   of  owner's   control   of  property,   §528. 
injury  to  property,  opinion  evidence,  instances  of  rejection  and  ad- 
mission   of   opinions,    §  443. 
interest,  allowance  of  interest  on  judgments,   §333.. 
damages  incident  to  debt,  §  372. 

suspension    of    interest,    process,    payment    prevented    by    legal 
process,  §  381. 
lost   property,   measure   of   damages   against   officers   for   neglect   of 

duty,  nominal   damages,   §  491. 
malicious    issuance,    elements    of    damage,    mental    suffering,    §  95. 
malicious  prosecution,   damages,   elements,   expenses,   §  1238. 

"malice,"  defined,   §  1239. 
officers,  neglect  of  duty,  measure  of  damages,  nominal  damages,  §  490. 
official  bonds,  neglect  of  dutv,  measure  of  damages  against  sureties, 
§  488.  _ 
private  injuries  covered  by  official  bonds,   §  487. 
parties,  bonds,  wrongful  attachment,  parties  who  may  sue,   §  511. 

joinder  of  parties,  general  and  special  owners,  §  139. 
payment,  to  whom  payment  may  be  made,   §  231. 
pleading,  necessity  of  alleging  special  damages,  §  421. 
recoupment   and   counterclaim,  jiarties,   §  175. 
release   of  property,   officers,  neglect  of  duty,   measure   of  damages, 

nominal  damages,  §  490. 
replevin 

bonds,  conditions  renuired  by  modern  statutes,  §  501. 

sureties,  non-liability  for  judgment  in  replevin  suit,  §  503. 
defendant's   rights,    recovery   of   damages   as    affected   by   title 
or  interest  in  property,  §  1160. 
right   of  action,  damnum  absque  injuria,   §  3. 
sale  illegal,  officers,  neglect  of  duty,  measure  of  damages,  nominal 

damages,   §  491. 
sheriff's,   official   bonds,    private    injuries   covered   bv   official   bonds, 
§  487. 
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suretyship,  creditor's  duty  to  acquire  liens,  necessity  of  notice  of 

reliance,  §  739. 
trespass  to  personal  property,  mitigation  of  damages,   §  1104. 

special  and  consequential  damages,  remote  damages,  §  1102. 
trover 

mitigation   of  damages,   §§  1138,  1141. 

\\-ilful  taking  or  refusal  to  surrender,  §  1140. 
usury,  who  may  take  advantage  of  usury,  §  314. 
vacation,  breach  of  contract,  measure  of  damages,  losses  as  elements 

of  damage,  §  79. 
violation    of    rights,    actual    damages,    triviality,    right    to    nominal 

damages,   §  11. 
WTongful  attachment,  cause  of  action,  entirety,  what  is  not  a  double 
remedy,  §  119. 
definition,  §  510- 
measure  of  damages,  injuries  to  business  because  of  attachment, 

§  1237. 
mitigation   of  damages,   measures  of  prevention,    §  157n. 

return  of  property,  discharge  of  plaintiff  'a  debt,   §  156. 
pleading,   special   damages,   necessity   of   alleging,    §  420. 

Attorneys 

abandonment  of  case,  contracts  for   services,  necessity  of  full  per- 
formance,  inability   to   perform,    §  687. 
admissions,   trespass   to   personal   property,   mitigation   of   damages, 

ownership  of  property,  m.otive,   §  1107. 
advice  of  counsel,  attachment  bonds,  exemplary  damages,  §§  513,  514. 
exemplary    damages,    enhancement    and    mitigation,    wealth    of 
defendant,  scope  of  inquiry,  §  405. 
restriction  and  denial,  Washington  rule,   §  400. 
malicious  prosecution,  probable  cause  as  defense,  §  1240. 
mitigation  of  damages,  §  154. 
absence  of  malice,   §  150. 
trespass  to  real  property,  mitigation  of  damages,  §  1027. 
agent's  duties  and  liabilities,  right  of  principal  to  indemnity,  scope 

of  agent's  liability,   §771. 
argument   of   counsel,   verdicts,   excessive    and  insufficient   verdicts, 

improper  argument  of  counsel,  §  459. 
bills  and  notes,  measure  of  liability  of  agents  for  defaults  in  regard 
to  commercial  paper,   §  776. 
payment,  application  by   creditor,   §  240. 
breach  of  dutv,  contract  for  services  of  attorney,  evidence  of  value, 

§682. 
compensation,    actions    for    compensation,    value    of    services,    evi- 
dence, §  682. 
contracts  for  services,  quantum  meruit  recovery,  defenses,  §  679. 
evidence,  pecuniary  items,  necessity  of  proof  by  plaintiff,  opin- 
ions, §  441. 
value  of  services,  judicial  notice,  §  680. 
opinion  evidence,   §§  445,  446. 
compromise  and  settlement,  contract  for  services  of  attornev,  evi- 
dence of  value,   §  682. 
consequential  damaees.  loss  of  risht  of  action  for  slander,   §16. 
contingent  fees,  actions  by  attorneys  for  compensation,  value  of  serv- 
ices  rendered,    admissibility   of   evidence,    §  682. 
contracts  for  services,  entire  and  apportionable  contracts,  perform- 
ance, §  691. 
necessity  for  full  performance,  inability  to  perform,  §  687. 
dissolution  of  relation,  contracts  for  services  of  attorney,  evidence 

of  value,  §  682. 
docket  fees,  officers  and  public  employees,  bonds,  construction,  §  485. 
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election  of  ofl&cers,  contracts  for  services,  inability  to  perform  §  687. 
employment,  injunction  bonds,  defenses,  facts  not  available  as  de- 
fenses, §  529. 
employment,  agent 's  liability  to  tliird  persons,  implied  warranty  of 

authority,  §  797. 
fees,  costs,  see  Costs. 
fraud,  contracts  for  services  of  attorney,  evidence  of  value,  §  682. 

exemplarv  damages,  allowance,  rule  of  United  States  Supreme 
Court,    §  392. 
instructions  violated,  agent's  particular  duties  and  liabilities,  prin- 
cipal's right  to  indemnity,   §  771. 
interest,  allowance  against  agents,  trustees  and  officers,  §  353. 
joint  liability,  exemplary  damages,  joint  liability  for,  §  407. 
judgments,  payment,  to  whom  payment  may  be  made,  §  231. 
license  fees,  bonds  of  public  officers,  construction,  §  485. 
liens,  right  to  lien,  set-off  of  judgments,  §  204. 
tender,  effect,  collateral  securities,  §  277. 
money  paid  into  court,  §  278. 
mitigation  of  damages,  official  neglect,  §  160. 
money  withheld,  interest  as  damages  incident  to  debt,  §  372u. 
negligence,  act  or  omission  as  proximate  cause  of  injury,  consequen- 
tial damages,   §  30n. 
contracts  for  work,  defects,  consequential  damages,  §  705. 
employee's   liability   for   violation    of    contract,    recoupment    of 

damages,   consequential  losses,    §  695. 
loss  of  right  of  action,  consequential  damages  for  torts,  right  to 

damages,    §  16. 
measure  of  agent 's  liability,  defaults  in  regard  to  bills  and  notes, 
§  776. 
papers,  baggage,  what  constitutes  baggage,  §  954. 
parties,  joint  and  several  liability  for  torts,  §  140. 
payment,  to  whom  payment  may  be  made,  §  231. 

quantum  meruit,  contract  for  services  of  atforrey,  evidence  of  value, 
§682. 
evidence,  defenses,  §  679. 
stipulation,  replevin  bonds,  judgment,  what  may  be  shown  in  defense 

or  in  mitigation,  §  507. 
tender,  necessity  of  keeping  tender  good,  §  272. 
persons  to  whom  tender  should  be  made,  §  265. 
sufficiency,  amount,  §  266. 
time  lost,  carrier's  refusal  to  carry,  damages,  loss  of  time,  expense, 

exposure  and  humiliation,  §  936. 
violation    of    duty,   exemplary   damages,   allowance,   rule    of   United 
States  Supreme  Court,  §  392. 

Attractive  Dangers 

infant   injured,   consequential   damages   for  torts,  liability,  illustra- 
tions, §  19. 

Auctions 

agency 

duty  to  adhere  to  instructions,  §  774. 

implied  warranty  of  authority,   agent's  liability,  general   rule, 

§797. 
liabilitv  to  third  persons,  acts  in  excess  of  or  without  authority, 

§  798. 
measure  of  damages,  action  without  authority,  §  798. 
possession    of   T)ropertv   as   possession    of   principal,    accounting, 

duty  of  agent,  §  769. 
rights,  reimbursement  of  expenditures,  §  789. 
violation  of  duty,  secret  profits,  §  769. 
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authority  to  purchase,  agent's  liability  to  third  persons,  implied  war- 
ranty of  authority,  §  797. 
breach  of  covenant  against  incumbrances,  rule  of  damages,  remote 

losses,    §  622. 
broker's  compensation,  amount  of  compensation,  usual  and  custom- 
ary rate,  no  special  contract,  §  683. 
carriers  of  goods,  loss  or  injury  to  property,  proof  of  value,  §  933. 
contracts    for    services,    wrongful    discharge,    measure    of    damages, 

liability  for  expenses  and  lost  commissions,  §  694. 
duties,  liability  of  auctioneer  who  misdescribes  land,  §  782. 
evidence  of  value,  actual  sales,  §  447. 
expenditures  of  agent,  right  to  reimbursement,   §  789. 
factors,  liability,  sale  on  unauthorized  terms,  §  782. 

fraud,  false  representations,  measure  of  damages,  removal  of  goods 
purchased  at  auction  sale,  §  1173. 
natural  and  proximate  consequences  of  fraud,  §  1163. 
sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647. 
action  bv  purchaser  against  seller,  proof  of  value  of  property, 

§  654. 
action  bv  seller  against  purchaser,  breach  of  contract,  damages, 
§647. 
value  of  property,  evidence,  actual  sales,  offers  for  property,  market 

quotations,  §  447. 
vendor  and  purchaser,  breach  of  contract  by  purchaser,  measure  of 
damages,  §  570n. 
breach  of  contract  by  vendor,  measure  of  damages,  nominal  dam 
ages,  §  582. 
oral  contract,  damages  recoverable  by  purchaser,  §  583. 
damages  recoverable  by  purchaser  against  vendor  of  land,  suits 
for   specific  performance,    §  590, 

Australia 

interest,    allowance    on    annuities   and   legacies,    §  344. 
trover,  special  and  consequential  damages,  §  1129. 

Automobiles 

collisions,  consequential  damages,  nervous  shock  as  physical  injury, 
right   to   recovery   for   nervous   shock,    §  22. 

fraud,  sale  of  automobile,  misrepresentations  as  to  ability  to  pay, 
damages,  §  1174. 

painting,  contract  for  particular  work,  contractor 's  liability,  conse- 
quential damages  for  defective  work,  §  705. 

repair,  evidence,  opinions  on  subjects  of  common  experience  and 
observation,  admissibility,   §  443. 

B 

Back  Injured 

consequences    of    injury,    recovery    for    secondary    consequences,    ag- 
gravation of  disease,  etc.,  §  1244. 
pleading,  necessity  of  alleging  special  damages,  §  421. 
verdicts,  amount  to  be  allowed  for  pain  and  suffering,  §  1242n. 

excessive  or  inadequate  verdicts,  discretion  of  court  as  to  dam- 
ages, instructions,  §  1256. 

Baggage 

abusive  language,  ejection  of  passenger,  mental  suffering,  §  943. 
alighting  at  wrong  place,  damages  peculiar  to  passengers,  §  939. 
carried   beyond   destination,   consequential   damages,   proximate   con- 
sequences of  act  or  omission,  wilful  or  malicious  injuries,  §  43. 
definition,  what  is  baggage,  §  954. 
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Baggage — continued. 

ejection  of  passenger  at  wrong  place,  damages,  separation  from  bag- 
gage, §  939. 
exemplary  damages,  negligence  or  breach  of  duty  by  carrier,  §  950. 
loss  of,  or  injury  to  baggage,  §§  954,  955. 
marine  insurance,  losses^  general  average,  §  818. 
mental  anguish  independent  of  other  injury  to  passenger,  §  943. 
sleeping  car  companies,  liability,  §  956. 
value,  disclosure,  §  954. 

Bail 

appeal,  interest  and  damages  awarded  on  appeal,  §  539. 

bonds,  actions  as  to  sureties,  liabilitv  for  executor's  debt  to  estate, 
§  495. 
conditions,  instances'  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  536. 
measure  of  damages  against  officers  for  neglect  of  duty,  bonds 
insufficient,  nominal  damages,  §  491. 

breach  of  contract,  damages  recoverable  by  purchaser  against  vendor 
of  land,  defaulting  vendee 's  rights,  conflict  of  American 
cases,  §  586. 

civil  actions,  bail  bonds  and  penal  bonds,  distinctions,  §  539b. 

insufficient  bonds,  officers,  neglect  of  duty,  measure  of  damages, 
nominal  damages,  §  491. 

interest,  demand,  necessity  to  secure  allowance  of  interest,   §  351. 

malicious  prosecution,  mitigation  of  damages,  evidence  that  plain- 
tiff could  have  secured  release  on  bail,   §  1240. 

officers,  measure  of  damages  against  officers  for  neglect  of  duty, 
nominal  damages,  §  489. 

official  bonds,  private  injuries,  covered  by  official  bonds,   §  487. 

replevin  bonds,  original  conditions,  §  499. 

Bailments 

animals,  necessity  of  alleging  special  damages,  illustrations,  §  420. 
compensation,  contracts  for  services,   quantum  meruit  recovery,   de- 
fenses, §  679. 
value  of  property  as  measure  of  damages,  §  105. 
consequential  damages,  breach  of  contract,  proximate  consequences 
of  breach,  illustrations,  §  46. 
recovery  only  when  contemplated  by  parties,  §  46. 
conversion,  breach  of  duty  by  bailee,  elements  of  damage,  losses,  §  79. 

parties,  joinder  of  parties,  general  and  special  owners,   §  139. 
delivery,  employee 's  liability  for  violation   of  contract,  recoupment 

of  damages,  consequential  losses,  §  695. 
depositaries,  bonds,  absolute  liability  for  money  received,  §  479. 
evidence  of  value,  admissibility,   §  445. 

horse  injured  by   negligent   driving,   consequential  damages,    §  57. 
interest,  allowance  of  interest,  money  had  and  received,  §  352. 

money  loaned,  §  325. 
losses  as  elem.ents  of  damage,  what  losses  consist  of,  conversion  by 

bailee,  §  79. 
negligence,  consequential  damages,  acts  of  third  person,  §  42. 
elements  of  damage,  value  of  property,  §  105. 

employee 's    liability    for    violation    of    contract,   recoupment    of 
damages,  consequential  losses,  §  695. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
public  officers,  absolute  liability  for  money  received,  §  479. 
replevin   bonds,   damages   when   plaintiff  recovers   as   special  owner, 

§508. 
sales,  value  of  property,  evidence,  actual  sales,  offers  for  property, 
market  quotations,  §  J47. 
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trespass  to  personal  property,  title  or  interest  of  plaintiff  in  property, 

amount  of  damages  recoverable,  §  1097. 
trover,  time  of  conversion,  §  1112. 

value  of  property,  proof  of  value,  §  1113. 

Balloons 

trespass  to  real  property,  aggravation,  special  damages,  §  1028. 

Bankruptcy 

agent's  liability  to  third  persons,  scope  of  authority,  §  796. 

attachment,  action  for  wrongful  attachment,  parties  who  may  sue, 
§  511. 
bonds,  damages  recoverable,  §  512. 

bills  and  notes,  amount  recoverable  by  holder  of  bill  or  note,  princi- 
pal sum,  §  541. 

bonds,   conditions,   instances   of   liability   under   statutes   specifying 
certain  conditions  of  appeal  bonds,  §  536. 
penalty  as  limit  of  recovery,  exception  as  to  interest,  §  478n. 

guaranty,  collateral,  guarantor's  liability  where  collateral  is  given, 
§  734. 

interest,  allowance  of  interest  on  judgments,   §  333. 
suspension  of  interest,  miscellaneous  cases,  §  380. 
tender  stopping  interest,  §  383. 

judgments,  interest  on,  §  333. 

malicious  prosecution,  damages,  elements,  §  1238. 

mitigation  of  damages,  benefit  not  derived  from  defendant,  §  158. 

parties,  bonds,  wrongful  attachment,  parties  who  may  sue,   §  511. 

payment,  applicatioTi.  debtor's  right  to  direct  application,  §236. 

penalties,  bonds,  limit  of  recovery,  interest,  §  478. 

personal  injuries,  damages,  earning  capacity  diminished,  §  1246. 
expenses  for  physical  and  surgical  aid,  recovery,  §  1250. 

release,   execution   of  release  by  or  to   one  of   several   claiming  or 
liable,  effect,  §  257. 

suretyship,  creditor's  duty  to  realize  on  securities,  refusal   of  pay- 
ment, application  of  deposit  to  indebtedness,  §  737. 

tender,  suspension  of  interest,  §  383. 

trespass  to  personal  property,  remedy,  comprehensiveness  of  remedy, 

§  1094. 
trover,  recovery  of  value  of  property  sold  in  bankruptcy  proceedings, 
§1116. 

usury,  who  may  take  advantage  of  usury,  §  314. 

Banks  and  Banking 

accounts,  payment,  application   of  general  payment  to  oldest  debt, 

§243. 
agents   and   officers,  bills  and  notes,  measure   of  liability  of  agents 
for  defaults  in  regard  to  commercial  paper,  §  775. 
bonds,  liquidated  damages,  alternative  contracts,  §  282. 
consequential    damages,    injury    through    third    person,    stock- 
holder 's  right  of  action  for  negligence  in  conducting  cor- 
poration, §  33. 
duty  of   agent  to   adhere  to  instructions,  liability  for  exceeding 

commissions,  §  774. 
implied   warranty   of   authority,   agent's   liability,   general   rule, 

§  797. 
liability  to  third  persons,  implied  warranty  of  authority,  §  797. 
payment,  to  whom  payment  may  be  made,  §  231. 
right  of  agent  to  compensation,  duties,  secret  profits,  §  768. 
tender,  to  whom  tender  may  be  made,  §  265. 
bank  books,  trover,  conversion  of  money  securities,  measure  of  dam- 
ages, §1132. 
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banknotes 

tender,  requisites,  in  wliat  money  tender  must  be  made,  §  263. 
sufficiency,  amount,  §  267. 
waiver  and  omission  of  tender  on  sufficient  excuse,  §  273. 
bills  and  notes,  measure  of  liability  of  agents  for  defaults  in  regard 
to  commercial  paper,  §  776. 
payment  in  money  only,  §  559. 
bonds,   discharge   or   reduction   of   surety's   responsibility  by   act   of 
creditor,  §  735. 
employee's    bond,     liquidated     damages,     alternative     contracts, 
§  282. 
breach   of  contract  to  pay   money,   special   obligations,   measure   of 

damages,  §  77. 
cashier 

guaranty,  measure  of  guarantor's  liability,  §729. 

lost  profits,  remote  damages,  §  729. 
interpretations  of  surety's  contract,  continuance   of  commercial 
guaranties,  liability  for  successive  terms  of  bank  cashier, 
§  724. 
contract  not  to  be  extended  by  construction,  §  726. 
charter,  interest,  rate  applicable  afte/  debt  is  due,  §  308. 
checks 

certification,  payment  by,  §  226. 

collection,   liability   of   drawer   and   indorser   for  principal   sum, 

§  555. 
dishonored,  character  and  feeling,  injuries  to,  §  163. 
mental  anguish,  §  95. 
mitigati_on_  of    damages,    conduct    or    character    of    plaintiff 

diminishing  injury,   §  163. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
evidence  of  payment,  §  233. 

forged  check,  sale,  warranties  of  title,  existence,  §  668. 
liquidated   damages,   contracts  for   payment   of  money,   interest 

as  damages,  §  287. 
measure    of   agent's    liability,    defaults    in    regard    to    bills    and 

notes,  §  775. 
payment  of  checks,  breach  of  contract  to  pay  money,  §  77. 

collateral  collected  or  lost  bv  negligence  of  collector  as  pay- 
ment, §  228. 
evidence  of  payment,  §  233. 

forged  indorsement,   interest,   quantum   meruit   claim   to   in- 
terest,  §  324. 
medium  of  payment,  §§  207,  225,  227. 
note,  bill  or  check  as  payment,  §  226. 

duty  of  creditor,  §  227. 
what  is  not  payment,  §  217. 
raised  checks,  liability  of  drawer  and  indorser  for  principal  sum. 

§555. 
tender,  amount,  sufficiency,  §  267n. 

in  what  money  tender  may  be  made,   §  263. 
necessity  that  tender  be  unconditional,  §  270. 
sufficiency,  amount,  §  267. 
collection,  measure   of  agent's  liability,   defaults  in   regard  to   bills 

and  notes,  §§  775,  776. 
consequential  damages,  intervening  cause,  money  deposited  in  bank 

lost,  measure  of  damages,  §  37. 
currency  depreciated,  partial  failure  of  consideration,  availabilitj'  of 

defense,  §  545. 
deposits,  attachment  bonds,  damages  recoverable,  §  512. 
creditor's  right  t^  make  application  of  payments,  §  238, 
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deposits — continued. 

insolvent  bank,  measure  of  agent 's  liability,  defaults  in  regard 

to  bills  and  notes,  §  776. 
interest,  allowance  of,  necessity  of  demand,  §  351. 

money  had  and  received,  §  352. 
money    intermingled,    interest,    allowance    against    agents,    trus- 
tees, and  officers,  §  353n. 
money  lost,  consequential  damages,  measure  of  damages,  §  37. 
payment,  manner,  what  is  not,  §  217. 

persons  who  may  make,  §  230. 
suretyship,   discharge   or   reduction   of   surety,   act   of"  creditor, 
§  735n. 
dividends,  interest,  suspension,  payment  prevented  by  legal  process, 

§381. 
drafts,  factor 's  rights,  reimbursement  by  sales,  §  790. 

payment,    measure    of    agent's   liability   under    various    circum- 
stances, §  774. 
forgery,  interest,  quantum  meruit  claim  to  interest,  §  324. 
fraud,  false  representations,  belief  of  defendant  in  representations, 

§  1169. 
guarantv,  contracts  not  to  be  extended  by  construction,  illustrations, 

§>26. 
insolvencv,    fraud,    natural    and    proximate    consequences    of    fraud, 
§  116.5. 
payment,  medium,  bills  of  insolvent  banks,   §  224. 
interest,  agreements  for  interest,  rate  fixed  by  law  or  custom,  §  306. 
allowance  against   agents,  trustees,  and   officers,   §  253n. 
allowance,  money  paid,  §  327. 

money  had  and  received,  §  352. 
allowance  from  time  when  money  ought  to  be  paid,  §  329. 
demand,  necessity,  §  351. 
judgment  pending  review,  §  389. 
quantum  meruit  claim  to  interest,  §  324. 
rate  applicable  after  debt  is  due,  charter  of  bank,  §  308. 

law  or  custom  fixing  rate,  §  306. 
stockholders'  statutory  liability,  §343. 
suspension,  payment  prevented  by  legal  process,  §  381. 

tender  stopping  interest,  when  tender  may  be  made,   §  385. 
tacit  agreements  to  pay  interest  on  accounts,  §  322. 
landlord  and  tenant,  rent,  apportionment,  §  850. 

liquidated  damages,  certainty,  contracts  for  payment  of  money,  §  287. 
negligence   in    transmission    of   message,   damages,   injurv   to   credit, 

§  965. 
payment,  application  by  court,  §  241. 
application  by  creditor,  §  238. 

to  debt  bearing  interest,  application  to  interest  first   §  244. 
elements  of  damage,  §  77. 
mode  of  payment,  §  215. 

persons  to  whom  payment  may  be  made,  §  231. 
public  officers,  bonds,  neglect  of  duty  by  other  officers,  effect,  §  482. 
rent,  apportionment  of  rent,  §  850. 

reports,  fraud,  person  to  whom  false  representations  are  made,  rep- 
resentations need  not  be  made  to  plaintiff,   §  1170. 
special  damages,  necessity  of  alleging,  checks  dishonored,  §  420. 
stock,   trover,   v^easur^^   -=>£   damages,   property   of   fluctuating   value, 

Pennsylvania  rule,   g  IZ  21. 
suretyship,   creditor's  duty  to  realize  Jn   securities,  refusal  of  pay- 
ment, application  of  deposit  t3  indebtedness,  §  737. 
discharge    or    reduction    of    surety's    responsibility    bv    act    of 
creditor,  §    735n. 
telegraphs  ai;d  telephones,  damages,  loss  of  claim,  §  965. 
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tender,  manner,  in  what  money  tender  may  be  made,  §  263. 

persons  to  whom  tender  should  be  made,  §  265. 

place  of  making,  §  269. 
treasurer,  agent 's  violation  of  duty,  secret  profits,  §  768. 

Barge 

deviation    from    course,    agent's    particular    duties    and    liabilities, 

principal 's  right  to  indemnity,  §  770. 
hiring  barge,  cause  of  action,  entirety,  items  of  accounts,  §  111. 

Barrels 

pork  damaged,  barrels  leaking,  expenses  to  prevent  or  lessen  dam- 
ages between  vendor  and  vendee,  §  89. 

sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses 
and  special  injuries,  §  672. 

Bastards 

agreement  for   support,   cause   of  action,   severance,   contract  to  do 

several  things  successively,  or  one  thing  continuously,  §  llOn. 

bail  bonds  in  civil  fictions,  distinctions,  liability  of  sureties,  §  539b. 

measure  of  damages,  §  539b. 
bonds,    measure    of    damages   against    officers   for    neglect    of   duty, 
nominal  damages,  §  489. 
penalty  as  limit  of  recovery,  exception  as  to  interest,  §  478. 
causes  of  action,  entirety,  parties  to  actions  under  statutes,  §  129. 
Federal  Employers'  Liability  Act,  illegitimates  as  beneficiaries  under, 

§  1332. 
interest,  allowance  of  interest  on  judgments,  §  333. 
libel  and   slander,   special   damages,   accusations  not  actionable  per 

se,  §  1219. 
parties  plaintiff,  action  under  statutes,  §  129. 

Bathhouse 

revocation  of  ticket  of  admission,  elements  of  damage,  pecuniary 
elements,  other  elements,  §  92. 

Battery 

see  Assault  and  Battery. 

Beams 

easements,   beam   right,   covenants   against  incumbrances,   definition, 
•  what  are  incumbrances,  §  620n. 

sales,  breach  of  contract  by  seller,  delay  in  delivery,  damages,  §  664. 
defective  lintel  sold,  warranty  of  quality,  damages  for  breach, 
interest,  expenses  and  special  injuries,  §  672. 

Beans 

sales,  delay  in  delivering  property,  damages,  action  by  purchaser 
against  seller,  §  664. 

Beer 

sales,  warranties  of  quality,  existence,  §  667. 

Bequests 

see  Wills. 

Berths 

see  Sleeping  Car  Companies. 

Beverages 

sale  of  beverage  containing  broken  glass,  warranty  of  quality,  dam- 
ages for  breach,  interest,  expenses  and  special  injuries,  §  672. 
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Bicycle 

baggage,  what  constitutes  baggage,  §  954. 

Bills  and  Notes 

Ch.  Xn,  §§  540-565. 

acceptance,  agents,  measure  of  liability  of  agents  for  defaults  in 
regard  to  commercial  paper,  §  776, 
bills  of  exchange,  liability  of  acceptor,  §  540. 
conflict  of  laws,  law  governing  contract,  §  563. 
consideration,  want  or  failure  of  consideration,  §  542. 
interest  as  damages,  payment  by  maker  or  acceptor,  §  557. 
parties,  liability  of  drawer  and  indorser  for  principal  sum,  §  555. 
principal  sum,  certainty,  §  541. 
re-exchange  and  damages,  dishonored  bills,  §  561. 

when  not  recoverable,  §  562. 
suretyship,  assumption  of  contract,  method,  §  731. 
accommodation   paper,    attorneys'   fees   and   costs,   stipulations   for, 
effect  on  negotiability,  §  564. 
bills  of  exchange,  liability  of  acceptor,  §  540. 
consideration,  parol  evidence  to ,  show  defect  of  consideration, 
§554. 
want  or  failure  of  consideration,  §  542. 
drawers,   liability   of   drawer  and   indorser   for   principal   sum, 

§  555. 
interest,  conflict  of  laws,  general  rule  as  to  contracts,  §  357n. 

damages  to  be  paid  by  maker  or  acceptor,  §  557. 
parol  evidence  to   show  defect   of   consideration,  admissibility, 

§  551. 
parties,    liability    of    drawer    and    indorser    for    principal    sum, 

§555. 
payment,  application  of  general  payment  to  debt  least  secured, 

§  245n. 
recoupment,    election    of    defendant    to    file    cross-claim    or    sue 

upon  his  demand,   §  187. 
stipulations  for  attorney's  fees  and  costs,  effect  on  negotiability, 

amount  recoverable,  §  564. 
suretyship,   assumption   of   contract,   methods,   bills,   and   notes, 
§  731. 
contribution,  who  are  co-sureties,   §  755. 
liability  of  principal  for  surety's  costs,   §  752. 
accord  and  satisfaction,  consideration,  act  or  promise  which  is  new 

consideration,  §  249. 
actions  and  defenses,  circuity  of  action,  §  143. 

endorsee 's   action,   amount   recoverable   against   drawer   and   ac- 
ceptor, partial  payment,  §  541. 
recovery  of  principal  sum,   §  541. 
parties,   joinder   of   defendants,   effect   of   non-joinder   and   mis- 
joinder, §  135. 
parties  plaintiff,  person  in   whom  legal  interest   is   vested,  §  130. 
agents,  measure  of  liability  of  agents  for  defaults  in  regard  to  com- 
mercial paper,  §§  775,  776. 
assessment  of  damages,  admission  of  damages  by  default  or  demur- 
rer, §429. 
correction  of  error,   §  434. 

jury,   assessment   of   damages  without  jury,    §  428. 
assignment,  consideration,  parol  evidence  to  show  defect  of  consid- 
eration,  §  554. 
parties,  liability  of  drawer  and  indorser  for  principal  sum,  §  555. 
recoupment    and    counterclaim,    acts    which    may    be    basis    of 
recoupment,  §  181. 
bankruptcy,  principal  sum,  certainty,  §541. 
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bills  of  exchange,  acceptance,  effect,  liability  for  re-exchange,  §  561. 
acceptor's  liability,  nature  of  agreement,  §540. 
attorneys '  fees  and  costs,  stipulations  for,  effect  on  neeotiabilitv 
§564.  *  •" 

conflict  of  laws,  law  governing  contract,   §  563. 
consideration,  defects  shown  by  parol  evidence,  §§  551,  554. 
fraudulent   or  illegal   in  part,   §  549. 
want  or  failure  of  consideration,  §  542. 
partial,  §  544. 
definitions,  object,  §  560. 
dishonored  bills,  re-exch.ange,   §§560,  561. 

doctrine  of  re-exchange,  foundation  on  equitable  principles,  §  561. 
drawers,    liability    of    drawer    and   indorser    for   principal    sum 
§  555.  ' 

endorser 's  liability  for  principal  sum,  §  555. 
interest,   §  556. 

rate  applicable  after  debt  is  due,  §  309. 
interest  as  damages,  liability  of  drawer  or  indorser,  §  558. 

payment  by  maker  or  acceptor,   §  557. 
liability  of  parties,   acceptors,   §  540. 

drawer  and  indorser,  liability  for  principal  sum,  §  555. 
payment   only  in  money,    §  559. 
principal  sum,  certainty,   §  541. 

re-exchange  and  damages,  dishonored  bills,  §§.560   561 
protested   foreign   bills,    §  563n.  '         ' 

when  not  recoverable,  §  562. 
sales,  warranties  of  title,  existence,  §  668. 

suretyship,    assumption    of    contract,    method,    bOls    and    notes 
§  731.  ' 

contribution,  who  are  cosureties,  §  755. 
trover,   conversion  of  monev  securities,   §  113'' 
value  of  notes  and  bills,   §'565. 
bona  fide  purchasers,  amount  recoverable  by  holder  of  bill  or  note 
defenses,   §  542.  ' 

consideration,  want  or  failure  of  consideration,   §  542 
drawers,    liability   of   drawer    and    indorser   for   principal    Sum 
§  55o.  -^  ^  ' 

guaranty,  effect  of  indorsing  negotiable  paper    §  730 
payment,  guaranty  of  payment,  measure  of  liabilitV  of  guaran- 
tor, §  732.  *  *' 
principal  sum,  certainty,  §  541. 
breach  of  contract,  damages  recoverable  by  vendor  against  purchaser 
measure    of    damages,   notes   given   for  price,    assumption    of 
mortgage,  §  571.                                                                      ^ 
special  obHgations,  measure  of  damages,  contract  to  pay  money, 

breach  of  covenant  of  warranty  and  quiet  enjoyment,  damages,  inter- 
est and  taxes  as  items  of  damages,  §  616 
burden  of  proof  consideration,  want  or  failure  of  consideration    §  542 
carriers,  delay  m  delivery  of  account,  statute  of  limitations  operat: 

mg  to  bar  account,  liability  of  carrier    §  914 
cause  of  action,  severance  of  entire  demand    §  109 
certain    sum   payable   in   money,    amount   recoverable   bv   holder   of 
note,  principal  sum,  §  541.  '     "uiuer   oi 

checks,  certification,  pavment  by  check    §  2^6 

collection^ _liability' of  drawer  and'iAdo"rs'er  for  principal  sum, 

dishonored  checks,  mental  anguish,  necessity  that  anguish  pro- 
ceed from  act  causing  physical  injury   §  95 
mitigation    of    damages,    conduct    or   character   of   plaintiff 
diminishing  injury,  §  163. 
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pleading,  special  damages,  necessity  of  allegation,  §  420. 
evidence    of   payment,    §  233. 
liquidated  damages,  contract  for  payment  of  money,  interest  as 

damages,  §  287. 
measure    of    agent 's   liability,    defaults   in    regard   to    bills   and 

notes,  §  775. 
negligence  in  transmission  of  telegraph  message,  damages,  injury 

to   credit,    §  965. 
payment,  bill  of  exchange  as  payment,  §  226. 

breach    of    contract,    measure    of    damages,    §  77. 
check  as  payment,  §  226. 
duty  of  creditor,  §  227. 
evidence   of   payment,    §  233. 
forged  checks,   §  223. 

forged  indorsement,   interest,   quantum   meruit   claim   to  in- 
terest, §  324. 
note  as  payment,  §  226. 
what   is   not   payment,    §  217. 
raised   check,   bill   and   notes,   liability   of   indorser   and    drawer 

for    principal    sum,    §  255. 
tender,  amount,  sufficiency,   §  267n. 

conditions,  necessity  that  tender  be  unconditional,  §  270. 
manner,  in"  what  money  tender  may  be  made,   §  263. 
sufficiency,  amount,  §  267. 
collection,    attorneys'    fees    and    costs,    stipulations    for,    effect    on 
negotiability,    §  564. 
guaranty  of  collection,  liability  for  costs,  diligence,  §  733. 
liability   where    collateral    is   given,    §  734. 

measure   of   guarantor 's  liability,   §  729. 
measure   of   agent 's   liability,    defaults   in   regard    to    bills    and 

notes,    §§  775,    776. 
value  of  notes  and  bills,  §  565. 
conflict  of  laws 

interest,   §§  556,  557. 

effect  of  change  in  law  of  place  of  contract,  §  368. 
law  governing  where  usury  is  involved,  §§  362,  364. 
place  of  contracting,  determination,   §  358. 
law  governing  liabilities  on  bills  and  notes,  §  563. 
law  of  place  of  contract,  effect  of  change,  §  369. 
re-exchange,  law  governing  liabilities  on  bills  and  notes,  §  563. 
consideration,  accord  and  satisfaction,  act  or  promise  which  is  new 
consideration,  sufficiency,  §  249. 
apprentices,  total  failure  of  consideration,  illustration,  §  542. 
bona  fide  holders,  want  or  failure  of  consideration,  §  542. 
drawers,  liability  of  drawer  and  indorser  for  principal  sum,  §  .?55. 
fraud,  consideration  fraudulent  in  part,  §§  549,  550. 
illegality,    consideration    illegal   in   part,    §§  549,   550. 

effect  of  illegality,  §  550. 
parol   evidence   to   show   defect   of   consideration,   admissibilitv, 
§§551,   554. 
different  agreement,   §  552. 
partial  failure  of  consideration,  §§  544-548. 
admissibility  of  evidence,  §  547. 
availability  of  defense,   §  545. 
defense   as   resting   on   principle   of   rescission   of   contract, 

§548. 
distinctions,    §  544. 

fraud  or  illegality  as  defense,  availability,   §  549. 
nature  of  defense,  cross-action,  §  546. 
partial  want  of  consideration,   effect,   §  543. 
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parties,  liability  of  drawer  and  indorser  for  principal  sum,  §  555. 
payment   only  in   money,    §  559. 
principal  sum,  certainty,   §  541, 

recoupment,   maturity    of    claim    or    demand,    statute    of   limita- 
tions,  §177. 
nature  of  defense,  §  170. 
total  failure  of  consideration,  illustration,  §  5-42. 
vendor  and  purchaser,  breach  of  contract  by  purchaser,  measure 
of  damages,   notes  given   for  price,   assumption   of   mort- 
gage, §  571. 
want   or  failure   of  consideration,   §  542. 
construction,  vendor  and  purchaser,  breach  of  contract  by  purchaser, 
measure  of  damages,  notes  given  for  price,  assumption  of  mort- 
gage,  §  571. 
contracts,   effect   of   fraud,   necessity   of   rescission,    §  549. 

maker  of  note,  contract  of,  §  540. 
conversion,  interest,  allowance  of  interest  on  judgments,  §  334. 

limitation  of  recovery  to  plaintiff's  interest  in  property,  §  1137. 
money  securities,  conversion,  action,  measure  of  damages,  §  1132. 
recoupment    and    counterclaim,    acts    which    may    be    basis    of 

recoupment,  §  181. 
suretyship,  express  indemnity,  contracts  varying  from  indemnity, 
causes  of  action,  measure  of  recovery,  §  766. 
costs,  stipulations  for  attorney's  fees  and  costs,  effect  on  negotiabil- 
ity, amount   recoverable,   §  564. 
creditor's  right  to  make  application  of  payments,  §§  238,  240. 
cross-actions,    consideration,    partial    want    of    consideration,    §§  545- 

548. 
days  of  grace,  payment  before  debt  is  due,  effect,  §  219. 
defenses 

consideration,  defects  shown  by  parol  evidence,   §§  552,  554. 
partial  failure   of    consideration,  availability  of    defense,  §  545. 
partial   want   of   consideration,    §§  544,    546,   548. 
value   of  bills  and  notes,   §  565. 

vendor  and  purchaser,  breach  of  contract  by  purchaser,  measure 
of   damages,   notes   given   for   price,   assumption   of  mort- 
gage, §  571. 
delivery,  discharge  of  debt,  payment  by  gift  inter  vivos,  §  221. 
guaranty,  effect  of  indorsing  negotiable  paper,  §  730. 
parties,    liabilitv    of    drawer    and    indorser    for    principal    sum, 
§555. 
demand,  interest,   §  556. 

interest  as  damages,  liability  of  drawer  or  indorser,   §  558. 
payment   by   maker   or   acceptor,    §  557. 
re-exchange    and    damages    when   not    recoverable,    §  562. 
demand  notes,  consideration,  defects  shown  by  parol  evidence,  §  552. 
interest,  allowance  of  interest  on  account,  §  350. 
necessity  of  demand,  §  351. 
drafts,    acceptance,    effect,    liability    for    re-exchange,    §561. 

agreement   to   accept   draft,   non-performance,   measure   of   dam- 
ages,  S  540. 
bills   of  exchange,   liability  of   acceptor,   §  540. 
factor's  rights,   reimbursement  by  sales,   §790. 
payment,  interest  as  damages  accessory  to  principal,  §  372. 

measure   of   agent's   liabilitv   under   various    circumstances, 
§  774. 
eviction    of   lessee,    recovery   of   rent    barred,    §  84S. 
evidence 

consideration,  defects  shown  by  parol  evidence.  §§  551-554. 
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partial  want  of  consideration,  §  547. 
interest,  §  556. 

interest  as  damages,  payment  bj'^  maker  or  acceptor,  §  557. 
payment,  §  233. 

suretyship,  contribution,  who  are  cosureties,  §  755. 
value,  actual  sales,   §  447. 

property  without  market  value,   §  448. 
expenditures,  collections,  right  of  agent  to  charge  for  exchange  and 

interest,   §  791. 
factors,  accounts,  duty  of  factoV  to  render,  effect  of  misrepresenta- 
tion,   §78. 
funds,  remitting,  consequences  of  failure  to  obey  orders,  §  785. 
reimbursement,   right   of  factor   to   reimburse   himself   by   sales, 

§790. 
right  of  factor  to  do  business  in  his  own  name,  §  782. 
failure  of  consideration,  parol  evidence  to  show  defect  of  considera- 
tion, §  553. 
fraud 

consideration  fraudulent  or  illegal  in  part,  §  549. 
partial  want   of  consideration,   §§  545,  548. 
want  or  failure  of  consideration,  §  542. 
expenses  of  litigation,  recoverv  in  addition  to  actual  damages, 

§  1177. 
false  representations,  measure  of  damages,  difference  in  value, 

§1171. 
note   of   insolvent,   purchase    induced  by  false   representations, 

measure  of  damages,  §  1171. 
parties,  liability  of  drawer  and  indorser  for  principal  sum,  §  555. 
principal   sum,   certainty,   §  541. 
gifts,  consideration,  want  or  failure  of  consideration,  §  542. 
guaranty,  collateral,  guarantor's  liability  where  collateral  is  given, 
§>34. 
conflict  of  laws,  law  governincj  contract,  §  563. 
contracts  not  to  be  extended  by  construction,  illustrations,  §  726. 
distinguishing  characteristics  of  guaranties,  right  to  terminate 

liability,  interest  and  attorney's  fees,  §723. 
effect  of  indorsing  negotiable  paper,  §  730. 
indorsement  of  negotiable  paper,  effect,  §  730. 
liability  where  collateral  is  given,  §  734. 

measure   of  guarantor 's   liability,   lost  profits,  remote   damages, 
§729. 
guaranty  of  collection,  liability  for  costs,  diligence,  §  733. 
illegality,  consideration,  want  or  failure  of  consideration,  §  542. 
indemnity,   breach    of   agreement,   necessity   of   actual   injury,   dam- 
age as  gist  of  action,  §  761. 
indorsement,  attorneys'  fees  and  costs,  stipulations  for,  effect  on  ne- 
gotiability, §  564. 
conflict  of  laws,  law  governing  contract,  §§  358,  563. 
consideration,  partial  want  of  consideration,  §  545. 
drawer,    liability    of    drawer    and    indorser    for    principal    sura, 

§555. 
fraud,  false  representations,  remote,  conjectural  and  contingent 

damages,  §  1175. 
guaranty,   effect   of  indorsing  negotiable  paper,   §  730. 
guaranty  of  collection,  liability  for  costs,  diligence,  §  733. 
interest  as   damages,   liability   of   drawer   or   indorser,   §  558. 
parties,  liability  of  drawer  and  indorser  for  principal  sum,  §  555. 
payment,  guaranty  of  payment,  measure  of  liability  of  guaran- 
tor, §732. 
principal  sum,  certainty,  §  .541 . 
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re-exchange  and  damages,  dishonored  bills,  §§  560,  561. 

warranties  of  title,  existence,  §  668. 
suretyship,  assumption  of  contract,  method,  bills  and  notes,  §  731. 
contribution,  who  are  cosureties,  §  755. 
infants,  makers,  release,  execution  by  or  to  one  of  several  claimine 
or  lia-ble,  effect,  §  257n. 
trover,  mitigation   of  damages,   §  1139. 
interest,   accounts,  allowance  of  interest,   §  350. 

agreements  for  interest,  different  rate  after  debt  is  due,  §  311. 
more  than  legal  rate  before  maturity,  usury,  effect,  §  313. 
rate  applicable  after  debt  due,  §  309. 
allowance   against   government,    §  332. 

allowance   from   time  when  monev  ought   to   be   paid,    §  329 
bills  and  notes,  interest  on,   §  356. 
bills  of  exchange,  liability  of  acceptor,  §  540. 
compound  interest,  interest  on  instalments  of  interest,  §  375. 
periodical  interest  after  maturity  of  debt,   §  377. 
separate    agreements    for    interest,    §  376. 
conflict  of  laws,  effect  of  change  in  law  of  place  of  contract, 
§  369. 
effect  of  usury,  §  362. 

law  governing  rate  of  intcsrest  as  damages,  §  366. 
interest  as  damages,  liability  of  drawer  or  indorser,  §  558. 

payment  by  maker  or  acceptor,  §  557. 
judgments,    interest    on,    §  333. 
money  paid,   allowance   of   interest   on,    §  326. 
nature   of  contract  to  pav  interest,   §  300n. 
necessity   of   demand,    §  351. 
partners,   right   to    interest   between,    §  342. 
pleading,  how  interest  claimed  in  pleading,   §  387. 
rate  applicable  after  debt  is  due,  §  308, 
re-exchange  and  damages,  dislionored  bills,  §  560. 

when  not  recoverable,  §  562. 
suspension,  miscellaneous  cases,  §  380. 

payment  prevented  by  legal  process,  §  381. 
tender  stopping  interest,  §  383. 
.  .  ti"ie,  when  tender  may  be  made,  §  385. 

joint  and  several  notes,  consideration  fraudulent  or  illegal  in  part 
effect,  §  549.  ' 

drawers,    liability   of   drawer   and    indorser   for   principal    sum 
§  555.  ' 

_        partial  failure  of  consideration,  availabilitv  of  defense    §  545 
judgment,  necessity  of  judgment  following  verdict    S  466    ' 

usury,  effect  of  usury,  §  313. 
liquidated    damages,    contracts   for   payment   of   monev,    interest   as 
damages,  §  286.  " 

mode  of  liquidating,  computation  of  time,  §  281 

''^and^noSrT776''^  ^^^""^'^  liability,  defaults  in  regard  to  bills 
maturity,  interest  as  damages,  liability  of  drawer  or  indorser    S  558 

vglue  of  notes  and  bills,  §  565.  >  h^j  ■ 

mitigaiion^of  damages,  consideration,  partial  want  of  consideration, 

neglect  of  duty  by  notary,  extent  of  duty  to  lessen  or  prevent 
damages,  §  90.  ^ 

money  necessity  that  bills  and  notes  be  payable  only  in  money   ?  559 
mutilation,   payment,   what   is   not   pavment     §217' 
negligence,  note  not  protested,  measure  of  agent's 'liability,  defaults 
m   regard  to  bills  and  notes.   §  775.  ' 

signer 's  negligence,  want  or  failure  of  consideration,  §  542. 
Siith.  Dam.  Vol.  V. — 60. 
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Negotiable  Instruments  Act,  interest,  §  556. 

negotiability,  attorneys'  fees  and  costs,  stipulations  for,  effect   on 
negotiability,    §  564. 
liability  of  drawer  and  indovser  for  principal  sum,  §  555. 
payment  only  in  money,   §  559. 
principal  sum,  certainty,  §  541. 
officers,  measure  of  damages  against  officers  for  neglect  of  duty,  nom- 
inal damages,  §  489. 
official  bonds,   private   injuries  covered  by   official   bonds,   §  487. 
parties,  attorneys'  fees  and  costs,  stipulations  for,  effect  on  nego- 
tiability, §  564. 
conflict  of  laws^  law  governing  contract,   §  563. 
consideration,  defects  shown  by  parol  evidence,  §§  551,  554. 
fraudulent  or  illegal  in   part,   §  549. 
partial  want  of  consideration,  §  545. 
want  or  failure  of  consideration,  §  542. 
drawers,    liability    of    drawei-    and   indorser    for    principal    sum, 

§555. 
interest  as  damages,  liability  of  drawer  or  indorser,  §  558. 

payment  by  maker  or  acceptor,  §  557. 
measure    of    agent's   liability,    defaults   in    regard    to    bills    and 

notes,  §  775. 
principal   sum,  certainty,   §  541. 

liability   of   drawer    and   indorser   for,    §  555. 
re-exchange  and  damages,  dishonored  bills,  §§  560,  561. 

when  not  recoverable,   ^-  562. 
recoupment  and  counterclaim,  parties,  §  176. 
set-off  against  assignees,  availability  of,   §  176. 
suretyship,    assumption    of    contract,    method,    bills    and    notes, 
"  §  731. 

contribution,  who  are  cosureties,  §  755. 
liability  of  principal  f oi'  surety 's  costs,  §  752. 
payment,  agent's  duty  to  adhere  to  instructions,  liability  for  exceed- 
ing commission,   §  774. 
application,   court,   §  241. 

debtor's  right  to  direct  aiiplication,   evidence,   §237. 
pro  rata  application,  §  242. 
attorneys'  fees  and  costs,  stipulations  for,  effect  on  negotiabil- 
ity, §  564. 
bills,  notes  and  checks,  duty  of  creditor,  §  227. 
collateral  collected  or  lost  by  negligence  of  collector  as  payments, 

§228. 
conflict  of  laws,  law  governing  contract,   §  563. 
consideration,    defects    shown    by    parol    evidence,    §  554. 

fraudulent  or  illegal  in  part,  §  550. 
evidence  of  payment,  §  233. 

presumptions,   §  233. 
forged  notes,  §  223. 
gift  inter  vivos,  §  221. 

guaranty,  measure  of  quarantor's  liability,  §§729,  732. 
interest,  §  556. 

interest   as  damages,  liability   of  drawer  or   indorser,    §  55S. 
measure  of  agent's  liability  under  various  circximstances,  §  774. 
mode  of  payment,  §§  214,  215. 
checks,  §§  225-227. 
what  is  not  payment,   §  217. 
money,  payment   only  in,   §  559. 
persons  to  whom  payment  may  be  made,   §  231. 
persons  who  may  make   payment,   §  230. 
pleading,    §  232. 
principal  sum,  certainty,  §  541. 
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quantum   meruit    claim    to   interest,   payment   of   check    bearing 

forged  indorsement,  §  324. 
re-exchange  and  damages,  dishonored  bills,  §§  560,  561. 

when  not  recoverable,  §  562. 
suretyship,  right  of  surety  to  defend  between  principals,  §  743. 
value   of   notes   and   bills,    §  565. 

vendor  and  purchaser,  breach  of  contract  by  purchaser,  measure 
of   damages,   notes  given  for   price,   assumption   of  mort- 
gage, §  571. 
what  is  not  payment,  §  217. 
who  may  make  payments,   §  230. 
pleading 

consideration,  defects  shown  by  parol  evidence,  §§  552,  554. 

want  or  failure  of  consideration,,   §  542. 
interest,  manner  of  claiming  interest  in  pleading,   §  387. 
pledges,  amount  recoverable  bv  holder  of  bill  or  note,  principal  sum, 
§  541. 
principal  sum,  certainty,  §  541. 
trover,  mitigation  of  damages,  §  1138. 
presentment,  measure  of  agent 's  liability,  defaults  in  regard  to  bills 

and  notes,   §  775. 
presumptions,  conflict  of  laws,  law  governing  contract,  §  563. 
consideration,  want  or  failure  of  consideration,   §  542. 
guaranty,  effect  of  indorsing  negotiable  paper,  §  730. 
parties,  liability  of  drawer  and  indorser  for  principal  sum,  §  555. 
suretyship,  assumption  of  contract,  method,  bills  and  notes,  §  731. 
value  of  notes  and  bills,  §  565. 
elements,   evidence,   §  448. 
promissory  notes,  amount  payable  at  maturity,  ascertainment,  §  540. 
attorneys'  fees  and  costs,  stipulations  for,  effect  on  negotiability, 

§564. 
conflict  of  laws,  law  governing  contract,  §  563. 
consideration,  defects  shown  by  parol  evidence,  §§551-554. 
fraudulent  or  illegal  in  part,  §  549. 
partial  want  of  consideration,  §§  543-547. 
want  or  failure  of  consideration,  §  542. 
form,  construction  of  language,  §  540. 
interest,    §  556. 
interest  as  damages,  liability  of  drawer  or  indorser,  §  558. 

payment   by   maker   or   acceptor,   §  557. 
liability  of  parties,  makers^   §  540. 
principal  sum,  certainty,   §  541. 
re-exchange  and  damages,  dishonored  bills,  §§  560,  561. 

when  not  recoverable,  §  562. 
value  of  notes  and  bills,  §  565. 
protest,  attorneys'  fees  and  costs,  stipulations  for,  effect  on  nego- 
tiability, §  564. 
measure    of   agent's    liability,    defaults    in    regard    to    bills   and 

notes,  §  775. 
negligence  in  transmission  of  telegraph  message,  damages,  injury 

to  credit,  §  965. 
official  bonds,  measure  of  damages  against  sureties,  §  488n. 
omission  to  give  notice  of  protest,  elements  of  damage,  §  90. 
re-exchange  and  damages,  dishonored  bills,  §  560. 
foreign  bills,   §  563n. 
when  not  recoverable,   §  562. 
recoupment   and   counterclaim,   acts  which   mar  be  basis  of  recoup- 
ment, §  181. 
attorneys'  fees  and  costs,  stipulations  for,  effect  on  negotiabil- 
ity, §  564. 
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recoupment  and  counterclaim — continued, 

consideration,  partial  want  of  consideration,  §  546. 

want  or  failure  of  consideration,  §  542. 
vendor  and  purchaser,  §  184. 
re-exchange   and   damages,    conflict   of   laws,   law   governing   contract, 
§  563. 
dishonored  bills,   §§560,  561. 
when  not  recoverable,   §  562. 
release,  definition,  validity,  §§253,  258. 

requisites,  what  will  operate  as  release,  §  258. 
renewal  notes 

consideration  fraudulent  or  illegal  in  part,  effect,  §  549. 
parol  evidence  to  show  defect  in  consideration,  §  552. 
want  or  failure  of,  §  542. 
payment  by  note,  bill  or  check,  §  226. 
recoupment  for  breach  of  warranty,   §  179. 
sales,  breach  of  contract,  payment  in  specific  articles,  presumed  value 
of  notes,  etc.,  §§  659-661. 
evidence   of   value   of   property,   breach   of   contract   by   seller, 

§  654. 
executed  sales,  recovery,  payment  by  bill  or  note,  §  644. 
fraud,  false  representations,  measure  of  damages,  §  1173. 

what   are  false  representations,   §  1166. 
warranties  of  title,  existence,  §  668. 
implied  warranty,   §  668. 
seal,  consideration,   defects   shown  by  parol  evidence,    §  552. 
set-off,  counterclaim  and  recoupment,  acts  which  may  be  basis  of 
recoupment,   §  181. 
cause  of  action,  connection  between  and  cross-claim,  §  183. 
statutes,  law  governing  liabilities  on  bills  and  notes,  allowance   of 
damages,  §  563. 
Negotiable  Instruments  Act,  interest,  §  556. 
stipulations,   attorneys'   fees    and   costs,   stipulations   for,    effect    on 
negotiability,   §  564. 
payment,  application  hy  creditor,  §  238. 
suretyship,  assumption  of  contract,  method,  bills  and  notes,   §  731. 
contract  not  to  be  extended  by  construction,  §  726. 
contribution  between  cosureties,  accrual  of  right  of  action,  vol- 
untary payment,  validity  of  debt,  conflict  of  laws,  §  759. 
who   are   cosureties,   proof    of   relationship,   bonds   in   legal 
proceedings,   contribution  in   cases   of  tort,   §  755. 
creditor 's    duty    to    realize    on    securities,    limitation   of   release 
to    injury    sustained    by    surety,    §  738. 
refusal  of  pavment,  application  of  deposits  to  indebtedness, 
§737.  ' 
discharge    or    reduction    of    surety's    responsibility    by    act    of 
creditor,  §  735. 
release  limited  to  injuries  sustained  by  surety,  §  738. 
liability  of  principal  for  surety's  costs,  §752. 
methods    by    which    surety's    contract    may    be    assumed,    com- 
mercial paper,  §  731. 
payment  giving  right  to  reimbursement,  §§  750,  751. 
principal 's  liability  for  surety 's  costs,  §  752. 

recoupment,   right   to   set  up,   equitable   offset   to   joint  indebt- 
edness, §  744. 
remedy  for  indemnity,  accrual  of  right  of  action,   §  747. 

payment  giving  right  to  reimbursement,   §  751. 
right  to   defend   between   principals,   §  743. 
subrogation,  right,  when  and  to  whom  available,  §  736. 
surety's    remedies    for    indemnity,     action     against      principal, 
measure  of  recovery,  §  748. 
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who  is  principal,  §  746. 
tender,  amount,  sufEciency,  §  266. 

conditions,  tender  must  be  unconditional,   §  270. 
persons  to  whom  tender  should  be  made,   §  265. 
suflQ.ciency,   amount,    §§  266,   267. 
time  when  tender  may  be  made,   §  262. 
time,   interest,   §  556. 

trover,   conversion   of   money   securities,    §  1132. 

usury,  conflict  of  laws,  law  governing  where  usury  is  involved,  §  363. 
contracts  not  void  for  usury,  §  315. 

payment,  guaranty  of  payment,  measure  of  liability  of  guaran- 
tor, §  732. 
recovery  under  usury  statutes,   §  316. 
validity 

consideration,   defects  shown  by  parol  evidence,   §  552. 
fraudulent  or  illegal  in  part,   §§  549,  550. 
partial    want    of    consideration,    §  546. 
note  in  violation  of  criminal  laws,  effect,  §  542. 
parties,  liability  of  drawer  and  indorser  for  principal  sum,  §  555. 
value  of  property,  evidence,  actual  sales,  offers  for  property,  market 
quotations,    §  447. 
solvent   parties,    measure    of    damages,    §  565. 
vendor  and  purchaser,  breach  of  contract  by  purchaser,  measure  of 
damages,  notes  given  for  price,  assumption  of  mortgage,  §  571. 
verdict,  assessment  of  damages,  error,  correction  of  error  in  assess- 
ment, §  434, 
certainty,  necessity  of,   §  461n. 

Bill  of  Exceptions 

see  Appeal  and  Error. 

Bill  of  Exchange 

see  Bills  and  Notes. 

Bill  of  Lading 

delay  in  delivery,  breach  of  contract,  consequential  damages,  notice 

of  special  circumstances,  §  52. 
demurrage,  detention  of  goods,  §  897. 
duty   of   carriers   to   care   for   property,   §  916. 

goods   lost   or   injured,   liability   for   partial   loss   when   value   is 
limited,  §  927. 
loss  at  place  of  shipment,   §  924, 
freight   charges,   demurrage   and   detention   of  cars,   §  897. 

time  when  freight  is  due  and  earned,  §  887. 
indorsement,  carrier's  action  for  freight  charges,   §884. 
limitation  of  liability,  contracts,  Carmack  Amendment  to  Interstate 
Commerce  Act,  §  904. 

Bill  of  Particulars 

pleading,   itemization   of   damages,   demands   unliquidated,    §  424. 

Birth 

see  Child  Birth. 

Blacklisting  Employees 

exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 

Bladder  Injured 

pleading,  necessity  of  alleging  special  damages,  §421. 
verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 
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Blasting 

eminent  domain,  property  not  taken,  consequential  injury,  §  1062. 

mental  anguish,  necessity  that  anguish  proceed  from  act  causing 
physical  injury,  §  95. 

pain  and  suffering,  recovery  for  mental  suffering,  rule  where  negli- 
gence only  is  alleged  and  where  wrong  was  wilful,  §  1245. 

Blood  Poisoning 

pleading,  special  damages,  necessity  of  alleging,   §  421. 

Boards  of  Trade 

certainty  of  damages,  profits  from  commercial  ventures,   §  67. 
speculation,  future  bargains,  profits  of  labor,  certainty  of  damages, 
§66. 

Boats 

see  Vessels. 

application  of  Federal  Employers'  Liability  Act  to,  see  Federal 
Employers'   Liability  Act. 

Boilers 

installation,    contract    for    particular    work,    breach,    defects    to    be- 

remedied,  liability  for  expenses  and  consequential  losses,  §  699. 

sales,  evidence  of  value  of  property,  breach  of  contract  by  seller, 

§  654n. 

warranty  of  quality,  damages  for  breach,  interest,  expenses  and 

special  injuries,  §  672. 

Bona  Fide  Purchasers 
see  Bills  and  Notes. 

Bonds 

Ch.  XI,  §§  470-539. 
see  Official  Bonds. 

accord  and  satisfaction,  agreement,  necessity  of  full  execution,  §  252. 

consideration,  act  or  promise  which  is  new  consideration,  §  249. 

agency,  authority,  agent  acting  without  or  in  disregard  of  authority, 

damages,  §  787. 
alteration,  discharge  or  reduction  of  surety 's  responsibility  by  act  of 

creditor,  §  735n. 
appeal  and  supersedeas 

conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions,  §§  536,  537. 
liability  of  sureties,   §  531. 
Federal  Supreme  Court,  §  532. 

interest  and  damages  awarded  on  appeal,  §§  538,  539. 
liability  if  judgment  is  in  part  for  money  or  in  rem,  §  533. 
liability  in  state  courts,  §§  534,  535. 
apprentices,    actual    damages,    necessity    of    proving    actual    injury, 

§75. 
arbitration  bonds,  §  539c. 

assignments,   bail   bonds   in    civil    actions,    distinctions,   liability    of 
sureties,  §  539b. 
bills  and  notes,  consideration,  parol  evidence  to  show  defect  of 

consideration,  §  554. 
breach  of  bond,  §  474. 

assessment    of    damages,    American    statutes    and    practice, 
§  474. 
statute    of   8    and    9    "William    IIL,    §472. 
interest,  suspension,  payment  prevented  by  legal  process,  §  381. 
attachment,  accrual  of  cause  of  action,   §  510. 
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damages  recoverable,  costs  and  expenses  of  defending  against 
attachment,  §'516. 
wrongful   attachment,   actual   damages,    §§  512,   513. 
defenses  or  mitigation  of  damages,  what  may  be  shown,  §  515. 
exemplary   damages,   recovery,   §  513. 
express  indemnity,  damages  recoverable,  §  762. 
forthcoming  bonds,  §  517. 

measure  of  damages  for  failure  to  deliver  property,  §  518. 
judgment,  bond  to  satisfy,  conditions,  §  519. 
parties,  who  may  sue,  §  511. 

pleading  and  proof  of  wrongful  attachment,  §  510. 
bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
bastardy,  penalties,  bonds,  limit  of  recovery,  interest,  §  178. 
bills  and  notes,  liability  of  drawer  and  indorsers  for  principal  sum, 
§  555. 
parol   evidence   to   show   defect   of   consideration,   admissibility. 
§551.  ^' 

payment  in  money  only,  §  559n. 
breach  of  bond,  §  474" 

assessment  of  damages,  American  statutes  and  practice,  §  474. 

statutes  of  8  and  9  William  III.,  §  472. 
damages   recoverable   by   vendor   against  purchaser,   measure   of 

damages,  §  569. 
debt,  action  of,  time  of  bringing  default,   §  474. 
liquidated  damages,  alternative  contracts,  §  282. 
payment,  measure  of  liability  of  guarantor  of  payment,  §  732. 
breach  of  covenants,  assignment,   §  472. 
breach  of  covenants  of  warranty  and  quiet  enjoyment,  measure  of 

damages,  where  property  is  consideration,  "§  606. 
business,    agreement    to    relinquish,    causes    of    action,    entirety,    re- 
covery by  party  in  whom  legal  interest  is  vested,  §  130. 
carriers  of  goods,  freight  charges  as  affected  by  value  of  property, 
§885.  F     1       J-, 

cause   of   action,    entirety,   damages   accruing   subsequent   to   action, 

§113. 
compensatory  damages,  property  sued  for  improved  by  wronff-doer, 

§102.  J  s  , 

conditions,  attachment,  forthcoming  bonds,  measure  of  damages  for 
failure  to  deliver  property,  §518. 
illegal  act,  effect,   §  474. 
impossible   conditions,   effect,   §  476. 
penalties,  limit  of  liability,  penal  bond,  §  478. 
construction,   §  526. 

injunction  bonds,  damages  from  restraint  of  injunction,   §  526. 
contracts,    injunction    bonds,    damages    recoverable,    damages    from 

restraint  of  injunction,  §  526. 
contracts    of   railroads,    certainty    of    damages,    anticipated    profits, 

§  59n. 
coupons,  compound  interest,  separate  agreement  for  interest,   §376 
creditors,    agreement    with,    breach    of    contract,    compensation    for 

gains,  profits,  and  losses  sustained,  §  78. 
definition  of  single  bond,  §  470. 

depreciation,  injunction  bonds,  damages  from  restraint  of  iniunction. 
§  527.  •*  ' 

elements  of  damage,  losses,  bonds  and  undertakings,  damages  and 

costs,   §  85. 
employees,   liquidated    damages,   alternative   contracts,    §  282. 
executors  and  administrators,  interest,  necessity  of  demand,  §  351. 
exemplary  damages,  compensation  for  wrongs  done  with  bad  motive 

liability  of  sureties,  §  412.  ' 
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exemplary  damages — continued, 
violation  of  contract,  §  390. 
fraud,  false  representations,  remote,  conjectural  and  contingent  dam- 
ages, §  1176. 
title  of  real  estate,  §  1171. 
guaranty,  contract  of  surety  not  to  be  extended  by  construction,  illus- 
trations,   §  727. 
measure   of  guarantor's  liability,  lost  profits,  remote  damages, 
§  729. 
indemnity,  breach  of  agreement,  necessity  of  actual  injury,  damage 
as  gist  of  action,   §  761. 
breach  of  covenant  against  incumbrances,  rule  of  damages,  pay- 
ment of  incumbrances,  damages  if  not  paid,  §  623. 
express    indemnity,    damages    recoverable,    costs,    expenses    and 

attorney 's  fees,  remote  and  consequential  losses,  §  762. 
penalties,    amount    of    damages,    recovery,    power    of    court    of 
equity,  §474. 
injunction,    bonds,    damages,    costs    and    expenses,    attorneys'    fees, 
§§524-528. 
defenses,  facts  not  available  as  defenses,  §  529. 

what  may  be  shown  as  defense,  §  530. 
ihode  of   assessing,    §  523. 
power  of  court  of  equity,  §  521. 

right  of  action,  when  it  arises,  who  may  sue,   §  522. 
scope  and  effect  of  obligation,  §  520. 
stay   of  injunctions,   §  530a. 
surety's  liability,  measure  of  damages,  §  723n. 
validity,  effect,  §  520. 
interest,  agreements  for  interest,  construction,  §  305. 
allowance,    against    government,    §  332. 
money  loaned,  §  325. 
money  paid,   §  326. 
allowance  from  time  when  money  ought  to  be  paid,  §  329. 
bonds  to  the  United  States,  law  governing  as  to  interest,  §  359. 
compound  interest,  periodical  interest  after  maturity  of  debt, 

§  377. 
conflict   of  laws,   effect   of  usury,    §  364. 
demand,  necessity  of,   §  351. 

miscellaneous  cases  of  suspension  of  interest,  §380. 
rate  applicable  after  debt  is  due,  §  309. 

law  or  custom  fixing  rate,  §  306. 
suretyship,  contract  not  to  be  extended  by  construction,   §  727. 
suspension,  miscellaneous  cases  of  suspension  of  interest,  §  380. 
process,  payment  prevented  by  legal  process,  §  381. 
war  preventing  payment,  §  382. 
interpleader,  interest  on  judgments  pending  review,  §  389. 
judgment,  acceptance  of  bond  in  lieu  of,  causes  of  action,  splitting, 
damages    accruing    subsequent    to    action,    §  113. 
agreement  not  to  enter  judgment,  consequential  damages,  breach 
of  contract,  proximate   consequences  of  breach,  illustra- 
tions, §  46. 
default,  nominal  damages,  right  to  nominal  damages,  amount, 

verdict,  necessity   of  .judgment   following,    §  466. 
liens,  bond  to  prevent,  contracts  for  work,  measure  of  damages,  de- 
fects in  work,  necessity  of  remedying,  liability  for  expenses 
and  subsequential  losses,   §  699. 
liquidated  damages,  alternative  contracts,  §  282. 

amount,  large  sum  to  secure  payment  of  small  Bum,  §  288. 

distinction  from  penalty,  §  283. 

intention  to  liquidate,  evidence  and  effect  of,  §  284. 
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market  value  of  property,  value,  evidence,  admissibility,   §  445. 
mortgages,   satisfaction,   breach    of   covenant   to   pay  incumbrances, 

measure  of  damages,   §  631. 
municipal  bonds,  bills  and  notes,  liability  of  drawer  and  indorsers 

for  principal  sum,   §  555. 
obligation,  effect  of  failure  to  perform,  at  law  and  in  equity,  §  470. 
payment,  application,  general  payment  applied  to  debt  bearing  inter- 
est, first  to  interest,  §  244. 
compound  interest,  computation,  application,  and  effect  of  partial 

payments,  §  379. 
effect,  §  218. 

evidence  of  payment,  §  233. 
gift  inter  vivos,  §  221. 
mode  of  payment,  §  215. 

instalments,  breach  of  covenants,  assignment,  §  472. 
persons  to  whom  payment  may  be  made,   §  231. 
penalties,    condition    of    defeasance    of    bonds,    payment    before    or 
pending  suit,  statute  4  and  5  Anne,  §  473. 
interest,  allowance  of,  §  331. 

judgments,  §  333. 
limit  of  recovery,  interest,  §§  477,  478. 

relief  from  penalties,  American  statutes  and  practice,  §  474. 
verdict,  necessity  that  judgment  follow  verdict,  §  466. 
probate  bonds,  actions  on  bonds  as  to  sureties,  liability  for  executor's 
debt   to   estate,    §  495. 
conditions  in  general,   §  493. 

estates  of  decedents,  bonds  for  administration,   §  493. 
execution    of    probate    bonds,    manner,    recoveries    which    mav 

be  had,  §  494. 
guardian 's  bond,  mitigation  of  damages,  §  497. 

sureties'  liabilities,   §496. 
sets  of  sureties,  liability  as  between,  §  498. 
process,   wrongful   issuance,   parties,   joint   and   several  liability   for 

torts,  §  140. 
public  officers,  absolute  liability  for  money  received,  §  479. 

adjustment  of  liability  between  sets  of  sureties,  §§  480,  481.      , 

construction  of  bonds,  §  485. 

measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,    §§  489,   492. 
mode  of  redress  for  official  dereliction,   §  486. 
neglect  of  duty  by  other  officers,  effect,   §  482. 
private   injuries   covered   by   official   bonds,    §  487. 
right  of  action  against  officers,  §  484. 

sureties  on  official  bonds,  measure  of  damages  against,  §  488. 
receiver 's   bonds,    liability   of   sureties,    §  539a. 
replevin  bond  by  defendant  to  retain  property,  damages,  §  509. 
replevin  bonds,  assessment  of  damages  in  suit  on  bond,  §  502. 
conditions  of  replevin  bonds,  §  499. 
■  conditions  for  return  of  property,   §  500. 
conditions  required  by  modern  statutes,   §501. 
damages  recoverable,   §  505. 
damages    when    plaintiff    recovers    as    special    owner,    effect    of 

change  in   statute,   §  508. 
effect   of   judgment   in   replevin    suit,    §  506. 
evidence  of  value  of  property,  §  504. 

judgment,  what  may  be  shown  in  defense  or  in  mitigation,  §  507. 
sureties,  when  not  liable  for  judgment  in  replevin  suit,  §  503. 
sales 

breach   of   contract   by   seller,   non-delivery   of   property   not   iu 
market,  recovery  of  lost  profits,  §  652. 
non-delivery  of  stock,  §  657. 
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payment  in  specific  articles,  value,  damages,  §  659. 
proof  of  value  of  property,   §  654. 
special  bonds,  liability  as  between  sets  of  sureties,  §  498. 
statutory   bonds,    condition    required   by   statute,   necessity    of    com- 
pliance,  §  475. 
stock   converted   into   bonds,   transfer,   refusal   to   issue   or   transfer, 

rule  of  damages,  §  657. 
suretyship,   creditor's   duty   to   realize   on    securities,   limitations   of 
release  to  injury  sustained  by  surety,  §  738. 
liability  of  surety  companv,  expenses  of  procuring  new  bonds, 

§  838. 
payment  by  administrators  of  .estate,   §  222. 

sureties'  remedies  for  indemnity,  consequential  damages,  liabil- 
ity of  principal,   §  753. 
contribution   between   cosureties,   actions,   conclusiveness   of 
judgment,  §  760. 
who  are  cosureties,  proof  of  relationship,  bonds  in  legal 
proceedings,      contribution      in      cases      of     tort, 
§755. 
payment  giving  right  to  reimbursement,  §  750. 
right  of  subrogation,  when  and  to  whom  available,  §  736. 
right  to  call  upon  creditor  to  collect  debt,  damages,  §  741. 
right  to  defend  between  principals,  §  743. 
tender,  amount,  suflBciency,  §  266. 

trover,  conversion  of  money  securities,  measure  of  damages,  §  1132. 
deeds,  bonds  to  convey  land,  conversion,  measure  of  damages, 

§1334. 
time  of  conversion,  §  1112. 
value  of  property,  elements,  evidence,  §  448. 
use   of  property  prevented,  injunction   bonds,   damages  recoverable, 
damages  from  restraint  of  injunction,  §  527. 

Book-Bindery 

contract  to  furnish  steam,  contractor  's  liabilitj'^,  consequential  dam- 
ages for  defective  work,  §  705. 

Books 

carriers,  duty,  damages  for  injuries  to  or  loss  of  non-marketable  prop- 
erty,  §919. 
proof  of  value,   §  933. 
copyright,   statutory   right    to    property,    §  1198. 
delay  in  publication,  liquidated  damages,  stipulation  when  damages 

are  uncertain,  §  291. 
manuscript,   baggage,  what   constitutes  baggage,   §  954. 
pamphlets,  trover  and  conversion,  damages,  §  1117. 
record  book  of  nurse,  what  constitutes  baggage,   §  954. 
trover,  measure  of  damages,  property  without  market  value,  §  1117. 
mitigation   of   damages,   wilful   taking   or   refusal   to   surrender, 

§  1140. 
value   of   property,  proof   of   value,   §  1113. 

Bottles 

sales,  breach   of  contract,   consequential  damages,   §  52. 

breach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 
expenses  and  special  injuries,  §  672. 

Boundaries 

breach  of  contract,  damages,  right  of  seller  of  land  to  recover  pur- 
chase price  and  interest,  abatement  of  price,  §  567. 
trespass  to  real  property,  exemplary  damages,  mitigation,  §  1032. 
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Bounties 

salvage  service,  agreements,  right  to  fix  specific  amount  as  compensa- 
tion for  salvage  service,  §  716. 
requisites,  parties  liable,  §  715. 

Brain  Injured 

carriers  of  passengers,  injury  to  passenger,  proof  of  damage,  §  945 
excessive  or  inadequate  verdicts  for  personal  injuries,  discretion  of 

jury  as  to  damages,   instructions^   §  1256n. 
pleading,    special    damages,    necessity    of    alleging,    §  421. 

Brakeman  Injured  »  io-c 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  12obn. 

Brandy 

vessels,  carriers  of  goods,  breach  of  contract,  remote  consequences, 

§902. 

Breach  of  Contract 

see  Contracts. 

Breach  of  Covenants 

see  Covenants. 

Breach  of  Marriage  Promise 
Ch.  XXIII,  §§  983-990. 

aggravation    of    damages,    disease.    §§  985,   986. 
rape   or  mere   sexual   commerce,   §  984. 
seduction,    §  984. 

consequences,   medical   expenses,   child-birth   or   miscarriage, 
§985. 
certaintv  of  damages,  mitigation  of  breach,  §  7.S. 
defenses,    amount    of   damages,    consideration    of   nature   of   defense 

set  up,   §  986. 
disapproval  of  marriage  by  fnniily,  mitigation  of  damages,  evidence 

disclosing  fact,  reducing  injury,  §  159. 
disease,  mitigation  of  damages,  evidence  disclosing  fact  reducing  in- 
jury,   §  159. 
elements  of  damage,  pecuniary  elements,  other  elements,  §  92. 
evidence,  adaptation   to   damages  claimed,  §  437. 

expressions,  conduct  and  religious  belief  of  sufferer,  §  453. 
intimacy  of  parties,  engagement,  etc.,   §  986. 
physical  examination  of  plaintiff,   §  451. 
excusefor  breach   of  contract,   disease,   §989. 
impotencv,  insanitv,   §  989. 
lack   of   chastity,   §  989. 
exemplary  damages,  compensation  for  wrongs  done  with  bad  motive, 
violation   of  contract,   §  390. 
enhancement    and    mitigation,    wealth    of    defendant,    scope    of 

inquiry,  §  405. 
right  to  recover  exemplary  damages,   §  987. 
expressions,  conduct  and  religious  belief  of  sufferer   as  evidence  of 

damages,   §  453. 
injury  to  feelings,  affections,  and  wounded  pride,  damages,  §  983. 
injury  to  feelings  or  health,  damages,  §  986. 

liquidated  damages,  stipulations  when  damages  are  uncertain,  §  290. 
loss  of  opportunity  to  marry,  element  of  damage,  §§9S3,  986. 
losses  as  elements  of  damage,  labor  and  expenditures,   §  80n. 
mental  anguish,  §  986. 

recovery  of  damages  for  mental  suffering,  §  979. 
mitigation  of  damages,   S  154. 

"conduct  or  character  of  plaintiff  diminishing  injury,   §  163. 
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lack:  of  chastity,  seduction,  disease,  §  990. 

res   gestae,    fuller   proof    of   res    gestae    in    trespass,   negligence, 
etc.,  §  159. 
nature  of  action,  §  983. 
parties,  who  may  sue,  §  983. 

physical  examination  of  plaintiff,  discretion  of  court,  §  451. 
pleading,  aggravation,  necessity  of  alleging  matters  of  aggravation, 

§422. 
presumption  of  chastity,  excuse  for  breach  of  contract,  §  989. 
remarks  of  counsel,  enhancement  of  damages,  §  986. 
right  to  damages,  nature,  survival,  §  7. 
seduction,  mitigation  of  damages,  recovery  of  exemplary  damages 

in  action  for  breach  of  promise,   §  1284. 
slander,  defamatory  words,  elements  of  damages,  §  986. 
survival  of  action,   §  7. 

wealth  of  defendant  as  element  of  damages,  §  988. 
evidence,  reputation,   §  988. 

Bread 

compensatory  damages,  property  sued  for  improved  by  wrong-doer, 
§  102. 

Breeding 

see  Animals. 

Bribery 

officers,   measure   of   damages   against   officers   for   neglect   of   duty, 
nominal  damages,  §  489. 

Brick  Yard 

eminent  domain,  injury  to  property  not  taken,  ascertainment  of  dam- 
ages, facts  which  may  be  considered,  §  1069. 

Bricks 

sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647n. 
warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  672. 

Bridges 

contracts  for  work,  accident  preventing  performance,  liability,  §  700. 
contractor 's  liability,  damages  for  delay,  actual  loss,  §  704. 
delay  in  performance,   damages,  loss  of  property,  rental  value, 

expenses,  effect  of  mutual  fault,  §  704. 
demands  for  part  performance  of  entire  contract,  allowance  of 
recovery  on  quantum  meruit,  action  by  contractor  against 
employer,  §§  710,  711. 
eminent  domain,  compensation,  basis  for  estimating  value  of  land, 
§  1074. 
deduction  for  benefits,  special  benefits,  §  1084. 
injury   to   property   not   taken,   ascertainment,    §  1068. 
railroad  property  taken  for   railroad  uses,   §  1078. 
right  to  compensation,  §  1061. 
value  for  condemnor  's  purpose,  §  1075. 
franchises,   compensation   for  injury  to  franchise,  ascertainment   of 

value,   §  1079. 
material  sold,  breach  of  contract  by  seller,  consequential  damages, 

§  663. 
repairs,  consequential  damages,  act  complained  of  must  be  efficient 
cause,  §  29. 
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contract  for  particular  work,  breach,  accident  preventing  per- 
formance, contractor 's  liability,  §  700. 

Brokers 

agent's    liability    to    third    persons,    acts    in    excess    of,    or    without 
authority,  measure  of  damages,  §  798. 
implied  warranty  of  authority,   §  797. 
authority,  agent  acting  without  or  in  disregard  of  authority,  dam- 
ages, §  787. 
bills  and  notes,  consideration,  parol  evidence  to  show  defect  of  con- 
sideration,   §  553. 
compensation,  amount,  basis  for  computation,  §  683. 
charter,  compensation  for  procuring,  §  679. 
forfeiture  of  compensation,  bad  faith  of  broker,  §  683. 
liquidated  damages,  mode  of  liquidating,  computation   of  time, 

■     §  281. 
manner  of  performance  of  duty,  effect  of  misconduct,  §  683. 
modes  of  compensating  for  services,  §  684. 
mutual  credit,  compensation  by  mutual   demand,   §  148. 
necessity  of  completing  sale,  effect  of  custom  or  usage,  §  683. 

reasonable  amount  where  principal  refuses  to  sell  land,  §  683. 
negligence    in    transmission    of    telegraph    message,    loss    of    em- 
ployment and  profits  of  business,  §  967. 
recoupment  for  fraud,  breach  of  warranty,  etc.,  §  180. 
revocation   of   authority,   amount   of  compensation,  where   prin- 
cipal refuses  to  sell  land,  §  683. 
right  to  compensation,  performance  of  services,  §  683. 

sale  for   agent 's   advantage,    §  683. 
telegram.s,  negligent  delay  in  transmission  or  delivery  of  mes- 
sage, liability  for  loss  of  employment  and  profits  of  busi- 
ness,  §  967. 
liability  when  object  of  sender  is  kno^vIl,  §§  961,  963. 
knowledge  of  sender's  purpose,  details,  §§  969,  971. 
usual  and  customarj'  rate,  no  special  contract,  §  683. 
vendor  and  purchaser,  breach  of  contract  by  purchaser,  measure 
of  damages,  §  570. 
fraud,    natural    and    proximate    consequences    of    fraud,    §  1163. 
implied  warranty  of  authority,  agent 's  liability,  general  rule,  §  797. 
instructions,   duty   of  agent   to   adhere   to   instructions,  liability  for 
exceeding  commission,  §  774. 
liabilitv,   disregard  of  instructions,  §  786. 
insurance,   agent's  neglect   of   duty  or   agreement  concerning  insur- 
ance, §  772. 
liquidated    damages,    manner    of    liquidating,    computation    of    time, 

§  281. 
loan  brokers,  liability  to  principal,  §  786. 
nature,  broker's  agency,  liability  to  principal,  §  786. 
performance  of  services,  broker's  compensation  for  services,  measure 

of  compensation,  §  683. 
reimbursement,  mode  of  doing  business,   §  792. 
revocation  of  authority,  broker's  compensation  for  servdces,  measure 

of   compensation,    §  683. 
sales,  liability   for   failure   to   sell   at   certain  time,   §  781. 
ship  brokers,   compensation   by   mutual   demand,   §  148. 
stock  brokers,  agent's  liability  to  third  persons,  acts  in  excess  of,  or 
■without   authority,   measure    of   damages,    §  798. 
duties,  liability,  disregard  of  instructions,  §  786. 
expenditures  of  agent,  right  to  reimbursement,  §  789. 
indemnitv,   agent's   right   to   indemnitv   for   losses   or   damages, 
§  793. 
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stock  brokers — continued. 

right  of  agent  to  reimbursement,  effect  of  mode  of  doing  business, 

§792. 
sales,  breach  of  contract,  non-delivery  of  stock,  damages,  §  657. 
stock  received  in  violation  of  trust,  liability  of  agent  to  principal, 

§773. 
suretyship,   surety's  remedies   for   indemnity,  payment  giving  right 

to  reimbursement,  §  751. 
telegraphs  and  telephones,  mitigation  of  damages  by  injured  party, 

negligence  in  transmission  or  delivery  of  messages,   §  973. 
trover,  measure  of  damages,  property  of  fluctuating  value,  §  1119. 
mitigation   of   damages^   §1138. 

recoupment   of  advances   and   compensation,   §  180. 
time  of  conversion,  §  1112. 

Bronchitis 

consequential  damages,  carrier's  liability,  distinction  between  liabil- 
ity in   tort  and   on   contract,   §  49. 

Brooms 

building  for  storage,  contract  for  jjarticular  work,  contractor's  liabil- 
ity,   damages   for   delay,    actual   loss,    §  704n. 

Buckwheat  Threshed 

evidence,  opinions   on   subjects   of  common   experience   and   observa- 
tion, §442. 

Building  and  Construction  Contracts 

abandonment  of  contract,  breach,  defects  to  be  remedied,  liability  for 

expenses  and  consequential  losses,  §  699n. 
accident    preventing,    performance,    contracts    for    works,    liability, 

§700. 
agent's   liability   to   third  persons,  torts,   §800. 
articles  falling,  consequential  damages,   §  19. 

assumpsit,  mitigation  of  damages,  action  for  rebuilding  house,  §  544. 
bills  and  notes,  partial  failure  of  consideration,  §  544. 
bonds,  contract  of  suretv  not  to  be  extended  bv  construction,  illustra- 
tions, §  727. 
discharge  or  reduction  of  surety's  responsibility  by  act  of  cred- 
itor, §  735n. 
indemnity,  breach  of  agreement,  necessity  of  actual  injury,  dam- 
age as  gist  of  action,  §  761. 
damages  recoverable,  mental  and  physical  suffering,  liabil- 
ity for  original  trespass,  §  763. 
liability  of   suretv   company,  expense   of  procuring  new   bonds, 

§838. 
suretyship,  construction  of  contract,  §  724n. 

contract  not  to  be   extended  by  construction,   §  726. 
measure  of  surety 's  liability,  §  723n. 
l)reach    of   contract,   accident   preventing   performance,   contractor's 
liability,    §  700. 
certainty  in  nature  and  cause  of  damages  required,  §  53. 
consequential  damages,  proximate  consequences  of  breach,  §  45. 
certainty  of  damages,  necessity,  proximate  result  of  act  or 
omission,  §  53. 
contractor's  liability,  §697. 

consequential   losses,   liability    for    expenses,    defects   to   be 
remedied,  §  699n. 
defects,  consequential  damages,  §  705. 

liability  for  non-performance,  consequential  losses,  §  702. 
liability  for  profits  lost  and  expenses  incurred,  §  698. 
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breach  of  contrait — contimied. 

pleading,    special    damages,    necessity   of   alleging,    §  419. 
profits,  required  certainty  of  anticipated  profits,  §  60. 
repairs,   elements   of   damage,   losses,   expenses   incurred   to   pre- 
vent  or   lessen   damage,   ,§  88. 
certificate  of  architect,  engineer,  etc.,  necessity,  effect,   upon  whom 

binding,    §  712. 
contractor's    liability,    consequential    damages    for    defective    work, 
§  705. 
damages  for  delay,  actual  loss,  §  704. 

'  rental  value,  expenses,   §  703. 
general   rule,   benefit   of   contract   to   employer,   cost   and   incon- 
venience, §  697. 
liability  for  profits  lost  and  expenses  incurred,  §  698. 
covenants,  warranty  and  quiet  enjoyment,  measure  of  damages,  for 

breach,  §605. 
defects,  consequential   damages,   §  705. 

elements  of  damage,  losses,  expenses  incurred  to  prevent  or  les- 
sen damage,  §  88. 
necessity  of  remedying,  liabilitv  for  expenses  and  subsequential 
losses,  §  699. 
defects   in   plans,   non-performance,   liability   of   contractor,    §701. 
delay  in  performance,   damages,  loss  of  pr'opertv,   rental   value,   ex- 
penses, effect  of  mutual  fault,   §  703. 
nuisance,  remote  consequences  of  injury,  recovery  of  damages, 

delay,  interest  where  payment  is  unreasonably  and  vexatiouslv  de- 
layed, §323. 

delaying  or  stopping  work,  liability  of  employer,  effect  of  not  aban- 
doning   contract,   performance   stopped   by   law,    certaiutv    of 
proof  of  profits,  collateral  contract,  §  714. 
recovery_  on  contract  and  ((uantum  meruit,  consequential  losses, 
mitigation  of  damages,  action  bv  contractor  against  em- 
ployer,  §  713. 

demand  for  part  performance  of  entire  contract,  allowance  of 
recovery  on  quantum  meruit,  action  by  contractor  against 
employer,    §§  709,    710. 

elements  of  damage,  losses,  expense  incurred  to  prevent  or  lessen 
damage,  employer  may  finish  work  at  contractor's  expense. 
§91.  ^  ' 

evidence,  opinions  on  subjects  of  common  experience  and  observation 
§  442.  ' 

excavation,  lateral  support  destroyed,  consequentinl  damages  for 
torts,   liability,    illustration,    §  18. 

exemplary  damages,  parties  liable,  master's  liabilitv  for  acts  of  serv- 
ant, §408. 

extra  work,  basis  for  ndjustment,  §  707. 

express    indemnity,    damages    recoverable,    mental    and    physical 
suffering,  trespass.  S  763. 

falling  objects,  consequential  damages  for  torts,  liabilitv,  illustra- 
tions, §  19.  >  .  > 

guaranty,  measure  of  guarantor 's  liability,  §  729. 

injunction  bonds,  damages   from   restraint   of  injunction,   §  526. 

insurance  money,  rights  of  contractor  in  insurance  money  on  build- 
ing under  construction,   §  706. 

interest,    allowance   on   unliquidated   demands,    §  347. 

ladder  falling,  consequential  damages,  intervening  cause,  ladder  on 
sidewalk    striking    pedestrian,    §  37. 

liquidated   damages,   alternative   contracts,   §  282. 

manner  of  liquidating,  computation  of  time.  §  281. 
necessity   of   valid   contract,    §  280. 
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part  performance  accepted  where  damages  are  liquidated,  effect 

of,  §  296. 
stipulation  when  damages  are  uncertain^  §  291. 

illustrations,  §  293. 
waiver  of  right,  §  299. 
marine  insurance,  damages  in  case  of  partial  loss,  §  816. 
materials,    delay    in    furnishing,    damages,    loss    of    property,    rental 
value,   expenses,   effect   of   mutual   fault,    §  704. 
material  not  furnished,  effect  of  not  abandoning  contract,  con- 
tractor 's   rights,    §  714. 
material  sold,  breach  of  contract  by  seller,  consequential  damages, 

§663. 
mistake,  erection  on  land  of  another,  damages,  mitigation  of  dam- 
ages,  §  1027. 
mitigation  of  damages,  reduction  of  loss  or  benefit,  action  against 

contractor,  §  164. 
negligence,    causes    of    action,    entirety,    damage    to    real    propertv, 
•    §116. 

consequential  damages,  §  18. 
non-expert  testimony,  opinions  upon  subjects  of  common  experience 

and  observation,  §  442. 
nuisance,  remote  consequences,  liability,  §  1050. 
parties,  joint  liability,  extinguishment  or  severance,  §  136. 
payment,  contracts  for  work,  approval,  payment,  §  706. 

contractor 's  right  to  payment,  rights  in  insurance  money,  inter- 
est,  §  706. 
persons  to  whom  payment  may  be  made,  §  231. 
persons  who  may  make  payment,  §  230n. 
performance,   demand  for  part  for  performance   of  entire   contract, 
recovery  by  contractor   on   quantum  meruit,    §  709, 
liability  of   employer   for   delaying  or   stopping  work,   effect   of 

not  abandoning  contract,  §  714. 
measure   of   damages,   defects  in   work,  necessity   of  remedying, 

liability  for  expenses   and   subsequential  losses,   §  699. 
necessity  of  full  performance,  inability  to  perform,  §  688. 
special  damages,  necessity  of  alleging,  §  419. 
plans,  duty  of  carrier,  damages  for  injuries  to  or  loss  of  non-market- 
able property,  §  919. 
recoupment    and    counterclaim,    election    to    file    cross-claim    or    sue 

on  demand,  §  187. 
repairs,  breach  of  contract  to  repair,  losses  as  elements  of  damages, 
expenses  to  prevent  or  lessen  damages,   §  88. 
consequential  damages,  act  complained  of  must  be  efficient  cause 

of  damage,  §  29. 
defenses,    circuity    of    action,    operation    of   principle    in    favor 

of  plaintiff,  §  145. 
evidence,  opinions  on  subjects  of  common  experience  and  obser- 
vation, admissibility,  §  443. 
request  not  to  perform  certain  work,  contract  price  as  measure  of 

damages,   action  by  contractor   against  employer,   §  706. 
sales,  defective  lintel,  warranty  of  quality,  damages  for  breach,  inter- 
est,  expenses  and  special  injuries,   §  672. 
soil   defective,   contract   for   particular   work,   breach,   accident  pre- 
venting performance,  contractor's  liability,   §700. 
suretyship,  interpretation   of  surety's  contract,  continuance  of  com- 
mercial   guaranties,    liability    for    successive    terms    of    bank 
cashier,  §  724. 
right  of  subrogation,  availability,  §  736n. 
vendor  and  purchaser,   breach   of   contract  by  vendor,  rescission,   ad- 
justment of  counter  demands,  §  587. 
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vendor  and  purchaser — continued. 

damages    recoverable    by    vendor    against    purchaser,    recovery 

when   contract   does   not   fix   price,    §  575. 

waiver    of    requirements,    contracts    for    particular    work,    contract 

price   as  measure   of   damages,   action   by   con+ractor   against 

employer,  §  706.  * 

walls   falling,    contracts   for   work,    defects,    consequential   damages, 

excavation,    consequential    damages,    liabilitv    extendin^r    to    de- 
tails and  incidents,   §  54.  '  * 

Building  and  Loan  Associations 

intei-est,  alJowanee  from  time  when  money  ought  to  be  paid    §  329 
liquidated  damages,  certainty,  contracts  for  payment  of  monev   §  287 
payments,  application  by  debtor,  §  235. 

Building  Restrictions 

breach  of  contract,  damages  recoverable,  vendor  of  land  against  pur- 
chaser, conveyance  in  consideration  of  non-pecuuiarv  cov- 
enants, §  576. 

breach    of   covenants    against   incumbrance,    damages   where    incum- 
brance is  permanent,  §  627. 
what  are  incumbrances,  §  620n. 

damages,  contracts  to  replace  or  rebuild,  failure  to  rebuild,  rebuild- 
ing not  permitted,   §  830. 

eminent  domain,  compensation  affected  by  title  and  nature  of  inter- 
est condemned  and  purpose  of  use,  proof  of  value    §  1077 

intoxicating  liquors,  covenant  against  incumbrances,  damages  'for 
breach,  permanent  incumbrance,    §  627. 

vendor  and  purchaser,  conveyance  in  consideration  of  non-pecuniary 
covenants,  measure  of  damages  for  breach,   §  576. 

Buildings 

adjoining    owners,    lateral    support,    removal,    buildings    threatened 
damnum  absque  injuria,  §  3.  ' 

agent's  liability  for  tort,   §800. 
attachment  bonds,  damages  recoverable,  §  512. 
causes    of   action,    entirety,    successive    actions   for    damao-e    to   real 

property,   §  114. 
consequential  damages  for  torts,   §  16n. 
covenants  for  title 

breach,  measure  of  damages,  costs  of  eviction,  expenses    §  593 

recovery  of  nominal  damages,  actual  loss  not  shown    8  .598 
what  constitutes  breach,  §  592. 
covenants  of  warranty  and  quiet  enjoyment, 

breach,  consideration   as  measure  of  recovery,  rule   in  England 
and  Canada,  §  607.  ^ 

parties,  notice  of  suit  to  covenantor,  §  615. 
value  of  land  at  time  of  loss  as  measure  of  damages,  Torrens 

derailment  of  train    car  falling  on  building,  consequential  damages, 
nervous  shock,  §  24.  °     ' 

destruction,   consequential    damages   for   torts,    liabilitv,   illustration 
8  18. 
damnum  absque  injuria,  §  3. 
fire,  consequential  damages,   §  18. 
mitigation  of  damages,  §  154. 
mitigation  of  damages,  trespass,  §  1027. 
special  damages,  necessity  of  alleging,  §  420 
eminent  domain    assessments  of  damages  and  benefits,  lands  to  be 
considered,  §  1088. 
Suth.  Dam.  Vol.  V.— 61. 
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Buildings — eontinued. 

eminent  domain — continued. 

basis  for  estimating  value  of  land,  §  1074. 

cause  of  action,  entirety,  successive  actions  for  damage  to  real 

property,   §  116. 
injuries  to  various  interests,  damages  in  favor  of  tenants,  §  1081. 
injury  to  property  not  taken,  ascertainment,  §  1066. 
expenditures  to  lessen  loss,  §  1072. 
facts  which  may  be  considered,  §  1073. 
measure  of  compensation,  market  value  of  property,  §  1064. 
encroachment 

covenants  against  incumbrances,  breach,  amount  paid  to  remove 
incumbrance  as  damage,  §  623. 
definition,  what  are  incumbrances,  §  620n. 
farm  leases,  repairs  by  lessor,  breach  of  contract,  liability  of  lessor 

for  special  and  consequential  damages,  §  874. 
fire 

consequential  damages,  acts  or  omission  as  proximate  cause  of 
damage,  §  29. 
liability,  illustration,  §  18. 
mitigation  of  damages,  §  154. 

parties,    joint    right    or    liability,    determination,    principles, 
§  137. 
destruction   of  property   to   prevent  fire  as   damnum  absque  in- 
juria, §  3. 
fraud,    false    representations,    remedies    by    purchaser    of    property, 

§  1174. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  528. 
lateral   support,   landlord   and   tenant,   damages   for   not   making   re- 
pairs, special  cases,  §  860. 
leases,  covenants,  special  and  consequential  damages  for  breach  of 
various  covenants,  §  865. 
covenants  for  repairs,  §  855. 

measure  of  liability  for  not  making  repairs,  §  858. 
destruction  of  demised  premises,  effect  as  to  rent,  §  852. 
liquidated  damages,  effect  of  part  performance,  acceptance,  §  296. 
mesne    profits,   action   for,    damages   recoverable,    consequential   and 

punitive  damages,  §  994. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 

§90. 
nuisance,  continuing  liability  of  person  causing  nuisance,  §  1040. 

special  elements  of  damages,  repairs,  §  1048. 
persons  falling,   consequential   damages   for  torts,  liability,  illustra- 
tions, §  18. 
pleading,  special  damages,  necessity  of  alleging,   §  420. 
power  to   operate  elevators   sold,  breach  of  contract  by  seller,   delay 

in  delivery,  evidence  of  rental  value,  §  665. 
removal,    injunction    bonds,    damages    from    restraint    of    injunction, 

§  528A. 
replevin,  house  removed,  measure  of  damages,  §  1144. 
sales,   breach   of   contract,  non-delivery  of  property   contracted   for, 
property  not  in  market,  reco\'ery  of  lost  profits,  §  652. 
delay    in    delivering    property,    loss    of    rental    value,    evidence, 
action  by  purchaser  against  seller,  §  665. 
servant's  violation  of  contract,  recoupment  of  damages,  consequential 

losses,  §  695. 
train  colliding  with  building,  consequential  damages,  nervous  shock, 

right  to  recover  for  injury  to  health,  §  23. 
trespass,  destruction  of  property,  damages,  compensation,  §  1015. 
permanent  injury,  estimate   of  damages,    §  1017. 
remedial  injuries,  estimate  of  damages,  §  1018. 
suit  by  tenant,  possessor  or  licensee,  damages,  §  1012. 
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Buildings — continued. 

trover,   measure   of   damages,   liability    of   iiurcliaser,    effect   of   wil- 
fulness, §  1110. 
special  or  consequential  damages,  §  1129. 
vehicle    colliding    with    building,    consequential    damages,    nervous 

shock,  right  to  recover  for  injury  to  health,  §  23a. 
vendor    and   purchaser,    damages   recoverable    by   purchaser    against 
vendor   of   land,   adjustment   of  counter   demands   on   rescission, 
§  587. 

Burden  of  Proof 

agency,  sales,  disregard  by  agent  of  orders  for  the  purchase,  ship- 
ment and  sale  of  goods,  loss  of  profits,  §  773. 
breach  of  covenant  against  incumbrances,  rule  of  damages,  payment 
of  incumbrance,  damages  if  not  paid,  §  623. 

breach  of  covenants  of  warranty  and  quiet  enjoyment,  damages, 
expenses,  costs  and  counsel  fees  as  damages,  §  618. 

carriers,  duty,  care  of  property,  burden  of  proof  as  to  injury  or  loss, 
§917. 
goods  lost  or  injured,  apportionment  of  damages  in  case  of  mu- 
tual fault,  §  928. 

contracts  for  work,  liability  of  employer  for  delaying  or  stopping 
work,  recovery  on  contract  and  quantum  meruit;  consequen- 
tial losses,  mitigation  of  damages,  action  by  contractor  against 
employer,  §  713. 

damages,  burden  of  proof,  §  438. 

factor's  duty,  sale  of  goods,  care,  §  777. 

landlord  and  tenant,  partial  destruction  of  demised  property,  effect 
as  to  rent,  §  851. 

master  and  se'rvant,  wrongful  discharge  of  servant,  duty  to  mitigate 
damages,  presumption  of  subsequent  employment,   §  693. 

negligence,  assessment  of  damages,  evidence  of  defendant  in  reduc- 
tion of  damages,  §  430. 

officers,  neglect  of  duty,  measure  of  damages,  nominal  damages, 
§489. 

payment,  application  by  debtor,  evidence,  §  237. 

personal  injuries,  mitigation  of  damages,  admissibility  of  evidence, 
§  1255. 

sales,  executed  sales,  recovery  by  seller  after  rescission  of  contract, 
price  fixed  by  third  party,  §  643. 

set-off,  counterclaim  and  recoupment,  measure  of  damages,  §  188. 

suretyship,  release  of  securities  by  creditors,  injury  to  surety,  value 
of  released  securities,  §  740. 

telegraphs  and  telephones,  mitigation  of  damages  by  injured  party, 
burden  of  proof,  questions  for  jury,  §  973. 

trespass  to  real  property,  crops  injured  or  destroyed,  damages,  §  1023. 

1 
Burglar  Alarm  System 

failure  of  system  to  work,  consequential  damages,  act  complained  of 
must  be  efficient  cause  of  damage,  §  29. 

installation,  contract  for  particular  work,  contractor's  liability,  dam- 
ages for  delay,  actual  loss,  §  704. 

sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses 
and  special  injuries,  §  672. 

Burglar  Proof  Safe 

breach  of  warranty  of  sale,  consequential  damages,  proximate  conse- 
quences of  breach,  illustrations,  §  46. 

Business 

breach  of  contract,  measure  of  damages,  losses  as  elements  of  daTu- 
ages,  §  79. 
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Business — continued.  -s 

certainty  of  damages,  profits  from  commercial  venture,   §  67. 

tortious  interference,  §  70. 
competition 

breach  of  contract  not  to  compete,  consequential  damages,  prox- 
imate consequences,  §  4on. 
evidence  of  value,  §  445. 
liquidated   damages,   payment   of   fixed   sum    for   partial    or 

total  breach  of  contract,  §  295. 
stipulations  when  damages  are  uncertain,   §  290. 
exemplarv    damages,    allowance,    in    what    actions    recoverable, 
§392. 
conspiracy,   measure    of    damages    sustained   by    one    driven    out   of 

business,   §  1174. 
damnum  absque  injuria,  business  injured  by  competition,  §  3. 
ejectment,  certainty  of  damages,  anticipated  profits,   §  60. 
elements  of  damage,   losses,   expense   incurred   to   prevent   or   lessen 

damages,  extent  of  duty,  §  90. 
eminent  domain,  compensation  for  injury  to  property,  elevated  rail- 
roads and  subways,  §  1080. 
injury  to  property  not  taken,  remote  damages,  §  1071. 
exemplary  damages,  joint  liability  for,  §  407. 
goodwill,  evidence  of  value,  property  without  market  value,  §  448. 
injunction   bonds,   damages   recoverable,   damages   from   restraint   of 
injunction,   suspension   of  owner's  control   of  property,   §528. 
injuries  to  business,  attachment  bond,  consequential   damages,   cer- 
tainty,  recovery   of  items   of   damages  which   are  certain,   §  55. 
breach  of  covenants  of  warianty  and  quiet  enjoyment,  measure 

of  damages,  conflict  of  laws,  what  law  controls,   §  605. 
certainty  of  damages,  tortious  interference  with  business,  §  70. 
credit    injured,    attachment    bonds,    wrongful    attachment,    dam- 
ages recoverable,  §  512. 
evidence,   opinions  on   common  experience  and   observation,  ad- 
missibility,  §  442. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  528. 
interruption,  attachment  bonds,  wrongful  attachment,  damages  recover- 
able,  §512. 
landlord  and  tenant,  lessee's  right  to  damages  for  injury  to  business, 
§  867. 
pleading  special  damages,  necessity  of  alleging,  §  420. 
trespass    to    real    property,    aggravation    and    special    damages, 
§  1029. 
party  wall  injured,  damages,  §  1025. 
wilful  or  malicious  injuries,  consequential  damages,   §  44. 
leases,  covenants,  special  and  consequential  damages  for  breach  of 

various  covenants,  §  865. 
lessees,  mitigation  of  damages  by  lessee,  §  871. 

recovery  for  damages  to  business  of,  §§  867,  870. 
liquidated  damages  distinguished  from  penalty,  §  283. 
loss   of  business,  breach   of  contract  to  pay  money,   special   obliga- 
tions, measure  of  damages,  §  77n. 
carriers  of  passengers,   injury  to  passenger,   proof   of   damage, 

§945.        I 
eminent   domain,   injury   to   projierty   not   taken,   ascertainment, 
§  1068. 
consequential  injury,   §  1062. 
landlord   and   tenant,   repairs,   lessor's  liability   for   special   and 

consequential  damages,  §  874. 
malicious  prosecution,  elements  of  damage,   §  1237. 
replevin,  defendant's  rights,  special  and  consequential  damages. 

§1158. 
slander  and  libel,  accusations  actionable  per  se,  §  1213. 
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loss  of  business — continued. 

special  damages,  accusations,  not  actionable  per  se,  §  1218. 
special  damages^  necessity  of  alleging,  §  420. 
malicious  prosecution,  damage,  elements,  loss  of  business,  §  1237. 

exemplary  damages,  injury  to  business,   §  1237. 
market  value  of  property,  evidence,  admissibility,  §  445. 
mitigation  of   damages,   extent  of  duty  to  lessen   or  prevent   dam- 
ages, §   90. 
nuisance,  interference  with  business,  elements  of  damages,  §  1054. 
successive  actions,   continuitv,   damages  recoverable  in   first  ac- 
tion, §  1039. 
personal  injuries,  earning  capacity  diminished,  evidence,  §  1248. 

injury  to  business  as  element  of  damage,  §  1246. 
preventing  trade,  firing  on  negroes,  consequential  damages,  proximate 
consequences  of  act  or  omission,  wilful  or  malicious  injuries, 
§  44.  .  ■ 

public  amusement,  exclusion   of  person,   consequential  damages,  in- 
jury to  public,  §  32. 
sales 

bills  and  notes,  consideration,  parol  evidence  to  show  defect  of 
consideration,  §  552. 
partial   failure  of   consideration,  admissibility  of  evidence, 
§  547. 
breach  of  contract  by  seller,  delay  in  deliverj',  damages,  §  664. 
causes   of   action,    entirety,    recovery   by   party   in   whom    legal 

interest  is  vested,  §  130. 
consequential    damages,    recovery    only    when    contemplated    by 

parties,  §  45. 
dentist    business    sold,    bills    and    notes,    partial    failure    of    con- 
sideration, §  547. 
evidence  of  value,  actual  sales,  §  447. 

breach  of  contract  by  seller,  §  654. 
fraud,  false  representations,  measure  of  damages,  §  1171n. 
goodwill  sold,  breach  of  contract  by  seller,  certainty  of  proof, 
§  658. 
evidence  of  value  of  property,  §  654. 
liquidated    damages,    stipulations    when    damages    are    uncertain, 

§§  290,  291. 
payment,  mode  of  payment,  §  214. 

recoupment  and  counterclaim,  connection  between  cause  of  action 
and  crossclaim,  §  183. 
slander   and   libel,   injury   to   public,   consequential   damages,   injury 
through  third  person,  §  33. 
reputation,,  accusations  actionable  per  se,  injuries  to  business, 

§  1212. 
special  damages,  words  not  actionable  per  se,  §  1218. 
suspension,  receiver's  bonds,  liability  of  sureties,  §  539a. 
telegrams 

delay   in    transmission   or   delivering,   damages  recoverable,   loss 

of  employment  and  profits  of  business,  §  967. 
knowledge  of  sender 's  purpose,  details,  §  969. 
liability  when  object  of  sender  is  known,  §  961. 
loss  of  employment  and  profits  of  business,  damages,  §  967. 
trespass   to   personal   property,   special    and    consequential    damages, 

remote  damages,  §  1100. 
trespass  to  real  property,  special  damages,  injury  to  business,  loss  of 

profits,  §  1029. 
value  of  property,  elements,  evidence,  §  448. 
property  without  market  value,  §  448. 
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Butter 

sales,  warranty  of  quality,  damages  for  breach,  interest,   expenses 
and  special  injuries,  §  675. 

C 

O.  O.  D. 

collection,  failure  to  collect,  measure  of  agent's  liability  under  var- 
ious circumstances,  §  774. 

Cab  Injured 

causes  of  action,  entirety,  damage  to  property  and  injury  to  persons 
by  same  act,  §  118. 

Cabbage  Seed 

sales,    warranty    of    quality,    damages    for    breach,    interest,    expenses 
and  special  injuries,  §§  673,  674. 

Cable 

sales,  warranty  of  quality,   damages  for  breach,  interest,   expenses 
and  special  injuries,  §  672. 

California 

agent's  liability  to  third  persons,  measure  of  damages,  action  with- 
out authority,  §  798. 
appeal  and  supersedeas  bonds,  instances  of  liability,  specific  condi- 
tions, §  537n. 
attorney's  fees,  restitution  after  reversal  of  judgment,  §469. 
bills    and    notes,    damages   on    protested   foreign    bills,   re-exchange, 
§  563n. 
stipulations  for  costs  and  attorney's  fees,  §564. 
bonds,  administration  of  estates,  liability  of  sureties,  §  495. 

statutory  bonds,  liability  of  sureties,  §  475.  * 

brokers,  liability,  §  786. 
business  sold,  bills  and  notes,  consideration,  parol  evidence  to  show 

defect  of  consideration,  §  552. 
carriers  of  passengers,  liability  for  exemplary  damages,  §  951. 

recovery  for  injury  to  wife,  child  or  servant,  §  952. 
contract  for  particular  work,   demand  for  part  performance  of  en- 
tire contract,  recovery  by  contractor  on  quantum  meruit,  §  711. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplarv 
damages,  §  1263. 
recovery  for  death  of  child,  §  1272. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
basis  for  estimating  value  of  land,  value  for  condemnor's  pur- 
pose, §  1075. 
compensation,  what  is  just  compensation,  §  1063. 
deduction  for  benefits,  special  benefits,  §  1087. 
exemplary  damages,  §  1145. 
interest,   allowance,  stockholders'  statutory  liabilities,  §343. 

allowance  on  unliquidated  demands,  §  347. 
landlord  and  tenant,  covenants  of  landlord,  breach,  special  and  con- 
sequential damages,  §  865. 
lessee's  right  to  damages  for  injury  to  business,  §870. 
malicious  prosecution,  elements  of  damage,  §  1238. 
patents,  infringement,  compensation  in  equity,  computation,  to  what 

time  made,  §  1192. 
personal  injuries,  loss  of  capacity  for  enjoyment  as  damages,  §  1243. 
replevin,  suit  on  bond,  assessment  of  damages,  §  502. 
sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
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seduction,  evidence  for  plaintiff,  damages  recoverable,  §  1283, 
slander  and  libel,  aggravation  of  damages,  vi-ealth  and  rank  of  par- 
ties, §  1210.  '         ■^ 
telegraphs    and    telephones,    repetition    of    message,    limitation    of 

liability,  §  958. 
trade-marks,   infringement,    measure    of   damages   in   equity   and   at 

law,  §  1202. 
trespass  to  personal  property,  damages,  mental  suffering,   §  1095. 
trespass  to  real  property,  permanent  wrong,  damages,  §  1017 
trover,  damages,  attorney 's  tees,  §  1130. 

property  of  fluctuating  value,  §§  1118,  1119. 
value  of  property  enhanced  by  defendant,  §  1127. 
vendor   and   purchaser,   breach    of   contract   by   vendor,   n  easure   of 
damages,  English  rule,  application,  §  581. 

Canada 

carriers  of  goods,  delay  in  transportation,  loss  of  market  value,  §  909 

contracts  for  particular  work,  breach,  liabUity  for  profits  lost  and 
expenses  incurred,  §  698. 

covenant  against  incumbrances,  breach,  English  and  Canadian  rule 
of  damages,  §  624. 

covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of 
damages,  consideration  as  measure  of  recovery,  rule  in  Eng- 
land and  Canada,  §  607. 

death  by  wrongful  act,  damages,  restriction  to  pecuniary  losses    rule 
in  England  and  Canada,  §  1262. 
recovery  for  death  of  child,  §  1272. 

dower,  damages  for  detention  of  dower,  §  1003. 

eminent  domain,  interest,  element  of  compensation,  §  1091. 

evidence,  physical  examination  of  plaintiff,  §  451. 

exemplary  damages,  liability  of  officers,  §  412. 

interest,  allowance  against  government,  §  332. 

compound   interest,   periodical   interest   after   maturity   of   debt, 

landlord  and   tenant,  assignment   or  subletting,  breach  of  covenant 

not  to  assign,  damages,  §  861. 

lessee 's  right  to  damages  for  injury  to  business,  §  869. 

_  partial  destruction  of  demised  property,  effect  as  to  rent    §  851 

nuisance,  continuity,  when  nuisance  is  not  "continuous  wrono-  '§1045' 

personal  injuries,  damages  where  negligence  only  is  alleged.'  mentai 

anguish,  §  1245. 
sales,  breach  of  contract  by  seller,  non-deliverv  of  stock    §  657 

warranty  of  title,  breach,  measure  of  damages.  §  669.  ' 
suretyship,    express    indemnity,    contracts    va^viiig    from    indemnitv 
causes  of  action,  measure  of  recovery,  §  765  ' ' 

trespass  to  real  property,  occupation  of  lan'd  by  railroads,  damages, 
8  1016.  '  "     ' 

trover,  property  of  fluctuating  value,  measure  of  damages,  English 
Canadian   and  Australian  cases,   §  1123.  &        j 

vendor  and  purchaser,  interest  on  purchase  money,  action  bv  vendor 
against  purchaser,  §  577. 


Canals 


construction,   contracts   for   services,  necessitv   of  full   performance 
of  express  contract,  inability  to  perform,  §  688. 
public  wrongs,  right  of  action,  remedies  available  '  S  4 
eminent    domain     iniurvto    property    not    taken,    a'scertainment    of 
damages,  facts  which  may  be  considered,  §§  1067   1070 
what  is  just  compensation,  §1063.  ' 

exclusion^^o^f    ves^sel,    consequential    dam.iges,    breach    of    statutory 
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leases,  injury  to  vessel,  act  or  omission  as  proximate  cause  of  injury, 

consequential  damages,  §  30. 
nuisance,    continuance    of   liability   of   person   who   causes   nuisance, 

§  1040. 
remote  consequences  of  injury,  recovery  of  damages,  §  1050. 
successive   actions,   damages   recoverable  in  first  action,   §  1039. 
passenger  in   stage   coach   drowned,   consequential   damages,   acts   of 

third  person,  §  42. 
public  wrongs,  obstruction  of  canal,  right  to  damages,   §  4. 
repair,   consequential   damages,   act  complained  of  must  be   efficient 

cause  of  damage,  §  30. 
sale  of  railroad   and  canal,  repairs,  covenant   of  purchaser  to  keep 

property  in  repair,  effect,  measure  of  damages  for  breach  of 

covenant,  §  860. 
stage    coach    falling   into    canal,    consequential    damages,   proximate 

cause,  act  of  third  person  as  cause,  §  42. 
vessel,  trover,  value  of  property,  proof  of  value,  §  1113. 
vessel  wrecked,  consequential  damages,  intervening  cause,  canal  boat 

delayed  and  wrecked  by  flood,  §  37. 

Cancellation  of  Instruments 

deeds,  appeal  and  supersedeas  bonds,  instances  of  liability,  specific 
conditions,  §  537n. 

recoupment  and  counterclaim  between  vendor  and  purchaser,  §  184. 

usury,  interest,  agreements  for  more  than  legal  rate  before  matur- 
ity, effect,  §  313. 

Cancer 

pleading,  necessity  of  alleging  special  damages,  §  421. 

Cans 

carriers  of  goods,  delay,  liability  where  facts  are  known,  §  913. 

Car  Repairer  Injured 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

Cargo 

see  Vessels. 

Carlisle  Tables 

see  Death  by  Wrongful  Act. 

Carpenters 

contracts  for  services,  continuation  of  original  contract,  §  685. 
personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

Carriage 

see  Vehicles. 

breach  of  contract,  damages  as  including  other  than  pecuniary  ele- 
ments, §  92. 

Carried  Beyond  Destination 

consequential  damages,  distinction  between  liability  in  tort  and  on 

contract,  §  49. 
damages  recoverable  by  passenger,  verdicts  excessive,   §  953n. 
distinction  between  liability  in  tort  and  en  contract,  §  49. 
heat,  car  unheated,  illness  of  passenger  as  proximate  consequence  of 

failure  to  notify  passenger  of  destination,  §  36. 
husband   carried   beyond    destination,   loss    of   services   of   wife,   ex- 
penses, §  36. 
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injury   to   passenger,   mental   anguish    independent   of   other   injury, 

§  943. 
nervous  shock  without  impact,  right  to  recover  damages,  §  24. 
notice,  failure  to  notify  passenger  of  destination,  §  '66. 
passenger  alighting  at  wrong  place,  damages  peculiar  to  x^assengers, 

§939. 
loss  of  time,  expenses,  exposure,  §  938. 
passenger 's  indiscreet  acts  not  grounds  for  damages,  §  940. 
verdicts  excessive,  §  953n, 

Carriers 

Federal  Employers'  Liability  Act,  who  are  within,  §  1305. 

Carriers  of  Goods 

see  also,  Bills  of  Lading. 

acceptance,  freight  charges,   time   when   freight  is  due   and   earned, 

§887. 
actions,  broach  of  contract,  remote  consequences,   §  902. 

carrier's  action  for  freight  charges,  §  884. 
agents,  bills  and  notes,  measure  of  lial)ility  of  agents  for  defaults 
in  regard  to  commercial  pajier,  §  776. 
duty   of   agent   to   adhere   to    instructions,   liability   for   exceeding 
commission,  §  774. 
apportionment  of  damages,  mutual  fault,  §  928. 
breach  of  contract,  elements  of  damage,  mental  suffering,  §  9.5. 
breach  of  contract  to  furnish  goods  for  shipment, 

charter  parties,  damages  for  breach  of  charter  to  load  with  enum- 
erated articles,  §  88.''>. 
mitigation  of  damages,  duty  of  carrier,  §  880. 

burden  of  proof,  §  882. 
partial  breach,  measure  of  damages,  §  879. 
shipper's  rights  in  profits  made  by  carrier,  §881. 
distinction  between  contracts,  §  877. 
measure  of  damages,  §  877. 
burden  of  proof,  injury  or  loss  of  goods  by  carriers,  §§  917,  931. 
connecting  carriers,  freight  charges,  amount  of  charges  in  absence  of 
express  agreement,  §  884. 
goods   lost    or   injured    or    delayed,    damages,    effect    of    Carmack 

Amendment  to  Interstate  Commerce  Act,  §  932. 
live  stock  injured,  splenetic  fever,  liability  of  carrier,  §931. 
negligent   delay   in   transportation,  liability   for  loss   of  market 

value  of  property,  quantity  or  quality,  §  906. 
parties,  joint  and  several   liability  for  torts,  §  141. 
consequential  damages  for  torts,  intervening  cause,  §  37. 

liability  of  carriers,  extraordinary  circumstances,  §  36. 
construction  prevented,  injunction  bonds,  ilamages  from  restraint  of 

injunction,  §  .528n. 
contractual  exemptions  from  liability  for  damages,  §  6. 
criminal  act  of  agent,  liability  of  carrier,  §  93]. 

delay  in  transportation,  breach  of  contract,  consequential  damages, 
notice    of   special   circumstances,    §  52n. 
certainty  of  damages,  chances  for  [irizes  and  ]iromotions,  §  71. 
connecting  carriers,   damages,   interstate  commerce,   §931. 
consequential  damages,  liability,  intervening  cause,  §  37. 
dead   bodies,    transportation,   physical   and   mental    suffering   as 

elements  of  damage,  §  915. 
delivery  of  account,  statute  of  limitations  operating  to  bar  ac- 

account,  liability  of  carrier,  §  914. 
expenses  of  furtlier  transportation,  liability  for,  §  912. 
goods  to  be  used  for  competing  for  prizes,  measure  of  damages, 
§71. 
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delay  in  transportation — continued, 
interest,  liability  for,  §  905, 

live    stock,    opinion    evidence,    instances    of    rejection    and 
admission  of  opinions,  §  443. 
market  value,  loss  of,  §  906. 

application  of  rule  to  ocean  carriage,  §  909. 
basis  of  rule  imposing  liability,  §§  907,  908. 
quantity  or  quality,  §  906. 
medicine  for  sick  person,  consequential  damages,  §  36. 
negligence,  liability,  proximate  cause,  §  903. 
notice,  liability  of  carrier,  §  905. 

knowledge  of  or  notice  to  carrier  that  goods  must  not  be 

delayed,  §§913,  914. 
liability  where  facts  are  known,  §  914. 
notice    of    arrival,    neglect    to    give   notice   of    refusal    to    receive 

goods,  §  910. 
omission  to  transport  and  deliver  within  reasonable  time,  liabil- 
ity, §905. 
perishable  goods,  ordinary  goods,  measure  of  damages,  §  905. 
physical  and  mental  suffering,  liability,  §  915. 
recoupment,  breach  of  warranty,  etc.,  §  180. 

negligence,  §  180. 
refusal  to  receive  property,  damages,  §  905. 
special  circumstances,  consequential  damages,  §§  52n,  92. 
value   of   use    of   property,   unmarketable    property,    §  905. 
delivery,  breach  of  contract  by  seller,  delay  in  delivery,  mitigation 
of  liability,  §  666. 
burden  of  proof  as  to  injury  or  loss  of  goods  by  carriers,  §  917. 
charges  and  expenses,  delivery  hindered  or  prevented,  §  894. 

time  when  freight  is  due  and  earned,  §  887. 
mistake,  delivery  to  wrong  person,  liability  of  carrier,   §  931. 
refusal  to  deliver,  recovery  for  time  and  expenses  of  obtaining 

property,  §  911. 
refusal  to  receive  property,   damages,   §  905. 
demurrage,  charges  and  expenses,   delivery  hindered  or  prevented, 
§  894. 
delay  in  transportation,  negligence,  proximate  cause,  §  903. 
detention  of  goods,  §  897. 
deviation  from  route,  breach  of  contract,  remote  consequences,  §  902. 
consequential  damages,  intervening  cause,  §  37. 
injury  to  or  loss  of  goods  having  market  value,  damages,  §  918. 
losses,  liability  of  carrier,  §  931. 
discrimination,    freight    charges,    unlawful    discrimination,    damages 

recoverable,  §§  886,  898. 
duties  of  carriers 

care  of  property,  §  916. 

acts  of  public  authority,  effect,  §  916. 
inherent  vice,  §  916. 

recovery  for  injury  to  or  loss  of  goods  by  bailee,  §  918. 
refrigerators,  defective  machinery,  §  916. 
duty  of  carrier  to  transport,  §  905. 

rates,  breach  of  duty  or  contract,  carrier's  liability,  §898. 
duty  to  carry  for  all  persons,  liability,  §  916. 
failure   to    transport,    elements   of   damage,    losses,    expense   in- 
curred to  prevent  or  lessen  damage,  §  91. 
refusal  to  transport,  exemplary  damages,  §  930. 
expenses,  delay,  liability  for  expense  of  further  transportation,  §  912. 

delivery  hindered  or  prevented,  f  894. 
explosion  caused  by  fire,  consequential  damages,  extraordinary  cir- 
cumstances, liability  of  carriers,  §  36. 
explosives,  anticipation  of  injury  to  persons,  illustrations,  §  25. 


INDEX.  5815 

Carriers  of  Goods — continued. 

fire,  carrier's  negligence   as  proximate  cause  of  injury,   empty  car 
marked  as  containing  explosives,  property  destroyed  by  fire, 
§  36. 
fire  caused  by  explosion,  consequential  damages,  anticipation  of  in- 
jury of  persons,  proximate  cause  of  injury,  §  25. 
fraud,  freight  charges  as  affected  by  value  of  property,  §  885. 
freight    charges,    amount   of   charges   in   absence   of   express   agree- 
ment, §  884. 
charter  to  load  with  enumerated  articles,  §  895. 
contracts,    limitation    of    common-law    liability,    Carmack    Amend- 
ment to  Interstate  Commerce  Act,  §  904. 
definitions,  freight,  §  887. 

demurrage,  §  897. 
delivery   of  goods   to   consignee  rather   than   pledgee,  recovery 

of  freight  charges,  §  931. 
delivery  of  goods  hindered  or  prevented,  §  894. 
demurrage  and  detention  of  cars,  §  897. 

duty  of  carrier,  refusal  to  transport,  exemplary  damages,  §  930. 
duty  to  pay,  §  917. 
injury  or  loss  of  goods,  recovery  by  shipper  of  market  value, 

liability  for  freight  charges,  §  918. 
pro    rata    freight    charges,  ^circumstances    entitling    shipper    to 
take  goods  without  being  liable  for  freight  charges,  §  889. 
rule  for  adjustment,  §  893. 

time  when  pro  rata  freight  is  due,  common  law  and  admir- 
alty rules,  §  890. 
transshipment  of  freight,  §  891. 
recoupment  against  freight,  negligence  or  violation  of  contract. 
§  896.  ' 

right  to  freight  when  cargo  is  insured,  §  892. 
sales 

breach  of  contract  by  seller,  evidence  of  loss,  §  653. 
non-delivery  of  property  in  market,  damages  recoverable  by 
buyer,  §651.  ^ 

stopping  goods  at  intermediate  point,  §  888. 
time  when  due  and  earned,  prepayment,  §§  887,  888. 
unlawful  discrimination,  damages  recoverable    §§  886    898 
value  of  property,  §  885. 
freight,  marine  insurance,  losses,  general  average,   §  818. 
injury  to   or   loss   of  goods,  apportionment  of   damages  in  case   of 
mutual  fault,  §  928, 
burden  of  proof  as  to  injury  or  loss,  §  917. 
compensation  on  basis  of  market  value,  §  918. 
damages,  injury  to  or  loss  of  non-marketable  property,  §  919. 

what  law  governs,  §  918. 
damages  less  than  value  of  goods  at  destination,  §  922. 
criticism  of  rule,  §  923. 
loss  at  place  of  shipment,  §  924, 
exemplary  damages,  §  930. 
interest  on  damages,  §  920. 

liability  of  shipper  for  freight  charges,  §  918. 
measure   of   agent's   liability,    defaults   in   regard   to   bills   and 

notes,  §  775. 
mitigation  of  liability  by  insurance,  §  929. 
money  stolen,   §  916. 

museum,  liability  of  carrier  for  loss  of,  mental  suffering,   §  915. 

official    bond,    measure    of    damages    against    sureties,    property 

taken  from  letter,  §  488.  '    f     i       J 

pictures,   damage   to,   necessity   of  notice   to  indemnitor   to   fix 

liability,  §  87n. 
proof  of  value,  §  933. 
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injury  to  or  loss  of  goods — continued. 

qualification  of  carrier's  liability  by  notice,  effect  of  Carmack 

Amendment,  §  926. 
recovery    by    shipper    for    expenses    and   labor   in   lessening    loss, 
§  921. 
limitation  of  liability,  contractual  exemption  from  liability  for  dam- 
ages, §  6. 
common-law  liability,  limitation  of  Carmack  Amendment,  §  904. 
delay  in   transportation,   liability   for   loss   of   market   value   of 
property,  basis  of  rule,  §  908. 
transportation    of    dead    bodies,    physical    and    mental    suf- 
fering as  elements  of  damage,  §  915. 
duty  of  carrier,  care  of  property,  burden  of  proof  as  to  injury 
or  loss,  §  917. 
loss  of  or  injury  to  goods,  compensation  on  basis  of  market 
value,  §918. 
conduct  of  shipper  as  affecting  damages,  §  925. 
liability  for  partial  loss  when  value  is  limited,  §  927. 
qualification   of   carrier's   liability   by   notice,   effect   of 
Carmack    Amendment    to    Interstate    Commerce 
Act,  §  926. 
duty  to  carry  for  all  persons,  liability,  §  916. 
freight  charges  as  affected  by  value  of  property,  §  885. 
trover,  evidence  of  value,  §  1113. 
live  stock,  amount  of  damages,  opinions  of  witnesses,  admissibility, 
§444. 
cars,  duty  in  furnishing,  §  898. 

consequential    damages,    breach    of    contract,    proximate    conse- 
quences of  breach,  §  45n. 
effect  of  extraordinary  circumstances,  defective  chute  for 
loading  animals,  §  35. 
contracts,  limitation  of  common-law  liability,  Carmack  Amend- 
ment to  Interstate  Commerce  Act,  §  904. 
delay  in  transportation,  amount  of  damages,  opinion  evidence, 
§444. 
liability  for  negligence,  proximate  cause,  §  903. 
loss  of  market  value,  §  906. 
basis  of  rule,  §  907. 
quantity  or  quality,  §  906. 
fraud,   false   representations  by  carriers   as  to   safety   of  road, 

damages  to  live  stock,  §  1173. 
injury  to  or  loss  of  goods,  burden  of  proof  as  to  injurv  or  loss, 
§917. 
compensation  on  basis  of  market  value,  §  918. 
damages  where  there  are  successive  carriers,  effect  of  Car- 
mack Amendment  to  Interstate  Commerce  Act,  §  932. 
disease,  public  wrongs,  right  of  action,  remedies  available, 

failure  to  feed  and  water,  parties,  joint  and  several  liabil- 
ity for  torts,  §  141. 

market  value,  damages,  §  918. 

proof  of  value,  §  933. 

qualification  of  carrier 's  liability  by  notice,  effect  of  Car- 
mack Amendment  to  Interstate  Commerce  Act,  §  926. 

recovery  bv  shipper  for  expenses  and  labor  in  lessening  loss, 
§921. 

snow  storm,  consequential  damages,  proximate  consequences 
of  act  or  omission,  effect  of  extraordinary  circum- 
stances, §  35. 

splenetic  fever,  liability  of  carrier,  §  931. 
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parties,  joint  and  several  liability  for  torts,  §  141. 

refusal  to  transport,  breach   of  contract,   carrier 's  liability'  for 

remote  consequences,  §  902. 
replevin,  special  damages,  §  1146. 
market  value,  delay  in  transportation,  loss  of  market  value,  §  906. 
mistake,  losses,  liability  of  carrier,  §  931. 

negligence,  contractual  exemption  from  liability  for  damages,  §  6. 
employees,   limitation    of   liability   by   contract,   interstate   com- 
merce, §  904. 
notice,  delay,  liability  where  facts  are  known,  §  913. 

qualification    of    carrier 's    liability    by    notice,    interstate    com- 
merce, §  926. 
perishable  property,  liabilitv  of  carrier,  property  not  protected  from 

weather,  §  931. 
recoupment  against  freight,  §  896. 
refusal  to  transport 

breach   of  contract,   carrier's  liabilitv  for   remote  consequences, 
§  902. 
rates,  carrier 's  liability,  §  893. 
damages,  increased  expenditures,  loss  of  customers,  §  901. 
measure  of  damages,  §  905. 

measure  by  cost  of  transportation,  decline  in  value,  increased 
cost",  §  899. 
duty  of  carrier  to  transport,  §  905. 
duty  to  carry  for  all  persons,  liability,  §  916. 
elements  of  damage,  losses,  expense  incurred  to  prevent  or  lessen 

damage,  §  91. 
exemplary  damages,  §  930. 

liability  for  loss  of  shipper's  profits,  notice  to  carrier  of  contract 
for  profits,  shipper 's  good  faith,  §  900. 
route,  measure  of  agent's  liability  under  various  circumstances,  §774. 
salvage  services,  nature  of  peril,  duty  of  claimant,  persons  who  nuiy 

be  salvors,  §  717. 
telegraph  and  telephone  companies,  nature  of  duty,  §  957. 
transportation 

breach  of  contract,  consequential  damages,  liability  under  special 
circumstances,  §  51. 
recovery  for  costs  of  other  means  of  transportation,  §  91. 
charter-parties,  breach  of  contract  to  furnish  goods,  measure  of 

damages,  §  878. 
con.sequential    damages,    anticipation    of    injury    to    person,    prox- 
imate cause  of  injury,  §  25. 
contract  for  particular  work,  contractor's  liability,  damages  for 
delay,  actual  loss,  §  704. 
trover,  value  of  property,  proof  of  value,  §  1113. 

unloading   goods,    consequential   damages,   recovery   only   when    con- 
templated by  parties,  §  45,  n  25. 
value,  freight  charges  as  affected  by  value  of  property,  §  885. 

Carriers  of  Passengers 

admiralty,  torts,  recovery  of  damages  by  passengers,  measure  of  dam- 
ages, nominal  damages,  §  1288, 
alighting,  consequential  damages,  passenger  injured  by  jumping  from 
train  failing  to  stop,  §  36. 
parties,  joint  and  several  liability  for  torts,  §  141. 
refusal  to  stop  train,  exemplary  "damages,  §937. 
wrong  place,  damages  peculiar  to  passenger,  §  939. 
assault,  damages  for  assault  on  passenger,  excessive  verdicts,  §  953n. 
assault  by  fellow  passenger,  consequential  damages,  §  19. 
damages  recoverable,  §  941. 
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assault  by  fellow  passenger — continued. 

protection  of  passengers,  duty  of  carrier,  §  941. 
assault  by  servant,  compensation,  physical  and  mental  suffering  of 
passenger,  injury  to  character,   §  942. 
exemplary  damages,  parties  liable,  master's  liability  for  acts  of 
servant,  §  408. 
baggage,   abusive   language,   ejection  of  passenger,   mental  suffering 
independent  of  other  injury,  §  943. 
disclosure  of  value,  §  954. 

duty  of  carrier,  goods  lost  or  injured,  qualification  of  carrier's 
liability  by  notice,  effect  of  Carmack  Ame'ndment  to  Inter- 
state Commerce  Act,  §  926. 
exemplary  damages,  §  950. 
loss  of  or  injury  to  baggage,  §  954. 

measure  of  damages,  §  955. 
place,   removal   of  passenger  at  wrong   place,   damages,   separa- 
tion from  baggage,  §  939. 
sleeping  car  companies,  liability  for  baggage,  §  956. 
what  is  baggage,  §  954. 
breach  of  contract  to  carry  passengers,  agreement  to  furnish  stage 
line,  measure  of  damages,  §  877n. 
consequential    damages,    recovery    for    successive    consequences, 

§§  57,  58. 
costs  of  other  means  of  transportation,  recovery  for,  §  91. 
damages  as  including  other  than  pecuniary  elements,  §  92. 
distinction  between  liability  in  tort  and  on  contract,  §  48. 
elements  of  damage,  pecuniary  elements,  other  elements,  §  92. 
mental  anguish,  necessity  that  anguish  proceed  from  act  caus- 
ing physical  injury,  §  95. 
car  unheated,  illness  of  passenger  as  proximate  consequence  of  fail- 
ure to  notify  passenger  of  destination,  §  36. 
carried  beyond  destination 

consequential    damages,    carrier's   liability,    distinction   between 
liability  in  tort  and  on  contract,  §  49. 
failure  to  notify  passenger  of  destination,  §  36. 
husband    carried    beyond    destination,    loss    of    services    of 
wife,  expenses,  §  36. 
distinction  between  liability  in  tort  and  on  contract,  §  49. 
nervous   shock   as  physical  injury,   consequential   damages,   mis- 
cellaneous eases,  §  24. 
verdicts,  excessive,  §  953n. 
character  as  affecting  damages  for  personal  injuries,  §  94. 
child  injured,  actions,  §  952. 

damages  for  physical  injury  to  child,  excessive  verdicts,  §  953n. 
connecting    carriers,    ejection,    refusal   to   pay   fare,   right   to    recover 
damages,  §  940. 
passenger 's  indiscreet  acts  not  grounds  for  damages,  §  940. 
consequential  damages,  act  of  injured  party,  fraud  and  exposure  to 
peril,  §  39. 
carrier's  liability,   extraordinary  circumstances,  insanity  of  in- 
jured person,  §  36. 
certainty,  recovery  for  successive  consequences  of  act  or  omission, 

§58. 
injured  passenger  rendered  susceptible  to  disease,  §  36. 
proximate  cause,  acts  of  injured  party,  fraud  and  exposure  to 
peril,  §  39. 
dead  bodies,  transportation,  recovery  for  mental  suffering,  independ- 
ent of  other  injury,  §  943. 
delay,  breach  of  contract,  consequential  damages,  certainty,  recovery 
for  successive  consequences  of  act  or  omission,  §  57. 
breach  of  guaranty,  liability  for  special  loss,   §  947. 
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damages  peculiar  to  passenger,  §  939. 

passenger 's  indiscreet  acts  not  grounds  for  damages,  §  940. 

recovery  by  passenger  for  special  loss,  §  947. 

verdicts,  excessive,  §  953n. 

delay  in  making  trip  with  special  train,  §  953n. 
derailment  of  train,  distinction  between  liability  in  tort  and  on  eon- 
tract,  §  49. 
disease,  passenger  infected  with  smallpox  from  ticket  agent,  recovery 

for  special  loss,  §  947. 
duties,  nature  of  obligation,  liability  of  carrier  in  tort,  §  934. 
ejection,  character  as  affecting  damages  for  personal  injuries,  §  94n. 
condition  of  health  of  passenger,  §  935. 

connecting  carriers,  refusal  to  pay  fare,  right  to  recover  dam- 
ages, §  940. 
consequential    damages,    carrier's   liability,    distinction    between 
liability  in  tort  and  on  contract.,  §  49. 
extraordinary  circumstances,  §  36. 

nervous  shock,  proximate  consequences  of  act  or  omis- 
sion, §  36. 
death    of    passenger    struck    by    train    as    proximate    consequence 

of  ejection,  §  36. 
destination,  necessity  that   ejected  passenger   attempt  to  reach 

destination,  §  36. 
distinction  between  liability  in  tort  and  on  contract,  §  49. 
drunken  man  ejected,  nervous  shock  as  physical  injury,  conse- 
quential damages,  miscellaneous  cases,  §  24. 
enhancement  of  damages,  negro  trainman  assisting  in  making 

ejection,  §  938. 
exemplary  damages,  §  937. 

allowance,  grounds  upon  which  allowed,  §  393n. 
enhancement  and  mitigation,  §  404. 

wealth  of  defendant,  scope  of  inquiry,  §  405. 
injury,  damages  for  ejection  without  physical  injury,  excessive 

verdicts,  §  953n. 
mental  anguish  independent  of  other  injury,  §  942. 
mental  suffering,  elements  of  damage,  §  95. 
mitigation  of  damages,  fraudulent  or  objectionable  conduct   on 

yrnrt  of  plaintiff,  evidence,  §  949. 
nervous  shock  without  impact,  consequential  damages,  §  21,  n  15. 
pain  and  suffering,  past  and  prospective  damages,  §  944. 
passengers  indiscreet  acts  not  grounds  for  damages,  §  940. 
physical  and  mental  suffering,  injuries  to  character,  §  942. 
place,  removal  of  ])assonger   at  wrong  place,   damages  peculiar 
to  passenger,  intervening  cause,  §  939. 
damages  sustained  on  track,  §  939. 
inconvenience,  sickness,  death,  §  939. 

loss  of  time  and  expense,  consequences  of  exposure,  §  938. 
negligence  of  hotel  proprietor,  liability  of  carrier,  §  939. 
separation  from  baggage,  S  939. 
refusal  to  carry,  damages,  §  935. 

refusal  to  pay  fare,  right  to  recover  damages,  §  940. 
remedies,  action  in  tort,  breach  of  contract,  §  934. 
tender  of  fare,  amount,  sufficiency,  5  267n. 

threat  to  push  passengers  from  platform,  jumping,  damages  re- 
coverable, §  942. 
threats,    damages    for    threatened    ejectior,    exceysivp    verdicts. 
§  953n. 
exemplary  damages,  §  937. 

mental  suffering  independent  of  other  injury,  §  943. 
verdicts  excessive,  damages  recoveral>le,  by  passenger,  S  95.".n. 
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wilful  or  malicious  injuries,  consequential  damages,  §  44. 
evidence  of  damage,  loss  of  mental  and  physical  capacity,  §  946. 

loss  of  l)usiness,  earning  capacity,  §  945. 
exemplary  damages,  negligence  or  breach  of  duty,  §  950. 
difference  in  rule  in  some  states,   §  951. 

parties   liable,   master's   liability    for    acts   of   servant,    assault, 
§410. 
expenses,  alighting  at  wrong  place,  damages,  loss  of  time,  expenses, 
exposure,  §  938. 
refusal    to    carry,    damages,    loss    of    time,    expenses,    exposure, 
humiliation,  §  936. 
exposure,  alighting  at  wrong  place,  damages,  loss  of  time,  expenses, 
exposure,  §  938. 
damages  recoverable,  §  936. 

consequential  damages,  breach  of  statutory  duty,  illness  of 
passenger,  §  32. 
refusal    to    carry,    damages,    loss    of    time,    expenses,    exposure, 
humiliation,  §  936. 
fraud,  false  representations  by  carriers,  loss  of  time  of  passengers, 

damages,  §  1173. 
free  pass,  contractual  exemptions  from  liability  for  damages,  §  6. 
heat,  car  unheated,  illness  of  passenger  as  proximate  consequence  of 

failure  to  notify  passenger  of  destination,  §  86. 
humiliation,  refusal  to  carry,  damages,  loss  of  time,  expenses,  expos- 
ure, humiliation,  §  936. 
inconvenience  as  ground  of  damages,  §  939. 
injury  to  female  passenger,  loss  of  marriage  prospects,  §  947n. 
injury  to  wife,  child  or  servant,  actions,  §  952. 
insanity    of    injured    ]ierson,    consequential    damages,    extraordinary 

circumstances,  §  36. 
limitation  of  liability,  duty  of  carrier,  goods  lost  or  injured,  qualifica- 
tion of  carrier's  liability  by  notice,  effect  of  Carmack  Amend- 
ment to  Interstate  Commerce  Act,  §  926. 
mental  suffering,  recovery  independent  of  other  injury,  §  943. 
mitigation  of  damages,  §  949. 

benefit  not  derived  from  defendant,  §  158. 
salary  of  injured  person  not  stopped,  §  158. 
nature  of  injury,  damages,  §  942. 
notice   to   board    train,   consequential   damages,   death    of   passenger 

struck  by  train  as  proximate  consequences  of  ejection,  §  36. 
pain  and  suffering,  past  and  prospective  damages,  §  944. 
passenger's  indiscreet  acts,  right  to  damages,  §940. 
physical  and  mental  suffering,  injury  to  character,  damages  for,  §  942. 
platforms   and   depots,   ejection   of   passenger,   consequential   damages, 
liability  of  carriers,  extraordinary  circumstances,  §  36. 
injury  caused  by  obstacle  at  depot,  consequential  damages,  act 
of  third  person,  §  42. 
pleading,  recovery  by  passenger  for  special  loss,  §  947. 

special  damages,  necessity  of  alleging,  §  421. 
proof  of  damages,  §§  945,  946. 
protection  of  passengers,  duty  of  carrier,  acts  of  servants,  §  941. 

adequate  protection  and  shelter,  consequential  damages,  breach 
of  statutory  duties,  §  32. 
proximate  cause,  passenger's  indiscreet  acts  not  grounds  for  damages, 

§940. 
rates,  discrimination,  negligence  or  breach  of  duty,  exemplary  dam- 
ages, §  950. 
refusal  to  carry,  §  935. 

character    as    affecting    damages    for    personal    injuries    and    in 
actions  for  death,  §  94. 
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consequential  damages,  proximate  consequences  of  act  or  omis- 
sion, effect  of  extraordinary  circumstances,  §  35. 
exemplary  damages^  §§937,  950. 

loss  of  time,  expense,  exposure  and  humiliation,  §  936. 
loss  of  services  of  wife  of  passenger,  §  935. 
motive,  distinction  made  for  bad  motive,  contracts,  §  99. 
passenger 's  indiscreet  acts,  §  9-iO. 

time,  failure  to  transport  passenger  within  appointed  time,  dam- 
ages recoverable,  §  939. 
relation,  continuance,  when  terminated,  §  941. 
creation,  purchase  of  ticket,  §  941. 
protection  of  passengers,  duty  of  carrier,  §  941. 
seats,  failure  to  provide,  damages  recoverable,  §  941. 
white  passenger  in  coach  for  colored  people,  §  948. 
wrongfully  placing  passenger  in  second  class  coach,  §  948. 
separation  of  passenger  and  children,  recovery  for  mental  suffering 

independent  of  other  injury,  §  943. 
servant  injured,  actions,   §  952. 

servants,  abusive  language,  ejection  of  passengers,  damages  recover- 
able, §  942. 
assault,  conduct  of  insane  servant,  recovery  by  passengers,  mental 
suffering  independent  of  other  injury,  §  943. 
damages  for  physical  and  mental  suffering,  §  942. 
duty  of  carrier,  protection  of  passenger,   §  941. 
exemplary  damages,  parties  liable,  liability  of  master  for  acts 
of  servants,  §  410. 
sleeping  car  companies,  liability  for  baggage,  §  956. 

placing  white  passengers  in  negro 's  coach,  damages,  §  956. 
refusal  to  furnish  berth,  damages,  §  956. 
special  loss,  loss  of  employment  or  in  business,  §  947. 

loss  of  marriage  prospects,  injury  to  female  passenger,  §  947n. 
passenger  infected  with  small])ox  from  ticket  agent,  §  947. 
special  train,  delay,  excessive  verdicts,  §  953n. 

suicide,    consequential    damages,    liability    as    affected    by    extraor- 
dinary circumstances,  illustrations,  §  35. 
ticket  agent,  special  damages,  passenger  inflicted  with  smallpox  from 

ticket  agent,  §  947. 
tickets 

alighting    at    wrong    place,    damages,    loss    of    time,    expenses, 
exposure,  §  938. 
damages  peculiar  to  passengers,  §  939. 
damages  for  refusal  to  carry,  §  935. 

exemplary  damages,  §  937. 
injury  to  passenger,  mental  anguish  independent  of  other  injurv. 
§943.  ''     •" 

.    _      passenger 's  indiscreet  acts  not  grounds  for  damages,  §  940. 
time,  negligence   or  breach   of  duty,   failure  to  trans^iort  passenger 
within  appointed  time,  damages  recoverable,  guaranty,  §  939. 
time,  loss  of,  alighting  at  wrong  place,  damages,  loss  of  time,  expense's! 
exposure,  §  938. 
refusal  to  carry,  damages,  loss  of  time,  expenses,  exposure,  humilia- 
tion, §  936. 
transportation,  character  as  affecting  damages  for  personal  injuries 
§  94.  J  ) 

duty  of  carrier  to  transport,  §  905. 
trespassers,  consequential  damages,  proximate  cause,  acts  of  injured 

party,  fraud  and  exposure  to  peril,  §  39. 
verdicts,  negligence  or  breach  of  duty,  excessive  verdicts,  §  953. 
white  passengers  in  negroes'  coach,  damages,  liabilitv  of  sleeping  car 
companies,  §  956. 
Suth.  Dam.  Vol.  V.— 62. 
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wife  injured,  actions,  §  952, 
wrong  destination 

consequential  damages,   certainty,  recovery  for  successive  con- 
sequences of  act  or  omission,  §  57. 
distinction  between  liability  in  tort  and  on  contract,  §  48. 
extraordinary  circumstances,  §  36. 

passenger  directed  to  leave  train  three  miles  from  destina- 
tion, liability  for  injuries,  §  36. 
railroad    car   unheated,   illness   of   passenger   as   proximate 
consequence  of  failure  to  notify  passenger  of  destina- 
tion, §  36. 

Cashiers 

see  Banks  and  Banking. 

Castings 

sales,  warranty  of  quality,  existence,  remedies  on  breach,  §  668n. 

Castor  Beans 

sales,  oats  containing  castor  beans,  animals  injured,  warranty  of 
quality,  damages  for  breach,  interest,  expenses  and  special 
injuries,  §  672. 

Caterer 

sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses 
and  special  injuries,  §  675. 

Cattle 

carriers,  burden  of  proof  as  to  injury  or  loss  of  goods  by,  §  917. 
delay  in  transportation,  negligence,  proximate  cause,  §  903. 
limitation  of  liability  by  contract,  interstate  commerce,  §  904. 
loss  or  injury  to  property,  expenses  and  labor  in  lessening  loss, 
recovery,   §  921. 
liability  of  carrier,  §  931. 
market  value,  damages,  §  918. 
proof  of  value,  §  933. 
depreciation,  trespass  to  real  property,  aggravation  and  special  dam- 
ages, §  1028. 
easements,  eminent  domain,  injurv  to  property  not  taken,  ascertain- 
ment, §  1067. 
erection  of  stable  enjoined,  injunction  bonds,  damages  from  restraint 

of  injunction,  §  528. 
feed  sold,  breach  of  contract  by  seller,  consequential  damages,  §  663. 
market  value,  §  52n. 

warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  672. 
opinion  evidence  as  to  value  of  property,  §  446. 

sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647n. 
breach  of  contract  by  seller,  evidence  of  loss,  §  653n. 

evidence  of  value  of  property,  §  C54. 
breach  of  contract  to  buy,  contracts  for  services,  mode  of  com- 
pensating, §   684. 
executed  sales,  recovery  by  seller  against  buyer,  §  642. 
warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  675. 
telegraphs  and  telephones,  negligence  in  transmitting  message,  liabil- 
ity when  object  of  sender  is  known,  §§  961,  962,  964. 
trespass  to   personal   propertv,   special   and   consequential   damages, 

§§  1100,  1101. 
trespass  to  real  property,  destruction  of  fences,  damages,  §  1024. 
trover,  special  and  consequential  damages,  §  1129. 
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Cattle  Guard 

animals    injured,    consequential    damages    under    fence    statutes,    scope 

of  statutes,  §  20. 
passenger  alighting  at  wrong  place,  consequential  damages,  liability 
of  carriers,  extraordinary  circumstances,  §  36. 

Causes  of  Action 

see  Actions;  Circuity  of  Action. 

Caustic  Soda 

sales,  breach  of  contract  by  seller,  consequential  damages,  §  663. 

Caveat  Emptor 

bills  and  notes,  partial  failure  of  consideration,  §  544. 

payment  in   counterfeit   money,  bills   of   broken  banks,  forged 
notes  and  checks,  §S  223-224. 
judicial  sales,  warranties  of  title,  existence,  §  668. 
payment,  medium,  bills  of  insolvent  banks,  §  224. 
sales,  warranty  of  quality,  determination,  §  667. 

warranty  of  title,  implied  warranty,  §  668. 

Cellar 

goods  frozen,  false  deeds  to  land  taken,  inability  to  provide  cellar, 
necessity  that  damages  result  from  injuries,  proximate  cause, 
§29. 

Cement 

sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §§  672,  675. 

Cemeteries 

see  also.  Sepulchre. 

exclusion  of  person,  exemplary  damages,  malice  in  law  and  malice  in 

fact,  §  394. 
removal   of   dead   bodies,   trespass,   recovery  for   injury   to   feelings, 

§  1029, 
violation  of  burial,  elements  of  damage,  mental  suffering,  §  95. 

Certainty  of  Damages 

admiralty,  torts,  §  1289. 

attachment  prevented,  act  or  omission  as  proximate  cause  of  dam- 
ages, certainty  of  damages,  §  30. 

breach  of  marriage  promise,  uncertain  mitigation,  §  73. 

commercial  agencies,  proof  of  damages,  §  69. 

consequential  damages,  only  items  which  are  certain  are  recoverable, 
§55. 
recovery  for  successive  consequences,  §  56. 
illustrations,  §  57. 

contingent  advantage,  §  72. 

contract  for  particular  work,  material  not  furnished,   effect  of  not 
abandoning  contract,  contractor's  rights,  §  714. 
performance  prevented,   contractor's  rights,   certainty  of   proof 
of  profits,  §  714. 

contracts  for  services,  wrongful  discharge,  measure  of  damages, 
liability  for  expenses  and  for  lost  commissions,  §  694. 

damages  must  be  certain  in  nature  and  cause,  §  53. 

details  and  incidents,  liability  for  principal  loss  extends  to  details 
and  incidents,  §  54. 

elements  of  damage,  motive,  tort  actions,  §  100. 

insurance  agencies,  proof  of  damages,  §  69. 

interest,  allowance  of  interest  on  accounts,  §  349. 

judgment,  necessity  that  judgment  be  certain,  §  467. 
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landlord  and  tenant,  lessee's  right  to  damages  for  injury  to  business, 
§867. 

violation  of  contract  to  lease,  certainty  of  damages,  §  65. 
liquidated  damages,  stipulation  when  damages  are  uncertain,  §  §  290, 
293. 

stipulation  where  damages  otherwise  certain  are  uncertain,  §  285. 

stipulation  where  damages  are  certain  and  easily  proved,  §  289. 
municipal  corporations,  failure  to  provide  sinking  fund,  §  74. 
prizes  and  promotions,  chances  for,  §  71. 
profits,  animals,  prospective  growth,  §  62. 

commercial  ventures,  §  67. 

labor,  §  66. 

orchard,  prospective  growth,  §  62. 

partnership,  dissolution,  §  68. 

required  certainty  of  anticipated  profits,  §§  59,  60. 

special  contract,  §§  63,  64. 
prospective  damages,  certainty  of  proof,  §  121. 

sales,  breach  of  contract,  sale  of  good  will,  compensation,  certainty 
of  proof,  §  658. 

warranties  of  seeds  and  breeding  quality  of  animals,  etc.,  §  61. 
tortious  interference  with  business,  §  70. 
trespass  to  personal  property,  certainty  of  damages,  §  1093. 
verdict,  necessity  of  verdict  being  certain,  §  461. 

when  verdict  is  deemed  certain,  §  461. 

Certified  Checks 

see  Banks  and  Banking. 

Certiorari 

attachment,   bonds,   recovery   of   costs   and   expenses   of   attachment 

suit,  §  516. 
interest  on  judgments  pending  review,  §  389. 
reversal,  restitution  after  reversal  of  judgment,  how  made,  §  468. 

Chain,  Defective 

sale,  consequential  damages,  breach  of  contract,  liability  under 
special  circumstances,  §  51. 

Chairs 

patents,  infringement,  damages,  whole  article  not  patented,  mitiga- 
tion of  liability,  §  1194. 

Champerty  and  Maintenance 

attorney's  compensation,  actions  by  attorney,  value  of  services 
rendered,  admissibility  of  evidence,  §  682. 

Chancery 

see  Equity. 

Chandeliers 

repairs,  contracts  for  services,  entire  and  apportionable  contracts, 
§691. 

Change  of  Grade 

see  Highways  and  Streets. 

Character 

alienation  of  affections,  mitigation,  evidence,  character  of  wife, 
§  1285. 

assault  and  battery,  character  ns  affecting  damages  for  personal  in- 
juries, §  94. 
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Character — continued. 

assault  and  battery — continued. 

mitigation  of  damages,   effect   of  criminal  prosecution   and  fine 
of  offender,  §  151. 
carriers  of  passengers,  negligence  or  breacli  of  duty,  damages  for 

physical  and  mental  suffering,  injury  to  character,  §  942. 
causes  of  action,  entirety,  injury  to  person  and  damage  to  reputation 

by  same  act,  §  118. 
elements    of    damage,    character   as   affecting    damages   for   personal 

injuries  and  in  actions  for  death,  §  94. 
exemplary  damages,  enhancement  and  mitigation,  §  404. 
malicious  prosecution,  elements  of  damage,  character  injured,  §  1237. 
mitigation  of  damages,  assault,  §  151. 

character  and  feelings,  injuries  to,  §  163. 
libel  and  slander,  §  152. 
personal  injuries,  mitigation  of  damages,  admissibility  of  evidence, 
§  1255. 
character  as  affecting  damages,  §  94. 
slander  and  libel 

mitigation,  character  of  defendant,  poverty,  §  1233. 

evidence,  plaintiff's  bad  character,  conduct  and  declaration, 
§  1126. 
trespass  to  real  property,  mitigation  of  damages,  §  1027. 

Charge  of  Court 

see  Instructions. 

Charter  Parties 

see  Vessels. 

Chastity 

elements    of    damage,   character   as   affecting    damages   for   personal 

injuries  and  in  actions  for  death,  §  94. 
indecent   assault,   personal   injuries,   mitigation    of    darhages,    admissi- 
bility of  evidence,  §  1255. 
slander  and  libel 

accusations  actionable  per  se,  §  1213. 

want  of  chasity,  evidence  in  mitigation,  §  1231. 
special  damages,  accusations  not  actionable  per  se,  §  1219. 

Chattel  Mortgages 

creditor 's  right  to  make  application  of  payments,  §  239. 
failure   to   deliver,   contracts  for  work,   defects,   consequential   dam- 
ages, §  705. 
foreclosure,  payment,  mode  of  making  payment,  §  216. 
payment,  application  by  creditor,  §  239. 

mode  of  payment,  §  216. 
records,  failure  to  record,  contract  for  particular  work,  contractor's 

liability,  consequential  damages  for  defective  work,  §  705. 
redemption,  tender,  when  tender  may  be  made,  §  262. 
replevin,  cause  of  action,  mistake  of  remedy,  effect,  §  106. 

cause  of  action  not  divisible,  §  106. 
sales,   appeal  and  supersedeas  bonds,  instances  of  liability,   specific 
conditions,  §  536. 
measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §  491. 
measure  of  damages  against  sureties  on  ofiicial  bonds,  §  4SS. 
tender,  conditions,  tender  must  be  unconditional,  §  270. 
persons  by  whom  tender  may  be  made,  §  264. 
time  of  making  tender,  §  262. 
trover,  conversion  of  money  securities,  measure  of  damages,  §  1132. 
mitigation  of  damages.  §  1139. 
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Chattel  Mortgages — continued, 
trover — continued. 

measure  of  prevention,  §  157. 
parties,  joinder  6f  parties,  general  and  special  owners,  §  139. 

Chattels 

see  Personalty. 

Checks 

see  Banks;  Bills  and  Notes. 

Cheese  Sold 

fraud,  evidence  of  value,  §  4i5n. 

Chemist 

sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  675. 

Child  a  ventre  sa  mere 

injuries  to  unborn  child,  right  to  damages,  §  8. 

Child  Birth 

carriers,  charges  for  children  born  in  transit,  §  887. 
personal  injuries,  damages,  pain  and  suffering,  recovery  for  mental 
suffering,  aggravated  wrong,  §  1243. 
premature  birth,  increase  of  suffering,  §  1244. 
telegraphs    and    telephones,    delay   in    delivering   message,    damages 
recoverable,  j)hysical  pain,  loss  of  life,  §  965. 

Child  Injured 

see  Infants. 

Chloroform 

consequential    damages,    intervening    cause,    sale    of    chloroform    to 
intoxicated  person,  §  38. 

Chose  in  Action 

see  Actions. 

Christian  Scientist 

ejection,  passenger  who  is  Christian  Scientist,  damages  recoverable, 
control  of  feelings,  §  940. 

Churches 

see  Eeligious  Societies. 

Cinders 

eminent  domain. 

injury  to  property  not  taken,  ascertainment,  §  1066. 
compensation,  §  1065. 
consequential  injury,  §  1062. 

Circuity  of  Action 

agreements  not  to  sue,  §  144. 

breach  of  covenant,  actions  for  purchase  money,  defenses  or  cross- 
claims  against,  §  632. 
damages  must  be  equal,  §  146. 
defense  of,  §  143. 

operation,  principle  operates  in  favor  of  plaintiff,  §  145. 
reciprocal  obligations,  §  147. 

recoupment,  acts  which  may  be  basis  for  recoupment,  5  181. 
burden  of  proof^  §  188. 
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Circuity  of  Action — coutinued. 
recoupmeut — continued. 

liquidated  and  unliquidated  damages,  §  185. 

nature  of  defense,  §  171. 

validity  of  claim  essential^  §  174. 
release,  covenant  not  to  sue  as  release,  §  258. 

what  constitutes  release,  §  2.^9. 

Civil  Damage  Laws 

see  Intoxicating  Liquors. 

Civil  Law 

admiralty    torts,    difference   between   liability   in    admiralty    and    at 

common  law,  §  1286. 
bills  and  notes,  liability  of  drawer  and  indorser  for  principal  sum, 

§  555. 
diversion   of  surface  water,  rule   of  civil  law,  recovery  of  nominal 

damages,  §  3. 
municipal  bonds,  bills  and  notes,  liability  of  drawer  and  endorser  for 

principal  sum,  §  555. 

Civil  Rights 

see  Carriers  of  Passengers. 

Clay  Sold 

acceptance  of  goods,  liability  for  not  accepting,  remedies  of  seller, 
§647. 

Clerks 

see  Agency;  Master  and  Servant. 

compensation   for    services,   remoteness   of   stipulated    compensation, 

§684. 
malicious  prosecution,  elements  of  damage,  clerk  injured,  §  1237. 
tender,  persons  to  whom  tender  should  be  made,  §  265. 
wrongful  discharge  of  servant,  duty  to  mitigate  damages,  presump- 
tion of  subsequent  employment,  §  693. 

Clerks  of  Court 

assessment  of  damages  without  jury,  §  428. 

docket  fees,  officers  and  public  employees,  bonds,  construction,  §  485. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 
private  injuries  covered  by  official  bonds,  §  487. 

Clock  Sold 

breach  of  warranty,  recoupment  and  counterclaim,  nature  of  defense, 
§170. 

Clothing 

baggage,  what  constitutes  baggage,  §  954. 

carriers  of  goods,  delay  in  transportation,  loss  of  market  value,  §  908. 
duty  of  carrier,  damages  for  injuries  to  or  loss  of  non-marketable 
property,  S  919. 
contract  for  particular  work,  breach,  defects  to  be  remedied,  liability 

for  expenses  and  consequential  losses,  §  699n. 
contracts  for  services,  mode  of  compensating,  §  684. 
injury  to  clothing,  porsonnl  injury,  actions,  parent's  action,  §1252. 
parent  and  guardian,  bond,  mitigation  of  damages,  §  497. 
sales,  breach  of  contract,  consequential  damages,  market  value,  §  52n. 

payment  in  specific  articles,  presumed  value  of  notes,  etc.,  §  660. 
trover,  measure  of  damages,  value  of  propertv  enhanced  bv  defend- 
ant, §1128. 
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Coal 

contracts  for  services,  compensation,  mode  of  compensating,  profits, 

§684. 
dam  obstructed,  parties,  joint  and  several  liability  for  torts,  §  141. 
drainage   contracts,    suretyship,   measure   of    surety's   liability,    coal 

burned,  §  723n. 
eminent  domain,  injury  to  property  not  taken,  ascertainment,  §  1067. 
landlord  and  tenant,  rent,  amount  as  affected  by  subsequent  facts, 

§845. 
sales 

acceptance   of   goods,   liability   for   not   accepting,   remedies   of 
seller,  §  647. 
refusal    to    accept    property    produced    according    to    order, 
damages,  remote  losses,  §  649. 
breach  of  contract  by  seller,  consequential  damages,  §  663. 
delay  in  delivery,  damages,  §  664. 
liability  under  special  circumstances,  §  51. 
non-delivery   of   property   contracted   for,   consequential   dam- 
ages, illustration,  §  663. 
breach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 

expenses  and  special  injuries,  §  673. 
liquidated   damages,   stipulations   when   damages   are   uncertain, 
§  293n. 
~  part  of  stipulated  quantity  received,  recovery  by  seller,  §  646. 

transportation,   contract,  for   particular  work,   contractor 's  liability, 

damages  for  delay,  actual  loss,  §  704. 
trespass  to  real  property,  trees  and  mining  ores,  liability,  §  1019. 
trover,  damages,  vahie  of  property  enhanced  by  defendant,  §  1126. 
vessels,  carriers  of  goods,  refusal  to  carry,  increased  expenses,  loss  of 
customers,  §  901. 

Coal  Dust 

sales,   warranty   of   quality,   damages   for  breach,   interest,   expenses 
and  special  injuries,  §  672. 

Coffin  Sold 

pine  box  substituted  for  coffin,  breach  of  contract,  damages  as  in- 
cluding other  than  pecuniary  elements,  §  92. 

Collar  Bone  Broken 

carriers    of    passengers,    damages    recoverable   by    passenger,    verdicts 

excessive,  §  953n. 
excessive  or  inadequate  verdicts,  discretion  of  court  as  to  damages, 
instructions,  §  1256. 

Collections 

agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 
regard  to  commercial  paper,  §  776. 
measure  of  agent 's  liability  under  various  circumstances,  §  774. 
factors,  remitting  fimds,  effect  of  failure  to  obey  orders,  §  785. 
measure  of  agenl;  's  liability  under  various  circumstances,  §  774. 

Collectors 

customs  duties,  oflScers,  neglect  of  duty,  measure  of  damages,  nominal 
damages,  §  492. 

Colliery- 
nuisance,   joint   and   several   liability,   private   and  public   nuisance, 

§  1059. 
trespass  to  real  property,  measure  of  damages,  benefit  received,  §  1014. 
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Collisions 

automobiles,  collision  with  vehicle,  nervous  shock  as  physical  injury, 

consequential  damage,  §  22. 
consequential  damages,  extension  of  liability  by  statutes,  §  16. 

fence  statutes,  scope  of  statutes,  §  20. 
interest,  allowance  of  interest  in  actions  for  torts,  §  355. 
train  colliding  with  building,  consequential  damages,  nervous  shock, 

right  to  recovery  for  injury  to  health,  §  23. 
trains  colliding,  consequential  damages,  nervous  shock  without  im- 
pact, right  to  recover  damages,  §  24. 
parties,  joint  and  several  liability  for  torts,  §  141, 
vehicles   colliding,   consequential   damages,  proximate   cause,   act   of 
third  person  as  cause,  §  40. 
injury  to  pedestrian,  consequential  damages,  liability,  §  19. 
wagon  injured,  consequential  damages  for  torts,  liability,  illus- 
tration, §  18. 
vehicles    colliding    with    building,    consequential    damages,    nervous 

shock,  right  to  recover  for  injury  to  health,  §  23a. 
vessels 

admiralty,   torts,   collision   cases,   division   of   loss,    contribution 
between  joint  wrong-doers,  §  1287. 
difference  between  liability  in  admiralty  and  at  common  law, 
§  1286. 
compensation  by  mutual  demand,  §  148. 

consequential     damages,     certainty,    liability     for     principal     loss 
extending  to  details  and  incidents,  §  54. 
liability,  illustrations,  §  18. 
injury  to  or  loss  of  goods  having  market  value,  damages,  §  918. 
interest,  actions  for  torts,  S  355. 

marine  insurance,  cause  of  damage  must  be  proximate,  §  803. 
mitigation  of  damages,  measures  of  prevention,  §  157. 

Colorado 

bills    and    notes,    damages    on    protested    foreign    bills,    re-exchange, 

§  563n. 
covenants,    warranty    and    quiet    enjoyment,    action    by    covenantee 

against  remote  covenantor,  §  614. 
death  by  wrongful  act,  beneficiaries,  §  1261. 

recovery  for  death   of  child,   §  1272. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 

evidence  of  value  and  damages,  §  1089. 
exemplary  damages,  restriction  or  denial,  §  400. 
interest,  allowance,  stockholders'  statutory  liabilities,  §343. 
judgments,  interest,  pleading,  how  interest  claimed  in  pleading,  §  387. 
personal  injuries,  excessive  or  insufficient  verdicts,  power  of  court  over 

verdicts,  §  460. 
railroads,  animals  injured,  interest,  actions  for  torts,  §  355. 
trover,  damages,  interest  and  value  of  use  of  property,  §  1115. 

Combinations  and  Monopolies 

exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 
rule  of  United  States  Supreme  Court,  §  392. 

Commercial  Agencies 

certainty  of  damages,  contract  between  agents  and  principals,  §  69. 

Commission  Merchants 

accounts,  interest,  conflict  of  laws,  contracts  between  parties  in  dif- 
ferent states,  §  360. 
fire  insurance,  damages,  goods  held  for  sale  on  commission,  §  828. 
measure  of  agent 's  liability  under  various  circumstances,  §  774. 
telegraphs   and   telephones,   knowledge   of  sender's  purpose,   details, 
§969. 
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Commissions 

see  Agency;  Brokers;  Master  and  Servant. 

broker 's  compensation  for  services,  meabixre  of  compensation,  §  683. 

contracts  for  services,  compensation,  mode  of  compensating,  profits, 
§  684. 

duty  of  agent  to  adhere  to  instructions,  liability  for  exceeding  com- 
mission, §  774. 

master  and  servant,  servant's  violation  of  contract,  recoupment  of 
damages,  consequential  losses,  §  695. 

telegraphs  and  telephones,  negligence  in  transmission  of  message,  lia- 
bility for  expenses,  loss  of  commissions,  §  966. 

wrongful  discharge  of  servant,  liability  for  expenses  and  lost  com- 
missions, §  694. 

Common  Law 

accord  and   satisfaction,   act   or   promise  which   is  new   consideration, 

sufficiency,  §  249. 
adequate  relief  for  violation  of  rights,  §  1. 

admiralty  torts,  difference  between  liability  in  admiralty  and  at  com- 
mon law,  §  1286. 
mitigation  of  liability,   §  1295. 
appeal,  validity  of  supersedeas  bonds,  §  531. 
assessment  of  damages,  writ  of  inquiry,  §  427. 
bills  and  notes 

partial  failure  of  consideration,  §  544. 
admissibility  of  evidence,  §  547. 
nature  of  defense,  cross-action,  §  546. 
bonds,  obligation,  effect  of  failure  to  perform  at  law  and  in  equity, 

§  470. 
breach  of  contract,  damages  recoverable  by  vendor  against  purchaser, 

legal  remedy,  injury  resulting  from  non-performance,   §  568. 
carriers,   freight  charges,   when  pro   rata  freight  is   due,   common  law 

and  admiralty  rules,  §  890. 
causes  of  action,  entirety,  parties  to  actions  under  statutes,  §  129. 
consequential  damages,  extension  of  liability  by  statute,  §  16. 
covenants    against   incumbrances    and   covenants   of   seizin,   similarity, 

§  625. 
death,  action,  right  of  action  at  common  law,  §  1259. 
dower,  damages  for  detention  of  dower,  §  1008. 

extinguishment  of  dower  right,   §  1004. 
eminent  domain,  right  to  compensation,  §  1061. 
interest,  common  law  in  America,  §  303. 
judgments,  interest  on,  §  333. 
quantum  meruit  claim  to  interest,  §  324. 
right  to  take  interest,  §  301. 

statute,  interest  in  England  legalized  by  statute,  §  302. 
joint  injury,  entirety  of  causes  of  action,  damages  to  parties  jointly, 

§128. 
landlord  and  tenant 

covenants  for  repairs,   §  855. 

breach  of  covenant,  measure  of  liability,  §  858. 
legal  system,  object  of  system  of  law,  adequate  relief  for  violation  of 

rights,  §  1. 
limitation   of  liability,  contracts,  limitation   of  common  law  liability, 

Carmack  Amendment  to  Interstate  Commerce  Act,  §  904. 
mesne  profits,  claims  for  improvement,  taxes,  §  999. 

remedy  under  the  code,  §  1000. 
municipal  bonds,  bills  and  notes,  liability  of  drawer  and  endorser  for 

principal  sum,   §  555. 
nuisance,  mitigation  of  damages,  deduction  for  benefits.   §  1056. 
officers,    measure    of    damages    against    officers    for    neglect    of    duty, 
nominal  damages,  English  rule,  §  492. 
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Common  Law — continued. 

parties,  joint  right  or  liability,  determination,  principles,   §  137. 

penalties  in  affirmative  agreements,  breach,  remedies,  §  471. 

pleading,  statutory  damages,  necessity  of  specially  alleging,  §  425. 

reprisals  at  common  law,  deduction  from  dower,  §  1005. 

salvage  services,  requisites,  parties  liable,  §  715. 

statutory  damages,  necessity  of  specially  claiming  or  alleging,  §  425. 

suretyship,  surety's  remedies  for  indemnity,  contribution  between  co- 
sureties, accrual  of  right  of  action,  voluntary  payment,  validity 
of  debt,  conflict  of  laws,  §  759. 

tender,  right  to  make,  §  260. 

time  when  tender  may  be  made,  §  262. 

usury,  when  contracts  not  void  for  usury,  §  315. 

Compensatory  Damages 
Ch.  Ill,  §§  12-105. 
see  Actual  Damages. 

adequate  relief  for  violation  of  rights,  §  1. 
admiralty  torts,  partial  loss,  elements  of  damages,  §  1292. 
agents,  liability  for  acts  of  agents,  exemplary  damages,  parties  liable, 

liability  of  master  for  acts  of  servants,  §  410. 
amount,   ascertainment,    §  2. 
assault,    mitigation    of    damages,    effect    of   criminal    prosecution    and 

fine  of  offender,  §  151. 
attachment  bonds,  exemplary  damages,  recovery,  §  513. 
building  and  construction  contracts,  contractor's  liability,  general  rule, 
benefit   of  contract  to  employer,  cost  and  inconvenience,   §  697. 
carriers,   dead   bodies,   recovery   for   mental   suffering,   independent   of 
other  injury,   §  943. 
delay,  liability  for  loss  of  market  value  of  property,  basis  of  rule 

imposing  liability,  §§907,  908. 
delivery,   refusal   to    deliver,    recovery   for   time    and   expenses    of 

obtaining  property,  §911. 
ejection    of    passengers,    place,    removal    of   passengers    at   wrong 
place,  loss  of  time  and  expense,  consequences  of  exposure, 
§938. 
certainty  of  damages  required,  §§  53-74. 

"compensatory  damages"  defined,  synonym  of  actual  damages,  §  3n. 
consequential  damages,  breach  of  contract,  §§  45-52. 

tort,  §§  15-44. 
contracts  for  services,  measure  of  damages,  recovery  under  statutes  for 

unpaid  wages,   §  678. 
contracts  for  works  for  particular  purposes,  liability  for  non-perform- 
ance,  consequential   losses,    §  702. 
copyrights,  infringement,  compensatory  and  penal  recoveries,  §  1199. 
corporations,    stockholders,    agreement    not   to    sell    stock,    elements    of 

damage,  liability  for  gains  and  losses,  §  78. 
covenant  against  incumbrances,  covenant  running  with  the  land,  dam- 
ages recoverable  for  breach,  rule  in  some  states,  §  625. 
damages  for  breach,  permanent  incumbrance,   §  627. 

payment  of  incumbrance,  damages  if  not  paid,  §  623. 
effect  on  executory  contract,  §  621. 
covenants  of  warranty  and  quiet  enjoyment,  measure  of  damages  for 

breach,   §§605,  606. 
damages  affected  by  object  of  action,  distinction  in  pursuit  of  prop- 
erty, detinue  and  rcple\nn,  §  1146. 
direct  and  consequential  damages,  §  13. 
direct  damages,  §  14. 
elements  of  damages,  §§  75-105. 
mental  suffering,  §§  95,  96. 
pecuniary  elements,  other  elements,  §  92. 
eminent  domain,  what  is  just  compensation,  §  1063. 
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Compensatory  Damages — continued. 

equity,  object  of  law  of  damages,  §  12. 

excessive  or  insufficient  verdicts,  remission  of  compensatory  damages, 

§459. 
exemplary  damages  as  compensation  and  punishment,  who  may  recover, 

§401. 
exemplary  damages,  allowance,  rule  of  United  States  Supreme  Court, 
§392. 
enhancement  and  mitigation  of  exemplary  damages,  §  404. 

wealth  of  defendant,  scope  of  inquiry,  §  405. 
grounds  authorizing  allowance  of  exemplary  damages,  §  393. 
restriction  and  denial  of  exemplary  damages,  §  395. 
indemnity,  breach  of  agreement,  necessity  of  actual  injury,  damage  as 

gist  of  action.  §  761. 
injunction  bonds,  damages  from  restraint  of  injunction,  §§  526,  527. 
interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329. 
compensation,  §  320. 

tacit  agreement  to  pay  interest  on  accounts,  §  322. 
right  not  absolute,  §  321. 
joinder  of  actions,  parties,  joint  and  several  liability  for  torts,  §  140. 
leases,  covenant  for  quiet  enjoyment,  breach  of  covenant,  general  rule 

of  damages,  §  864. 
legal  system,  object  of  system  of  law,  adequate  relief  for  violation  of 

rights,  §  1. 
mesne  profits,  compensation  on  recovery  of  term,  §  998. 
motive,  right  to  compensation  not  aifected  by  motive,  §  98. 
nuisance,  depreciation  in  value  as  damages,  §  1047. 
object  of  law  of  damages,  award  of  compensation,  §  12. 
personal  injuries,  discretion  of  jury,  instructions,   §  1256. 
pain  and  suffering,  physical  and  mental  pain,  §  1242. 
pleading,  sufficiency  of  allegations,  right  to  damages,  §  413. 
rule  as  to  compensatory  damages,  §  395. 

sales,   acceptance    of   goods,   liability   for   not    accepting,   remedies    of 
seller,  §  647. 
breach  of  contract,  damages,  sales  of  realty  and  personalty,  §  566. 
salvage  service,  considerations  upon  which  compensation  is  fixed,  §  719. 
derelict  property,  §  720. 
forfeiture  of  right  to  compensation,  §  721. 
interest,  conflict  of  laws,  §  719. 
seduction,  damages  recoverable,  compensatory  and  exemplary  damages, 

§  1283. 
slander  and  libel,  damages,  mental  suffering  and  physical  incapacity, 

§1214. 
telegraphs  and  telephones,  actions,  form,  parties,  §  972. 

knowledge  of  sender's  purpose,  notice  to  company,  §968. 
negligence  in  transmitting  cipher  messages,  §  959. 
trespass  to  real  property,  damages,  compensation,  §  1011. 

destruction  of  property,   damages,   §  1015. 
vendor   and   purcliaser,   breach   of   contract   by   purchaser,   measure   of 
damages,   §  569. 
damages  recoverable  by  purchaser  against  vendor,  adjustment  of 
counter  equities  in  specific  performance,  §  588. 
defaulting  vendee  's  rights,   §  585. 

measure  of  damages,  conflict  of  American  decisions,  §  579. 
measure  of  damages  in  England,  §  578. 
when  English  rule  does  not  apply,  §  581. 
oral  contract,   §  583. 
suits  for  specific  performance,  §  590. 
verdict,  excessive  or  insufficient  verdict,  setting  aside,  §  459. 

statutorv,    double    and    treble    damages,   power   of   court    or   jury, 
§464. 
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verdict  including  conipensatory  and  exemplary  damages,  cure  by  remit- 
titur,  §459. 

Competition 

certainty  of  damages,  loss  of  profits,  inaccurate  transmission  of  mes- 
sage preventing  horse  from  being  entered  in  race,  §  71. 

damnum  absque  injuria,  business  injured  by  competition,  §  3. 

eminent  domain,  injury  to  property  not  taken,  remote  damages,  §  1071. 

exemplary  damages,  allowance  of  exemplary  damages,  rule  of  United 
States  Supreme  Court,   §392. 

Complaint 

ad  damnum,  erroneous  claim  of  damages,  effect,  §  417. 
limit  of  amount  of  plaintiff 's  recovery,   §  417. 
necessity  of  stating,  §  414. 
code  complaint,   §  415. 
amendment,  attachment  bonds,  defenses,  mitigation  of  damages,  §  515. 

bail  bonds  in  civil  actions,  measure  of  damages,  §  539b. 
bills   and   notes,   partial   failure    of   consideration,   nature   of    defense, 
cross-action,  allegations,  §  546. 
want  or  failure  of  consideration,  allegations,  §  542. 
carriers  of  passengers,  recovery  by  passenger  for  special  loss,  §  947. 
code  pleading,  demand  of  damages  in  code  complaint,  §  415. 
counts,  ad  damnum,  necessity  of  stating,  §  414. 

verdict,  general  verdict  on  several  counts,  effect,  §  462. 
courts,  statutory,  double  and  treble  damages,  power  of  court  or  jury, 

§464. 
dismissal,  injunction  bond,  right  of  action,  when  it  arises,  parties  who 

may  sue,  §  522. 
issues,  effect  of  not  answering  allegation  of  damage,  §  416. 
necessity  of  stating  case  which  entitles  plaintiff  to  damages,   §  413. 
nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  election 

to  treat  as  permanent  wrong,  effect,  §  1046. 
officers  and  public  employees,  bonds,  mode  of  redress  for  official  dere- 
liction, allegations,  §  486. 
proof  under  general  allegations  of  damagej  §  418. 
special  damages,  necessity  of  alleging,  §  419. 
illustrations,   §§420,  421. 

Composition  with  Creditors 

accord  and  satisfaction,  §  250. 

attachment,  bond  to  satisfy  judgment,  conditions,  §  519. 

Compound  Interest 

see  Interest;  Usury. 

Compromise  and  Settlement 

see  Accord  and  Satisfaction;  Eelease. 

agent's  particular  duties  and  liabilities,  instructions  violated,  jirinci- 
pal's  right  to  indemnity,  §  771. 

attorney's  compensation,  actions  by  attorneys  for  compensation,  value 
of  services  rendered,  admissibility  of  evidence,  §  682. 

bills  and  notes,  consideration,  parol  evidence  to  show  defect  of  con- 
sideration, different  agreement,  §  552. 
partial  want  of  consideration,  effect,  §  543. 

bonds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  536. 

breach  of  covenant  for  title,  measure  of  damages,  costs  of  eviction, 
expenses,  §  593. 

breach  of  covenant  of  warranty  and  quiet  enjoyment,  measure  of  dam- 
ages, suit  against  remote  covenantor,  §  614. 
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criminal  prosecutions,  bills  and  notes,  consideration  fraudulent  or  illegal 
in  part,  §  550. 

death  by  wrongful  act,  action,  nature  of  statutory  action,  §  1260. 

Federal  Employers '  Liability  Act,  effect  under,  §  1340. 

fraud,  false  representations  as  to  other  settlements,  suit  in  assumpsit, 
§  1174. 

indemnity,  agent 's  right  to  indemnity  for  losses  or  damages,  §  793. 

insurance,  evidence  of  value,  §  445. 

interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329. 
compensation,  tacit  agreement  to  pay  interest  on  accounts,  §  322. 

market  value  of  property,  evidence,  admissibility,  §  445. 

money  paid,  allowance  of  interest  on  money  paid,  §  327. 

payment,  application,  debtor's  right  to  direct  application,  §235. 

personal  representative,  power  to  compromise  under  Federal  Employ- 
ers' Liability  Act,  §  1344. 

release,  who  may  execute,  §  256. 

suretyship,  release  of  one  or  more  of  several  parties,  effect,  §  742. 

surety's    remedies    for    indemnity,    action    against    principal    for 
money  paid,  measure  of  recovery,  §  748. 

tender,  amount,  sufficiency,  §  266. 

value  of  property,  evidence,  actual  sales,  offers  for  property,  market 
quotations,  §  447. 

Computation 

judgment,  effect  of  judgment,  assessment  of  damages,  §  465. 
liquidated  damages,  stipulation  for  payment  of  fixed  sum  for  partial 

or  total  breach,  §  295. 
verdict,  certainty,  when  verdict  is  deemed  certain,  §  461. 

Condemnation  Proceedings 
see  Eminent  Domain. 

Conduct 

exemplary  damagt-J,  enhancement  and  mitigation,  wealth  of  defendant, 
scope  of  inquiry,  §  405. 

Conductor  of  Train 

allowing  persons  to  ride  on  freight  train  contrary  to  rules,  agent's 
particular  duties  and  liabilities,  principal's  right  to  indemnity, 
§  771. 

exemplary  damages,  parties  liable,  master's  liability  for  acts  of  serv- 
ant, §  410. 

falling  from  train,  consequential  damages  for  torts,  liability,  illustra- 
tion, §  18. 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

Confession  of  Judgment 

see  .Judgments. 

Conflict  of  Laws 

allOAvance  of  interest  in  actions  for  torts,  §  355. 

assessment  of  damages  without  jury,  §  428. 

attorney's  compensation,  actions  by  attorneys  for  compensation,  value 

of  services  rendered,  admissibility  of  evidence,  §  682. 
bills  and  notes 

interest,  §  556. 

interest  as  damages,  liability  of  drawer  or  indorser,  §  558. 

payment  by  maker  or  acceptor,  §  556. 
law  governing  liabilities  on  bills  and  notes,  §  563. 
place  of  contract,  determination,  §  358. 
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protested  foreign  bills,  re-excbange,  §  563n. 
when  not  recoverable,  §  562. 
bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  478n. 
broker 's  compensation,  amount,  usual  and  customary  rate,  no  special 

contract,  §  683. 
carriers 

goods  lost  or  injured,  damages  less  than  value  of  goods  at  place 
of  destination,  §  924. 
qualification  of  carrier  's  liability  by  notice,  effect  of  Carmack 

Amendment  to  Interstate  Commerce  Act,  §  926. 
what  law  governs,  §  918. 
contracts,  general  rule  as  to  contracts,  §  357. 
place  of  contract,  determination,  §  357. 
covenants  for  title,  breach,  measure  of  damages,  conflict  of  laws,  §  593. 
covenants  of  seizin  and  good  right  to  convey,  damages  for  breach  of 

covenants,  §  593. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  damages,  expenses, 
costs  and  counsel  fees  as  damages,  §  618. 

measure  of  damages,  conflict  of  laws,  what  law  controls,  §  605. 
death   by   wrongful   act,   conflict   of  laws,   injury   inflicted  in  another 

state,  §  1280. 
exemplary  damages,  law  governing  as  to  right  to  recover  exemplary 

damages,  §  392. 
exemptions  from  liability  for  damages,  law  governing,  §  6. 
future    damages,    ascertainment,    present    worth    of    future    damages 

given,  §  124. 
interest,  actions  for  torts,  §  355. 
annuities  and  legacies,  §  344. 
bills  and  notes,  §  556. 

law  governing,  §  358. 
bonds  to  the  United  Stat^^s,  §  359. 

effect  of  change  in  law  of  place  of  contract,  §§  368-370. 
importance  of  subject  as  to  law  governing,  §  356. 
parties  in  different  states,  §§  360-361. 
pleading  and  proof  of  foreign  law,  §  367. 
rate  of  interest  as  damages,  §  366. 

usury,  effect  of  change  in  law  of  place  of  contract,  §  370. 
law  governing  where  usury  is  involved,  §  362. 
measure  of  damages,  laws  governing,  breach  of  contract,  tort,  §  7. 
money,  legal  tender  act,  §  210. 

value  of  money  at  time  of  contracting,  §  209. 
payment  to  be  made  in  money  of  country  of  performance,  §  206. 
salvage   service,   considerations  upon  which   compensation  is  fixed,   in- 
terest, conflict  of  laws,   §  719. 
suretyship,  right  of  surety  to  defend  between  principals,  §  743. 

surety 's  remedies  for  indemnity,  contribution  between  co-sureties, 
accrual  of  right  of  action,  voluntary  payment,  validity  of 
debt,  conflict  of  laws,   §  759. 
telegraphs  and  telephones,  limitation  of  liability,  extent  of  power  to 
limit  liability,  persons  bound  by  stipulations,  conflict  of  laws, 
§  958. 
mental   anguish,   effect   of   statute   allowing   recovery   for  mental 
anguish,  messages  sent  out  of  state,  §  972. 
validity  of  contract,  note  in  violation  of  criminal  laws,  effect,  §  542. 

Confusion  of  Goods 

n gents,  duty  of  agent  to  adhere  to  instructions,  liability  for  exceeding 
commission,  §  774. 
measure  of  agent's  liability  under  various  circumstances,  §  774. 
violation  of  duty,  secret  profits,   §  769. 
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bank  deposits,  interest,  allowance  against  agents,  trustees  and  officers, 
§  353n. 

compensatory  damages,  motive  as  affecting  damages,  tort  actions,  §  101. 

consequential  damages,  proximate  consequences  of  act  or  omission, 
wilful  or  malicious  injuries,  §  44. 

elements  of  damage,  motive,  how  motive  affects  consequences  of  con- 
fusion of  goods,  §  101. 

evidence,  intendments  against  defendant  for  holding  back  evidence, 
§439. 

replevin,  exemplary  damages,  right  to  recovery,  aggravating  circum- 
stances, §  1145. 

trover,  measure  of  damages,  value  of  property  enhanced  by  defend- 
ant, §  1128. 

Conjectural  Damages 

see  Eemote  Damages. 

Connecticut 

assessment  of  damages,  default  or  demurrer  as  admission,  §  429. 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
gnaranty,  effect  of  indorsiu'^  negotiable  paper,  §  730. 
principal  sum,  certainty,  §  n41. 

child  birth,  personal  injuries,  ]>remature  birth,  increase  of  suffering, 
§  1244. 

contract  for  particular  work,  dmiand  for  part  performance  of  entire 
contract,  recovery  by  contractor  on  quantum  meruit,  §  711. 

covenants,  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, value  of  land  at  tiiae  of  loss,  §  608. 

death  by  wrongful  act,  compen  station  for  pecuniary  losses,  exemplary 
damages,  §  1263. 

eminent  domain,  compensation,   what  is  just  compensation,   §  1063. 

exemplary  damages,  restriction  or  denial,  §  400. 

fraud,  damages,  expenses  of  litigation,  §  1177. 

highways  and  streets,  consequential  damages  in  highway  cases,  §  26. 

interest  on  bills  and  notes,  §  556. 

nuisance,  permanent  injury,  estoppel  from  recovery  of  future  dam- 
ages, §  1046. 

officers,  neglect  of  duty,  measure  of  damages,  nominal  damages,  §§489, 
490. 

personal  injuries,  earning  capacity  diminished,  loss  of  time,  pleading, 
§  1247. 

slander  and  libel,  damages,  consideration  upon  Avhich  based,  §  1207. 
exemplary  damages,  §  1216. 
mental  suffering  and  physical  incapacity,  §  1214. 

suretyship,  creditor's  duty  to  acquire  liens,  notice  of  reliance  thereof, 
§739. 

trespass  to  personal  property,  special  and  consequential  damages 
§  1102. 

trespass  to  real  property,  occupation  of  land  by  railroads,  damages, 
§  1016. 

trover,  damages,  property  of  fluctuating  value,   §  1119. 

usury,  eft'ect,  contracts  not  void  for  usury,  §  315n. 

verdicts,  general  verdict  on  several  counts,   §  462. 

Connecting  Carriers 

see  Carriers  of  Goods. 

Consequential  Damages 

see  Proximate  Result;  Eemote  Damages. 

act  complained  of  must  be  efficient  cause  of  injury,  §§  29-31. 

acts  of  injured  party,  fraud  and  exposure  to  peril,  §  39. 
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acts  of  third  person,  §§40-42. 

existence  of  reTnedv  against  third  person,  §  42 
agency,  articles  falling,  proximate  cause,  §  19. 

particular  duties    and    liabilities    of    agent,    principal's    riffht    to 

indemnity,  §  770.  x-         i  & 

animals,  injuries  to 'animals,  consequential  damages  for  torts,  liability 

illustrations,   §  17.  '^  >  j> 

attachment,   trespass   to   personal  property,   special  and   consequential 

damages,  remote  damages,  §  1100. 
anticipation  of  injury  as  to  person,  illustrations,  §  25 
breach  of  contract,  §§45-52. 
breach  of  statutory  duties,  §  32. 

carriers  of  goods,  breach  of  contract,  remote  consequences,  §  902 
carriers  of  passengers,  passengers'  indiscreet  acts  not  grounds  for 
damages,   §  940. 
refusal  to  carry,  damages,  §  935. 
cause  of  damage    marine  insurance,  necessity  that  cause  be  proximate 

cause,  §  803.  ^ 

certainty  in  nature  and  cause  of  damage  required,   §  53 
certainty  of  anticipated  profits,  required,   §§  59,  60. 
contract  for  particular  work 

breach,  consequential  losses,  contractor 's  liability,  §  702. 

defects  to  be  remedied,  liability  for  expenses  and  consequential 
losses,   §  699. 

contractor's   liability,  consequential   damages   for   defective  work, 
§  705. 
damages  for  delay,  actual  loss,  §  704. 

liability  of  employer  for  delaying  or  stopping  work,  §  713 
contracts   for   services,   employee's   liability   for   violation   of   contract 

recoupment  of  damages,  consequential  losses,  §  695 
covenants  against  incumbrances,  breach,  measure  of  damages,  remote 
losses,  §  622. 

distinction    between    consequential   liability   in   tort    and    on   contract, 
88  45,  49.  ' 

elemen^s^o^f  damage,  losses,  indemnity,  liability  for  losses  and  expenses, 

personal  torts,  §  93. 
eminent  domain,  compensation,  what  is  just  compensation,  §  1063 
injury  to  property  not  taken,  ascertainment,  §  1066 
right  to  compensation,  §  1061. 
express   indemnities,   damages  recoverable;    costs,  expenses  and  attor- 
ney s  fees,  remote  and  consequential  losses,  §  762 
extension  of  liability  by  statutes,  §  16. 
extraordinary  circumstances,  liability  as  affected  bv    §  34 
illustrations,  §35.  .r.  s      • 

liability  of  carriers,  §  36. 
fence  statutes,  consequential  damages  under,  §  20. 
fire  insurance,  general  rule  of  damages,  §  821. 
highway  cases,  §  26. 
illustrations,  torts,  §  18. 
imputed  negligence,   §  27. 
injury   through   third   person,    §  33. 
intervening  cause,  §§  37,  38. 

leases,    covenants,    special    and    consequential    damages    for    breach    of 
various  covenants,   §  865. 
repairs  by  lessor,  breach  of  contract,  liability  of  lessor  for  special 
and  consequential  damages,  §  874. 
limitation  of  damages  to  natural  and  proximate  consequences  of  in- 
jury, §  13. 
master    and    servant,    servant's    violation    of   contract,    recoupment    of 
damages,  consequential  losses,  §  695. 
Suth.  Dam.  Vol.  V.— 63. 
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mesne  profits,  limitation  of  damages  to  value  of  use,  consequential  and 

punitive  damages,  §  994. 
nervous  shock  as  physical  injury,  .§§  22-24. 
nervous  shock  without  impact,  §  21.  __ 

particular  injury  not  foreseen,   §  28.  *^ 

pleading,  allegation  of  damage,  nuisance,  §  1060. 
probable   consequences,   damages   awarded  for,   §  15. 
profits,  required  certainty  of  anticipated  profits,  §§  59,  60. 
replevin,  §  1146. 

sales,   acceptance    of   goods,   liability   for   not   accepting,   remedies   of 
seller,  §  647. 
breach  of  contract  by  seller,  evidence  of  loss,  §  653. 

non-delivorv  of  property  contracted  for,  consequential  damages, 
§  662. 
warranty    of    quality    or    quantity,   interest,    expenses    and   special 
injuries,   §  671. 
set-off,  counterclaim  and  recoupment,  acts  which  may  be  basis  for 

recoupment,   §  181. 
suretyship,  express  indemnity,  damages  recoverable,  §  762. 

surety's  remedies  for  indemnity,  consequential  damages,  liability 
of  principal,  §  753. 
torts,  illustrations,   §§  17-19. 

rule  of  consequential  damages,   §  16. 
trespass    to    personal    property,    special    and    consequential    damages, 

§  1100. 
trespass  to  realty,  animals,  consequential  damages  for  torts,  liability, 

illustration,  §  18. 
trover,  special  or  consequential  damages,  §  1129. 
wilful  or  malicious  injuries,  §§  43,  44. 

Consideration 

see  also  Contracts,  etc. 
accord  and  satisfaction,  §  247. 

act  or  promise  which  is  new  consideration,  sufficiency,  §  249. 
compromise  of  disputed  claim,  §  251. 
release,  distinction,   §  254. 
bills  and  notes,  consideration  fraudulent  or  illegal  in  part,  §  549. 
liability  of  drawer  and  indorsers  for  principal  sum,  §  555. 
parol  evidence  to  show  defect  of  consideration,  §  551. 
partial  failure  of  consideration,   §  544. 
partial  want  of  consideration,  §  543. 
principal   sum,  certainty,   §  541. 
want  or  failure  of  consideration,  §  542. 
cause  of  action,  what  constitutes  entire  demand,  §  108. 
covenants,  breach,  defenses  and  cross-claims  against  purchase  money, 
§637. 
Alabama  rule,  §  634. 
covenants  for  title 

measure  of  damages,  consideration  not  measure  of  damages,  §  595. 
consideration  paid  and  interest,  §  593. 

presumption  of  consideration,  admissibility  of  evidence,  §  594. 
reconveyances,   §  599. 

recovery  of  proportion  of  consideration,  part  of  title  lost,  §  602. 
covenants  of  warranty  and  quiet  enjoyment 

consideration  as  measure  of  damages,  English  rule,  §  607. 
conflict  of  laws,  §  605. 

damages,  interest  and  taxes  as  items  of  damages,  §  616. 
property  as  consideration,  §  606. 
suit  against  remote  covenantor,   §  614. 
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bills  and  notes,  liability  of  drawer  and  indorsers  for  principal  sum, 
§555. 
Tvant  or  failure  of  consideration,  §  542. 
release,  definition,  validity,  §  253. 

suretyship,  surety's  liability,  measure  of  damages,  §723. 
vender  a]id  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, failure  of  consideration,   §§  632-634. 

Conspiracy 

attachment  prevented,  act  or  omission  as  proximate  cause  of  damages, 

certainty  of  damages,  §  30. 
business,  measure  of  damages  sustained  by  one  driven  out  of  business, 

§  1174. 
consequential  damages,  act  complained  of  must  be  efficient  cause  of 

damage,  §  30. 
contract  to  do  several  things  successively  or  one  thing  continuously, 

§110. 
exemplary  damages,  joint  liability,  §  407. 
fraud,  parties,  plaintiffs  and  defendants,  §  1179. 
joint  and  several  liability  for  torts,  §  140. 
joint  liability  for  exemplary  damages,  §  407. 
recoupment,  breach  of  warranty,  etc.,  §  180. 

Constipation 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1242n. 

Constitutional  Law 

see  Eminent  Domain;  Police  Power. 
assessment  of  damages  without  jury,   §  428. 
usury,  when  contracts  not  void  for  usury,   §  315. 

Construction  of  Contracts 

insurance  i  olicies,  ascertainment  of  extent  of  injury,  §  804. 

fire  insurance  contracts,  §  820. 

marine  insurance  contracts,  §  805. 
release,  construction,  extrinsic  evidence,  §  255. 

reqiiisites,  Avhat  Avill  operate  as  release,  §  258. 

what  constitutes,  covenant  not  to  sue,  §  259. 
surety 's  contract,  continuance  of  commercial  guaranties,  liability  for 
successive  terms  of  bank  cashier,  §  724. 

contract  not  to  be  extended  by  construction,  §  725. 

Contagious  Diseases 

see  Animals;  Disease;  Health, 

Contingent  Damages 

see  Eemote  Damages. 

Continuances 

costs,  replevin  bonds,  actions,  damages  recoverable,  §  505. 
injunction  bonds,  damages,  costs  and  expenses,  attorneys'  fees,  §  524. 

Contractors 

see  Building  and  Construction  Contracts;   Contracts  for  Particular 
Works. 

Contracts 

action  on  contract,  agent 's  violation  of  duty,  remedies,  §  768. 

master  and  servant,  brench  of  contract,  compensation  as  measure 
of  damages,   §  678. 
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action  on  contract — continued. 

parties,    joinder    of    defendants,    effect    of    non- joinder    and    mis- 
joinder,  §  135. 
verdicts,  excessive  or  insufficient  verdict,  power  of  court,  §  460. 
agent 's  liability  to  third  persons,  acts  in  excess  of  or  without  authority, 

measure  of  damages,  §  798. 
alternative  contracts,  liquidated  damages,   §  282. 
amount  due,  money,  effect  of  changes  in  value  of  money,  §  208. 
assessment  of  damages,  cause  of  action,  right  to  controvert,  §  431. 
assignments,  certainty   of   damages,   anticipated   profits,   §  59n. 

value  of  property,  evidence,  actual  sales  offers  for  property,  mar- 
ket quotations,  §  447. 
attorney's  compensation,  actions  by  attorneys  for  compensation,  value 

of  services  rendered,  admissibility  of  evidence,  §  682. 
breach  of  contract 

animals,  contract  to  treat  sheep  when  diseased,  measure  of  damages, 

§79. 
annuity  and  life  tables,  admissibility,  §  455. 
assignment,  assessment  of  damages  and  costs,  statute  of  8  and  9 

William  III,  §  472. 
attachment  bonds,  damages  recoverable,  wrongful  attachment,  act- 
ual damages,  §  512. 
defenses  or  mitigation  of  damages,  what  may  be  shown,  §  51.5. 
attorney's    fees,  iconsequential    damages,    recovery    for    successive 

consequences,  §  58. 
bills  and  notes,  consideration,  partial  failure  of  consideration,  avail- 
ability of  defense,  §  545. 
damages  on  bills  of  exchange  dishonored,  re-exchange,  §  560. 
brokers,  agency,  duties,  liability,  disregard  of  instructions,  §  786. 
carriers  of  goods,  contract  to  furnish  goods  for  shipment,  charter- 
parties,  damages  for  breach  of  charter  to  load  with  enu- 
merated articles,  §  883. 
refusal  to  transport,  damages,  increased  expenditures,  loss  of 
customers,  §  901. 
carriers  of  passengers,  alighting  at  wrong  place,  damages  peculiar 
to  passenger,  §  939. 
consequential  damages,  passenger  directed  to  leave  train  three 
miles  from  destination,  §  36. 
j  remedies  for  ejection  of  passengers,  tort  or  breach  of  contract, 

§  934. 
causes  of  action,  damage  accruing  subsequent  to  action,  §  113. 

entirety,  continuous  breach  of  contract  or  infraction  of  rights, 
■§  125. 
contract  apportioning  lesral  interests,  §  131. 
prospective  damages,   §  120. 
what  is  an  entire  demand,  §  108. 
present  and  future  damages,  §  107. 
splitting,  §  110. 

contract  to   do  several  things  successively,  or  one  thing 

continuously,  §  110. 
necessity  and  advantage  of  successive  actions,  §  127. 
certainty  in  nature  and  cause  of  damage  required,  §  53. 
certainty  of  damages,  §  61. 

contingent  advantage,  §  72. 
contract  to  lease  premises,  §  65. 
profits  from  commercial  ventures,  §  67. 
profits  on  dissolution  of  partnership,  §  68. 
special  contracts;  profits,  §  63. 
collateral   ventures   or   financial   condition   of   party,   liability   not 

affected  by,  §  47. 
compensation,  object  of  law  of  damages,  §  12,  n  1. 
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compen^satory^^daniages,    breach    of   contract,   motive   as   affecting 
consequential  damages 

certainty   of   damages,   necessity,  proximate  result   of   act  or 
omission,  §  53. 

recovery  for  successive  consequences  of  act  or  omission, 
8  57.  ' 

injury  not  foreseen,  §  28. 
market  value,  §  52. 

mental  suffering,  right  to  recover  for,  §  24 
proximate  consequences  of  act  or  omission,  wilful  or  malicious 

injuries,  §  44. 
recoverable  only  when  contemplated  by  the  parties    S  45 
illustrations,  §  46.  i  ,  a      ■ 

resale,  §  52. 
successive    consequences,    recovery    for,    illustrations,    ?^  57     58 

what  cj)nstitutes,  award  for  probable  consequences,  s'l5     ' 
contracis^^for    works,    accident    preventing    performance,    liability, 

non-performance,  liability,  consequential  losses,  §  702 
damnum  absque  injuria,  performance  prevented  by  law    §3 

"  luS'-orsr/sg. '""'"' ""'  ■"  °°""'°° "' """"'"'"' 

direct  damages,  what  constitutes  direct  damages    §  14 
disregard    of    instructions,   loss    resulting   from    sale,"   measure    of 
damages,  §  79. 

§1l8"'4r  ^^*''''''''  consequential  liability  in  tort  and  on  contract, 
elementary  limitation  of  damages,   §  75. 
elements  of  damages,  distinction  in  matter  of  proof    S  104 
gains  and  losses,  liability  for,  §  78.  >  «        • 

interest,  greater  damage  than  interest  for  failure  to  pay  or  to 

loan  money,  §  77. 
losses,  §  79. 

damage  by  relying  on  performance,  §  81. 

expenses  incurred  to  prevent  or  lessen  damage,  §  88 

employer   may   finish    work   at   contractor's    expense 
§  91.  ^         ' 

extent  of  duty,  §  90. 
indemnity,  liability  for  losses  and  expenses,  §  84. 
liability  of  third  person,  covenants  of  indemnity    6  8" 
mental  suffering,  §95.  j>  s      • 

motive,  distinction  made  for  bad  motive,  contracts    §  99 
tort  actions,  §  100.  j  »      • 

pecuniary  elements,  other  elements,  §  92 
value  of  property,  §  1 05. 
evidence,  adaptntion  of  evidence  to  damages  claimed    8  437 
annuity  and  life  tables,  §  455. 
intendments    against    defendant    for    holding    back    evidence, 

liquidated  damages,  stipulation  when  damages  are  uncertain, 

pecuniary  items,  necessity  of  proof  by  plaintiff,  opinions,  §  441 
exemplary    damages,    compensation    for    wrongs    done    with    bad 

motive,  violation  of  contract,  §  390. 
freight  charges,  recoupment  against  freight,  negligence  or  viola- 
tion of  contract,  §  896. 
gas,  failure  to  supply,  consequential  damages  for  torts,  liability,  il- 
lustration, §  18.  y  J> 
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indemnity,  liability  for  losses  and  expenses,  proximate  result  of 

act  complained  of,  §  84. 
injunction  bonds,  damages  recoverable,  damages  from  restraint  of 

injunction,  §  526. 
insurance,  paid  up  policy,  refuse  to  issue,  measure  of  damages, 

§839. 
interest,  agreements  for  different  rate  after  debt  due,  §  311. 
allowance  of  interest  in  actions  for  torts,  §  355. 

unliquidated  demands,  §§  347,  348. 
law  governing,  parties  in  different  states,  §§  360,  361. 
manner  of  claiming  interest  in  pleading,  §  387. 
quantum   meruit   claim   to   interest   between   vendor   and   pur- 
chaser, §  328. 
pleading,  how  interest  claimed  in  pleading,  §  387. 
invasion  of  rights,  presumptions  of  injury,  right  to  damages,  §  2. 
joinl;  injury,  entirety  of  causes  of  action,  damages  to  parties  joint- 
ly, §  128. 
knowledge  of  parties,  consequential  damages,  special  circumstances, 

§52. 
liability    under    special    circumstances,    contemplation    of    parties, 

§§  50,  51. 
liquidated   damages,  certainty,   contracts  for  payment  of   money, 
§287. 
contracts,  validity,  §  279. 
distinction  from  penalty,  §  283. 
effect  of  stipulation  upon  right  of  action,  §  298. 
payment  of  fixed  sum  for  partial  or  total  breach  of  contract, 

§  294. 
part    performance    accepted    where    damages    are    liquidated, 

effect  of,  §  296. 
performance,  liquidated  damages  in  lieu  of,  §  297. 
stipulation    for    payment    of    fixed   sum    for    partial    or    total 

breach,  §§  294,  295. 
stipulations  when  damages  are  uncertain,  §  291. 
stipulations  where  damages  are  certain  and  easily  proved,  §  289. 
validity  of  contract,  §  279. 
waiver  of  right,  §  299. 
loan  of  money  refused,  profits,  required  certainty  of  anticipated 

profits,   §  60. 
losses  as  elements  of  damages,  expenses  to  prevent  or  lessen  dam- 
ages, §  88. 
labor  and  expenditures,  §  80. 
money  paid  to  third  persons,   §  82. 
what  losses  consist  of,  §  79. 
measure  of  damages,  law  governing,  breach  of  contract  and  tort, 
§7. 
remoteness  or  uncertainty  of  stipulated  compensation,  §  684. 
mental  suffering,  compensatory  damages,  mental  suffering  independ- 
ent of  physical  harm,  §  96. 
recovery  of  damages  for,  §  979. 
mitigation  of  damages,  §  154. 

benefit  not  derived  from  defendant,  §  158. 
extent  of  duty  to  lessen  or  prevent  damages,  §  90. 
measures  of  prevention,  §  157. 

return  of  property,  discharge  of  plaintiff's  debt,  §  156. 
reduction  of  loss  or  benefit,  §  164. 
mortgages,  breach  of  contract  to  assign,  value  of  property,  elements 

of  value,  presumptions,  §  448. 
necessity  of  stating  case,  which  entitles  plaintiff  to  damages,  §  413. 
new  trial,  allowance  of  nominal  damages,  rule  in  California,  §  11. 
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nominal  damages,  illustrations  of  right  to  nominal  damages,  §  10. 
object  of  law  of  damages,  award  of  compensation,  §  12. 
officers,  non-performance  of  official  duties,  right  of  action,  §  484. 
opinion  evidence  as  to  value  of  property,  §  446. 
partnership  articles,  breach  of,  right  of  action,  §  68. 
payment  of  money,  measure  of  damages,  breach  of  contract  to  pay 
money,  §  76. 
measure  of  liability  of  guarantor  of  payment,  §  732. 
pecuniary  elements,  damages  as  including  other  than,  §  92. 
performance  prevented  by  law,  damnum  absque  injuria,  §  3. 
pleading,  ad  damnum,  sufficiency,  §  414. 

demand  of  damages  in  code  complaint,  §  415. 
special  damages,  necessity  of  alleging,  §  419. 
sufficiency  of  allegations,  right  to  damages,  §  413. 
presumptions,  damages  recoverable  only  when  contemplated  by  par- 
ties, §  45. 
profits,  special  contract,  certainty  of  damages,  §  64. 
recoupment,  definition  and  history  of,  §  169. 
required  certainty  of  anticipated  profits,  §§  59,  60. 
right  to  damages,  nature,  survival,  §  7. 
rule  of  damages,  §  566. 

sales,  breach  of  contract  by  seller,  consequential  damages,  §  662. 
disregard  by  agent  or  orders  for  the  purchase,  shipment  and 
sale  of  goods,  loss  of  profits,  §  773. 
servants,  violation  of  contract,  recoupment  of  damages,  consequen- 
tial losses,  §  695.  ^ 
wrongful  dismissal  of  employee,  measure  of  damages,  remedies 
actions,  §  692. 
set-off,  counterclaim  and  recoupment,  cause  of  action,  connection 

between  and  crosselaim,  §  183. 
special  damages,  necessity  of  alleging,  §§419,  420. 
stipulated  sum  where  damages  otherwise  certain  or  uncertain,  §  285. 
support  of  parent,  consequential  damages,  act  complained  of  must 

be  efficient  cause,  §  29. 
telegrams,   error   or   delay   in  transmission   of  messages,  damages 
recoverable,  §  961. 
loss  of  employment  and  profits  of  business,  §  967. 
tender,  right  to  make,  demands,  §  261. 
vague   and   indefinite   contract,   certainty   in   nature   and   cause   of 

damage  required,  §  53,  n  6. 
value  of  property,  elements,  evidence,  §  448. 

sales  offers  for  property,  market  quotations,  §  447. 
vendor  and  purchaser 

damages  recoverable  by  purchaser,  adjustment  of  counter  de- 
mands on  rescission,  §  587. 
adjustmenj;    of   counter   equities    in   specific   performance, 

§§  588,  589. 
defaulting    vendee's    rights,    conflict    of    American    cases, 
§  586.  ' 

elements  of  damage,  mitigation,  §  584. 
measure  of  damages,  conflict  of  American  decisions,  what 
law  governs,  §  580. 
English  rule,  §  578. 

when  not  applicable,  §  581. 
nominal  damages,  elements,  §  582. 
oral  contract,  §  583. 
damages  recoverable  by  vendor  against  purchaser,  assailability 
invalidity  of  contract,  §  574. 
conveyance   in   consideration  of  non-pecuniary  covenants, 
§576.  ' 
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eminent  domain,  title,  necessary  tliat  seller  convey  perfect 

title,  §  572. 
interest  on  purchase  money,  §  577. 
legal    remedy,    injury    resulting    from    non-performance, 

§568. 
measure  of  damages,  §§  569,  570. 
assumption  of  mortgage,  §  571. 
notes  given  for  price,  §  571. 
price,  right  of  seller  to  recover  purchase  price  and  inter- 
est, §567. 
recoupment  for  defective  title  and  for  tort,  §  573. 
recovery  when  contract  has  not  fixed  price,  §  575. 
title,  necessary   that  seller  convey  perfect  title,  effect  of 
condemnation  proceedings,  §  572. 
recoupment  for  defective  title,  §  573. 
torts,  recoupment,  §  573. 
default,  rights  of  vendor,  §  585. 

elements  of  damage,  motive,  distinction  for  bad  motive,   §  99. 
liens,  failure  to  remove  vendor 's  lien,  special  contract  to  pay 

damages,  §  631. 
oral  contract  for  sale  of  land,  damages,  §  583. 
sale  of  realty  and  personalty,  damages  for  breach,  §  566. 
special  contract  to  pay  damages,  failure  to  remove  vendor's 
lien,  §  631. 
verdicts,  excessive  or  insufficient  verdict,  power  of  court,  remittitur, 
§460. 
general  verdict  on  several  counts,  §  462. 
broker's  compensation,  necessity  of  completing  sale,  effect  of  custom 

or  usage,  §  683. 
burden  of  proof  of  damages,  §  438. 

business,  contracts  not  to  engage  in,  liquidated  damages,  §  295. 
carriers  of  passengers,  nature  of  obligation,  liability  of  carrier  in  tort, 

§934. 
cause  of  action 

entirety,  continuous  breach  of  extracts  or  infraction  of  rights  not 
an  entirety,  §  125. 
contract  of  indemnity,  §  117. 
items,  §  111. 

prospective  damages,  §  120. 

recovery  by  party  in  whom  \  ^a\  interest  is  vested,  §  130. 
release  or  death  of  one  or  se.eral  parties  entitled  to  damages, 

§133. 
splitting,  §  110. 

what  constitutes  entire  demand,  §  108. 
certainty,   contracts   for   support,   what   services   included   in   contract, 

§678. 
common  law,  bills  and  notes,  partial  failure  of  consideration,  nature 

of  defense,  cross-action,  §  546. 
conflict  of  laws,  general  rule  as  to  conflict  of  laws,  as  to  contracts, 
§  357. 
interest,  effect  of  change  in  law  of  place  of  contract,  §  368. 

law  governing  where  usury  is  involved,  §  362. 
place  of  contract,  determination,  §  357. 
consideration 

bills  and  notes,  partial  failure  of  consideration,  effect,  §  544. 

partial  want  of  consideration,  effect,  §  543. 
want  or  failure  of,  §  542. 

mitigation  of  damages,  res  gestae,  fuller  proof  of  res  gestae 
in  trespass,  negligence,  etc.,  §  159. 
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construction,  entire  contracts,  intention  of  parties,  §  691. 

fire  insurance,  nature  of  contract,  manner  of  making,  §  820. 
insurance   policies,   how   construed,   ascertainment   of   extent   of 

injury,   §  804. 
marine  insurance,  interpretation  of  contract,   §  805. 
releases,  extrinsic  evidence  and  construction,  §  255. 
suretyship,  construction  of  contract,  §  724. 
continuance  of  guaranty,  §  724. 
contingency,  breach  of  contract,  certainty  of  damages,  contingent  ad- 
vantage, §  72. 
contractual  exemption  from  liability  for  damages,  §  6. 
default,   contract  to  do   several   things   successively  or   one   thing  con- 
tinuously, §  110. 
defendants,  joinder,  effect  of  non-joinder  and  mis- joinder,  §  135. 
elements  of  damages,  motive,  distinction  made  for  bad  motive,  contracts, 

§99. 
entire  contracts,  construction,  intention  of  parties,  §  691. 
evidence,   contracts    for   services,   implied   contracts,    duty   to    pay    for 

services  rendered,  §  679. 
executed  contracts,  illegal  transactions,  riglit  to  damages,  §  5. 
express  contracts,  exclusion  of  implied  promise  where  there  is  express 
contract,  §  686. 
quantum  meruit  recovery  for  services,  presumptions  where  family 
relation  exists,  §  679. 
necessity     of  full   performance    of  entire     contract,  entire    and 
apportionable  contract,  §  691. 
sales,  recovery  by  seller  against  buyer,  §  642. 
fraud,  effect,  §  549. 

false  representations,  materiality,  §  1167. 
necessity  of  rescission,  §  549. 
implied  contracts,  breach  of  conti-act,  recovery  on  quantum  meruit,  §  679. 
contracts  for  services,  compensation,  statute  of  frauds,  §  684. 
contracts  for  work,  demands  for  part  performance  of  entire  con- 
tract,  allowance  of  recovery  on   quantum  meruit  action  by 
contractor  against  employer,  §  711. 
exclusion  of  implied  promise  where  there  is  express  contract  §  686. 
sales,  recovery  by  seller  against  buyer,  §  642. 
interest 

agreements  for  interest,  §  304. 

interest  due  by  agreement  as  debt,  §  371. 
interest  from  date  until  debt  paid,  §  310. 
legal  or  stipulated  rate  applies  from  date,  §  307. 
more  than  legal  rate  after  maturity,  §§  318,  319. 
promise  to  pay  money  with  interest,  rule  of  construction,  §  305. 
rate  applicable  after  debt  due,  §  308. 
rate  fixed  by  law  or  custom,  §  306. 

usury,  agreements  for  more  than  legal  rate  before  maturity, 
effect,  §  313. 
recovery  under  usury  statute,  §  316. 
when  contracts  not  void  for  usury,  §  315. 
when  debtor  relieved,  §  319. 
compensation,  right  to  interest,  §  321n. 

tacit  agreement  to  pay  interest  on  accounts,  §  322. 
compound,  §  373. 

separate  agreement  for  interest,  §  376. 
conflict  of  laws,  interest,  effect  of  change  in  law  of  place  of  con- 
tract, §§  368-370. 
judgments,  interest  on,  §§  333,  334. 

money  paid,  allowance  of  interest  on  money  paid,  §  327. 
quantum  meruit  claim  to  interest,  §  324. 
right  to  interest,  §  300. 
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leases,  business,  recovery  for  damages  to  business  of  lessee,  §  868. 
liquidated  damages,  amount,  large  sum  to  secure  payment  of   small 
sum,  §  288. 
distinguished  from  penalty,  §  283. 
intention  to  liquidate,  evidence  and  effect  of,  §  284. 
mitigation  of  damages,  evidence  disclosing  fact  reducing  injury,  §  159. 
non-performance,  bills  and  notes,  consideration,  partial  failure  of  con- 
sideration,   defense    as    resting    on    principle    of    rescission    of 
contract,   §  548. 
parties,  joint  liability,  extinguiskment  or  severance,   §  136. 

misjoinder  of  plaintiffs,  objection  as  fatal,  §  134. 
part  performance,  entire  demand  may  be  severed,  §  109. 
payment,  pleading,   §  232. 

penalties  in  affirmative  agreements,  breach,  remedies,  §  471. 
j)erformauce,  attachment  bonds,  damages  recoverable,  wrongful  attach- 
ment, actual  damages,  §  512. 
elements  of  damage,  damage  by  relying  on  performance,  §  81. 

labor  and  expenditure,  §  80. 
liquidated  damages,  stipulations  when  damages  are  uncertain,  §  290. 

waiver  of  right,  §  299. 
opinion  evidence  as  to  value  of  property,  §  446. 
wrongful  interference  with  performance,  elements  of  damage,  §  79, 
pleading,  ad  damnum,  §  414. 

necessity  of  demand  of  damages  in  code  complaint,  §  415. 
performance,  partial  failure  of  consideration,  §  546. 
proof   of  value,  actual  sales,  offers  for  property,  market   quotations, 

§  447. 
remedies,  agency,  remedies  of  principal  against  agent,  §  768. 
sales,  executed  sales,  what  constitutes  express  contract,  implied  con- 
tracts, §  642. 
set-off,    counterclaim    and    recoupment,    acts    which   may    be   basis    of 
recoupment,   §  181. 
crossclaim  must  rest  on  contract  or  subject  matter  of  action,  §  178. 
validity  of  claim  essential,   §  174. 
severable  contracts,  recovery  on  part  performance,  action  by  contractor 

against  employer,  §  708. 
stipulated  sum  where  damages  otherwise  certain  or  uncertain,  §  285. 
stipulations,  contracts  for  work,  certificate  of  architect,  engineer,  etc., 

necessity,  effect,  upon  whom  binding,  §  712. 
suretyship,  construction  of  contract,  §  724. 

liability  of  sureties,  injunction  bonds,   damages  recoverable,  dam- 
ages from  restraint  of  injunction,   §  526. 
validity,  conflict  of  laws,  general  rule  as  to  contracts,  §  357. 
contract  to  liquidate  damages,  §  279. 
insurance,  contract  methods  for  ascertainment  of  damages,  validity, 

§808. 
note  in  violation  of  criminal  laws,  effect,  §  542. 
stipulated  damages,  necessity  of  valid  contract,  §  280. 
vendor  and  purchaser,  validity,  pxirchaser's  right  to  assail  validity  of 

contract,  §  574. 
verdict,  interest  on  verdict  before  judgment,  §  388. 

parties,  verdict  where  there  are  several  parties,  §  463. 
waiver  of  requirements,  contracts  for  particular  work,  contract  price 
as  measure  of  damagos,  action  by  oontractor  a^aiast  employer, 
§706. 

Oontracts  for  Particulaj  Works 
Ch.  XVI,  §§  696-721. 

ct>ntractor 's   liability   to   employer,   accident  preventing  performaiioe, 
§  700. 
assiessment  of  damages,  §097. 
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contractor's  liability  to  employer — continued, 
attorney 's   fees,   liability   for   damages,    §  704. 
benefit  of  contract  to  employer,  §  697. 
bond  of  indemnity,  liens,  §  699. 
breach   of   contract,   contractor 's  liability,    §  698. 
damages  recoverable,  §  704. 

non-performance,    works    contracted    for    particular    purpose, 
consequential  losses,   §  702. 
compensatory  damages,  losses,  §  704. 
consequential  damages,  §  704. 
defective  work,  §  705. 

non-performance,    works    contracted    for    particular    purpose, 
§  702. 
costs,  contractor 's  liability,  §  697. 
customs   and   usages,    accident   preventing   performance,    damaees. 

§  700. 
defective   work,   consequential   damages,   §  705. 
defects   in  plans,  liability   of  contractor,   §  701. 
defects  to  be  remedied,  measure  of  damages,  §  699. 
delay,  damages,  §§  703,  704. 

evidence,   non-performance,   works   contracted   for   particular   pur- 
pose, consequential  losses,  §  702. 
expenses,  accident  preventing  performance,  damages,   §  700. 
contractor's  liability,   §§697,  698. 
defects  to  be  remedied,  §  699. 
loss,  §  703. 
general  rule  as  to  contractor  's  liability,  §  697. 
inconvenience,  contractor's  liability,  §697. 
interest,   damages   recoverable,   §  703. 

non-performance,    works    contracted    for    particular    purpose, 
consequential  losses,   §  702. 
manufacture,    non-performance,    works    contracted    for    particular 

purpose,  consequential  losses,   §  702. 
measure  of  damages,  accident  preventing  performance,  §  699. 
contractor 's  liability,  §  697. 
defects  to  be  remedied,  §  699. 
price,  contractor 's  liability,   §  698. 
mitigation  of  damages,  delay  of  contractor,  §  704. 

employer 's   duty,   §  698. 
mutual  fault,  effect,  §  703. 
nominal  damages,  §  697. 
notice,  non-performance,  works  contracted  for  particular  purpose, 

consequential  losses,  §  702. 
payments,  non-performance,   works   contracted  for  particular  pur- 
pose, consequential  losses,  §  702. 
performance,  breach  of  contract,  contractor 's  liability,   §  698. 
contractor  's  liability,   §  697. 

defects  to  be  remedied,  contractor's  liability,  §699. 
delay,  damages,  §  703. 

liability   for    non-performance,    work   for   particular   purpose, 
consequential  losses,  §  702. 
plans,  defects,  liability  of  contractor,  §  701. 

presumptions,  accident  preventing  performance,  damages,  §  700. 
profits 

loss,  §703. 

contractor's  liability,  §698. 
damages  recoverable,  §  704. 
non-performance,    works    contracted    for    particular    purpose, 
consequential  losses,   §  702. 
proximate  result  of  breach,  damages  recoverable,  §  704. 
rental  value,  loss,  §  703. 
repairs,  damages  recoverable,  §  703. 
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coutraetor's  liability  to  employer — continued, 
stipulated  damages,  delay,  contracts,  §  69  7n. 
sub-contractors,  liability  for  damages,   §  704. 
value,  breach  of  contract,  contractor 's  liability,  §  698. 

defects  to  be  remedied,  contractor 's  liability,   §  699. 
non-performance,    works    contracted    for    particular    purpose, 
consequential  losses,  §  702. 
employer's  liability  to  contractor 

abandonment    of    work,    delaying    or    stopping    work,    employer's 
liability,  §  713. 
effect  of  not  abandoning  contract,   §  714. 

part  performance  of  entire  contract,  quantum  meruit  recovery, 
§§709,  711. 
acquiescence,  delaying  or  stopping  work,  employer's  liability,  ef- 
fect of  not  abandoning  contract,  §  714. 
act  of  God,  part  performance  of  entire  contract,  quantum  meruit 

recovery,   §  709. 
adjustment,  demands  for  extra  work,  §  707. 
agents,  authority,  demand^  for  extra  work,  §  707. 
alterations,  delaying  or  stopping  work,  employer's  liability,  effect 
of  not  abandoning  contract,  §  714. 
demands  for  extra  work,  §  707. 
apportionment   of   damages,  part  performance   of  entire   contract, 

quantum  meruit  recovery,  §  709. 
architects,  authority,  demands  for  extra  work,  §  707. 

certificate  of  architect,  engineer,  etc.,  effect,  necessity,  §  712. 
assumpsit,   part   performance   of   entire   contract,   quantum   meruit 

recovery,    §  709. 
breach  of  contract,  part  performance  of  entire  contract,  quantum 

meruit  recovery,  §  709. 
burden  of  proof,  extra  work,  §  707. 

certainty  of  damages,  delaying  or  stopping  work,  employer's  lia- 
bility, effect  of  not  abandoning  contract,  §  714. 
certificate  of  architect,  engineer,  etc.,  effect,  necessity,  §  712. 
collateral  contracts,  delaying  or  stopping  work,  employer  's  liability, 

effect  of  not  abandoning  contract,  §  714. 
compensation,  demands  for  extra  work,  §  707. 
consequential    damages,    delaying    or    stopping    work,    employer's 

liability,  §  713. 
covenants,  part  performance  of  severable  contracts,  §  708. 
defects   remedied,   part   performance   of   entire   contract,   quantum 

meruit  recovery,  §  710. 
delaying  or  stopping  work,  employer's  liability,  §§  713,  714. 
deviation    from    contract,    j^art    performance    of    entire    contract, 

quantum  meruit  recovery,   §  711. 
engineers,  certificate  of  architect,  engineer,  etc.,  effect,  necessity, 

§712. 
enhancement   of   damages,  delaying  or  stopping  work,  employer's 

liability,  effect  of  not  abandoning  contract,  §  714. 
equity,  delaying  or  stopping  work,  employer  's  liability,  §  713. 

part  performance  of  entire  contract,  quantum  meruit  recovery, 
§711. 
evidence,  certificate  of  architect,  engineer,  etc.,  effect,  necessity, 
§712. 
part  performance  of  entire  contract,  quantum  meruit  recovery, 

§710. 
profits,  delaying  or  stopping  work,  employer's  liability,  effect 
of  not  abandoning  contract,   §  714. 
expenses,  delaying  or  stopping  work,  employer's  liability,  effect  of 

not  abandoning  contract,  §  714. 
extra  work,  delaying  or  stopping  work,  employer 's  liability,  §  713. 
demands,  basis  for  adjustment,  §  707. 
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employer's  liability  to  contractor — continued. 

fraud,  certificate  of  architect,  engineer,  etc.,  effect,  necessity,  §  712. 
good  faith,  defects,  part  performance  of  entire  contract,  quantum 

meruit  recovery,  §  710. 
injunction,  delaying  or  stopping  work,  employer's  liability,  §713. 
installments,  part  performance  of  severable  contract,  §  708. 
insurance  money,  rights  in,  §  706. 
interest,   §  706. 

part  performance  of  entire  contract,  quantum  meruit  recovery, 
§711. 
implied   contract,   part   performance  of  entire   contract,   quantum 

meruit  recovery,  §  711. 
labor,  delaying  or  stopping  work,  employer's  liability,  effect  of  not 

abandoning  contract,   §  714. 
mistake,   certificate   of   architect,   engineer,   etc.,  effect,   necessity, 

§  712. 
measure  of  damages,  contract  price,  §  706. 

delaying  or  stopping  work,  employer 's  liability,  §  713. 

part  performance  of  entire  contract,  quantum  meruit  recovery, 

§  710. 
reasonable  value,   §  706. 
mitigation  of  damages,  delaying  or  stopping  work,  employer's  lia- 
bility, §  713. 
notice,   delaying  or  stopping  work,  employer's  liability,  effect  of 

not  abandoning  contract,  §  714. 
omitting  work,  presumptions,   §  706. 

payment,   certificate  of  architect,  engineer,  etc.,  effect,  necessity, 
§  712. 
extra  work,   §  707. 
measure  of  damages,  §  706. 
part  performance  of  severable  contract,  §  708. 
performance,  §  713. 

prevented  by  law,  §  714. 

part  performance  of  entire  contract,  quantum  meruit  re- 
covery, §  709. 
presumptions,  delaying  or  stopping  work,   §  713. 

omitting  work,   §  706. 
profits,  delaying  or  stopping  work,   §  713. 
prospective  damages,  delaying  or  stopping  work,  §  713. 
quantum  meruit,  delaying  or  stopping  work,  §  713. 
part  performance  of  entire  contract,   §  709. 
part  performance  of  severable  contract,  §  708. 
recoupment,  part  performance  of  entire  contract,  §  710. 
refusal,    certificate    of    architect,    engineer,   etc.,    effect,   necessity, 

§712. 
statutes,  delaying  or  stopping  work,  §  714. 
sub-contractors,    part    performance    of    entire    contract,    quantum 

meruit  recovery,  §  709. 
waiver  of  contract 's  requirements,  damages,   §  706. 
delaying  or  stopping  work,  §  714. 
salvage  service 

amount  recoverable,  agreement,  §  716. 
basis  of  compensation,  §  719. 
conflict  of  laws,  §  719. 
derelict  property,  §  720. 
interest,  §  719. 
derelict  property,  §  720. 
duty  of  claimant,  §  717. 
forfeiture  of  right  to  compensation,  §  721. 
interest,  amount  recoverable,  §  719. 
parties  liable,  §  715. 
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salvage   service — continued, 
peril,  nature  of,  §  717. 

requisites  of  salvage  service,  §  715. 
persons  who  may  be  salvors,  §  717. 
saving  property,  necessity,  §  718. 

Contracts  for  Services 

Ch.  XV,  §§  677-695. 

abandonment   of   performance,  necessity   of  full  performance  of  con- 
tract, inability  to  perform,  §  689. 
actions 

assumpsit,    quantum   meruit   recovery,   compensation   for   services, 
§679. 
wages,  recovery  where  wages  are  fixed,  §  678. 
wrongful  dismissal  of  employee,  damages,  number  of  actions,  §  692. 
act   of   God,   performance,   necessity   of  full  performance   of   contract, 

inability  to  perform,  §  689. 
apportionment,  entire  and  apportionable  contracts,  §  691. 
apportionment  of  damages,  performance,  necessity  of  full  performance 

of  contract,  inability  to  perform,  §  688. 
apprentices,    wrongful    dismissal    of    employee,    damages,   liability    for 

expenses  and  lost  commissions,  §  694. 
architects,  quantum  meruit  recovery,  compensation  for  services,  §  679. 
attorneys,  election  to  office,  necessity  of  full  performance  of  contract, 
inability  to  perform,  §  688. 
services,  judicial  notice  of  value,  §  680. 
recovery  for,  §  682. 
auctioneer,    wrongful    dismissal    of    employee,    damages,    liability    for 

expenses  and  lost  commissions,  §  694. 
bailee,    violation    of    contract,   recoupment    of    damages,   consequential 

losses,  §  695. 
broker 's  services,  measure  of  compensation,  misconduct,  effect,  §  683. 
certainty   of   damages,  wrongful  dismissal   of  employee,   damages,  lia- 
bility for  expenses  and  lost  commissions,  §  694. 
commissions,   wrongful    dismissal   of   employee,   damages,   liability   for 

expenses  and  lost  commissions,  §  694. 
compensation,  attorney 's  services,  recovery  for,  §  682. 

broker's    services,    measure    of    compensation,    misconduct,    effect, 

§683. 
entire   and   apportionable  contract,   §  691. 
mode  of  compensating  for  services,   §  684. 

performance,    necessity    of    full    performance    of   entire    contract, 
§686. 
inability  to  perform,  §  689. 
presumjition  where  family  relation  exists,   §  679. 
quantum  meruit  recovery,  §  679. 
wrongful  dismissal  of  employee,  damages,  actions,  §  692. 

duty   to   mitigate    damages,   presumptions   of   subsequent   em- 
ployment, §  693. 
liability  for  expenses  and  lost  commissions,  §  694. 
consequential  damages,  violation  of  contract  by  employee,  recoupment 

of  damages,  consequential  losses,  §  695. 
consideration,  entire  and  apportionable  contract,  §  691. 

mode  of  compensating  for  services,  §  684. 
contracts,  attorney 's  services,  recovery  for,  §  682. 
continuance  of  original  contract,  §  685. 
entire  and   apportionable  contracts,   §  691. 
mode  of  compensating  for  services,  §  684. 
nature  of  contract  for  services,  §  678. 

performance,    necessity    of    full    performance    of    entire   contract, 
§686. 
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inability  to  perform,  §§  687-690. 
quantum  meruit  recovery,  compensation  for  services,  §  679. 
services  included  in  contract,  §  678. 

violation   of  contract   by  employee,  recoupment   of   damages,  con- 
sequential losses,  §  695. 
wages,  recovery  where  wages  are  fixed  by  contract,  §  678. 
wrongful  dismissal  of  employee,  damages,  actions,   §  692. 
liability  for  expenses  and  lost  commissions,  §  694. 
customs  and  usages,  broker's  services,  measure  of  compensation,  mis- 
conduct, effect,  §  683. 
death,  necessity  of  full  performance  of  contract,  inability  to  perform, 
§687.  ' 

default,   violation   of   contract   by  employee,   recoupment   of  damages, 

consequential  losses,  §  695. 
defenses,  quantum  meruit  recovery,  compensation  for  services,  §  679. 
violation  of  contract  by  employee,  recoupment  of  damages,   con- 
sequential losses,  §  695. 
evidence,  attorney 's  services,  recovery  for,   §  682. 

broker's    services,    measure    of    compensation,    misconduct,    effect. 

§  683. 
quantum  meruit  recovery,  compensation  for  services,  §  679. 
value  of  services,  §  680. 

violation   of  contract  by  employee,  recoupment  of  damages,  con- 
sequential  losses,   §  695. 
wrongful  dismissal  of  employee,  §  694. 

presumptions  of  subsequent  employment,  §  693. 
expenses,  necessity  of  full  performance  of  contract,  inability  to  perform, 
§  688. 
wrongful  dismissal  of  employee,   damages,  liability  for  expenses 
and  lost  commissions,  §  694. 
duty  to   mitigate   damages,  presumptions   of  subsequent  em- 
ploym.ent,  §  693. 
expert  and  opinion  evidence,  value  of  services,  §  680. 
factors,   violat'on    of  contract,  recoupment   of   damages,  consequential 

losses,  §  695. 
family  relation,  presumptions,  compensation  for  services,  §  679. 
fire,  violation  of  contract  by  employee,  recoupment  of  damages,  conse- 
quential losses,  §  695. 
forfeiture  of  compensation,  broker's  services,  misconduct,  effect,  §683. 
performance,  necessitv  of  full  performance  of  contract,  inability 
to  perform,  §  689. 
fraud,  compensation,  determination  by  employer,  §  678. 

quantum  meruit  recovery,  compensation  for  services,  §  679. 
frauds,  statute  of,  mode  of  compensating  for  services,  §  684. 
gift,  quantum  meruit  recovery  of  compensation  for  services,  §  679. 
hours  of  work,  statutes.  §  681. 

illness,  necessity  of  full  performance  of  contract,  inability  to  perform, 
§687. 
violation  of  contract  by  employee,  recoupment  of  damages,  con- 
sequential losses,  §  695. 
wrongful   dismissal  of  employee,  damages,  liability  for  expenses 
and  lost  commissions,  §  694. 
infants,  quantum  meruit  recovery  of  compensation  for  services,  §  679. 
violation  of  contract,  recoupment  of  damages,  consequential  losses, 

§  695. 
^\Tongful  dismissal,  damages,  liability  for  expenses  and  lost  com- 
missions, §  694. 
intention  of  parties,  entire  and  apportionable  contract,  §  691. 
interest,  quantum  meruit,  recovery  of  compensation  for  services,  §  679. 
wrongful  dismissal  of  employee,  damages,  actions,  §  692. 
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judicial  notice  of  value  of  attorney's  services,  §680. 
lost  property,  quantum  meruit  recovery  for  services,  §  679. 
measure   of   damages,   effect   of   express   contract   fixing   compensation, 
§678. 
mode  of  compensating  for  services,  §  684. 
wages,  recovery  where  wages  are  fixed,   §  678. 

wrongful   dismissal   of   employee,  duty   to  mitigate   damages,  pre- 
sumptions of  subsequent  employment,   §  693. 
mechanics,  quantum  meruit  recovery  for  services,  §  679. 
middleman,    broker 's    services,    measure    of    compensation,   misconduct, 

effect,  §  683. 
mitigation  of  damages,  wrongful  dismissal  of  employee,  duty  to  miti- 
gate damages,  presumption  of  subsequent  employment,  §  693. 
negligence,  attorney 's  ser\'ices,  recovery  for,  §  682. 
quantum  meruit  recovery  for  services,  §  679. 

violation  of  contract  by   employee,  recoupment   of   damages,  con- 
sequential losses,  §  695. 
nominal   damages,   wrongful   dismissal   of   employee,   duty   to   mitigate 

damages,  presumptions  of  subsequent  employment,  §  693. 
notice,  necessity  of  full  performance  of  contract,  inability  to  perform, 
§689. 
violation   of  contract   by   employee,  recoupment   of   damages,   con- 
sequential losses,  §  695. 
officers,  quantum  meruit  recovery  for  services,  §  679. 

wrongful   dismissal,    duty   to   mitigate    damages,   presumptions    of 
subsequent  employment,   §  693. 
overseers,  violation  of  contract,  recoupment  of  damages,  consequential 

losses,  §  695. 
part   performance,   necessity    of   full   performance   of   entire   contract, 

§  686. 
payment,  mode  of  compensating  for  services,  §  684. 

wrongful   dismissal   of   employee,   duty  to  mitigate   damages,  pre- 
sumptions of  subsequent  employments,   §  693. 
performance   of  services,  broker 's  services,  measure  of  compensation, 
misconduct,  effect,  §  683. 
entire  and  apportionable  contract,  §  691. 
necessity  of  full  performance  of  entire  contract,  §  686. 

inability  to  perform,  §§  687-690. 
wrongful  dismissal  of  employee,   damages,  actions,  §  692. 
liability  for  expenses  and  lost  commissions,  §  694. 
physicians,  quantum  meruit  recovery  for  services,  §  679. 
policeman,  wrongful  dismissal,  duty  to  mitigate  damages,  presumptions 

of  subsequent  employment,  §  693. 
presumptions,  attorney 's  services,  recovery  for,  §  682. 
continuance  of  original  contract,  §  685. 
quantum  meruit  recovery,  presumption  where  family  relation  exists, 

§  679. 
wrongful  dismissal  of  employee,  duty  to  mitigate  damages,  pre- 
sumptions of  subsequent  employment,  §  693. 
preventing  performance,  damages,  §  678. 
profits,  mode  of  compensating  for  services,  §  684. 

wrongful  dismissal   of  employee,   damages,  liability  for  expenses 
and  lost  commissions,  §  694. 
quantum  meniit,  recovery,  §  679. 

broker's    services,    measure    of    compensation,    misconduct,    effect, 

§683. 
mode  of  compensating  for  services,  §  684. 

performance,    necessity    of    full    performance    of   entire    contract, 
§686. 
inability  to  prepform,  §§688,  089. 
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presumption  where  family  relation  exists,  quantum  meruit  recovery, 

§679. 
wrongful  dismissal  of  employee,  damages,  actions,   §  692. 

duty  to   mitigate   damages,   presumptions   of   subsequent  em- 
ployment, §  693. 
receivers,  quantum  meruit  recovery  for  services,  §  679. 
recoupment,   violation   of   contract   by   employee,   recoupment   of   dam- 
ages, consequential  losses,  §  695. 
remedies,  wrongful  dismissal  of  employee,  damages,  actions,  §  692. 
sales  of  realty,  broker 's  services,  measure  of  compensation,  misconduct, 

effect,  *§  683. 
salesman,  evidence  of  value  of  services,  §  680. 
seduction  of  employer 's  daughter,  violation  of  contract  by  employee, 

recoupment  of  damages,  consequential  losses,   §  695. 
statutes,  attorney's  services,  recovery  for,  §682. 
hours  of  work,   §  681. 

Sunday,  violation  of  statute,  recovery  for  services,  §  681. 
wages,  recovery  under  statute,  §  678. 
stipulated  compensation,  mode  of  compensating  for  services,  §  684. 
stipulation,  entire  and  apportionable  contract,  §  691. 
Sunday,  violation  of  statute,  recovery  for  services,  §  681. 
superintendent,  wrongful  dismissal,  damages,  liability  for  expenses  and 

lost  commissions,   §  694. 
teacher,  wrongful  dismissal,   duty  to  mitigate  damages,  presumptions 

of  subsequent  employment,  §  693. 
termination  of  employment,  attorney 's  services,  recovery  for,  §  682. 
mode  of  compensating  for  services,  §  684. 

performance,    necessity    of    full   performance    of    entire    contract, 
§686. 
trustees,  quantum  meruit  recovery  for  services,  §  679. 
value  of  services,  attorney 's  services,  recovery  for,  §  682. 
evidence,  §  680. 

judicial  notice,  attorney's  services,  §680. 
opinion  evidence,  weight,  §  680. 
quantum  meruit  recovery,   §  679. 

wrongful   dismissal   of  employee,   damages,  liability  for  expenses 
and  lost  commissions,   §  694. 
wages,  compensation,  determination  by  employer,  §  678. 
recovery  under  statute,   §  678. 

recovery  where  wages  are  fixed  by  contract,  §  678. 
statute  fixing  compensation,  effect,   §  678. 
wrongful  dismissal  of  employee,  damages,  actions,  §  692. 
waiver,   violation   of   contract   by   employee,   recoupment   of   damages, 

consequential  losses,   §  695. 
wrongful  dismissal  of  employee,  damages,  actions,  §  692. 
liability  for  expenses  and  lost  commissions,  §  694. 

Contribution 

admiralty,  torts,  collision  cases,  division  of  loss,  contribution  between 

joint  wrong-doers,  §  1287. 
conflict  of  laws,  suretvship,  contribution,  accrual  of  right  of  action, 

§  759. 
express    indemnity,    contribution    or    indemnity    between    wrong-doers, 

basis  upon  which  made,  §  764. 
fire   insurance,    contribution,    several    policies    on    destroyed    property, 

§822. 
interest,  allowance,  money  paid,  §  326. 

marine  insurance,  general  average,  duty  to  contribute,  §  818. 
suretyship 

contribution  between  co-sureties,  §  754. 
accrual  of  right  of  aotdon,  §  799. 
9ath.  Dam.  Voil.  V. — 64. 
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actions,  conclusiveness  of  judgment,  §  760. 
basis  of  contribution,  liability  for  torts,  §  756. 
insolvency  of  co-surety,  firm  as  one  surety,  §  757. 
who  are  co-sureties,  proof  of  relationship,  bonds  in  legal  pro- 
ceedings, contribution  in  cases  of  tort,  §  755. 
indemnification  of  surety  by  principal,  adjustment  of  rights  of  co- 
sureties, §  758. 
release  of  one  or  more  of  several  parties,  effect,  §  742. 
right  of  subrogation,  availability,  §  736. 

Contributory  Negligence 
see  Negligence. 

assumption  of  risk  distinguished  from,  §  1325. 
Federal  Employers'  Liability  Act,  effect  under,  §1324. 

Conventional  Liquidations!  and  Discharges 
Ch.  VII,  §§214-219. 

Conversion 

see  Trover  and  Conversion. 

Conveyances 

see  Deeds. 

Convicts 

rape  by  escaped  convict,  consequential  damages,  proximate  consequences 
of  act  or  omission,  effect  of  extraordinary  circumstances,  §  35. 

Copyrights 

Ch.  XXXII,  §§  1198,  1199. 

husband   and  wife,  infringement,  compensatory  and  penal  recoveries, 

§  1199. 
infringement,  compensatory  and  penal  recoveries,  §  1199. 
injunction   bonds,   damages  from  restraint   of  injunction,  copyright 

enjoined,  §  526. 
jurisdiction,  infringement,  compensatory  and  penal  recoveries,  §  1199. 
nature  of  copyright,  property  right  granted  by  statute,  §  1198. 
statutory  right,  §  1198. 

Corn 

compensatory  damages,  property  sued  for  improved  by  wrong-doer, 
§103. 

replevin,  damages,  use  and  increase  in  value  of  property,  §  1150. 

telegraphs  and  telephones,  knowledge  of  sender's  purpose,  details,  mes- 
sage as  to  sale  of  corn,  §  969. 

Corporations 

see  Associations  and  Societies. 

accounts,  collection,  suretyship,  contract  not  to  be  extended  by  con- 
struction, §  727, 
discharge,  payment  by  note,  bill  or  cheek,  §  225. 

admiralty  torts,  parties,  who  may  sue,  recovery  by  owner  of  cargo, 
§  1296. 

assault,  personal  injuries,  mitigation  of  damages,  admissibility  of  evi- 
dence, §  1255. 

bonds,  interest,  rate,  law  or  custom  fixing  rate,  §  306. 

breach  of  contract  to  pro\'ide  medical  services  to  employee,  consequen- 
tial damages  recoverable  only  when  contemplated  by  parties,  11- 
kigfcratioiiis,  §  46. 
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contracts  for  services,  contract  of  hiring  and  contract  employing  agents 
distiuguislied,   determination,   incorj^oration   of   employer's  busi- 
ness, §  678. 
express  contract,  necessity  of  full  performance  of  contract,  entire 
contract,  entire  and  apportionable  contract,  §  691. 
death  by   wrongful   act,   conflict  of  laws,  injury  inflicted   in  another 

state,  §  1280. 
dividends,   interest,   suspension,   payment   prevented  by  legal   process, 

§381. 
ejection,  mental  anguish,  necessity  that  anguish  proceed  from  act  caus- 
ing physical  injury,  §  95. 
eminent  domain,  time  of  assessment  of  damages  and  benefits,  §  1083. 
evidence  of  value,  actual  sales,  offers  for  property,  market  quotations, 

§447. 
exemplary  damages 

allowance,  in  what  actions  recoverable,  §  392. 

rule  of  United  States  Supreme  Court,  §  392. 
parties  liable,  master 's  liability  for  acts  of  servant,  §  408. 
foreclosure   of  mortgages,  appeal  and  supersedeas   bonds,  liability  if 

judgment  is  in  part  for  money  or  for  rem.,  §  533. 
fraud,   false   representations,    belief   of    defendant   in   representations, 

§  1169. 
guaranty,  contracts  not  to  be  extended  by  construction,  rule  as  to  bonds 

of  surety  companies,  §  725n. 
indebtedness,  fraudulent  increase,  consequential  damages,  §  16,  n  20. 
indemnity,  contract  of  surety  not  to   be  extended  by  construction,  il- 
lustrations,  §  727. 
injunction  bonds,  damages,  defenses,  §  530. 
injury  to  crops,  consequential  damages  for  torts,  liability,  illustrations, 

§19. 
insolvency,  interest,  allowance  from  time  when  money  ought  to  be  paid, 

§329. 
interest,  allowance,  judgments,  §  334. 
money  loaned,  §  325.    . 
quantum  meruit  claim  to  interest,  §  324. 
rate  applicable  after  debt  is  due,  §  309. 
suspension,  payment  prevented  by  legal  process,  §  381. 
landlord   and   tenant,   rent,    amount    as    affected   by   subsequent   facts, 

§  845. 
loans,  breach  of  contract  to  furnish  loan,  liability  under  special  cir- 
cumstances, damages  contemplated  by  parties,  §  51. 
malicious  prosecution,   false   petition  to   wind   up   trading  companies, 
§  1235. 
parties  liable,  §  1235. 
medical  services,  breach  of  agreement  to  furnish,  consequential  dam- 
ages, breach  of  contract,  proximate  consequences  of  breach,  il- 
lustrations, §  46. 
negligence  of  employee,  carriers  of  goods,  limitation  of  liability  by  con- 
tract, interstate  commerce,  §  904, 
officers  and  agents 

attachment,  bonds,  exemplary  damages,  §  514. 
bonds,  neglect  of  duty  by  other  officers,  effect,  §  482. 
compensation,  actions  by  attorneys  for  compensation,  §  682. 

claim  for  services,  interest,  quantum  meruit,  claim  to  interest, 

§  324. 
express  contracts,  termination,  continuation  of  original  con- 
tract, §  685. 
implied  contracts,  duty  to  pay  for  services  rendered,  §  679. 
consequential  damages,  injury  through  third  persons,  stockholder's 
right  of  action  for  negligence  in  conducting  corporations, 
§33. 
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contracts  for  services,  continuation  of  original  contract,  §  685. 
directors,  negligence  in  management,  consequential  damages,  injury 

through  third  person,  §  33. 
duty  of  agent  to  adhere  to  instructions,  liability  for  exceeding  com- 
mission, §  774. 
election,    certainty    in    nature    and    cause    of    damage    required, 

§  53,  n  6. 
exemplary  damages,  parties  liable,  liability  of  master  for  acts  of 

servants,  §§408,  411. 
insolvency,  elements  of  damage,  losses,  §  79. 
losses  as  elements  of  damage,  what  losses  consist  of,  §  79. 
measure  of  agent 's  liability  under  various  circumstances,  §  774. 
patents,  infringement,  persons  liable  for  infringement,  §  1186. 
payment,  persons  to  whom  payment  may  be  made,  §  231. 

notice  of  change  of  officers,  §  232. 
stock  received  in  violation  of  trust,  liability  of  agent  to  principal, 

§773. 
tender,  persons  by  whom  tender  may  be  made,  §  264. 
trade-marks,  infringement,  parties  defendant,  §  1200. 
organization,  violation  of  agreement,  certainty  in  nature  and  cause  of 

damages  required,  §  53. 
promoters,  contracts  for  services,  compensation,  mode  of  compensating, 
profits,  §  684. 
fraud,  false  representations,  measure  of  damages,  §  1171. 

difference  between  real  value  and  amount  paid,  §  1172. 
natural  and  proximate  consequences  of  fraud,  §  1165. 
person  to  whom  false  representations  are  made,  representations 
need  not  be  made  to  plaintiff,  §  1170. 
release,  execution  by  or  to  one  of  several  claiming  or  liable,  effect,  §  257. 
reorganization,  interest,  allowance  of  interest  on  account,  §  349. 
sales,  evidence  of  value  of  property,  breach  of  contract  by  seller,  §  654. 
salvage  services,  requisites,  parties  liable,  §  715. 

slander  and  libel,  damages,  aggravation  of  damages,  wealth  and  rank 
of  parties,  §§  1210,  1211. 
exemplary  damages,  §  1216. 

reputation,    accusations    actionable    per    se,    injuries    to    business, 
§  1212. 
stock,  assignment,  payment,  application,  debtor's  right  to  direct  ap- 
plication, §  235. 
attachment  bonds,  damages  recoverable,  §  512. 
brokers,  liability,  §  786. 
evidence  of  value,  §§  445,  448. 

failure  to  exchange,  malicious  prosecution,  damages,  elements,  ex- 
penses, §  1238. 
forged  transfer  of  stock,  liability,  measure  of  damages,  §  1171. 
fraudulent  increase,  consequential  damages  for  torts,   §  16n. 
injunction    bonds,    damages   recoverable,    damages    from    restraint 
of   injunction,   suspension   of   owner's   control   of   property, 
§528. 
payment,  application  by  debtor,  §  235. 

pledges,  sales,  breach   of  contract,  non-delivery  of  property  con- 
tracted   for,    damages,    purchase   price   paid,   highest   inter- 
mediate value,  vendee 's  duty  to  lessen  damages,   §  656. 
proof  of  value,  valuation  for  taxes,  §  1089. 
releases,  extrinsic  evidence  and  construction,  §  255n. 
replevin,  damages  for  detention,  measure  of  damages,  §  1144. 
sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647. 
agents,  disregard  of  orders,  purchase,  shipment  and  sale  of 
goods,  §  773. 
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right  to  reimbursement,  effect  of  mode  of  doing  business, 
§  792.  ^ 

bills  aud  notes,  consideration,  parol  evidence  to  show  defect 

of  consideration,  §  552. 
breach  of  contract 

action  by  purchaser  against  seller,  consequential  damages, 
§  663. 
non-delivery  of  stock,  damages,  §  657. 
payment      in      speeilic      articles,      value,      damages, 
§§659-661.  ^    ' 

proof  of  value  of  property,  §  654. 
purchase  price  paid,  damages,  §  656. 
action  by  seller  against  purchaser,  §  647. 
consequential  damages,  proximate  consequences  of  breach, 
illustrations,  §  46. 
recoverable  only  when  contemplated  by  parties,  §  46. 
sale  of  good  will,  compensation,  certainty  of  proof,  §  658. 
contracts  for  services,  compensation,  computation  of  profits  or 

conmiissions,  §  684. 
fraud,  consequential  damages,  §  1173. 

measure  of  damages,  difference  in  value,  §  1171. 

difference  between  real  value  aud  amount  paid,  §  1172. 
remote,       conjectural       and       contingent       damages, 
§§1175,   1176. 
person  to  whom  false  representations  are  made,  representa- 
tions need  not  be  made  to  plaintiff,  §  1170. 
guaranty,  measure  of  guarantor 's  liability,   §  729. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  528n. 
interest,  necessity  of  demand,  §  351. 

stockholders '  statutory  liability,   §  343. 
warranties  of  title,  existence,  §  668. 
subscription  to  stock 

interest,  allowance  from  time  when  money  ought  to  be  Daid 
§  329.  ^       o  I       , 

as  compensation,  §  320n. 
necessity  of  demand,  §  351. 
transfer  of  shares,  act  complained  of  must  be  efficient  cause  of 
damage,  §  29. 
cause  of  action  not  divisible,  §  106. 
consequential  damages,  act  or  omission  as  proximate  cause  of 

injury,  §  29. 
refusal  to  register,  breach  of  contract,  measure  of  damages, 
losses  as  elements  of  damage,  §  79. 
elements  of  damage    losses,  §  79. 
rule  of  damages,  §  657. 
trover  and  conversion,  allowance  of  interest,  amount,  §  1115, 
evidence  of  value,  §  1113. 
measure  of  damages,  §  1135. 

liability  of  purchaser,  effect  of  wilfulness,  §  1110. 
property  of  fluctuating  value,   §§1118,   1119. 

English,  Canadian  and  Australian  cases,  §  1123. 
Pennsylvania  rule,  §  1121. 
property  without  market  value,  §  1117. 
mitigation  of  damages,  §  1138. 

wilful  taking  or  refusal  to  surrender,  §  1140. 
pleading,  sufficiency  of  allegations,  right  to  damages,  §  413. 
time  of  conversion,  §  1112. 
value  of  property,  proof  of  value,  §  1113. 
value  of  property,  evidence,  actual  sales,  offers  for  property,  market 
quotations,  §§445-448. 
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stockbrokers,  see  Stockbrokers. 

stockholders,  agreement  not  to  sell  stock,  breach  of  contract,  compensa- 
tion for  gains,  profits  and  losses  sustained,  §  78. 
attachment  bonds,  exemplary  damages,  recovery,  §  513. 
defense  of  circuity  of  action,  stockholder 's  liability,   §  143. 
delay,    interest    wnere    payment    is    unreasonably    and    vexatiously 

delayed,  §  323. 
exemplary  damages,  enhancement  and  mitigation,  wealth  of  defend- 
ant, scope  of  inquiry,  §  405. 
injunction  bonds,  defenses,  what  may  be  shown  as  defense,  §  530. 
inspection    of    books,    consequential    damages,    certainty,    recovery 

for  successive  consequences  of  act  or  omission,  §  58u. 
interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329. 
allowance  on  judgments,  §  334. 

payment  unreasonably  and  vexatiously  delayed,  §  323. 
stockholders'  statutory  liability,  §343. 
liquidated   damages,   certainty,   contracts    for   payment    of   money, 

§  287. 
loan  to  stockholders,  interest,  allowance  on  money  loaned,  §  325. 
payment  for  services,  who  may  make  payments,  §  230. 
personal  Tabnity,  circuity  of  action,  defenses  of,   §  143. 
release,  execution  by  or  to  one  or  several  claiming  or  liable,  effect, 
§  257. 
torts 

exemplary  damages,  parties  liable,  master's  liability  for  acts  of 
servant,  §  410. 
penal  offenses,  §  402. 
joint  and  several  liability  for,  §  142. 
slander  and  libel,  liability  of  corporations,  §1205. 
trade-marks,  infringement,  parties  defendant,  §  1200. 
trust   funds,   interest,   allowance   against   agents,   trustees   and   officers, 

§353. 
ultra  vires  acts,  rent,  actions  to  recover,  abandonment  of  lease,  §  844. 

right  to  damages,  illegal  transactions,  §  5. 
usury,  who  may  take  advantage  of  usury,  §  314. 
vessels,  salvage  service,  requisites,  parties  liable,  §  715. 
wealth    of    defendant,    exemplary    damages,   enhancement   and   mitiga- 
tion, wealth  of  defendant,  scope  of  inquiry,  §  405. 

Corpses 

see  Dead  Bodies. 

Correspondence  Schools 

breach  of  contract,  compensation  as  measure  of  damages,  §  678. 


ad  damnum,  I'mit  of  recovery.  erroTieors  claim  of  damasre,  §  417. 
agency,    implied   warranty    of    authority,    agent's    liability,    general 
rule,  §  797. 
insurance,  neglect  by  agent  of  duty  or  agreement  concerning  in- 
surance, §  772. 
appeal,  interest  and  damages  awarded  on  appeal,  §  538. 
appeal  and  supersedeas  bonds,  instances  of  liability,  specific  condition, 
§  530. 
liability  in  state  courts  if  judgment  is  in  part  for  money  or  in  rem, 

■§§  534,  535. 
liability  of  sureties,  §  531. 
arbitration  bonds,  liability  of  sureties,  measure  of  damages,  §  539e. 
attachment  bonds,  damages  recoverable,  §  512. 

costs  and  expenses  of  defending  against  attachment,  §  516. 
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forthcoming  bonds,  measure  of  damages,  failure  to  deliver  prop- 
erty, §518. 
attorney's  fees 

agent's  liability  to  third  persons,  recovery  of  money  from  agent, 

§799. 
appeal  ami  supersedeas  bonds,  instances  of  liability,  specific  con- 
ditions, §  537. 
interest  and  damages,  award  on  appeal,  §  539. 
liability  in  strrte  courts  if  judgment  is  in  part  for  money  or 
in  rem,  §  535. 
attachment  boiiHs.  costs  and  expenses  of  defending  against  attach- 
ment, §  516. 
exemplary    damages,    recovery,    §  513. 
breach  of  contract,  damages  recoverable  by  vendor  against  pur- 
chaser, measure  of  damages,  §  570. 
breach  of  covenant  against  incumbrances,  amount  paid  to  remove 
incumbrance  as  damage,  §  623. 
damages  where  incumbrance  is  permanent,  §  627. 
liability  of  remote  covenantor,  §  629. 

rule  of  damages,  payment  of  incumbrances,  damages  if  not 
paid,  §  623. 
breach  of  covenants  of  warranty  and  quiet  enjoyment,  damages, 
expenses,  costs  and  attorney's  fees  as  damages,  §§  617-619. 
measure  of  damages,  conflict  of  laws,  what  law  controls,  §  605. 
extinguishment  of  adverse  title  by  covenantee,  §  610. 
parties,  notice  of  suit  to  covenantor,   §  615. 
consequential    damages,    certainty,    recovery   for   successive   conse- 
quences  of   act   or  omission,   §  578. 
recovery  of  items  of  damages  which  are  certain,  §  55. 

unsuccessful    suit    to    recover    assessment,    consequential 
damages,  recovery  for  successive  consequences,  §  58. 
distinguishing  characteristics  of  guaranties,  right  to  terminate  lia- 
bility, interest  and  attorney  's  fees,  §  728. 
eminent  domain,  injury  to  property  not  taken,  expenditures  to 

lessen  loss,   §  1072. 
exemplary    damages,    enhancement    and    mitigation    of    exemplary 

damages,  §  404. 
fraud,  expenses  of  litigation,  recovery  in  addition  to  actual  dam- 
ages, §  1177. 
indemnity,  exrress  indemnity,  damages  recoverable,  costs,  expenses 
find  attorney's  fees,  remote  and  consequential  losses,   §762. 
injunction  bonds,  damages,  costs  and  expenses,  attorney's  fees, 
§§  524,  525. 
damages  from  restraint  of  injunction,  suspension  of  owner's 

control  of  property,  §  528. 
defenses,  §  530. 

recovery  of  costs  and  expenses,  attorney 's  fees,  §  525. 
insurance,  fire,  damages  recoverable  in  case  of  loss,  general  rules, 
§821. 
neglect  bv  agent  of  duty  or  agreement  concerning  insurance, 
§772. 
interest,  allowance  of  interest  on  judgments,  §  333. 

award  on  appeal,  §  539. 
liquidated  damages,  contracts  for  payment  of  money,  interest  as 

damages,  §  286. 
malicious  prosecution,  damages,  elements,  expenses,  §  1238. 
mandamus,  refusal  to  obey,  mitigation  of  damages,  officer  making 

modification  of  rule,  §  161. 
neglect  of  clerk  to  index  mort^rage,  damages,  losses,  attorney's 
fees  in  defending  suit,  §  83n» 
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officers,  neglect  of  duty,  measure  of  damages,  nominal  damages, 

§§491,492. 
patents,  infringements,  attorney's  fees  as  damages,  §1188. 
personal  injur'es,  allowance  of  exemplary  damages  in  actions  for 
personal  injuries,   §  1253. 
parties,  action  for  injury  to  child.  §  1252. 
personal  torts,  elements  of  damage,  §  93. 
receiver  's  bonds,  liability  of  sureties,  §  539a. 
replevin,   bonds,  damages  recoverable,   §  505. 

consequential   damages,   damages   arising  naturally   and   prox- ' 

imately  from  wrong,  §  1146. 
defendant 's  rights,  special  and  consequential  damages,  §  1158. 
restitution   after  reversal   of   judgment,   compensation   for  loss   of 

use  of  property,  liability  of  third  parties,  §  469. 
sales,  breach  of  contract,  non-delivery  of  property  contracted  for, 
property  obtainable  in  open  market,  damages,  §  651. 
breach   of  warranty   as   to   quality   or   quantity,   damages,   in- 
terest, pynenses  and  special  injuries,  §  671. 
salvage  service,  §  719. 

interest,  conflict  of  laws,  §  719. 
statutory  bonds  and  undertaking  to  pay  damages  and  costs,  dam- 
ages recoverable,   §  85. 
suretyship,  express  indemnity,  damages  recoverable,  §  762. 
judgment  against  co-sureties,  conclusiveness,   §  760. 
liability  of  principal  for  surety 's  costs,   §  752. 
surety 's  liability,  measure  of  damages,  §  723n. 
surety's    remedies    for    indemnity,    liability    of    principal    for 
surety 's    costs,    §  752. 
tender,  amount,  sufBciency,  §  266. 
usury,  recovery  under  usury  statute,   §  317. 

vendor  and  purchaser,  damages  recoverable  by  purchaser  against 
vendor  of  land,  elements  of  damages,  mitigation,  §  584. 
suits  for  specific  performance,  §  590. 
bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
bills   and  notes,   stipulations   for   attorney's   fees   and  costs,   effect  on 

negotiability,  amount  recoverable,  §  564. 
bonds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  536. 
breach  of  bond  or  non-performance  of  agreement,  assignment,  assess- 
ment of  damages  and  costs,  statute  of  8  and  9  "William  III,  §  472. 
breach  of  contract,  damages  recoverable  by  purchaser  against  vendor 
of   land,   measure   of   damages,  nominal   damages,   elements   of 
damages,  §  582. 
breach  of  covenant,  title,  measure  of  damages,  costs  of  eviction,  ex- 
penses, §  593. 
warranty  and  quiet  enjoyment,  measure  of  damages,  §  605. 

expenses,  costs  and  attorney's  fees  as  damages,  §§617-619. 
partial  breach,  §  609. 

parties,  notice  of  suit  to  covenantor,  §  615. 
property  as  consideration,  §  606. 
suit  against  remote  covenantor,   §  614. 
consequential  damages,  carrier's  liability,  distinction  between  liability 
in  tort  and  on  contract,  §  49. 
certainty,  recovery  for  successive  consequences  of  act  or  omission, 

§■  58n. 
recovery  for  successive  consequences,  §  58. 
contracts  for  work,  measure  of  damages,  defects  in  work,  necessity  of 
remedying,  liability  for  expenses  and  subsequential  losses,  §  699. 
damnum  absque  tajuria,  proseoution  of  groundless  action,  §  3, 
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elements    of    damages,   losses,   bonds   and   undertakings,   damages   and 

costs,  §  85. 
eminent  domain,  element  of  costs  as  compensation,  §  1063. 

injury   to   property   not   taken,    ascertainment    of    damages,    facts 
which  may  be  considered,  §  1069. 
exemplary  damages,  enhancement  and  mitigation  of  exemplary  damages, 

§  404. 
fire  insurance,  losses,  mitigation  of  liability,  what  jury  may  consider, 

§824. 
fraud,  expenses  of  litigation,  recovery  in  addition  to  actual  damages, 
§  1177. 
false  representations,  measure  of  damages,  elements,  costs  of  suit, 

§  1173. 
parties,  plaintiffs  and  defendants,   §  1179. 
guarautv,  contracts  not  to  be  extended  by  construction,   illustrations, 
§726. 
distinguishing  characteristics  of  guaranties,  right  to  terminate  lia- 
bility, interest  and  attorney 's  fees,  §  728. 
guaranty  of  collectibility,  liability  for  costs,  diligence,  §  733. 
indemnity,   express   indemnities,    damages    recoverable,    costs,   expenses 
and  attorney  's  fees,  remote  and  consequential  losses,   §  762. 
liability    for   losses    and   expenses,    proximate   result   of   act    com- 
plained of,  §  84. 
necessity  of  notice  to  indemnitor  to  fix  liability,  §  87. 
injunction  bonds,  damages,  costs  and  expenses,  attorneys'  fees,  §  525. 
damages  from  restraint  of  injunction,  suspension  of  owner's  con- 
trol of  property,  §  528. 
power  of  court  of  equity,  §  521. 
scope  and  effect  of  obligation,   §  520. 
insurance,  fire  insurance,  damages  recoverable  in  case  of  loss,  general 

rule,  §  821. 
interest,  allowance  of  interest  on  judgments,  §  333. 
award  on  appeal,  §  539. 
judgments,  §  333. 
suspension   of   interest,   tender   stopping  interest,  time   of  making 

tender,  §  386. 
verdict  before  judgment,  §  388. 
judgment,  certainty,  necessity  that  judgment  be  certain,  §  467. 
effect,  assessment  of  damages,   §  465. 

verdicts,    excessive    or    insufficient    verdicts,    power    of    court,    re- 
mittitur, §  460. 
leases,    covenants,    special    and    consequential    damages    for   breach   of 
various  covenants,  §  865. 
repairs,  covenants   for  repairs  by  lessee,  measure  of  liability  for 
not  making  repairs,  actions  for  damages,  §  857. 
liquidated  damages,  certainty,  contracts  for  payment  of  money,  §  286. 
losses  as  elements  of  damage,  money  paid  to  third  persons,  §  82. 
mesne  rrofits,  costs  of  ejectment  suit  as  damages,  §  993. 
mitigation  of  damasres,  payment,  §  167. 
nominal  damages,  addition  to  finding  of  jury,  §  11. 

right  to  nominal  damages,  amount,  §  9. 
object  of  law  of  damages,   award  of  compensation,   §12. 
opinion   evidence,  amount  of  damages,  opinions  of  witnesses,  admissi- 

bil'ty,   §444. 
payment  to  plaintiff  after  suit,  effect,  §436. 
penpH-es.  boii(1«.  bnrt  of  vfonvory.  interest.   §  478. 
pleading,  ad  damnum  as  limiting  amount  of  recovery,  §  417. 
probate  bonds,  guardian's  bond,  sureties'  liabilities,   §496. 
replevin 

bond  to  retain  property,  breach,  measure  of  damages,  §  509. 
bonds,  actions,  damages  recoverable,  §  505. 
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when   sureties   are   not   liable   for  judgment  in   replevin   suit, 
§  503. 
part  of  property  found  for  each  party,  rights  of  parties,  §  1162. 
sales,  breach  of  warranty  of  title,  damage,  §  609. 

warranties  of  title,  existence,  §  G68. 
set-off  of  judgments,  when  granted,  §  199. 
suretyship 

contribution   between    co-sureties,    basis    of    contribution,   liability 
for  torts,  §  756. 
conclusiveness  of  judgment,  §  760. 
indemnification   of   surety   by   principal,   adjustment   of   rights   of 

co-sureties,  §  758. 
liability  of  principal  for  surety 's  costs,  §  752. 
taxes,  non-payment,  covenants,  incumbrances,   what  are  incumbrances, 

620n. 
tender,  paying  money  into  court,  §  278. 

sufficiency,  amount,  §  266. 
trespass  to  personal  property,  special  and  consequential  damages,  re- 
mote damages,  §  1100. 
trover,  attorney's  fees,  §1130. 

mitigation  of  damages,  §  1139. 
vendor   and   purchaser,  breach   of  contract  by  vendor,   adjustment  of 
counter  equities  in  specific  performance,   §  588. 
measure  of  damages,  nominal  damages,   §  582. 
verdict,  interest  on  verdict  before  judgment,   §  388. 
violation  of  rights,  actual  damages,  triviality,  right  to  nominal  dam- 
ages, §  11. 

Cotton 

carriers  of  goods,  delay  in  transportation,  loss  of  market  value,  §  908n. 
fire  insurance,  losses  and  damages,  recovery  in  special  cases,  §  827. 
machinery  repaired,  contract  for  part'culnr  work,  contractor's  liability, 

consequential  damages  for  defective  work,  §  705. 
sales,  breach  of  contract  by  seller,  delay  in  delivery,  evidence  of  rental 
value,  §  665. 
factor 's  rights,  reimbursement  by  sales,  §  790. 
non-delivery    of   property    contracted   for,    consequential    damages, 
illustration,  §  663. 
storage  of  goods,  con?equential  damages,  breach  of  contract,  proximate 

consequences  of  breach,  §  45n. 
value,  evidence,  admissibility,  §  445. 

vessel  wrecked,  salvage  services,  amount  recoverable,  interest,  conflict 
of  laws,  §  719. 

Counterclaim 

see  Set-off,  Counterclaim  and  Eecoupment. 

Counterfeiting 

payment,  counterfeit  money,  diligence  in  return,  §  223. 
medium  of  payment,  §§  223-224. 

Counties 

agent's  possession  of  property  as  possession  of  principal,  accounting, 

duty  of  agent.  S  769. 
appropriation  for  road  labor,  interest,   allowance  against  government, 

§332. 
bonds 

interest,  allowance,  against  government,   §  332. 
money  loaned,  §  325. 
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payment,  place  of  making  payment,  §  214. 
eminent  domain,  deduction  for  benefits,  special  benefits,  §  1087. 
highways  and  streets,  duty  to  keep  in  safe  condition,  §  26. 
interest,  allowance,  against  government,   §  332. 

taxes  on,  §  337. 
mobs    and    riots,    allowance    of    interest,    statutory    liability   for    riots, 

§330. 
officers,  fees  withheld,  interest,  allowance  against  government,  §  332. 
payment,  place  of  making  payment,   §  214. 
removal  of  county  seat,  damnum  absque  injuria,  §  3. 
treasurer 

bonds,  absolute  liability  for  money  received,   §  479n. 

adjustment  of  liability  between  sets  of  sureties,  §480. 
vendor  and  purchaser,  breacli  of  contract  by  vendor,  rescission,  adjust- 
ment of  counter  demands,  §  587. 

Coupons 

interest,  compound  interest,  separate  agreements  for  interest,  §  376. 

Courts 

see  Trial. 

banks  and  banking,  payments,  application  by  court,  §  241. 

officers,  compensation,  quantum  meruit,  recovery  for  services  rendered, 

§679. 
tender 

paying  money  into  court,   §  278. 
effect  of,  §  276. 
necessity  of  paying  money  into  court,  §  274. 

Covenants 

actions  on  covenants,  breach,   damages  recoverable  by  vendor  against 
purchaser,  measure  of  damages,  §  570. 
covenant  not  to  sue,  effect,  release,  §  259. 
liquidated    damages,    mode    of    liquidating,    computation    of    time, 

§  281n. 
parties  plaintiff,  person  in  whom  legal  interest  is  vested,  §  130. 
bonds  for  performance,  impossible  conditions,  effect,   §  476. 
breach  of  bond,  debt,  action  of,  time  of  1)ringing,  default,  §474. 
breach  of  bond  or  non-performance  of  agreement,  assignment,  assess- 
ment  of   damages   and   costs,   statute   of   8   and   9   William   III, 
§  472. 
breach  of  covenants,  accord  and  satisfaction,  rescission  or  exoneration 
before  breach,   §  252a. 
assignment,  §  472. 

attorneys '  fees  and  costs,  consequential  damages,  recovery  of  suc- 
cessive consequences,   §  58. 
bills    and    notes,    consideration,    part'al    failure    of    consideration, 
defense   as  resting  on   principle   of  rescission   of  contract, 
§  548. 
causes  of  action,  entirety,  recovery  by  party  in  whom  legal  interest 

is  vested,  §  130. 
certainty  of  damages,  violation  of  contract  to  lease,  §  65. 
circuity  of  action,  damages  must  be  equal,  §  146. 
contract  of  surety  not  to  be  extended  by  construction,  illustrations, 

§  727. 
eviction  of  lessee  as  preventing  recovery  of  rent,  what  constitutes 

eviction,  §  848. 
presumrtions,  vendor   and   purchaser,   action   for  purchase  money, 

defenses  and  counterclaims,  Pennsylvania  rule,  §  639. 
recoupment,  between  vendor  and  purchaser,  §  184. 
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breach  of  covenants — continued. 

cross-claims  between  landlord  and  tenant,  §  182. 
definition  and  bistorv  of,   §  169. 

election   of   defendant   to   file   cross-claim   or   sue   upon   his 
demand,   §  187. 
rent,  recovery  of  rent  payable  in  specific  articles  or  taxes,  §  846. 
sale  of  business,  consequential   damages,  recovery  only  when  con- 
templated by  parties,   §  45,  n  25. 
vendor   and   purchaser,   action   for   purchase   money,   defenses   and 
counterclaims,  defenses  under  the  code,  §  640. 
damages    recoverable    by    purchaser    against    vendor,    adjust- 
ment  of   counter   demands  on   rescission,   §  587. 
measure  of  damages,  conflict  of  American  decision,  what 
law  governs,  §  579. 
when  English  rule  does  not  apply,  §  581. 
damages  recoverable  by  vendor  against  purchaser,  assailability 
of  invalidity  of  contract,  §  574. 
conveyance   in   consideration   of  non-pecuniary   covenants, 

§576. 
measure  of  damages,  §  569. 

recovery  when  contract  does  not  fix  price,  §  575. 
verdict,  general  verdict  on  several  counts,   §  462. 
building  restrictions,  covenants  against  incumbrances,  definition,  what 
are  incumbrances,  §  620n. 
damages   recoverable   by   vendor   of   land    against   purchaser,    con- 
veyance in  consideration  of  non-pecuniary  covenants,  §  576. 
contracts  for  work,  severable  contracts,  recovery  on  part  performance, 

action  of  contractor  against  employer,  §  708. 
deeds,  covenants,  what  are  unusual  covenants  of  deed,  §  591. 
defenses 

actions    for   purchase    money,    defenses    and   cross-claims    against, 
§§  6.32-639. 
defenses  in  equity,   §  641. 
defenses  under  the  code,   §  640. 
election    of    remedies,    recoupment    and    counterclaim,    election    to    file 

cross-claim  or  sue  on  demand,  §  187. 
farm  leases,  recovery  for  damages  to  business  of  lessee,  §  870. 
incumbrances 

breach    of   covenant,    connection   with   covenant   for    quiet    enjoy- 
ment,  §  630. 
consequential  damages,  certainty  of  damages,  necessity,  proxi- 
mate result  of  act  or  omission,  §  53. 
damages  where  incumbrance  is  permanent,   §§  627-628. 
English  and  Canadian  rule  of  damages,  §  624. 
evidence,  opinions  on  subjects  of  common  experience  and  ob- 
servation, admissibility,  §  443. 
knowledge  of  incumbrance,  right  to  recover  damages,  §  620. 
liability  of  remote  covenantor,  §  629. 
opinion    evidence,    instances    of    rejection    and    admission    of 

opinions,   §  443. 
rule  of  damages,  criticism,  §  626. 

payment  of  incumbrance,  damages  if  not  paid,  §  623. 
remote  losses,  §  622. 
breach  of  special  contract  to  pay  damages,  failure  to  remove  ven- 
dor's  lien,   §  631. 
covenant  against  incumbrances  as  covenant  in  presenti,   §  621. 
covenant  against  incumbrances  as  covenant  running  with  the  land, 

§625. 
covenant  to  pay  incumbrances,  nature  and  form,  breach,  damages, 
§631. 
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indemnity,  breach  of  agreement,  necessity  of  actual  injury,   dam- 
age as  gist  of  action,  §  761. 
payment,  damages  if  not  paid,  §  623. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
seizin,  similarity  to  covenant  of  seizin,  §  625. 
special  warranty,  effect  as  limiting  covenant  against  incumbrances, 

§  620n. 
what  are  incumbrances,  §  620. 
indemnity,    express   contracts   varying   from    indemnity,   intent   to   in- 
demnify, when  cause  of  action  arises,  measure  of  recovery,  §  766. 
injunctions,    liquidated    damages,    effect    of    stipulation    on    right    of 

action,   §  298. 
interest,  agreement  to  pay  money  with  interest,  construction,  §  305n. 
landlord  and  tenant,  cause  of  action,  severance,  contract  to  do  several 
things  successively,  or  one  thing  continuously,   §  llOn. 
covenant   not  to  sublet   or  assign,  liability  for  breach,  proximate 

cause  of  loss,  improper  use  of  premises,  §  861. 
exemplary  damages  for  breach  of  various  covenants,   §  866. 
fixtures,  repairs  by  lessee,  right  to  remove  fixtures,  §  875. 
injuries  to  property,  apportionment  of  damages  between  landlord 

and  tenant,  §  1033. 
insurance,  covenants  to  insure,  damages  for  breach,   §  862. 
m^'tVat'on  of  damaafcs  by  lessee,  §  871. 
quiet  enjoyment,  breach  of  covenant,  see  post,  this  title,  warranty 

and  quiet  enjoyment, 
recouprr'ent  by  either  lessor  or  lessee,  §  876. 

special  and  consequential  damages  for  breach  of  various  covenants, 
§  865. 
purchase    money,    defenses    and    cross-claims   in    actions    for    purchase 

money,  see  aiite  this  title,  subhead.  Defenses, 
quality,  warranty  of,  damages  recoverable  by  purchaser  against  vendor 

of  land,  suits  for  specific  performance,   §  590. 
quantity,   breach   of   contract   by   vendor,   damages,   suits   for   specific 

performance,   §  590. 
release,  covenant  not  to  sue  as  release,  §  258. 

who  may  execute,  §  256. 
rent,  amount  of  rent  recoverable,  as  affected  by  subsequent  facts,  in- 
come from  premises,  arbitration,  §  845. 
apportionnient  of  rent,   §  849. 
repairs,  assignee 's  liability  for  repairs,  leases,   §  859. 

causes  of  action,  advantage  of  successive  actions,  §  127. 

entirety,  continuous  breach  of  contract  or  infraction  of  right, 

§  125. 
splitting,  necessity  and  advantage  of  successive  actions,  §  127. 
covenant  for  repnirs  by  lessee,  §  855. 

measure  of  liability  for  not  making  repairs,  §§  856-858. 
covenant  for  repairs  by  lessor,  breach  of  contract,  liability  of  lessor 
for  special  and  consequential  damages,  §  874. 
lessee 's  duty,  recovery  by  lessee  for  making  repairs,  §  873. 
measure  of  "liability,  "§§  856;   858;   872. 
covenant  of  purchaser  to  keen  property  in  repair,  sale  of  railroad 
and  canal,  effect,  §  860. 
running   with   land,    damages   recoverable   by    vendor    of   land    against 
purchaser,  §  576. 
incumbrances,  breach   of  covenant  against  English   and   Canadian 
rule  of  damages,   §  624. 
covenant  against  incumbrances  as  covenant  in  present!,  §  621. 
covenant  against  incumbrances  as  covenant  running  with  the 

land,  §  625. 
similarity  to  covenants  of  seizin,  §  625. 
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running  with  land — continued. 

title,   breach    of   covenant,   recovery   of   nominal   damages,   actual 
loss  not  shown,  §  597. 
covenant  for  title  as  covenant  running  with  the  land,  breach, 
§592. 
when  covenants  run  with  land,  §  600. 
warranty  and  quiet  enjoyment,  lireach  of  covenants,  against  whom 
recovery  may  be  had,  §  613. 
scope,   similarity,   §  603. 
specific  performance,  vendor  and  purchaser,  breach  of  contract  by  pur- 
chaser, measure  of  damages,  §  570. 
support  and  maintenance,  cause  of  action,  splitting,  necessity  and  ad- 
vantage of  successive  actions,  §  127. 
title,  seizin  and  right  to  convey, 
breach,   damages,   §  595. 

effect  of  recovery  on  total  breach,   §  596. 

inferior  estate,   §  591. 

injury  to  premises,    §  601. 

joinder  of  married  women  in  deed,  parties  liable  on  covenant 

of  seizin,  §  593. 
life  estates  conveyed,  value,  use  of  life  tables,  §  601. 
measure  of  damages,  conflict  of  laws,  §  593. 
consideration  paid  and  interest,   §  593. 
consideration,    presumption   as   to    consideration,    admissi- 
bility of  evidence,  §  594. 
conveyances,  measure  of  damages,  §  599. 
costs  of  eviction,  expenses,  §  593. 

difference    in    value    between    fee-simple    and    copyhold 
estates,   §  601. 
nominal  damages,  actual  loss  not  shown,  reconveyances,  §  599. 
covenants  running  with  land,   §  600. 
mortgage  foreclosure,   §  602. 

recovery  when  actual  loss  is  not  shown,   §  597-599. 
personal    covenants    connected    with    covenants    of    warranty, 

nominal   damages,   §  598. 
reconveyances,  measure  of  damages,   §  599. 
recovery    of    proportion    of    consideration,    part    of   title   lost, 

§  602. 
set-off  for  mesne  profits,  §  601. 

title  remedied  by  grantee,  recovery  of  expenses,  §  598. 
what   constitutes   breach,   covenant   for   title   as   covenant   for 
indemnity,   §  592. 
specific  instances,  existence  of  easements,  §  592. 
when   broken,    §§  591,   592. 
consequential    damasres,    certainty,    recovery    for    successive    conse- 
quences of  act  or  omission,  §  58n. 
construction  of  covenant  of  seizin,  what  constitutes  breach,  §  591. 
covenant  against  incumbrances  and  covenant  of  seizin,  similarity, 

§  625. 
covenant  for  title  as  covenant  in  presenti,   §  592. 
covenant  for  title  as  covenant  running  with  the  land,  breach,  §  592. 
diversity  of  forms  of  covenant  in  United  States,  §  591. 
effect    of   statute,    declaring   words,    ' '  grant,   bargain   and   sell, '  * 

covenants  of  seizin,  §  591. 
interest,  allowance  of  interest  on  unliquidated  demands,  §  348. 
nature  of  covenants  of  seizin  and  of  good  right  to  convey,  §  591. 
object  of  covenants  for  title,  §§  591,  592. 

personal  covenants   connected  with   covenants   of  warranty,   recov- 
ery of  nominal  damages,  §  598. 
tender,  requisites,  in  what  money  tender  must  be  made,  §  263. 
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vendor   and   purchaser,  action   for  purchase  money,   defenses  and 
counterclaims,  defenses  in  equity,  §  641. 
warranty  and  quiet  enjoyment 

breach  of  covenants,  elements  of  damage,  indemnity,  liability  for 
losses  and  expenses,  §  84. 
existence  of  dower  riglit,  §§  612,  618. 
interest  and  taxes  as  items  of  damage,  §  616. 

manner  of  claiming  interest  in  pleading,  §  387. 
quantum    meruit    claim    to    interest    between   vendor    and 
purchaser,  §  328. 
measure  of  compensation,  conflict  of  laws,  §  605. 

consideration  as  measure  of  recovery,  rule  in  England  and 

Canada,   §  607. 
existence  of  lien,  satisfaction,   §  609. 

expenses,  costs  and  attorney's  fees  as  damages,  §§  617-619. 
extinguishment  of  adverse  title  by  covenantee,  §  610. 
property   as   consideration,   §  606. 
remote  losses,  §  605. 
suit  against  remote  eonvenantor,   §  614. 
value  of  land  at  time  of  loss  as  measure  of  damages,  §  608. 
mitigation  of  damages,  §  611. 
notice  of  suit  to  covenantor,  expenses,  costs  and  counsel  fees 

as  damages,  §  618. 
notice  to  indemnitor  to  fix  liability,  necessity,  §  87. 
partial  breach,  measure  of  damages,  §  609. 
parties,  against  whom  recovery  may  be  had,  plaintiff,  §  613. 

notice  of  suit  to  covenantor,  §  615. 
pleading,  §  604. 

special  dam^ages,  necessity  of  alleging,  §  420. 
remedy,  §  603. 
'  right  of  action,  parties,  §  603. 

what   constitutes   breach,    §  604. 
consequential    damages,    certainty,   recovery    for    successive   conse- 
quences of  act  or  omission,   §  58n. 
consideration,  want  or  failure  of  consideration,  §§  542,  545,  548. 
covenant  against  incumbrance,  connection  with  covenant  for  quiet 

enjoyment,   §  630. 
covenant  of  warranty,  connection  with  covenant  for  quiet  enjoy- 
ment, §  630. 
fraud,  false  representations,  measure  of  damages,  elements,  costs 

of  suit,  §  1173. 
improvements,  recovery  under  statute,  effect  on  right  to  recover 

in  action  for  breach  of  warranty,  §  608. 
indemnity,   liability   for   losses   and  expenses,  proximate   result   of 
act  complained  of,  §  84. 
necessity  of  notice  to  indemnitor  to  fix  liability,  §  87. 
interest,   pleading,   how  interest  claimed   in   pleading,    §  387. 
leases,  covenant  for  quiet  enjoyment,  breach  of  covenant,  general 
rule  of  damages,  §  864. 
eviction  of  lessee,  recovery  of  rent  barred,  §  848. 
recoupment  of  damages  by  tenant,  §  182. 
what  constitutes  breach,   §  863. 
recoupment  and  counterclaim  between  vendor  and  purchaser,  §  184. 
scope  of   covenants   of  warranty  and   quiet  enjoyment,  similarity, 

§  603. 
vendor  and   purchaser,   action   for  purchase  money,   defenses  and 
counterclaims,  defenses  in  equity,  §§  633-641. 
damages    recoveralile   by   purchaser    against   vendor   of   land, 
measure  of  damages,  conflict  of  laws,  §  580. 
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Credit 

see,  also,  Business. 

injury  to  credit,  attachment  bonds,  damages  recoverable,  §  512. 

pleading,  special  damages,  necessity  of  alleging,  §  421. 
loss  of,  attachment  bonds,  defenses  or  mitigation  of  damages,  what  may 

be  shown,  §  515. 
mutual  credits,  compensation  by  mutual  demand,   §  148. 

f*  7*  f*  fi  it  01H4 

bills  and  notes,  creditor 's  right  to  make  application  of  payments,  §  239. 
estates   of   decedents,   execution   of   probate  bonds,   manner,   recoveries 

which  may  be  had,   §  494. 
probate  bonds,  conditions  of  administration  bonds,  history,   §  493. 
usury,  who  may  take  advantage  of  usury,  §  314. 

Creditors'  Suit 

penalties,  bonds,  limit  of  recovery,  interest,   §  478. 

Criminal  Conversation 

amount  of  damages,  discretion  of  jury,  exemplary  damages,  health  of 

defendant,  §  1285. 
defenses,  use  of  force,  condonation,  divorce,  §  1285. 
evidence  of  marriage,  necessity,  §  1185. 
extent  of  injury,  damages,  §  1285. 
mental  suffering,  elements  of  damage,  §  95. 

loss  of  services,  §  1285. 

necessity  that  anguish  proceed  from  act  causing  physical  injury, 
§95. 

recovery  of  damages  for  mental  suffering,   §  979. 
mitigation  of  damages,  character  and  feelings,  injuries  to,  §  163. 

character  of  woman,  other  evidence  of  misconduct,  §  1285. 

conduct  or  character  of  plaintiff  diminishing  injury,  §  163. 

relation  between  husband  wife,  divorce,   §  1285. 

Criminal  Law 

assault,  mitigation  of  damages,  effect  of  criminal  prosecution  and  fine 
of  offender,   §  151. 

carriers,  criminal  act  of  agent,  liability  of  carrier,   §  931. 

compromise  and  settlement  of  criminal  prosecution,  bills  and  notes, 
consideration  fraudulent  or  illegal  in  part,  §  550.  » 

exemplary  damages  for  penal  offenses,  §  402. 

fraud,  exemplary  damages,  right  to  recovery  in  addition  to  compensa- 
tory damages,  interest,  §  1178. 

Cripple  Injured 

carriers  of  passengers,  damages  recoverable  by  injured  passenger,  ver- 
dicts excessive,  §  953n. 

infant  trespassing  on  train,  consequential  damages,  proximate  cause, 
acts  of  injured  party,  fraud  and  exposure  to  peril,  §  39. 

Crops 

breach  of  contract,  liability  for  non-performance,  consequential  losses, 

§  702. 
breach  of  contract  to  harvest  oats,  consequential  damages  recoverable 

only  when  contemplated  by  parties,  illustrations,   §  46. 
contracts    for   services,   compensation,   mode   of   compensating,   profits, 
§684. 
employee's  liability  for  violation  of  contract,  recoupment  of  dam- 
ages, consequential  losses,  §  695. 
conversion,  mitigation  of  damages,  measures  of  prevention,  §  157. 
corn  changed  into  whiskey,  elements  of  damage,  property  sued  for  im- 
proved by  wrong-doer,  §  103. 
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covenant  against  incumbrance,  damages  for  breach,  permanent  incum- 
brance, §  628. 
cultivation   enjoined,   injunction   bonds,   damages   recoverable,   damages 
from  restraint  of  injunction,  suspension  of  owner's  control  of 
property,    §  528. 
delay   in  harvesting,   contracts   for   work,   delay  in  performance,   dam- 
ages, loss  of  property,  rental  value,  expenses,  effect  of  mutual 
fault,    §  704. 
eminent   domain,   compensation,   injuries  to   various  interests,  damages 

in  favor  of  tenants,  §  1081. 
evidence  of  value,  actual  sales,   §  447. 

farm  leases,  covenants,  special  and  consequential  damages  for  breach 
of  various  covenants,  §  865. 
cultivation  of  land,  failure  to  cultivate,  liability  for  depreciation. 

§  860. 
rent  payable  in  specific  articles,  recovery,  §  846. 
rent    recoverable    as    affected    by    subsequent    facts,    income    from 

premises,  arbitration,  §  845. 
repairs,  covenants  by  lessee  for  repairs,  measure  of  liability  for 
not   making  repairs,    §  858. 
lessor's  liability  for  special  and  consequential  damages,  §874. 
injuries  to  crops 

animals,    trespass,    consequential    damages,    tendency   of   act    or 
omission  to  cause  damages,  injury  need  not  be  foreseen, 
§  28. 
attachment  bonds,  damages  recoverable,  §  512. 

breach  of  contract  of  sale  of  fertilizer,  certainty  of  damages,  an- 
ticipated profits,   §  60n. 
breach    of    contract    to    supply    water,    consequential    losses,    con- 
tractor 's  liability,   §  702. 
breach   of  warranty,  certainty  of  damages,   §  61. 
causes  of  action,  entirety,  damage  to  real  property,  §  116. 
prospective  damages,   §  120. 

severance,  contract   to   do  several  things  successively,  or  one 
thing   continuously,    §  llOn. 
certainty   of   damages,   anticipated   profits,   prospective'  growth   of 

orchard,  §62. 
compensatory    damages,    breach    of   contract,   motive   as   affecting 

damages,    §  99. 
consequential     damages,     breach     of     contract,     proximate    conse- 
quences of  breach,   §  45n. 
certaintv.   recovery  of  items  of  damages,  which  are  certain, 

§55. 
illustrations,    §  46. 
liability,  illustrations,   §  19. 
consequential  damages  under  fence  statutes,  scope  of  statutes,  §  20. 
elements  of  damage,  losses,  expenses  incurred  to  prevent  or  lessen 

damage,  §  88. 
enticement  of  servant,  consequential  damages,  act  or  omission  as 

proximate  cause  of  damages,  §  31. 
evidence  of  value,  §  445. 
opinions,   §  446. 

opinions  on   sul/jects  of  common   experience  and  observation, 
admissibility,  §  443. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 
interest,  actions  for  torts,   §  355. 

landlord   and   tenant,   covenants   of  landlord,  breach,   special   and 
consequential  damages,  §  865. 
repairs,  lessor's  liability  for  special  and  consequential  dam- 
ages. §  874. 
Suth.  Dam.  Vol.  V.— 65. 
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losses    as    elements    of    damages,    expenses    to    prevent    or    lessen 

damages,  §  88. 
maeliinery   delayed   in   delivery,   consequential   damages,   certainty, 
recovery  for  successive  consequences  of  act  or  omission,  §  56. 
nuisance,  injury  to  crops  and  trees,  damages,  §  1049. 

remote  consequences,  liability,  §  1050. 
opinion  evidence,  instances  of  rejection  and  admission  of  opinions, 

§443. 
parties,  joint  right  or  liability,  determination,  principles,  §  137. 
parties,  torts,  entirety  of  causes  of  action  as  to  ]3arties  injured, 
§138. 

joint  liability  for  tort,  determination,   §  137. 
pleading,  special  damages,  necessity  for  alleging,  §  420. 
poison,   sales,   warranty   of   quality,   damages  for  breach,  interest, 

expenses  and  special  injuries,  §  672. 
sales,  breach   of  contract  by  seller,   delay  in   delivery,  mitigation 

of  liability,  §  666. 
special  damages,  necessity  of  alleging,  §  420. 
trespass,  additional  injury  to  land,  liability,   §  1021. 

cause   of   action,   entirety,    successive   actions   for   damage   to 

real  property,   §  115n. 
consequential    damages,    proximate    consequences    of    act    or 

omission,  effect  of  exiraordinary  circumstances,  §  35. 
damages,  crops  injured  or  destroyed,  §  1023. 
destruction  of  fences,  damages,  §  1024. 
mitigation   of  damages,   §  1027. 
special  and  consequential  damages,  §  1100. 
water   supply,   contract  for  particular  work,   breach,  liability   for 

profits  lost  and  exjjenses  incurred,  §  698. 
wrongful   destruction,   allowance   of   interest   in  actions   for  torts, 
§355. 
levy  wrongful,  measure  of  damages,  value  of  property,  §  1237. 
market  value  of  property,  evidence,   admissibility,   §  445. 
marketing,  contract   apportioning  legal  interests  not  joint,   §  131. 
non-expert   testimony,    opinions   upon   subjects    of   common   experience 

and  observation,   §  442. 
nuisance,  damage  recoverable,  value  of  crops,  §  1049. 

interest  on  value  of  crops,  §  1049. 
opinion  evidence,  amount  of  damages,  opinions  of  witnesses,  admissi- 
bility,  §444. 
removal,  covenants  against  incumbrances,  breach,  measure  of  damages, 

remote  losses,  §  622. 
replevin,  recovery  for  increase  in  value  of  property,  §  1150. 


breach  of  contract,  evidence  of  loss,  §  653. 

non-delivery   of   property   contracted   for,   consequential   dam- 
ages, illustrations,  §  663. 
non-delivery    of    property    not    in    market,    recovery    of    lost 
profits,  §  652. 
breach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 

expenses  and  special  injuries,  §§  672,  673. 
delay  in   delivering   of   property,  mitigation   of   vendor's  liability 

to  vendee,   §  666. 
liquidated    damages,   payment   of   fixed   sum   for   partial   or   total 
breach   of  contract,   §  294. 
seeds,  sale,  warranty  of  quality,  damages  for  breach,  interest,  expenses 

and  special  injuries,  §  672. 
shares,   contracts    for    services,   measure    of    damages,   modes   of   com- 
pensation for  services,  §  684. 
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threshing,   evidence,   opinions  on  subjects  of  common   experience  and 

observation,   §  442. 
trespass,   additioiial   injury   to   land   beyond   taking   away   timber   and 
minerals,  liability,  §  1021. 
animals,  taking,  compensatory  damages,  §  1011. 
consequential  damages,  for  torts,  liability,  illustration,  §  18. 
damages  exceeding  compensation,  exemplary  damages,   §  1092. 
diversion  of  water,  damages,  §  1022. 
fences,  destruction  of  fences,  injuries,  damages,  §  1024. 
injury  to   growing  crops,   damages,    §  1023. 
market  value   of  property,   damages  recoverable,   §  1098. 
mitigation  of  damages,  §§  1027,  1104, 
parties   injured,   entirety   of   tortious  act,    §  138. 
permanent  injury,  estimate  of  damages,   §  1017, 
remediable    injuries,    estimate    of    damages,    §  1018. 
special  and  consequential  damages,  remote  damages,  §  1100. 
trees,  measure  of   damages  for  cutting  and  carrying  away  trees, 
value  of  property,   §  1020. 
trover,    damages,    general    rule,    exception    as    to    jilace    of   conversion, 
§  1109, 
value   of   property   enhanced   by   defendant,    §  1127, 
value  of   destroyed  crop,   opinion   evidence   as   to,   §  446, 
vendor   and   purchaser,   breacli   of   contract   by   vendor,   adjustment   of 

counter  equities  in  specific  performance,  §  588. 
wrongful  taking  of  negro  hired  to  make  crop,  consequential  damages, 
only  items  which  are  certain  are  recoverable,   §  55, 

Cross- Actions 

see,  also.  Set-off,  Counterclaim  and  Eecoupment. 
bills  and  notes 

partial   failure   of   consideration,    §  545. 
nature  of  defense,  cross-action,  §  546. 

Cross-Bm 

see  Equity. 

Crossings 

breach  of  contract  to  construct,  liability  for  nonperformance,  conse- 
quential losses,   §  702. 

consequential  damages,  proximate  cause,  person  struck  by  dead  body, 
§35. 

driver  of  vehicles  injured,  consequential  damages,  nervous  shock  as 
physical  injury,  riglit  to  recovery  for  nervous  shock,  §  22. 

obstruction,  animals  injured,  consequential  damages  for  torts,  liability, 
illustrations,   §  19. 

Cruelty  to  Animals 

see  Animals. 

Currency 

see  Money. 

agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 
regard  to  commercial  paper,  §  776. 
duty   of   agent   to   adhere   to   instructions,   liability   for   exceeding 
commission,   §  774. 
assessment  of  damages  witliout  jury,   §  428. 
bills  and  notes,  payment  in  money  only,  §  559. 

value,   §  565. 
carriers  of  goods,  delay  in  transportation,  loss  of  market  value,  §  909. 
collections,   measure   of  ageat's   liability  under   various  circumstances, 
§  774. 
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depreciation,  consideration,  partial  failure  of,  availability  of  defense, 
§545. 
measure  of  agent 's  liability,   §  776. 
evidence  of  value,  property  without  market  value,  §  448. 
payment,  mode  of  making  payment,  §  215. 
sales,  breach  of  contract  by  seller,  payment  in  specific  articles,  value, 

damages,  §  659. 
suretyship 

remedies  for  indemnity,  action  against  principal  for  money  paid, 
measure  of  recovery,  §  748. 
tender,  amount,  sufficiency,  §  267. 

requisites,  in  what  money  tender  must  be  made,   §  263. 
waiver  and  omission  of  tender,  sufficiency  of  excuse,  §  273. 
value  of  bills  and  notes,  solvent  parties,  measure  of  damages,  §  565. 
vendor  and  purchaser,  damages  recoverable  by  purchaser  against  ven- 
dor of  land,  adjustment  of  counter  equities  in  specific  perform- 
ance, §  589. 

Custodia  Legis 

funds,  injunction  bonds,  damages  from  restraint  of  injunction,   §  526. 

Custodians 

public  money,  suretyship,  right  of  subrogation,  availability,   §  736. 

Customs  and  Usages 

advancements,  interest  as  between  partners,   §  342. 

agency,  duty  of  agent  to  adhere  to  instructions,  liability  for  exceed- 
ing commission,   §  774. 
particular  duties  and  liabilities,  risf-ht  of  principal  to  indemnity, 
scope  of  agent 's  liability,  §  770. 
bills  and  notes,  interest  as  damages  to  be  paid  by  maker  or  acceptor, 
§  557. 
re-exchange  and  damages,  when  not  recoverable,  §  562. 
breach  of  contract,  non-delivery  of  property  contracted  for,  property 

not  in  market,  effect  of  loss,  §  652. 
brokers,  compensation,  amount  of  compensation,  usual  and  customary 
rate,  no  special  contract,  §  683. 
necessity  of  completing  sale,  effect  of  custom  or  usage,  §  683. 
right   to   recover   commissions,   performance   of  services,   §  683. 
carriers,    freight    charo-es,    amount    of    charges   in    absence    of    express 

agreement,  §  884. 
compensation  by  mutual  demand,  §  148. 

contracts  for  services,  compensation  for  driving  logs,  effect  of  custom 
or  usage  as  to  amount  of  compensation,  §  678. 
evidence  of  value,  §  680. 
contracts  for  works,  accident  preventing  performance,  liability,  §  700. 
evidence  of  value,  opinion,   §  446. 

factors,  sales,  liability  for  making  sale  on  unauthorized  terms,  §  782. 
guaranty,   contracts   not   to  be  extended  by  construction  illustrations, 

§726. 
insurance  policies,  how  construed,  ascertainment  of  extent  of  injury, 

§804. 
interest,  agreements  for  interest,  rate  fixed  by  law  or  custom,  §  306. 
allowance,  money  loaned,  §  325. 

money  paid,  §  327. 
compensation,  tacit  agreement  to  pay  interest  on  accounts,  §  322. 
right  to  interest  between  partners,  §  342. 
leases,  covenant  for  repairs,  by  lessor,  duty  of  lessor,  breach  of  cove- 
nant, measure  of  liability,  §  872. 
eviction  of  lessee,  recovery  of  rent  barred,  §  848. 
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marine  insurance,  ascertainment  of  injury,  manner,  extent,  §  804. 
loss  in  excess  of  sum  fixed  in  policy,  §  815. 
•     money  paid,  allowance  or  interest  on  money  paid,  §  327. 
opinion  evidence  as  to  value  of  property,  §  446. 
payment  by  note,  bill  or  check,  §  225. 
sales 

breach  of  contract  by  seller,  evidence  of  loss,  §  653. 
payment  in  specific  articles,  value,  damages,  §  661. 
suretyship,  contract  not  to  be  extended  by  construction,   §  726. 
tender,  place  of  making,  §  269. 

Customs  Duties 

carriers,  duty  of  carrier,  goods  lost  or  injured,  damages,  rebate  on  cus- 
toms duties,  effect,  §  918. 
collection,   measure   of   damages   against   officers   for   neglect   of   duty, 

nominal  damages,  §  492. 
instructions,  brokers,  liability,  disregard  of  instructions,   §  786. 
interest  on  customs  duties,  §  337. 

Cypher 

telegrams,  transmission,  neglect  to  transmit  or  deliver,  liability  where 
message  is  in  cypher  or  company  is  not  informed  of  its  impor- 
tance, §§  959,  960. 

Cystitis 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

D 

Daguerreotype 

carriers  of  goods,  injury  to  or  loss  of  non-marketable  property,  dam- 
ages, §  919. 

Damages 

definition  of  damages,  §  2. 

object  of  law  of  damages,  award  of  compensation,  §  12. 

Damnum  Absque  Injuria 

adjoining     owners,     lateral     support,     removal,    buildings     threatened, 

damnum  absque  injuria,  §  3. 
fire,  prevention,  destnict'on  of  property  as  damnum  absque  injuria,  §3. 
motive  as  affecting  risrht  to  damasfes,   §  3. 
psrsonnl  injnr'es,  mental   anp^iish.  recnverv  for.   §  1243. 
slanderous  statements,  matters  of  public  interest,   §  3. 
waters  and  water  courses,  diversion  of  surface  waters,  damnum  absque 

injuria,  §  3. 

Dams 

consequential  damages,  intervening  cause,  flood  caused  by  dam,  §  38. 
construction,   consequential   damages,   certainty,  liability   for   principal 
lo«s  extending  to  details  and  incidents,  §  54n. 
contracts  for  work,  delay  in  performance,  damages,  loss  of  property, 
rental  value,  expenses,  effect  of  mutual  fault,  §  703. 
contract  to  snnplv  water,  cause  of  action,  entirety,  continuing  obliga- 
tions, §  112. 
eminent  domain,  deduct'on  for  benefits.  spof>ial  benefits,   §  1085. 

injury   to   property   not   taken,   ascertainment   of   damages,    facts 
which  mav  be  considered,  §  1068. 
compensation,    §  1065. 
landlord  and  tenant,  renairs,  lessor 's  liability  for  special  and  consequen- 
tial damages,  §  874. 
nuisance,  continuance  of  liability  of  person  who  causes  nuisance,  §  1040. 
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nuisance — continued. 

damages  recoverable,  first  action,  §  1039. 

joint  and  several  liability,  private  and  public  nuisance,  §  1059. 
j)leading,  allegations  of  damages,   §  1060. 
remote  consequences,  liability,  §  1050. 

successive  actions,  continuity  of  nuisance,  damages  recoverable  in 
first  action,  §  1039. 
obstruction,  parties,  joint  and  several  liability  for  torts,  §  141. 
trespass,  aggravation,  special  damages,  §  1028. 

destruction  of  property,  damages,  compensation,  §  1015. 
mitigation  of   damages,   §  1027. 
vessel  injured,  consequential  damages  for  torts,  liability,  illustrations, 
§19. 

De  Minimis  Non  Curat  Lex 

nominal  damages,  riglit  to,  §  11. 

trespass  to  personal  property,  certainty  of  damages,  §  1093. 

verdicts,  excessive  or  insufficient  verdicts,  §  459n. 

Dead  Bodies 

carriers  of  goods,  breach  of  contract,  physical  and  mental  suffering  as 
elements    of    damage,    §  915. 
recovery  for  mental  suffering  independent  of  other  injury,  §  943. 
consequential  damages,  proximate  cause,  person  struck  by  dead  body, 
§35. 
right  to  recover  for  mental  suffering,  §  24. 
embalming,  breach  of  contract  to  embalm  body  of  child,  consequential 
damages,  §  705. 
consequential  damages,  breach  of  contract,  proximate  consequences 
of  breach,  §  45n. 
mutilation,  elements  of  damage,  mental  suffering,  §§  95,  979. 

right    of   widow   to   recover    damages   for  mutilation   of   body   of 
husband,  §  2n. 
pine  box  substituted  for  coffin,  breach  of  contract,  damages  as  includ- 
ing other  than  pecuniary  elements,  §  92. 
removal  of  dead  bodies,  trespass,  recovery  for  injury  to  feelings,  §  1029, 
trespass  to  personal  property,  aggravation  increasing  damages,  injury 

to  feelings,  exemplary  damages,   §  1095. 
violating  sepulchre,  exemplary  damages,  malice  in  law  and  malice  in 
fact,  §  394. 

Death 

Inlls  and  notes,  consideration,  parol,  evidence  to  show  defect  of  con- 
sideration, different  agreement,  §  552. 
bonds,  impossible  conditions,  effect,  §  476. 
breach   of   contract,   contractors '    liability,    general   rule,    liability   for 

profits  lost  and  expenses  incurred,  §  698. 
non-performance    of    agreement,    assignment,    assessment   of   dam- 
ages and  costs,  statutes  of  8  and  9  William  III,  §  472. 
causes   of   action,   entirety,   effect   of   release  by   or   death   of   one   of 

several  entitled  to  entire  damages,  §  133. 
contracts  for  services,  express  contract,  necessity  of  full  performance, 

inability  to  ])erform,  §§  687,  689. 
covenant  for   title,   breach   of   covenants,   mitigation   or  prevention   of 

damages,  §  601. 
dower,    extinguishment    of    dower   right,    §  1004. 
Federal  Employers'  Liability  Act,  beneficiaries,  §  1332. 
interest,  demand,  necessity  to  secure  allowance  of  interest,  §  851. 

miscellaneous  case  of  suspension  of  interest,  §  380. 
parties,  joinder  of  defendants,  effect  of  non-joinder  and  misjoinder, 

death,  §135. 
wrongful  dismissal  of  employee,  measure  of  damages,  remedies,  actions, 

§692. 
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Ch.  XXXVII,  §§  1259-1280. 

accord  and  satisfaction,  compromise  of  disputed  claim,  §  251. 
action,  nature  of  statutory  action,  §  1260. 
right  of  action  at  common  law,  §  1259. 

right  of  action  under  statutes,  measure  of  damages,  §  1259. 
aliens,  rights  of  non-resident  aliens,  statutes  as  to  death  by  wrongful 

act,  §  1261. 
annuity  and  life  tables,  admissibility  in  evidence,  §  455. 
beneficiaries  under  statute,  diversity  of,  §  1261. 
carriers  of  passengers 

alighting  at  wrong  place,  damages  peculiar  to  passenger,  §  939. 
damages  recoverable,  inconvenience,  sickness,  death,  §  939. 
character  as  affecting  damages  for  personal  injuries,  §  94. 
civil    damage   laws,    actions,   parties    who    may    sue   for    injury   under 
civil  damage  laws,  §  16. 
consequential  damages,  extension  of  liability  by  statutes,  §  16. 
collateral  kindred,  damages,  recovery  by,  §  1276. 
conflict  of  laws,  injury  inflicted  in  another  state,  §  1280. 
consequential  damages,  imputed  negligence,  §  27. 

intervening  cause,  sale  of  poison  to  intoxicated  person,  death  as 
result,   §  38. 
contractual  exemptions  from  liability  for  damages,  §  6. 
damages,   determination,  evidence,  facts  and  circumstances  to  be  con- 
sidered, §§  1268-1271. 
restriction  to  pecuniary  losses,  rule  in  England  and  Canada,  §  1262. 
rule  in  United  States,  §  1263. 
ejection  from  train,  consequential  damages,  death  of  passenger  struck 

by  train  as  proximate  consequences  of  ejection,  §  36. 
estates  of  decedents,  damages,  pecuniary  loss  to  estate,  §  1277. 
evidence,  photographs  as  evidence  of  damages,  §  454. 
exemplary   damages,   §  1263. 

allowance,  rule  of  United  States  Supreme  Court,  §  392. 
compensation  and  punishment,  who  may  recover,  §  401. 
husband  and  wife 

recovery  by  husband,  elements  of  damages,  §  1266. 

loss  of  services,  right  of  action  at  common  law,  §  1259. 
second  marriage,  no  mitigation  of  damages  when  benefit  ijot 
derived  from  defendant,  §  158. 
recovery  by  widow,  children,  evidence,  §  1265. 

civil   damage  law,   medical   attendance   and   funeral  expenses, 

§  1265. 
marriage   of   widow,   right   to   maintain   action    for   death    of 

husband,  §  1265. 
mitigation  of  damages,  extent  of  life  of  deceased,  §  1265. 
imputed  negligence,  recovery  for  death  of  child  by  mother,   §  27. 
infants,  loss  from  death  of  parents,  §  1267. 

recovery  for  death,  consequential  damages  for  torts,  liability,  illus- 
tration, §  18. 
damages,  discretion  of  jury,  §  1275. 

effect  of  desertion  by  father,  §  1273. 
effect  of  receipt  of  insurance  money,  §  1273. 
loss  of  support,  §§  1273,  1274. 
prol)able  life  of  beneficiary,  §  1273. 
right  to  recover  damages,  §§  1272-1275. 
evidence   of   injury,  photographs,   §  454. 
nominal  damages,   §  9,  n   1. 

illustration  of  right  to,   §  10. 
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insurance  money  received  by  widow,  effect,  §  1265. 

interest,  actions  for  torts,  §  .355. 
addition  to  damages,  §  1263. 

intoxicating  liquors  sold,  consequential  damages,  proximate  cause,  act  of 
third  person  as  cause,  §  40. 

mental  suffering,  liability  of  telegraph  companies,  §  97. 
restriction  to  pecuniary  losses,  §  1263. 

nominal  damages,  recovery,  §  1264. 

parent  and  child,  damages,  determination,  evidence,  facts  and  circum- 
stances to  be  considered,  §§  1269,  1270. 

parties  plaintiff,  action  under  statutes,  §  1291. 

pension  money  received  by  widow,  effect  as  to  damages,  recoverable  to 
death,  §  1265. 

personal  injuries,  action  by  husband,  wife  or  parent,  §  1252. 
damages,  elements,   §  1241. 

pleading,  damages  in  actions  to  recover  for  death,  §  426. 

release,  requisites,  what  will  operate  as  release,  §  258. 

remittitur,  propriety  of  remittitur,  excessive  damages,  §  459. 

right  to  damages,  injuries  to  unborn  child,  §  8. 

special  damages,  §  1278. 

stage  coach  falling  into  canal,  consequential  damages,  proximate  cause, 
act  of  third  person  as  cause,  §  42. 

telegraphs  and  telephones,  delay  in  delivering  messages,  damages  re- 
coverable, physical  pain,  loss  of  life,  §  965. 

tower  falling,  consequential  damages  for  torts,  liability,  illustration, 
§18. 

verdicts,  excessive  or  insufficient  verdicts,   §  459n. 

Debt,  Action  of 

bonds,  default,  when  action  of  debt  will  lie,  §  474. 

penalty  as  limit  of  recovery,  exception  as  to  interest,  §  478n. 

time  of  bringing  action,  §  474. 
vendor   and  purchaser,   breach   of  contract  by  purchaser,  measure  of 
damages,  §§  569,  570. 

Debtors 

escape,  officer 's  neglect  of  duty,  meas  v.re  of  damages,  nominal  damages, 
§489. 

Deceit 

see  Fraud. 

Declaration 

see  Admissions;   Complaint, 

Dedication 

breach  of  covenants  against  incumbrance,  liability  of  remote  con- 
venantor,  §  629. 

Deeds 

see  also  Covenants. 

acknowledement  defective,  breach  of  covenant  of  warranty  and  quiet 
eniovment,  damages,  expenses,  costs  and  counsel  fees  as  damages, 
§  619. 

agency,  authority,  agent  acting  without  or  in  disregard   of  authority, 
damfifi^es.  §  787n. 
bills  and  notes,  measure  of  liability  of  agents  for  defaults  in  regard 
to  commercial  paper,  §  776. 

bills  and  notes,  consideration,  parol  evidence  to  show  defect  of  con- 
sideration, §  552. 
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breach  of  covenants,  assignment,  §  472. 

certainty  in  nature  and  cause  of  damages  required,  §  53. 

cancellation,  api^eal  and  supersedeas  bonds,  instances  of  liability,  specific 
conditions,   §  537n. 

description,  covenants,  breach,  defenses  and  cross-claims  against  pur- 
chase money,  §  637. 

evidence  of  payment,  deed  acknowledging  receipt  of  consideration,  §  233. 

elements   of    damages,    liability   for   losses   and   expenses,   covenant   in 
deed  overlooked,  §  84. 

fraud,  deed  executed  rather  than  mortgage,  measure  of  damages,  §  1171, 

goods   frozen,   false   deeds   to   land   taken,   inability   to   provide  cellar, 
necessity  that  damage  result  from  injury,  proximate  cause,  §  29. 

grantee,  nuisance,  parties  liable  for,  §  1035. 

metes  and  bounds,  breach  of  covenant  against  incvmibrances,  right  to 
recover   damages,  knowledge  of  incumbrances,   §  620. 

officers,  non-performance  of  official  duties,  right  of  action,  §  484. 

official  bond,  private  injuries  covered  by  official  bonds,  §  487. 

payment,  evidence  of  payment,  §  233. 

release  of  payment,  who  may  execute,  mortgage,  §  256. 

replevin,  consequential  damages,  damages  arising  naturally  and  proxi- 
mately from  wrong,  §  1146. 

support   of   grantor,   profits  of  special  contract,  certainty  of  damage, 
§63. 

tender,  conditions,  tender  must  be  unconditional,  §  270. 

trover,  deeds,  bonds  to  convey  land,  conversion,  measure  of  damages, 
§  1134. 

Default 

assessment  of  damages,  admission  of  damages  by  default,  §  429. 
cause  of  action,  right  to  controvert,  §  431. 
jury,  assessment  of  damages  without  jury,  §  428. 
jury  tam  quam,   §  432. 
writ  of  inquiry,   §  427. 
bills  and  notes,  amount  recoverable  by  holder  of  note,  determination, 
§  540. 
guaranty  of  collection,  liability  for  costs,  diligence,  §  733. 
interest  as  damages  to  be  paid  by  maker  or  acceptor,  §  557. 
stipulations  for  attorney 's  fees  and  costs,  effect  on  negotiability, 
amount  recoverable,  §  564. 
bonds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  536. 
debt,  action  of,  breach  of  bond,  time  of  bringing  default,  §  474. 
penalties,   condition   of  defeasance   of  bonds,   payment  before   or 
ponding  suit,  statute  4  and  5  Anne,  §  473. 
carriers,  negligent  delay  in  transportation,  liability  for  loss  of  market 

value  of  property,  quantity  or  quality,  §  906. 
compensation  for  services,  remoteness  of  stipulated  compensation,  §  684. 
time  of  making  payment  of  compensation,  §  684. 
conflict  of  laws,  re-exchange,  law  governing  liabilities  on  bills  and 
notes,  §  563. 
contract   for  particular  work,  contractor's   liability   for   damages   for 
delay,  rental  value,  expenses,  §  703. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor on  quantum  meruit,  §  709. 
contracts  for  services,  employee's  liability  for  violation  of  contract, 
recoupment  of  damages,  consequential  losses,  §  695. 
necessity  of  full  performance,  inability  to  perform,  §  690. 
damages,  limitation,  nature  of  right  and  mode  of  act,  §  75. 
evidence,  adaptation  of  e»i-Ldence  to  damages  claimed,  §  437. 
fijB  insurajQioe,  gfenferal  rule  of  damages,  §'8^. 
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guaranty,    distinguishing   characteristics    of    guaranties,    right   to   ter- 
minate liability,  interest  and  attorney 's  fees,  §  728. 
guaranty  of  collectibility,  liability  for  costs,  diligence,  §  733. 
injunction  bonds,  damages  recoverable,  damages  from  restraint  of  in- 
junction, §  526. 
power  of  court  of  equity,  §  521. 
interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329. 
bills  and  notes,  §  556. 
compensation,  right  to  interest,  §  321n. 
miscellaneous  cases  of  suspension  of  interest,  §  380. 
rate  applicable  after  debt  is  due,  §  309. 
tender  stopping  interest,   §  383. 
unliquidated  damages,  §  384. 
judgments,  indemnity,  express  indemnity,  effect  of  judgment,  §  767. 
liquidated  damages,  alternative  contracts,  §  282. 

amount,  large  sum  to  secure  payment  of  small  sum,  §  288. 
master  and  servant,  servant's  violation  of  contract,  recoupment  of  dam- 
ages, consequential  losses,  §  695. 
penalties,  limit  of  liability,  penal  bond,   §  478. 
pleading,  interest,  manner  of  claiming  interest  in  pleading,  §  387. 
public  officers  as  trustees,  bonds,  liability  of  public  officers,  adjustment 

of  liability  between  sets  of  sureties,  §  481. 
replevin  bond'?,  judgment,  what  may  be  shown  in  defense  or  in  mitiga- 
tion, §  507. 
when  sureties  are  not  liable  for  judgment  in  replevin  suit,  §  503. 
sales,  breach  of  contract  by  seller,  evidence  of  loss,  §  653. 

part  of  stipulated  quantity  received,  recovery  by  seller,  §§  645,  646. 
suretvship.  express  indemnity  against  judgments,  effect  of  judgment, 
§767. 
surety's  liability,  measure  of  damages,  §  723. 

remedies   for  indemnity,  liability  of  principal  for   surety's   costs, 
§  752. 
tender,  waiver  and  omission  of  tender  on  sufficient  excuse,   §  273. 
vendor  and  purchaser 

breach  by  vendee,  rights  of  vendor  against  purchaser,  interest  on 
purchase  money,  §  577. 
measure  of  damages,  §  570. 

right  of  seller  to  recover  purchase  price  and  interest,  abate- 
ment of  price,  §  567. 
breach  by  vendor,  defaulting  vendee's  rights,  §§585,  586. 
elements  of  damage,  mitigation,  §  584. 

measure  of  damages,  when  English  rule  does  not  apply,  §  581. 
rescission,  adjustment  of  counter  demands,  §  587. 
specific  performance,  adjustment  of  counter  equities,  §  588. 
necessity  that  vendor  convey  perfect  title,  §  572. 
verdict  parties,  verdict  where  there  are  several  parties,  §  463. 

Defenses 

see  Circuity  of  Action;  Set-off,  Counterclaim  and  Eecoupment. 
attachment  bonds,  defenses  or  mitigation  of  damages,  what  may  be 

shown,  §  515. 
bills   and  notes,   partial   failure   of  consideration,   nature   of   defense, 

cross-action,  §  546. 
breach    of   marriage    promise,    amount    of    damages,    consideration    of 

nature  of  defenses  set  up,  §  986. 
consideration,  partial  failure  of  consideration,  fraud,   or  illegality  as 

defense,  availability,  §  549. 
contracts,  effect  of  fraud,  necessity  of  rescission,  §  549. 
covenants,  defenses  under  the  code,  counterclaim,  actions  for  purchase 

money,   §  640.  , 
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express  indemnity,  damages  recoverable,  costs,  expenses  and  attorney's 

fees,  remote  and  consequential  losses,   §  762. 
illegal  transactions,  right  to  damages,  §  5. 

injunction  bonds,  defenses,  facts  not  available  as  defenses,  §  529. 
payment,  effect,   §  218. 

quantum  meruit  recovery   for  services,  evidence,  defenses,   §  679. 
replevin,  bond  by  defendant  to  retain  property,  damages,  §  509- 

bonds,  judgment,  what  may  be  shown  in  defense  or  in  mitigation, 
§507. 
suretyship,  sureties,  right  to  defend  between  principals,  §  743. 

right  to  set  up  recoupment,  equitable  offset  of  joint  indebtedness, 
§  744. 
usury,  who  may  take  advantage  of  usury,  §  314. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, defenses  in  equity,  §  641. 
defenses  under  the  code,  §§  633-640. 

Definitions 

accord  and  satisfaction  defined,  §§  214,  246. 
baggage  defined,  §  954. 

bail  bonds  in  civil  actions,  penal  bonds,  distinction,   §  539b. 
bills  and  notes  defined,  sum  certain  payable  in  money,   §  541. 
bills  of  exchange  defined,  objects,  §  560. 
bonds  defined,  §  470. 

caase  of  action,  what  constitutes  entire  demand,  §  108. 
compensatory  damages  defined,  synonyms  of  actual  damages,  §  3n. 
covenants  of  warranty  and  quiet  enjoyment,  similarity,  §  603. 
damages  defined,   §  2. 
demurrage,  definition,  §  987. 
•  distribution  defined,  §  191. 
distribution  of  assets  defined,  §  191. 
eviction,  what  constitutes,  eviction  of  tenant  as  j)reventing  recovery  of 

rent,  §  848. 
exemplary  damages,  malice  in  law  and  malice  in  fact,   §  394. 
fire  insurance  defined,  §  802. 
freight  charges,  definition  of  freight,  §  887. 
general  average  defined,  marine  insurance,  §  818. 
good  will  defined,  sale  of  good  will,  §  658. 
incumbrances,  what  are  incumbrances,   §  620. 
interest  defined,  §  300. 
intervening  cause,  what  constitutes,   §  37. 
judgment  defined,  §  465. 
life  insurance   defined,   §  831. 

liquidated  damages,  distinction  from  penalty,  §  283. 
loss,  admiralty  torts,  what  constitutes  total  loss,   §  1291. 

total  loss,  construed,  marine  insurance  policies,   §  807. 
malice  defined,  suits  for  malicious  prosecution,  §  1239. 
marine  insurance   defined,   §  802. 
marshaling  assets  defined,  §  191. 
money  defined,  §  205. 
nominal  damages,  what  constitutes,  §  9. 
nuisance,  definition,  private  nuisance,   §  1035. 

distinction  between  private  and  public  nuisances,   §  1059. 
payment  defined,   §  214. 

what  is  not  payment,  §  217. 
penalties  defined,  bonds,  condition  of  defeasance,  §470. 
recoupment   defined,   §§  168,   169. 
release  defined,  §§214,  253. 
salvors,  definitions,  §  718. 
slander  and  libel,  nature  of  wrong,  §  1203. 
tender  defined,  §  385. 
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trespass  defined,  §  1010. 

trespass  quare  clausum  fregit,  nature  of  action,  §  1010. 

warranty,  what  constitutes,  sales,   §  668. 

waste  defined,  §  1033. 

wrongful  defined,  attachment  suit,  §  510. 

Del  Credere  Agency 

see  Factors. 

compensation  for  services  rendered  by  agents,  amount  of  compensation, 

§683. 
factors,  guaranteed  commission,  liability,   §  783. 

Delaware 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
evidence  of  physical  examination  of  plaintiff,  §  451. 
seduction,  mitigation  of  damages,  evidence  of  plaintiff   §  1284. 
trespass  to  real  property,  trees  and  mining  jores,  liability,  §  1019. 

Delay 

see  Laches. 

agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 

regard  to  commercial  paper,  §  775. 
appeal  and  supersedeas  bonds,  interest  and  damages  award  on  appeal, 
§538. 
liability,  damages,  §  533. 

liability  in  state  courts  if  judgment  is  in  part  for  money  or  in  rem, 
■§  534. 
baggage  lost  or  injured,  measure  of  damages,  §  955. 
bills  and  notes,  re-exchange  and  damages,  when  not  recoverable,  §  562. 
breach  of  contract,  damages  recoverable  by  purchaser  against  vendor 
of  land,  measure  of  damages,  conflict  of  American  decision,  what 
law  governs,  §  579. 
building   contracts,   delay  in  performance,   damages,  loss   of  property, 

rental  value,  expenses,  effect  of  mutual  fault,  §  703. 
business  injured,  certainty  of  damages,  tortious  interference  with  busi- 
ness, §  70. 
carriers   of  goods,  delay  in  transportation,  breach  of  contract,  conse- 
quential damages,  notice  of  special  circumstances,  §  52. 
knowledge  of,  or  notice  to  carrier  that  goods  must  not  be  delayed, 

§§  913,  914. 
limitation  of  liability  by  contract,  interstate  commerce,  §  904. 
loss  of  market  value  §  906. 

basis  of  rule,  §  908. 
negligence,  proximate  cause,   §  903. 

refusal  to  carry,  increased  expenses,  loss  of  customers,  §  901. 
refusal  to  receive  property,  damages,   §  905. 
carriers  of  passengers,  passenger's  indiscreet  acts  not  grounds  for  dam- 
ages, §  940. 
recovery  by  passenger  for  special  loss,  §  947. 
contract  for  particular  work,  contractor's  liability,  damages  for  delay, 
actual  loss,  §  704. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor on  quantum  meruit,  §  709. 
damages  for  delay,  §  703. 

liability  of  employer  for  delaying  or  stopping  work,  effect  of  not 
abandoning  contract,  §  714. 
recovery  on  contracts  or  quantum  meruit,  consequential  losses, 
mitigation  of  damages,  §  713. 
material   not   furnished,   effect   of   not   abandoning   contract,   con- 
tractor 's  rights,  §  714. 
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fire  insurance,  contracts  to  replace  or  rebuild,  delay  in  making  repairs, 

effect,  §  830. 
injunction  bonds,  damages  recoverable,  damages  from  restraint  of  in- 
junction, §  527. 
interest,  allowance,  accounts,  §  350. 
award  on  appeal,  §  538. 
judgments  pending  review,  §  389. 
payment  unreasonably  and  vexatiously  delayed,  §  323. 
right  to  interest  between  partners,  §  342. 
liquidated  damages,  necessity  of  valid  contract,  §  280, 

stipulation  when  damages  are  uncertain,  §  290. 
machinery,   sold,  breach   of  contracts,   consequential  damages,   special 

circumstances,  §  52n. 
passenger  of  vessel  delayed,  consequential  damages,  certainty,  recovery 

for  successive  consequences  of  act  or  omission,  §  57. 
pleading,  interest,  manner  of  claiming  interest  in  pleading,  §  387. 
sales 

breach  of  contract  by  seller,  delay  in  delivery,  §  664. 
mitigation  of  vendor 's  liability  to  vendee,  §  666. 
non-delivery  of  property  in  market,  damages  recoverable  by 

buyer,  §  651. 
non-delivery  of  property  not  in  market,  recovery  of  lost  profits, 
§  652. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
interest,  expenses  and  special  injuries,  §  671. 
salvage   service,   amount  recoverable,   considerations  upon  which  com- 
pensation is  fixed,  conflict  of  laws,  §  719. 
suretyship,    creditor's    duty    to    realize    on    securities,    application    of 
deposit  to  indebtedness,  §  737. 
surety's  right  to  call  upon  creditor  to  collect  debt,  damages,  §  741. 
,    suspension   of  interest,   process,  payment  prevented  by  legal  process, 
§  381. 
vendor  and  purchaser,  breach  by  vendor,  measure  of  damages,  conflict  of 
American  decisions,  §  579. 
interest  on  purchase  money,  §  577. 
violation  of  risrhts,  actual  damages,  triviality,  right  to  nominal  dam- 
ages, §  11. 

Delivery 

see  Sales. 

Demand 

bills  and  notes,  interest  as  damages  to  be  paid  by  maker  or  acceptor, 

§  557. 
contracts   for   work,   demands   for   extra  work,   basis   for   adjustment, 

§707. 
covenants  against  incumbrances,  breach,   §  621. 
indemnity,  necessity  of  notice  to  indemnitor  to  fix  liability,   §  86. 
interest,  allowance,  accounts,  §  349. 

money  had  and  received,  §  352. 
compensation,  tacit  agreement  to  pay  interest  on  accounts,  §  322. 
necessity  of  demand,  §  351. 

right  to  interest  as  affected  by  marital  relation,  §  341. 
payment,  evidence  of  payment,  §  233. 

pleading,  interest,  manner  of  claiming  interest  in  pleading,  §  387. 
replevin,  who  may  sue,  §  1143. 

sales,    acceptance    of   goods,   liability    for   not    accepting   remedies    of 
seller,  §  647. 
breach  of  contract  by  seller,  non-delivery  of  property  in  market, 
damages  recoverable  by  buyer,  §  651. 
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tender,  amount,  sufficiency,   §  266. 

conditions,  tender  must  be  unconditional,  §  270. 
requisites,  tender  must  be  kept  good,  §  272. 
unliquidated  demands,  allowance,  of  interest  on  unliquidated  demands, 
§§347,  348. 

Dementia 

pleading,  special  damages,  necessity  of  alleging,  §  421. 

Demurrage 

see  Carriers  of  Goods. 

admiralty  torts,  partial  loss,  elements  of  damages,  §  1292. 

Demurrer 

ad  damnum,  limit  of  recovery,  erroneous  claim  of  damages,  §  417. 

assessment  of  damages,  admission  of  damages  by  demurrer,  §  429. 

bills  and  notes,  consideration,  parol  evidence  to  show  defect  of  con- 
sideration,  different   agreement,   §  552. 

covenants,  actions,  defenses  and  crossclaims  against  purchase  money, 
New  York  rule,  §  633. 

evidence,  adaptation  of  evidence  to  damages  claimed,  §  437. 

injunction  bond,  right  of  action,  when  it  arises,  parties  who  may  sue, 
§522. 

necessity  of  stating  case  which  entitles  plaintiff  to  damages,  §  413. 

Dentists 

breach  of  contract  to  form  partnership,  losses  as  elements  of  damage, 

labor  and  expenditures,  §  80n. 
sale  of  business,  bills  and  notes,  partial  failure  of  consideration,  §  547. 
tools,  what  constitutes  baggage,  §  954. 

Depositaries 

bonds,  absolute  liability  for  money  received,   §  479. 
interest,  allowance  on  money  had  and  received,  §  352. 
rate  applicable  after  debt  is  due,  §  308. 

Deposits 

see  Banks  and  Banking.       • 

guaranty,  measure  of  guarantor 's  liability,  §  729. 
interest,  allowance,  of  interest  on  money  had  and  received,  §  352. 
quantum  meruit  claims  between  vendor  and  purchaser,  §  328. 
landlord  and  tenant,  breach  of  covenant  for  quiet  enjoyment,  general 

rule  of  damages,  §  864. 
liquidated  damages,  manner  of  liquidating,  computation  of  time,  §  281. 
payment  of  fixed  sum  for  partial  or  total  breach  of  contract,  §  295. 
stipulation  for  payment  of  fixed  sum  for  partial  or  total  breach, 
§295. 
tender,  necessity  of  keeping  tender  good,  §  272. 

vendor   and   purchaser,   breach   of   contract   by   purchaser,   measure   of 
damages,  §  570. 
breach  by  vendor,  adjustment  of  counter  equities  in  specific  per- 
formance,  §  588. 
defaulting  vendee 's  rights,  §  585. 
measure  of  damages,  nominal  damages,  elements  of  damages, 

§582. 
oral  contract,  §  583. 

Depots 

see  Carriers  of  Passengers;  Platforms  and  Depots. 
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Depreciation 

attachment  bonds,  damages  recoverable,   §  512. 

carriers  of  goods,  delay  in  transportation,  loss  of  market  value,  §  906. 
injury  to  or  loss  of  goods,  having  market  value,  damages,  §  918. 
refusal  to  carry,  increased  expenses,  loss  of  customers,  §  901. 
cattle,   trespass   to    real   property,    aggravation   and   special   damages, 

§1028. 
covenant  against  incumbrances,  breach,  liability  of  remote  covenantor, 
.      §629. 

definition,   what   are  incumbrances,    §  620. 
covenant  to  pay  incumbrances,  breach,  damages,   §  631. 
currency,  measure  of  agent's  liability,  defaults  in  regard  to  bills  and 

notes,  §  776. 
eminent  domain,  property  not  taken,  injury,  ascertainment,  §  1066. 
injunction  bonds,  damages  from  restraint  of  injunction,  §§  527,  528. 
land,  appeal  and  supersedeas  bonds,  liability  in  state  court,  judgment 

partly  for  money  or  in  rem,  §  534. 
nuisance,  depreciation  in  value  as  damages,  §  1047. 
elements  of  damages,  rental  value,  §  1048. 
injury  to  crops  and  trees,  damages,  §  1049. 
interference  with  business,  element  of  damage,  §  1054. 
replevin,  suit  on  bond,  non-liability  of  sureties  for  judgment  in  replevin 

suit,  §  503. 
sales 

acceptance  of  goods,  liability  for  not  accepting,  remedies  of  seller, 
§647. 
refusal  to  accept  property  produced  according  to  order,  dam- 
ages, remote  losses,  §  649. 
trover,  damages,  place  of  conversion,  liability  of  purchaser,  effect  of 
wilfulness,  §  1110. 
special  and  consequential  damages,  §  1129. 

Derailment  of  Train 

see  Carriers  of  Passengers;  Eailroads. 

car  falling  on  building,  consequential  damages,  nervous  shock,  §  24. 

consequential  damages,  carrier's  liability,  distinction  between  liability 

in  tort  and  on  contract,  §  49. 
distinction  between  liability  and  tort  and  on  contract,  §  49. 

Derelicts 

salvage  service,  amount  recoverable,  derelict  property,  §  720. 

Derricks 

sales,  breach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 
expenses,  and  special  injuries,  §  672. 

Desertion 

death  by  wrongful  act,  recovery  for  death  of  chUd,  effect  of  desertion 

by  father,  §  1273. 
militia,  consequential  damages,  injury  through  third  person,  desertion 
of  alternate  hired  to  perform  military  service,  §  33. 

Destruction  of  Property 
see  Property. 

Detectives 

mitigation  of  damages,  absence  of  malice,  shadowing  person,  §  150. 

Detinue 

see  Eeplevin.  ' 
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Devise 

see  Wills. 

Dikes 

erection  of  barriers,  damuum  absque  injuria,  §  3. 

Diminution  of  Value 
see  Value. 

Direct  Damages 

see  Cousequential  Damages;  Proximate  Eesult;  Remote  Damages. 

breach  of  contract,  consequential  damages  recoverable  only  when  con- 
templated by  parties,  illustrations,  §  46. 
right  to  recover,  §  45. 

civil    damage   laws,   statutes    extending   liability   for    damages,    direct 
damages,  §  16. 

limitation  of  damages  to  natural  and  proximate  consequences  of  injury, 
§13. 

what  direct  damages  include,  §  14. 

Disappointment 

breach   of  contract,   damages  as  including   other  than  pecuniary  ele- 
ments, §  92. 

Discontinuance,  Dismissal  and  Non-suit 

breach  of  contract  to  discontinue  action,  elements  of  damage,  losses, 
§79. 

counterclaim,  remedy  by,  effect,  §  173. 

injunction  bonds,  damages,  costs  and  expenses,  attorneys '  fees,  §  524. 
facts  not  available  as  defenses,  §  529. 

right  of  action,  when  it  arises,  parties  who  may  sue,  §  522. 
malicious  prosecution,  unauthorized  suit  or  appeal,  liability  for  damages, 

§1236. 
release,  construction,  extrinsic  evidence,  §  255. 

execution  by  or  to  one  of  several  claiming  or  liable,  effect,  §  257. 
replevin 

bonds,  actions,  damages  recoverable.  §  505. 
effect  in  change  of  statute,  §  508. 
effect  of  judgment  in  replevin  suit,  §  506. 
judgment,  what  may  be  shown  in  defense  or  in  mitigation, 

§  507. 
recovery  when  plaintiff  recovers   as  special  owner,   effect  of 
change  in  statute,  §  508. 
defendant's  rights,  mitigation  of  damages,  §  1159. 
plaintiff   obtaining  possession  and  failing  in  suit  as  wrongdoer, 
§  1156. 
tender,  money  paid  into  court,  §  278. 

Discrimination 

freight  charges,  see  Carriers  of  Goods. 

Disease 

see  Illness. 

breach   of  marriage  promise,  excuse  for  breach  of  contract,  disease, 
§989. 
lack  of  chastity,  seduction,  disease,  §  990. 
mitigation  of  damages,  evidence  disclosing  fact  reducing  injury, 

§159. 
seduction,  aggravation  of  damages,  §  985. 
carriers  of  passengers,  disease,  passenerer  infected  with  smallpox  from 
ticket  agent,  recovery  for  special  loss,  §  947. 
negligence  or  breach  of  duty,  mitigation  of  damages,  disease  aggra- 
vating injury,  §  949. 
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communication,  consequential  damages,  breach  of  statutory  duties,  §  32. 
consequential   damages,   extraordinary   circumstances,   liability  of  car- 
riers, §  36. 
nervous  shock  without  impact,  right  to  recover  damages,  §  24. 
proximate  cause,  wrongful  act  as  proximate  cause  of  damage,  §  38, 
contracts  for  services,  necessity  of  full  performance,  inability  to  per- 
form, §  688. 
depot  not  heated,  consequential  damages,  liability  of  carriers,  extraor- 
dinary circumstances,  §  36. 
hospitals,  leasing  premises  for  hospitals,  contagious  diseases,  damages, 

decrease  in  value,  §  1034. 
injured  parts,  exhibition  of  means  of  injury,  §  452. 
landlord  and  tenant,  destruction  of  demised  premises,  effect  as  to  rent, 
§852. 
eviction  of  lessee,  recovery  of  rent  barred,  §  848n. 
improper  use  of  premises,  liability,  §  861. 
location  of  pest  house,  consequential  damages,  §  32. 
mitigation  of  damages,  res  gestae,  fuller  proof  of  res  gestee  in  trespass, 

negligence,  etc.,  §  159. 
negligence,  infection  carried  to  patients,  recoupment,  breach  of  war- 
ranty, etc.,  §  180. 
personal  injuries,  consequences  of  injury,  recovery  for  secondary  con- 
sequences, aggravation  of  disease,  etc.,  §  1244. 
future  damages,  §  123. 
rags  sold,  warranty  of  quality,  damages  for  breach,  interest,  expenses 

and  special  injuries,  §  672. 
recoupment  for  negligence  in  transmitting  disease,  §  180. 
sciatic  nerve  injured,  pleading  special  damages,  necessity  of  alleging, 

§421. 
sheep 

breach  of  contract  to  cure  sheep,  employee's  liability  for  violation 
of  contract,  §  695. 
measure  of  damages,  §  79. 
trespass  to  real  property,  aggravation,  special  damages,  §  1028. 
slander  and  libel,  accusations  actionable  per  se,  §  1213. 

Disfigurement 

carriers  of  passengers,  compensation,  physical  and  mental  suffering  of 

passenger,  injury  to  character,  §  942. 
dead  bodies,  mental  anguish,  necessity  that  anguish  proceed  from  act 

causing  physical  injury,  §  95. 
elements  of  damage,  personal  torts,  §  93. 

personal  injuries,  discretion  of  jury  as  to  damages,  instructions,  §  1256. 
elements,  §  1241. 
pain    and    suffering,    recovery    for    mental    suffering,    aggravated 

wrong,  §  1243. 
parties,  action  for  injury  to  child,  §  1252. 
prospective  damages,  number  of  actions  maintainable,  §  1251. 
personal  torts,  elements  of  damage,  §  93. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 

Disgrace 

see,  also,  Annoyance;  Humiliation, 

pleading,  special  damages,  necessity  of  alleging,  §  420, 

Dismissal 

see  Discontinuance,  Dismissal  and  Nonsuit, 

Distress 

see  Mental  Anguish. 

Sutb.  Dam.  Vol.  V, — 66. 
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Distriljution 

see  Marshaling  and  Distribution, 
definition,  §  191. 

District  of  Columbia 

bills  and  notes,  stipulations  for  costs  and  attorneys '  fees,  §  564. 
trespass  to  real  property,  occupation  of  land  by  railroads,  damages, 

§  1016. 
usury,  recovery  under  usury  statute,  §  317. 

Divorce 

see  Alimony. 

attorney 's  compensation,  value  of  services  rendered,  admissibility  of 

evidence,  §  682n. 
debt  due  from  wife  to  husband,  payment,  effect,  §  218. 
fraud    of    attorney,    exemplary    damages,    allowance,    in   what    actions 

recoverable,  §  392. 
interest  on  judgments  for  alimony,  allowance,  §  334. 

Dogs 

evidence  of  value,  §  449. 

exemplary  damages,  malice  in  law  and  malice  in  fact,  dog  frightening 
horse,  §  394n. 

personal    injuries,    expenses    for   physical    and   medical    aid,   recovery, 
§  1250. 
mental  anguish,  recovery  for,  §  1243. 
pleading,  necessity  of  alleging  special  damages,  §  421. 

shooting  at  fox,  dog  injured,  consequential  damages,  proximate  con- 
sequences of  act  or  omission,  wilful  or  malicious  injuries,  §  44. 

trespass  to  personal  property,  mitigation  of  damages,  dog  injured, 
§  1104. 

trespass  to  real  property,  aggravation  and  special  damages,  §  1029. 

Dollars 

sales,  breach  of  contract  by  seller,  payment  in  specific  articles,  value, 

damages,  §  659. 
tender,  amount,  sufficiency,    §267n.  , 

Double  Damages 

see  exemplary  damages. 

amount,  police  power  of  state,  §  2n. 

contracts  for  work,  delay  in  performance,  damages,  loss  of  property, 
rental  value,  expenses,  effect  of  mutual  fault,  §  704. 

elements  of  damage,  motive,  tort  actions,  §  100. 

interest  and  damages  awarded  on  appeal,  §  539. 

mesne  profits,  action  for,  damages  recoverable,  consequential  and  puni- 
tive damages,  §  994. 

prospective  damages,  personal  injuries,  ascertainment,  §  123. 

statutory  damages,  necessity  of  specially  claiming  or  alleging,  §  425. 

trespass  to  real  property,  destruction  of  and  injury  to  growing  crops, 
damages,  §  1023. 

verdict,  statutory,  double  and  treble  damages,  power  of  court  or 
jury,  §  464. 

Dower 

alienation  of  land  by  husband,  right  to  dower,  §  1002. 

appeal  and  supersedeas  bonds,  liability  in  state  courts  if  judgment  is  in 

part  for  money  or  in  rem,  §  535. 
assessment  of  damages,  right  to  call  new  jury,  §  433. 
assignment,  valuation,  §  1002. 
children,  action  for  rents  and  pwxfits,  dower  not  demaaided,  §  1003, 
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covenant    against    incumbrances,    breach,    consequential    damages,    cer- 
tainty of  damages,  necessity,  proximate  result  of  act  or  omission, 
§  53. 
damages  where  incumbrance  is  permanent,  §§  627,  628. 
payment  of  incumbrances,  damages  if  not  paid,  §  623. 
remote  losses,  §  622. 
what  are  incumbrances,  §  620n. 
covenant  against  incumbrances  as  covenant  running  with  land,  §  625. 
covenants    of    seizin   and  good  right   to   convey,   nature   of   covenant, 
breach,  §  592.  ' 

what  constitutes  breach,  §  592. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  existence  of  dower 
right,   damages,  expenses,   costs   and  counsel  fees  as   damages, 
§  618. 
detention  of  dower,  damages,  §  1003. 

expulsion  of  widow,  actual  damages,  injury  to  health,  pain  and  suffer- 
ing, §  1029. 
trespass  to  real  property,  aggravation  and  special  damages,  §  1029. 
extinguishment  of  dower  right,  §  1004. 
husband  and  wife,  covenants  of  seizin  and  good  right  to  convey,  dam- 

.  ages  for  breach  of  covenants,  §  593. 
interest,  allowments  of  interest,  annuities  and  legacies,  §  344. 
instalments  of  dower,  §  1003. 

quantum  meruit  claims  between  vendor  and  purchaser,  §  328. 
legacy  in  lieu  of  dower,  interest,  allowance  on  annuities  and  legacies, 

§344. 
limitation,  husband's  equitable  interest,  §1006. 

incumbrances,  dower  right  subject  to  incumbrances,  §  1007. 
priority,  liens  or  incumbrances,  §  1006. 
nature,  right  of  dower,  existence,  §  1001. 
nominal  damages,  covenant  against  incumbrances,  damages  for  breach, 

permanent  incumbrance,  §  627. 
payment,  time  of  payment,  §  1002. 
purpose,  history,  §  1003. 
reprisals  at  common  law,  deduction  from  dower,  §  1005. 

Drafts 

see  Bills  and  Notes. 

Drains  and  Drainage 

bonds,  surety's  liability,  measure  of  damages,  §  723n. 

causes  of  action,  entirety,  damage  to  real  property,  §  114. 

child  falling  into   culvert,  consequential   damages   for  torts,  liability, 

illustration,  §  18. 
construction,  liquidated  damages,  alternative  contracts,  §  282. 

officers,  neglect  of  duty,  measure  of  damages,  nominal  damages, 
§492. 
contractor 's  bond 

suretyship,  discharge  or  reduction  of  surety,  act  of  creditor,  §  735n. 
measure  of  surety's  liability..  §  723n. 
covenants    against    incumbrances,    definition,    what    are    incumbrances, 

§  620n. 
culvert,  child  drowned,  consequential  damages,  §  18. 

negligent  construction  of  culvert,  cause  of  action,  entirety,  damage 
to  real  property,  §  116. 
eminent  domain,  cause  of  action,  entirety,  successive  actions  for  dam- 
age to  real  property,  §  116. 
compensation  affected  by  title  and  nature  of  interest  condemned 

and  purpose  of  use,  proof  of  value,  §  1077. 
deduction  for  benefits,  special  benefits,  §  1085. 
injury  to  property  not  taken,  ascertainment,  §  1067. 
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leases,   mitigation   of   damages,   extent  of  duty  to  lessen  or  prevent 

damages,  §  90. 
liquidated  damages,  alternative  contracts,  §  282. 

mines,  contract  for  particular  work,   breach,  defects  to  be  remedied, 
liability  for  exjienses  and  consequential  losses,  §  699n. 
drainage  of  percolating  waters,  damnum  absque  injuria,  §  3, 
nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  §§  1042- 
1044. 
elements  of  damages,  §  1048. 
interference  with  business,  element  of  damage  as  distinct  injury 

affecting  premises,  §  1054. 
mitigation  of  damages,  deduction  for  benefits,  §  1056. 
remote  consequences,  liability,  §§  1050,  1051. 
obstruction,  eminent  domain,  injury  to  property  not  taken,  ascertain- 
ment of  damages,  facts  which  may  be  considered,  §  1070. 
officers,  measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §  492. 
pipes  sold,  breach  of  contract  by  seller,  consequential  damages,  §  662. 
pleading,  allegation  of  damage,  nuisance,  §  1060. 
trespass  to  real  property,  remediable  injury,  damages,  §  1018. 

Dredges 

drainage  contract,  suretyship,  measure  of  surety's  liability,  §  723n. 

Driver  of  Vehicle 

collision    of    vehicles,    injury    to    pedestrian,    consequential    damages, 

liability,  §19. 
horse  injured  by  negligent  driving,  consequential  damages,   certainty, 

recovery  for  successive  consequences  of  act  or  omission,  §  57. 
imputed  negligence,  §  27. 
railroad   crossings,    driver    of   vehicle   injured,   consequential   damages, 

nervous  shock  as  physical  injury,  right  to  recovery  for  nervous 

shock,  §  22. 

Drowning 

stage  coach  falling  into  canal,  consequential  damages,  proximate  cause, 
act  of  third  person  as  cause,  §  42. 

Drugs  and  Druggists 

bonds  of  druggists,  liquidated  damages,  evidence  and  effect  of  intention 

to  liquidate,  §  284. 
child   killed,   negligence   in   selling   drugs,   nominal   damages,   right   to 

recovery,  statutes  as  to  death  by  wrongful  act,  §  10. 
consequential    damages,    anticipation    of   injury    to    person,    proximate 
cause  of  injury,  §  25. 
intervening  cause,  sale  of  chloroform  to  intoxicated  person,  §  38. 
poison  labeled  as  harmless,  anticipation  of  injury  as  to  persons,  illus- 
trations, §  25. 
wilful  or  malicious  injuries,  consequential  damages,  §  44. 
sales,  husband  and  wife,  sale  to  wife,  right  to  damages,  §  2,  n2. 

warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  675. 

Duress 

breach  of  contract,  mitigation  of  damages,  extent  of  duty  to  lessen  or 

prevent  damages,  §  90. 
contracts    for    services,    implied   contracts,    duty    to    pay    for    services 

rendered,  §  679. 
payment,  application  by  creditor,  §  238. 

restitution  after  reversal  of  judgment,  how  made,  §  468. 
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Dust 

eminent  domain,  injury  to  property  not  taken,  ascertainment,  §  1066. 
consequential  injury,  §  1062. 

Dyes 

goods  injured,  compensation  by  mutual  demand,  §  148. 

E 

Ear  Injured 

excessive   or  inadequate   verdicts,   discretion   of   jury   as   to   damages, 

instructions,  §  1256. 
pleading,  special  damages,  necessity  of  alleging,  §  421. 

Earnest  Money- 
sales,  breach  of  contract  by  seller,  non-delivery  of  property  in  market, 

damages  recoverable  by  buyer,  §  651. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  defaulting  vendee's 

right,  §  586. 

Earning  Capacity 

annuity  and  life  tables,  admissibility.  §  455. 

arm  injured,  impairment  of  ability,  special  damages,  necessity  of  alleg- 
ing, §421. 
carriers  of  passengers,  negligence  or  breach  of  duty,  damages  recov- 
erable, nature  of  injury,  §  942. 

loss  of  business,  earning  capacity,  §  945. 

proof  of  damage,  §  946. 

recovery  for  special  loss,  loss  of  employment  or  in  business,  §  947. 

verdicts  excessive,  §  953n. 
character  as  affecting  damages  for  personal  injuries,  §  94. 
death  by  v^rongful  act,  children 's  loss  from  death  of  parent,  §  1267. 

determination  of  damages,  facts  and  circumstances  to  be  considered, 
§  1268. 

pecuniary  loss  to  estate,  §  1277. 

pleading  of  damages,  §  426. 

recovery  by  husband,  elements  of  damages,  §  1266. 

widow,  damages  recoverable  by  widow,  §  1265. 
discharge  of  agent,  certainty  of  damages,  anticipated  profits,  §  60. 
evidence  of  injury,  annuity  and  life  tables,  §  455. 

opinions  on  common  experience  and  oljservation,  admissibility,  §  443. 
nominal  damages,  illustration  of  right  to,  §  10. 
opinion    evidence,   instances    of    rejection   and   admission    of    opinions, 

§443. 
personal  injuries,  action  by  husband,  wife  or  parent,  §  1252. 

actions  under  civil  damage  laws,  parties,  §  1252. 

element  of  damages,  §§  1241,  1246. 

evidence,  §  1248. 

measure  of  recovery,  §  1249. 

pain  and  suffering,  physical  and  mental  pain,  §  1242. 

parties,  action  for  injury  to  child,  §  1252. 

pleading,  §  1247. 

jirospective  damages,  number  of  actions  maintainable,  §  1251. 

recovery  for  mental  suffering,  aggravated  wrong,  §  1243. 

salary  of  injured  person  not  stopped,  no  mitigation  of  damages, 
§  158. 

verdicts,  excessive  or  inadequate  verdicts,  §  1242n. 
personal  torts,  elements  of  damage,  §  93. 
pleading,  special  damages,  necessity  of  alleging,  §  421. 
prosiiective  damages,  personal  injuries,  ascertainment,  §  123. 
value  of  services,  opinion  evidence  as  to  value  of  property,  §  446. 
verdicts,  excessive  or  insuflScient  verdicts,  §  459n, 
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vessel,  sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies 

of  seller,  §  647. 
voice,  loss  of,  special  damages,  necessity  of  alleging,  §  421. 

Easements 

abandonment,  eminent  domain,  injury  to  property  not  taken,  ascertain- 
ment, §  1070. 
contracts  for  works  for  particular  purpose,  liability  for  non-perform- 
ance, consequential  losses,   §  702. 
definition,  what  are  incumbrances,  §  620. 
covenant  to  repair,  causes  of  action,  advantage  of  successive  actions, 

§  127. 
covenants  against  incumbrance,  breach,  damages  where  incumbrance  is 
permanent,   §  627. 
liability  of  remote  covenantor,   §  629. 
payment  of  incumbrances,  damages  if  not  paid,  §  623. 
covenants  for  title,  breach  of  covenants,  what  constitutes  breach,  §  592. 

nature  of  covenant,   breach,    §  592. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  damages,  expenses, 
costs  and  counsel  fees  as  damages,  §  619. 
connection  of  covenant  of  warranty,  with  covenant  for  quiet  en- 
joyment,  §  630. 
measure  of  damages,  partial  breach,  §  609. 
egress  cut  off,  losses  as  elements  of  damages,  what  losses  consist  of, 

§79.    . 
eminent  domain,  compensation  affected  by  title  and  nature  of  interest 
condemned  and  purpose  of  use,  proof  of  value,   §  1077. 
•    compensation  for  injury  to  property,  elevated  railroads  and  sub- 
ways, §  1080. 
nominal  damages,  §  1063. 
injury   to    property   not    taken,    ascertainment    of    damages,    facts 
which  may  be  considered,  §  1066. 
exjjenditures  to  lessen  loss,  §  1073. 
payment,    to    whom    payment    of    compensation    should    be    made, 
existence    of    servitude   or    easements,    rights    remaining    in 
owmer,  §1082. 
land  taken  for  road,  cause  of  action,   entirety,  contract  apportioning 

legal  interests,  §  131. 
mitigation    of    damages,    consent    of   plaintiff    to    act    complained    of, 

§162. 
private  way  obstructed,  consequential  damages,  intervening  cause,  §  38. 
vendor   and   purchaser,   conveyance   in   consideration   of   non-pecuniary 
covenants,  measure   of   damages  for  breach,   §  576, 

Ejection  of  Passengers 

assault,  consequential  damages,  nervous  shock  without  impact,  right  to 

recover  damages,  §  24. 
character  as  affecting  damages  for  personal  injuries,  §  94n, 
condition  of  health  of  passenger,   §  935. 
consequential  damages 

carrier's    liability,    distinction    between   liability    in    tort    and    on 
contract,   §  49. 
extraordinary    circumstances,    §  36. 

nervous  shock,  proximate  consequences  of  act  or  omission,  §  36. 
death    of    passenger    struck   by    train    as   proximate    consequences    of 

ejection,  §  36.  ^  ^  ,    :,    i.- 

destination,  necessity  that  ejected  passenger  attempt  to  reach  destina- 
tion, §  36. 
distinction  between  liability  in  tort  and  on  contract,   §  49. 
drunken  man  ejected,  nervous  shock  as  physical  injury,  consequential 
damages,  miscellaneous  cases,  §  24. 
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enhancement  of  damages,  negro  trainman  assisting  in  making  ejection, 

§938. 
exemplary  damages,  §  937. 

allowance,  grounds  upon  which  allowed,  §  393n. 

enhancement  and  mitigation,  §  404. 

wealth  of  defendant,  scope  of  inquiry,  §  405. 
injury,  damages  for  ejection  without  physical  injury,  excessive  verdicts, 

§  953^ 
mental  anguish  independent  of  other  injury,  §  942. 
mental  suffering,  elements  of  damage,   §  95. 
mitigation  of  damages,  fraudulent  or  objectionable  conduct  on  part  of 

plaintiff,   evidence,    §  949. 
nervous  shock  without  impact,  consequential  damages,  §  21,  nlo. 
pain  and  suffering,  past  and  prospective  damages,   §  944. 
passenger's  indiscreet  acts  not  grounds  for  damages,  §940. 
physical  and  mental  suffering,  injuries  to  character,  §  942. 
place,  removal  of  passenger  at  wrong  place,  damages  peculiar  to  pas- 
senger, intervening  cause,  §  939. 

inconvenience,  sickness,  death,  §  939. 

injury  sustained  on  track,  §  939. 

loss  of  time  and  expense,  consequences  of  exposure,  §  938. 

negligence  of  hotel  proprietor,  liability  of  carrier,  §  939. 

separation  from  baggage,   §  939. 
refusal  to  carry,  .damages,   §  945. 
refusal  to  pay  fare,  right  to  recover,  damages,  §  940. 
remedies,  action  in  tort,  breach  of  contract,  §  934. 
tender  of  fare,  amount,  sufficiency,  §  267n. 
threats,  damages  for  threatened  ejection,  excessive  verdicts,  §  953n. 

exemplary  damages,   §  937. 

mental  suffering  independent  of  other  injury,  §  943. 
threat  to  push  passenger  from  platform,  jumping,  damages  recoverable, 

§942. 
verdicts  excessive,  damages  recoverable,  by  passenger,  §  593n. 
wilful  or  malicious  injuries,  consequential  damages,  §  44. 

Ejectment 

Ch.  XXIV,  §§  991-1007. 

see  Mesne  Profits. 

action  for  recovery  of  land  as  bar  to  action  for  recovery  of  mesne 

profits,  §991. 
adequate  relief  for  violation  of  rights,  §  1. 
appeal  and  supersedeas  bonds,  instances  of  liability,  specifle  conditions, 

liability  if  judgment  is  m  part  for  money  or  for  rem,  §  533. 
liability,  rents  and  profits,   §  533. 
assessment  "^of  damages  without  jury,  §  428.  , 

bonds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  537. 
business  injured,  certainty  of  damages,  anticipated  profits,  §60. 
conspiracy,  fraud,  false  representations,  remote,  conjectural  and  con- 
tingent damages,  §  1175. 
covenant  against  incumbrances,  breach,  rule  of  damages,  payment  ot 

incumbrances,  damages  if  not  paid,  §  623. 
covenant  for  title  as  covenants  in  presenti,  §  592, 

covenants  of  title,  seizin  and  good  right  to  convey,  measure  of  dam- 
ages for  breach  of  covenants,  consideration  paid  and  interest^ 
§593n. 
mitigation  or  prevention  of  damages,  §601.  ^e  mT   nna 

recovery  of  nominal  damages,  actual  loss  not  shown,  §§  597,  5J». 
covenants  of  warranty  and  quiet  enjoyment,  breach,  damages,  expenses, 
costs  aaid  counsel  fees  as  damages,  §§  617,  Ql€. 
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covenants  of  warranty  and  quiet  enjoyment — continued, 
measure  of  damages,  conflict  of  laws,  §  605. 

consideration   as   measure   of   recovery,   rule   in   England   and 

Canada,  §  607. 
existence  of  lien,  satisfaction,  §  609. 
extinguishment  of  adverse  title  by  covenantee,  §  610. 
interest  and  taxes  as  items  of  damages,  §  616. 
partial  breach,  §  609. 
property  as  consideration,    §  606. 
suit  against  remote  covenantor,  §  614. 

value  of  land  at  time  of  loss  as  measure  of  damages,  §  608. 
mitigation  of  damages,  §  611. 
parties,  notice  of  suit  to  covenantor,  §  615. 
eviction  of  animals,  necessity  of  alleging  special  damages,  illustrations, 

§420. 
interest  as  between  landlord  and  tenant,  §  339. 

landlord   and   tenant,   business,   recovery   for   damages   to   business   of 
lessee,   §  868. 
covenant   for   quiet   enjoyment,   breach,   general   rule   of   damages, 
§864. 
what  constitutes  breach,  §  863. 
eviction  of  lessee  as  preventing  recovery  of  rent,  what  constitutes 

eviction,   §  848. 
exemplary  damages  for  breach  of  various  covenants,  §  866. 
mitigation  of  damages  by  lessee,  §  871. 
recoupment  by  either  lessor  or  lessee,  §  876. 
repairs,  covenants  for  repairs  by  lessee,  §  855. 
measure  of  liability  for  not  making,  §  858. 
termination  of  lease  by  lessor,  effect  as  to  rent,  §  847. 
malicious  prosecution,   damages,   elements,   expenses,   §  1238. 
mesne  profits,  costs  of  ejectment  suit  as  damages,  §  993. 

remedy  under  the  code,   §  1000. 
mill  property,  improvement,  nominal  damages,  §  10. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
profits,  required  certainty  of  anticipated  profits,  §  59. 
public  amusement,  exclusion  of  person,  consequential  damages,  injury 

to  public,  §  32. 
special  damages,  necessity  of  alleging,   §  420. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims,  §§  633-639. 
damages  recoverable  by  purchaser  against  vendor  of  land,  adjust- 
ment of  counter  demands  on  rescission,  §  587. 
defaulting  vendee 's  right.  §  586. 
measure  of  damages,  §  570. 
oral  contract,  §  583. 

Election  of  Remedies 

agent 's  violation  of  duty,  remedies,  §  768. 

appeal  and  supersedeas  bonds,  remedies  of  judgment  creditors,  §  531. 

covenants    for    title,    breach    of    covenant,    conveyances,    measure    of 
damages,  §  599. 
nominal  damages  recoverable  if  actual  loss  not  shown,  §  597. 

creditor 's  right  to  make  application  of  payment,  §  238. 

fraud,  false  representations,  remedies  by  purchaser  of  property,  rescis- 
sion, action  for  damages,  §  1174. 

liquidated  damages,  effect  of  stipulation  on  right  of  action,  §  298. 

master    and    servant,    wronerful    discharge    of    employees,    measure    of 
damages.  rempdie=.  §  692. 

penalties  in  affirmative  agreements,  breach,  remedies,  §  471. 

set-off,  counterclaim  and  recoupment,  cross-claim  used  in  defense  can- 
not be  sued  upon,  §  189. 
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election  to  lile  crossclaim  or  sue  on  demand,  §  187. 
replevin  bonds,  damages  when  plaintiff  recovers  as  special  owner,  effect 

of  change  in  statute,  §  508. 
vendor  and  purchaser,  damages  recoverable  by  purchaser  against  vendor 
of  land,  adjustment  of  counter  equities  in  specific  performance, 
§588. 

Elections 

certainty  of  damages,  defeat  of  candidate  for  office  because  of  slander, 

§71. 
returns,  official  bonds,  measure  of  damages  against  sureties,  §  488. 

Electric  Railways 

employees  of,  application  of  Federal  Employers'  Liability  Act  to,  §  1316. 

Electricity 

eminent  domain,  injury  to  property  not  taken,  ascertainment  of  dam- 
ages, facts  which  may  be  considered,  §  1066. 
fire,  liability  of  municipality  for  consequential  damages,  §  16,  nl9. 

Elements  of  Damage 

breach  of  contract,  pecuniary  elements,  other  elements,  §  92. 
character  as  affecting  damages  for  personal  injuries  and  in  action  for 

death,  §  94. 
distinctions  in  matter  of  proof,  §  104. 
elementary  limitation  of  damages,  §  75. 
gains  and  losses,  liability  for,   §  78. 
instructions  erroneous,  verdicts,  excessive  or  insufficient  verdict,  setting 

aside,  §  459. 
loans,  failure  to  loan  money,  §  76. 

greater  damage  than  interest  for  failure  to  loan  money,  §  77. 
losses,  §  79. 

bonds  and  undertakings,  damages  and  costs,  §  85. 

covenants  of  indemnity,  §  82. 

damage  by  relying  on  performance,   §  81. 

expenses  incurred  to  prevent  or  lessen  damages,  §  88. 

employer  may  finish  work  at  contractor 's  expense,  §  91. 
extent  of  duty,  §  90. 
vendor  and  vendee,  §  89. 
indemnity,  liability  for  losses  and  expenses,  §  84. 
indemnity  to  municipality,  counsel  fees,  §  83. 
labor  and  expenditures,  §  80. 

elements  of  damages,  losses,  expenses  incurred  to  prevent  or 
lessen  damages,  §  88. 
notice  to  indemnitor  to  fix  liability,  necessity,  §§  86,  87. 
mental  suffering,  §§  95,  96. 

liability  of  telegraph  companies,  §  97. 
motive,  confusion  of  goods,  how  motive  affects  consequences  of,  §  101. 
distinction  made  for  bad  motive,  contract,  §  99. 
right  to  compensation  not  affected  by  motive,  §  98. 
tort  actions,  §  100. 
nonpayment  of  money,  §  76. 

greater  damage  than  interest,  §  77. 
property  sued  for  improved  by  wronofdoer,   §§  102,  103. 
torts,  personal  torts,   elements   of  damage,  pecuniary   elements,   other 

elements,  §  93. 
value  of  property,  §  105. 

Elevated  Railroads 

eminent   domain,  compensation   for  injury  to  property,  elevated   rail- 
roads and  subways,  §  1080. 
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noise,  smoke,  and  cinders  as  damnum  absque  injuria,  elevation  of  rail- 
road tracks,  §  3. 

trespass,  railroads,  occupation  of  land  by  railroads,  liability  for  dam- 
ages, rental  value,  §  lOlB. 

Elevators 

landlord  and  tenant,  repairs,  lessor's  covenant  to  repair,  breach,  meas- 
ure of  liability,  §  872. 

power  to  operate  elevators  sold,  breach  of  contract  by  seller,  delay  in 
delivery,  evidence  of  rental  value,  §  665. 

shaft,  customer  in  store  falling  through  shaft,  consequential  damages, 
injury  not  foreseen,  §  28,  n28. 

Embezzlement 

cashier,  suretyship,  contract  not  to  be  extended  by  construction,  §  726. 
official  bonds,  private  injuries  covered  by  official  bonds,  §  487. 
salvage  service,  forfeiture  of  right  to  compensation,  §  721. 

Eminent  Domain 

Ch.  XXVI,  §§  1061-1091. 

amount  of  damages,  opinions  of  witnesses,  admissibility,  §§  443,  444. 
assessment  of  damages  and  benefits,  deduction  for  benefits,  special  bene- 
fits, §  1087. 
interest,  allowance  of  interest  on  judgments,  §  333n. 
lands  to  be  considered  in  estimating  damages  and  benefits,  §  1088. 
mitigation  of  liability  by  act  of  third  party,  §  1083. 
time  of,  §  1083. 
breach  of  contract,  damages  recoverable  by  vendor  against  purchaser, 
necessity  that  seller  convey  perfect  title,  effect  of  condemnation 
proceedings,  §  572. 
cause  of  action,  entirety,  successive  actions  for  damage  to  real  prop- 
erty, §  116. 
compensation,  ascertainment  of  amount,  statutes,  §  1061.  ' 

■  basis  for  estimating  value  of  land,  §  1074. 
value  of  condemnor's  purpose,  §1075. 
constitutional  right  to  compensation,  §  1061. 
costs,  elements  as  compensation,  §  1063. 
damnum  absque  injuria,  §  3,  nil, 
elevated   railroads,   measure  of   damages   for   injuries   to   abutting 

property,  §  1080. 
francliises,   compensation   for   injury  to   franchises,   ascertainment 

of  value,  §  1079. 
improvements   by   wrongdoers,   entry   with   or   without  consent   of 

owner,  §  1076. 
injury  to  property  not  taken,  §  1065. 

ascertainment    of   damages,   facts   which   may   be   considered, 

§§  1066-1070. 
compensation,  §  1065. 
consequential  injury,  §  1062. 
expenditures  to  lessen  loss,  §§  1072,  1073. 
remote  damages,  §  1071. 
measure  of  compensation,  market  value  of  property,  §  1064. 
nominal  damages,  §  1063. 

payment,    to    whom    payment    of    compensation    should    be    made, 
existence    of    servitude    or    easements,    rights    remaining    in 
owner,  §  1082. 
purpose  of  use,  effect  on  compensation,  §  1077. 
railroad  property  taken  for  railroad  uses,  §  1078. 
railroad  property   taken   for   street   and   telegraph   uses,  effect  on 

compensation,  proof  of  value,  §  1077. 
right  to  compensation,  §  1061. 
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subways,  measure  of  damages  for  injuries  to  property,  §  1080. 
title  and   nature   of  interest   condemned,   effect   on   compensation, 
§1077. 
injuries   to   various   interests,    damages   in   favor   of    tenants, 

§  1081. 
to  whom  coiujiensation  should  be  paid,  §  1082. 
what  is  just  compensation,  §  1063. 
consequential  injury  to  property  not  taken,  §  1062. 
constitutional  right  to  compensation,  §  1061. 

covenants  for  title,  breach  of  covenant,  what  constitutes  breach,  §  592. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, partial  breach,  §  609. 
property  as  consideration,  condemnation  of  railroad  land,  §  606n. 
damages,  limitation,  nature  of  right  and  mode  of  act,  §  75. 
deduction  for  benefits,  special  benefits,  §§  1084-1087. 
fire  insurance,  damages,  insurance  by  mortgagee,  §  829. 
interest  in  condemnation  proceedings,  allowance,  §§  336,  1091. 

pleading,  how  interest  claimed  in  pleading,  §  387. 
judgments,  effect  of  judgment  for  compensation,  abandonment  of  pro- 
ceedings, §  1090. 
landlord  and  tenant,  rent,  duty  to  pay,  effect  of  taking  premises  for 

public  use,  §  853, 
lateral  support,  property  not  taken,  injury,  compensation,  §  1065. 
market  value,  eminent  domain,  measure  of  compensation,  §  1064. 

property  not  taken,  injury,  compensation,  §  1065. 
mitigation  of  damages,  official  neglect,  §  160. 

nominal  damages,  compensation,  what  is  just  compensation,  §  1063. 
opinion  evidence,  instances  of  rejection  and  admission  of  opinions,  §  443. 
pleading,  interest,  manner  of  claiming  interest  in  j)leading,  §  387. 

special  damages,  necessity  of  alleging,  §  419. 
power  of  eminent  domain,  nature,  extent,  §  1061. 
proof  of  value  and  damages,  §  1089. 
property  which  may  be  taken,    1061. 
public  use,  what  constitutes,  §  1061. 
sale   of    property,   value,    evidence,    actual    sales,   offers    for   property, 

market  quotations,  §  447. 
stipulations  to  les-sen  damage,  injury  to  property  not  taken,  ascertain- 
ment, §  1066. 
taking,  valuation,  time  of  taking  as  fixing  value,  §  1083. 
what  constitutes,  §  1061. 

what  property  may  be  taken  for  public  use,  §  1061. 
trespass,  railroads,  occupation  of  land  by  railroad,  liability  for  damages, 

rental  value,  §  1016. 
trover,  eminent  domain/  recovery  of  value  of  property  condemned  for 

street,  §  1116. 
vendor  and  purcliaser,  damages  recoveralile  by  vendor  against  purchaser, 
necessity  tliat  seller  convey  perfect  title,  effect  of  condemnation 
proceedings,  §  572. 
waiver,  constitutional  right  to  compensation,  §  1061. 

Employees 

see  Master  and  Servant. 

Employers'  Liability  Act 

federal,  see  Federal  Employers'  Liability  Act. 

right  to  compensation,  contractual  exemption  from  liability' for  dam- 
ages, §  6. 

Engineer 

contracts    for   work,   certificate    of   architect,   engineer,   etc.,   necessity, 
effect,  upon  whom  binding,  §  712. 
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malicious  arrest,  consequential  damages  for  torts,  liability,  illustrations, 

§19. 
personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

Engines 

delay  in  delivery,  contract  for  particular  work,  contractor's  liability, 

damages  for  delay,  actual  loss,  §  704. 
landlord  and  tenant,  repairs,  breach  of  covenant  to  repair,  measure  of 

liability,  §  858. 
sales,  breach  of  contract  by  seller,  consequential  damages,  §  663. 
delay  in  delivery,  evidence  of  rental  value,  §  665. 
guaranty,  measure  of  garantor's  liability,  §  729. 
warranty  of  quality,   damages   for  breach,  interest,  expenses  and 
special  injuries,   §§  671,  672,  675. 

England 

agent's  liability  to  third  persons,  measure  of  damages,  action  without 

authority,  §  798. 
bills  and  notes,  acceptance,  effect,  liability  for  re-exchange,  §  561. 
consideration  fraudulent  or  illegal  in  part,  §  549. 
interest  as  damages,  liability  of  drawer  or  indorser,  §  558. 
partial  failure  of  consideration,   §§  544,  548. 
re-exchange   and   damages   on   bills  dishonored,   §  561. 
carriers  of  goods,  demurrage,  detention  of  goods,  §  897. 

injury  to  or  loss  of  goods  having  market  value,  damages,  §  918. 

damages  less  than  value  of  goods  at  destination,  §  923. 
recoupment  against  freight,  §  896. 
chancery    act,    damages    recoverable    by    purchaser    against    vendor    of 

land,  suits  for  specific  performance.  §  590. 
contract  for  particular  work,  breach,  accident  preventing  performance, 

contractor  's  liability,   §  700. 
contract  for  rerv'ce  of  attorney,  evidence  of  value,  §  682. 
contracts  for  services,  express  contracts,  necessity  of  full  performance 

of  entire  contract,  §  686. 
conveyances.  dama<Tes  recoverable  bv  purchaser  against  vendor  of  land, 

m.easure  of  damages  in  England,   §  578. 
copyright,  infringement,  compensatory  and  penal  recoveries,  §  1199. 
covenants   against   incumbrances,   breach,   amount   of   incumbrances   as 

measure  of  damages,  Engl'sh  and  Canadian  rule,  §  624. 
covenants    of   seizin    and    good   right   to    convey,   nature   of   covenant, 

breach,  §§  591,  592. 
covenants  of  warrantv  and  for  quiet  eniovment,  breach,  expenses,  costs 
and  counsel  fees  as  damages,  §  618. 
measure   of   damages,   consideration   as  measure   of   recovery,   rule 
in  England   and   Canada,    §§  606,   607. 
death  by  wrongful  act.  compensation  for  recuniary  losses,  §  1262. 
facts  to  be  considered  in  estimating  damages,  §  1268. 
recovery  of  nominal  damages,  §  1264. 

restriction  to  pecuniary  losses,  rule  in  England  and  Canada,  §  1262. 
eminent  domain,  effect  of  judgment  for  compensation,  abandonment  of 

proceedings,  §  1090. 
escape    of    prisoner,    officers,    neglect    of    duty,    measure    of    damages, 

nominal   damages,   §  489. 
fraud,  defendant 's  belief  in  renresentations,  necessity,  §  1169. 

measure  of  damages,  §13  72. 
insurance,   accxlent  pol'c^es,   scope  of  recovery,   conflict  between  Eng- 
lish and  Amer'can  dee's'ons,  §  836. 
character   of   contract,   life   insurance   as   contract    of   indemnity, 

§832. 
total  loss,  what  constitutes,  §  807. 
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interest,  allowance  against  government,  §  332. 
allowance  on  annuities  and  legacies,  §  344. 

suspension,   tender  stopping  interest,   when  tender  may  be  made, 
§  385. 
leases,    assignment    or    subletting,    breach    of   covenant    not   to   assign, 
damages,  §  861. 
breach  of  covenant  for  quiet  enjoyment,  general  rule  of  damages, 

§  864. 
lessee's  right  to  damages  for  injury  to  business,  §  869. 
malicious    prosecution,   false   petition   to   wind   up   trading   companies, 
§  1235. 
mitigation,  evidence,  §  1240. 
marine   insurance,  losses,   general   average,    §  819. 

loss  in  excess  of  sum  fixed  in  policy,  §  815. 
mesne  profits,  elements  of  damages,  costs  of  ejectment  suit,  §  993. 

limitation  of  dama^'es  to  value  of  use,  consequential  and  punitive 
damages,    §  994. 
nuisance,  interference  with  business,  element  of  damage,  §  1054. 

permanent    injurv,    estoppel    from    recovery    of    future    damages, 
§  1046. ' 
personal  injury,  actions,  parent's  action,   §1252. 

excessive    or    insufficient    verdicts,    power    of    court    over    verdicts, 
§  460. 
reDlevin,    bonds,    condition   for   return    of   property,   English    statutes, 
§  500. 
damages,  defendant's  rights,   §1155. 

increase  in  value  by  defendant,  §  1154. 
sales,  acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,   damages,  remote  losses,   §  649. 
breach  of  contract  by  seller,  non-delivery  of  stock,  §  657. 
warranties  of  title,  existence,   §  668. 
seduction,  gist  of  action,  proof  of  service,   §  1281. 
slander  and  libel,  aggravation  of  damages,  wealth  and  rank  of  parties, 
§1210.  .  .      .  . 

suretyship,    creditor's    duty    to    realize    on    securities,    application    of 
deposit  to  indebtedness,   §  737. 
express   indemnity,   contracts   varyinsr   from   indemnity,   causes   of 

action,  measure  of  recovery,  §  765. 
remedy    for   indemnity,    payment    giving   right   to   reimbursement, 
'  §  750. 
telegraphs  and  telephones,  actions,  form,  parties,  §  972. 
trespass  to  personal  property,  damages  for  taking  or  destroying  prop- 
erty, interest,   §  1096. 
mitigation  of  damages,  application  of  property  to  owner's  benefit, 
§  1105. 
trespass  to  real  propertv,  destruction  of  trees  and  mining  ores,  value 
as  affected  by  defendants'  acts,   §1020. 
exemplary  and  statutory   damages,   §  1031. 
trover,   damages,    general   rule,   exception    as   to   place    of   conversion, 
§1109. 
interest  and  value  of  use  of  property,  §  1115. 
mitigation  of  dama"-es,  §  1140. 
property  of  fluctuating  value,  §  1118. 

English.  Canadian  and  Australian  cases,  §  1123. 
special  and  consequential  damages,  §  1129. 
value  of  property,  enhanced  by  defendant,   §  1128. 
vendor  and  purchaser,  damages  recoverable  by  purchaser  against  vendor 
of  land,  adjustment  of  counter  equities  in  specific  performance, 
§  588. 
defaulting  vendee 's  rights,   §  585. 
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vendor  and  purchaser — continued, 
measure  of  damages,  §  578. 

when  English  rule  does  not  apply,  §  581. 
verdicts,   excessive   or   insufficient   verdict,   power   of   court,   remittitur, 
§460. 
impeachment  by  affidavits,  §  456. 
vessels,    carriers    of    goods,    delay    in    transportation,    loss    of    market 
value,  §  909. 

Engravings 

baggage,  what  constitutes  baggage,  §  954. 

Enhancement  of  Damages 

attachment  bonds,  wrongful  attachment,  damages  recoverable,  §  512. 

contracts  for  works,  liability  of  employer  for  delaying  or  stopping 
work,  effect  of  not  abandoning  contract,  performance  stopped  by 
law,  certainty  of  proof  of  profits,  collateral  contract,  §  714. 

sales,  liability  of  factors  for  failure  to  sell  at  certain  time,  §  781. 

Enticing 

certainty  of  proof  of  future  damages,  action  for  enticing  away  appren- 
tice, servant  or  son,  or  procuring  discharge  of  servant,  §  122. 

Entirety  of  Causes  of  Action  and  Damaged 

Ch.  IV,  §§  106-142. 

Epilepsy 

pleading,  special  damages,  necessity  of  alleging,  §  421. 

Equity 

accord   and   satisfaction,  act  or   promise   which  is  new  consideration, 

sufficiency,  §  249. 
appeal  and  supersedeas  bonds  in  federal  supreme  court,  §  532. 
bills  and  notes,  re-exchange  and  damages  on  bills  dishonored,  §  561. 
stipulations  for  attorney's  fees  and  costs,  effect  on  negotiability, 
amount  recoverable,  §  564. 
bills   of   exchange,    doctrine   of    re-exchange,   foundation   on   equitable 

principles,  §  561. 
bonds,  avoidance  of  penalties,  American  statutes  and  practice,  §  474. 
obligation,  effect  of  failure  to  perform  at  law  and  in  equity,  §  470. 
measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §  489. 
penalty  as  limit  of  recovery,  exception  as  to  interest,  §  477. 
cause  of  action,  entirety,  continuance  of  wrong  not  presumed,  §  126. 

recovery  by  party  in  whom  legal  interest  is  vested,  §  130. 
compensation,  object  of  law  of  damages,  §  12. 

covenants  against  incumbrances,  breach,  amount  paid  to  remove  incum- 
brance as  damage,  §  623. 
defenses  and  crossclaims  against  purchase  money,  §  635. 
covenants  for  title,  seizin  and  good  right  to  convey,  measure  of  damages 
for  breach  of  covenants,  consideration  paid  and  interest,  §  593n. 
mitigation  or  prevention  of  damages,  §  601. 
presumption  of  consideration,  admissibility  of  evidence,  §  594n. 
cross-bill,  pleading,  special  damages,  necessity  of  alleging,  §  419. 
dower,  extinguishment  of  dower  right,  §  1004. 
exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 

rule  of  United  States  Supreme  Court,  §  392. 
indemnity  bond,  penalties,  amount  of  damages,  recovery,  power  of  court 

of  equity,  §  474. 
injunction  bonds,  damages,  mode  of  assessing,  §  523. 
damages  from  restraint  of  injunction,  §  527. 
power  of  court  of  equity,  §  521. 
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interest,  agreements  for  interest,  rate  applicable  after  debt  due,  §  308. 
agreements    for    more    than    legal    rate    before    maturity,    usury, 

effect,   §  313. 
bills  and  notes,  §  556. 

judgments,  allowance  of  interest  on,  §  334. 
on  judgments  i)ending  review,  §  389. 

patents,  interest  on  damages  for  infringing  patents,  §  340. 
pleading,  how  interest  claimed  in  pleading,  §  387. 
quantum  meruit  claim  to  interest  between  vendor  and  purchaser, 

§  328. 
rate  applicable  after  debt  is  due,  §  308. 
suspension,  payment  prevented  by  legal  process,  §  381. 
landlord    and    tenant,    actions    for    use    and    occupation,    measure    of 

recovery,  evidence,  §  843. 
liquidated  damages,  certainty,  contracts  for  payment  of  money,  §  286. 
effect  of  stipulation  upon  right  of  action,  §  298. 
validity  of  contract,  §  279. 
waiver  of  right,  §  299. 
marslialing   and   distribution,  rights   of  creditors  where   funds   belong 

to  two  depositors,  §  196. 
multiplicity   of   suits,   parties,   joint  right   or   liability,   determination, 

principles,  §  137. 
mutual  credits,  compensation  by  mutual  demand,  §  148. 
nuisance,  successive  actions,  continuity  of  nuisance,  requiring  successive 

action,  §  1038. 
object  of  law  of  damages,  award  of  compensation,  §  12. 
parties,  joint  and  several  liability  for  torts,  §  140. 
patent  infringement 

compensation  in  equity,  computation  of  profits,  §§  1190,  1191. 
computation,  to  what  time  made,  §  1192. 
interest  on  profits,  §  1197. 

right  to  recovery,  exemplary  damages,  §  1188. 
theory  on  which  allowed,  §  1189. 
payments 

application,  by  court,  §  241. 

general  payment  applied  to  oldest  debt,  §  243. 
pro  rata  application,  §  242. 
pleading,  interest,  manner  of  claiming  interest  in  pleading,  §  387. 
recoupment,   election   of   defendant  to  file  erossclaim   or  sue  upon  his 
demand,  §  187. 
nature  of  defense,  §  170. 
relief  from  forfe'tures.  contracts  for  services,  express  contract,  neces- 
sity of  full  performance,  inability  to  perform,  §§  687-689. 
restitution  after  reversal  of  judgment,  how  made,  §  468. 
sale  of  business,  bills  and  notes,  consideration,  partial  failure  of  con- 
sideration, admissibility  of  evidence,  §  547. 
sales,  breach  of  contract,  damages,  right  of  seller  to  recover  purchase 

price  and  interest,  abatement  of  price,  §  567. 
set-off  of  judgments,  power  of  court  to  direct  set-off,  §  198. 
suretyship,  creditor's  duty  to  realize  on  securities,  refusal  of  payment, 
application  of  deposit  to  indebtedness,  §  737. 
discharge  or  reduction  of  surety 's  responsibility  by  act  of  creditor, 

§735. 
reloa^'e  of  one  or  more  of  several  parties,  effect,  §  742. 
remedies  for  indemnity,  action  against  principal  for  money  paid, 
§745. 
contribution  between  co-sureties,  §  754. 

insolvency  of  co-surety,  firm  as  one  surety,  §  757. 
who  are  co-sureties,  proof  of  relationship,  bonds  in  legal 
proceedings,  contribution  in  cases  of  tort,  §  755. 
measure  of  recovery,  §  748. 
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•who  is  principal,  §  746. 
right  of  subrogation,  when  and  to  -whom  available,  §  736. 
right  of  surety  to  compel  debtor  to  pay,  §  749. 
right   to   set  up   recoupment,   equitable   offset    of   joint   indebted- 
ness, §  744. 
tender,  effect  of  plea  of  tender,  §  275. 

necessity  of  keeping  tender  good,  §  272. 
requisites,  tender  must  be  kept  good,  §  272. 
trade-marks,   infringement,    damages,   measure   of    damages   in    equity, 

§§ 1201,  1202. 
usury,  recovery  under  usury  statutes,  §  316. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  coun- 
terclaims, defenses  in  equity,   §§  6.32,   641. 
breach  of  contract  by  vendor,  defaulting  vendee 's  right,  §  586. 

necessity  that  seller  convey  perfect  title,  effect  of  condemna- 
tion proceedings,   §  572. 
oral  contract,  §  583. 

rescission,  adjustment  of  counter  demands,  §  587. 
suits  for  specific  performance,  §  590. 
violation  of  rights,  actual  damages,  triviality,  right  to  nominal  dam- 
ages, §  11. 

Escape 

animals,  consequential  damages,  injury  not  foreseen,  §  28. 

carrier 's  duty,  recovery  by  shipper  for  expenses  and  labor  in  lessen- 
ing loss,  §  921. 
trespass  to  real  property,  aggravation,  special  damages,  §  1028. 
bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
debtor's  escape,  officer's  neglect  of  duty,  measure  of  damages,  nominal 

damages,  §  489. 
rape  by  escaped  convict,  consequential  damages,  proximate  consequences 
of  act  or  omission,  effect  of  extraordinary  circumstances,  §  35. 

Escrow 

breach  of  covenant  against  incumbrances,  rule  of  damages,  payment  of 
incumbrances,  damages  if  not  paid,  §  623, 

Estates 

see  Eemainders  and  Eeversions. 
covenant  for  title 

breach,  inferior  estate,  §  591. 

life  estates  conveyed,  ascertainment  of  value,  use  of  life  tables, 

§  601. 
measure   of   damages  for  breach   of  covenants,  consideration 
paid  and  interest,  §  593n. 
difference    in    value    between    fee-simple    and    copyhold 
estates,  §  601. 
recovery  of  nominal  damages,  actual  loss  not  shown,  §  598. 
covenants  for  title  as  covenants  in  presenti,  §  592. 
parties,  joint  riglit  or  liability  for  tort,  determination,  §  137. 
trespass  to  real  property,  tenants,  damages  in  suit  by  tenants,  §  1012. 
value,  breach   of  covenants,  measure  of  damages,  existence  of  dower 
right,    §  612. 

Estates  of  Decedents 

see  Executors  and  Administrators. 

Estoppel 

agent 's  duty  to  render  accounts,  effect  of  misrepresentations,  §  784. 
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appeal  and  supersedeas  bonds,  instances  of  liability,  specific  conditions, 

§  536. 
bonds,  conditions,  instances  of  liability  under  statutes  specifying  certain 

conditions  of  appeal  bonds,  §  536. 
carriers,  duty,  goods  lost  or  injured,  conduct  of  shipper  as  affecting 

damages,  §  925. 
compensation  of  laborers,  effect  of  statutes  fixing  rate,  damages  for 

breach  of  contract,  §  678. 
contracts  for  particular  work,  demand  for  extra  work,  basis  for  adiust- 

ment,   §  707. 
contracts  for  services,  compensation  of  laborers  fixed  by  statute  effect. 

§  678. 
implied  contracts,  duty  to  pay  for  services  rendered,  §  679n. 
contractual  exemptions  from  liability  for  damages,  §  6. 
covenants    against    incumbrance,   breach,    amount   paid    to    remove   in- 
cumbrance as  damage,  §  623. 
covenants  for  title,  breach,   recovery  of  nominal  damages,  actual  loss 

not  shown,  §§  597,  598. 
factors,  accounts,  duty  of  factor  to  render,  effect  of  misrepresentation, 

§784. 
interest,  recovery,  interest  as  compensation,   §  321n. 
leases,  repairs,  covenants  for  repairs  by  lessee,  §  855. 
payment,  what  is  not  payment,  §  217. 

public  ofacers,  bonds,  neglect  of  duty  by  other  oflicers,  effect,  §  482. 
receiver 's  bonds,  liability  of  sureties,   §  539a. 
release,  covenant  not  to  sue  as  release,   §  258. 

what  constitutes,   §  259. 
replevin  bonds,  actions,  defenses,  mitigation  of  damages,  §  507. 

effect  of  judgment  in  replevin  suit,   §  506. 
sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses  and 

special  injuries,  §  671. 
sureties,  actions  on  bond,  liability  for  executor 's  debt  to  estate,  §  495. 
trespass  to  real  property,  suit  by  executors,  damages,  §  1013. 
trover,  evidence  of  value,  §  1113. 

"Et  al." 

attachment  bonds,  parties  who  may  sue,  §  511. 

Eviction 

see  Landlord  and  Tenant.  • 

Evidence 

adaptation  of  evidence  to  damages  claimed,   §  437. 

agency,  commercial  and  insurance,  certainty  of  damages,  §  69. 

amount  of  damages,  necessity  of  proof,  §  2. 

opinions,  admissibility,   §  444. 
animals  injured,  admissibility  of  evidence,  necessity  of  alleging  special 

damage,   §  420. 
annuity  and  life  tables,  admissibility  in  evidence,  §  455. 
attorneys,    actions   for    compensation,   value   of   services   rendered,   ad- 
missibility of  evidence,  §  682. 
bills  and   notes,  consideration,  parol  evidence  to  show  defect  of  con- 
sideration, §§  551,  554. 
breach  of  marriage  promise,  excuse  for  breach  of  contract,  §  989. 
burden  of  proof 
payment,  §  232. 

application,    debtor's    right    to    direct    application,    evidence, 
§237. 
carriers,  duty  of  carrier,  goods  lost  or  injured,  proof  of  value,  §  933. 
carriers  of  passengers,  negligence  or  breach  of  duty,  proof  of  damages, 
§§945,  946. 
Suth.  Dam.  Vol.  V.— 67. 
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certainty  of  proof  of  future  damage,  action  for  enticing  away  appren- 
tice, servant  or  son,  or  procuring  discharge  of  servant,  §  122. 
conflict  of  laws,  interest,  pleading  and  proof  of  foreign  law,  §  867. 
contracts  for  services,  evidence  of  value  of  services,  §  680. 
oral  agreements,  right  to  prove,  implied  contract,  §  679. 
quantum  meruit  recovery,  defenses,  §  679. 
covenants    for    title,    breach    of,    measure    of    damages,    consideration, 

presumption  of  consideration,  admissibility  of  evidence,  §  594. 
covenants  of  warranty  and  quiet  enjoyment 

breach,  consideration  as  measure  of  damages,  English  rule,  §  607. 
measure  of  damages,  value  of  land  at  time  of  loss,  §  608. 
what  constitutes  breach,  §  604. 
death  by  wrongful  act,  children,  right  to  recover  for  death  of  child, 

damages,  §  1272. 
elements  of  damage,  distinctions  in  matter  of  proof,  §  104. 
eminent  domain,  proof  of  value  of  property  and  damages,  §  1089. 
exemplary   damages,   enhancement   and  mitigation   of   exemplary   dam- 
ages, §  404. 
exhibits  injured  parts,  exhibition  of  means  of  injury,  §  452. 
Federal  Employers'  Liability  Act,  actions  under,  §  1354. 
fire  insurance,  proof  of  damages,  §  825. 
fraud,  pleading  and  evidence,  necessary  allegations,  §  1180. 
hearsay  evidence,  dogs,  proof  of  value  of  dogs,  §  449. 

value,  evidence,  admissibility,   §  445. 
impeachment  of  contract,  marine  insurance,  liability  of  insurer,  under 

valued  policies,  admiralty  and  fire  policies,  §  806. 
injunction,   damages   recoverable   for   restraint   of   injunction,   admissi- 
bility of  evidence,  §  526. 
intendments  against  defendant  for  holding  back  evidence,  §  439. 
intendments  against  plaintiff  for  holding  back  evidence,   §  440. 
liquidated  damages,  intention  to  liquidate,  evidence,  effect  of,  §  284. 
mesne  profits,  rental  value,  proof  of,  §  995. 
nervous   prostration,   pleading,   necessity   of   alleging  special   damages, 

§  421. 
opinions  upon  subjects  of  common  experience  and  observation,  §  442. 
parol  evidence,  bills  and  notes,  parol  evidence  to  show  defect  of  con- 
sideration, admissibility,   §  551. 
contracts  for  services,  compensation,  statute  of  frauds,  §  684. 
payment,  §  233. 

application,  debtor's  right  to  direct  application,  §§235,  237. 
pecuniary  items  of  damage,  necessity  of  proof  by  plaintiff,  opinions, 

§  441. 
personal  injuries,  earning  capacity  diminished,  evidence,  §  1248. 

expression,  conduct  and  religious  belief  of  sufferer  as  evidence  of 

damages,  §  453. 
physical  examination  of  plaintiff,  discretion  of  court,  §  451. 
l^rospective  damages,  number  of  actions  maintainable,  §  1251. 
photographs  as  evidence  of  damages,  §  454. 
pleading,  allegation  of  damage,  nuisance,  §  1060. 

general  allegation  of  damage,  proof  under,  §  418. 
]>resumptions,  cause  of  action,  entirety,  continuance  of  wrong  not  pre- 
sumed, §  126. 
evidence  of  payment,   §  233. 
prospective  damages,  certainty  of  proof,  §  121. 
quantum  meruit  recovery  for  services,  evidence,  defenses,  §  679. 
release,  extrinsic  evidence,  §  255. 

requisites,  what  will  operate  as  release,   §  258. 
replevin  bonds,  evidence  of  value  of  property,  §  504. 
res  gestae,  exemplary  damages,  enhanpement  and  mitigation,  wealth  of 
defendant,  scope  of  inquiry,  §  405. 
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sales 

breach  of  contract  by  seller,  evidence  of  loss,  §  653. 
proof  of  value  of  property,  §  654. 

sale  of  good  will,  compensation,  certainty  of  proof,  §  658. 
seduction,  damages  recoverable,  exemplary  and  compensatory  damages, 
evidence  to  be  considered,  §  1283. 
mitigation   of  damages,  evidence,  chastity,   §  1284. 
suretyship,  creditor's  duty  to  realize  on  securities,  refusal  of  payment, 

application  of  deposits  to  indebtedness,   §  737. 
use  and  occupation,  measure  of  recovery,  continuance  of  terms  of  lease,' 

conduct  of  parties,  evidence,  §§  842,  843. 
value,  evidence,  §  445. 

actual  sales,  offers  for  property,  market  quotations,  §  447. 
dogs,  proof  of  value  of  dogs,  §  449. 
elements  of  value,  §  448. 
opinions,  §  446. 

value  at  particular  place,  evidence,  admissibility,  §  445. 
verdicts 

excessive    or    insufficient,    irrelevant    evidence,   power    of   court   to 
order  remittitur,  §  460. 
lack  of  evidence  to  sustain,  remittitur,  §  459. 
wealth  of  defendant 

exemplary    damages,    enhancement    and    mitigation    of    exemplary 
damages,  §  404. 
joint  liability  for,  §  407. 
scope  of  inquiry,  §  405. 
written  instruments,  landlord  and  tenant,  actions  for  use  and  occupation, 
lease  as  evidence  of  value,   §  841. 

Excavations 

see  Adjoining  Landowners. 

animals  injured,  consequential  damages,  liability  as  affected  by  ex- 
traordinary circumstances,  illustrations,   §  35. 

cause  of  action,  entirety,  successive  actions  for  damage  to  real  prop- 
erty, §  114. 

eminent  domain,  payment,  to  whom  payment  of  compensation  should  be 
made,  existence  of  servitude  or  easements,  rights  remaining  in 
owner,    §  1082. 

flooding  land,  consequential  damages,  proximate  consequences  of  act 
or  omission,  wilful  or  malicious  injuries,   §  44. 

highways  and  streets,  consequential  damages  in  highway  cases,  §  26. 

nuisance,  lateral  support,  removal,  right  to  damages,  §  1053. 

trespass  quare  clausum  fregit,  nature  of  action,  §  1010. 

wilful  or  malicious  injuries,  consequential  damages,   §  44. 

Exchange 

bills  and  notes 

re-exchange  and  damages  on  lulls  dishonoi'ed,  §  561. 
when  not  recoverable,   §  562. 

Exchange  of  Property 

breach    of   covenants    of    warranty   and   quiet   enjoyment,   measure    of 

damages,  where  property  is  consideration,   §  606. 
broker's  compensation,  amount,  basis  for  computation,  §683. 
effect  of  misconduct,  §  683. 

right  to  recover  commissions,  performance  of  services,  §  683. 
fraud,  expressions  of  opinion,  effect,  §1166. 

false  representation   of  agent,  liability  for  damages,  exchange  of 

property  effected,   §  1174. 
false  representations,  measure  of  damages,  difference  between  value 
and  amount  paid,   §§1171,  1172. 
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interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329. 
liquidated  damages,  contracts  for  payment  of  money,  interest  as  dam- 
ages,  §287. 
stiiiulations  when  damages  are  uncertain,  §§290,  293. 
payment  by  note,  bill  or  check,  §  22.5. 
recoupment  and  counterclaim,  connection  between  cause  of  action  and 

cross-claim,  §  183. 
recoupment  for  fraud,  breach  of  warranty,  negligence,  etc.,  §  179. 
telegraphs  and  telephones,  message  not  delivered,  damages  recoverable, 
§  961. 
negligence  in  transmitting  message,  liability  when  object  of  sender 
is  known,  §  961. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  measure  of  dam- 
ages, English  rule,  application,  §  .581. 
damages   recoverable   by   vendor   of  land   against   purchaser,   con- 
veyance in  consideration  of  non-pecuniary  covenants,  §  576. 
recovery  when  contract  does  not  fix  price,  §  575. 

Executions 

abuse  of  process,  trespass  to  personal  property,  trespass  from  beginning, 

damages,  §  1107. 
attachment,  forthcoming  bonds,  §  517. 

bond  to  stay,  execution,  suretyship,  measure  of  surety's  liability,  §  723n. 
bonds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  536. 
measure  of  damages  against  sureties  on  official  bonds,  §  488. 
breach  of  bond  or  non-performance  of  agreement,  assignment,  assess- 
ment of  ■  damages  and  costs,  statute  of  8  and  9  William  III, 
§  472. 
breach  of  contract  not  to  issue,  execution,  elements  of  damage,  losses, 

§79. 
capias,  release,  what  constitutes  release,  §  258. 
collection  enjoined 

injunction  bonds,  defenses,  facts  not  available  as  defenses,  §  .529. 
what  may  be  shown  as  defense,  §  530. 
collection,  mitigation  of  damages,  official  negligence,   §  160. 
disposal  of  goods  seized  imder  process,  cause  of  action,  entirety,  what 

is  not  a  double  remedy,  §  119. 
exempt    property    sold,    official    bonds,    measure    of    damages    against 

siireties,  §  488. 
failure  to  levy,  mitigation  of  damages,  official  neglect,  §  160. 
failure  to  return,  penalties,  no  interest  on  penalties,  §  330. 
false  return,   officers,   neglect   of   duty,  measure   of  damages,  nominal 

damages,  §  491. 
indemnity   bond,   penalties,    amount    of    damages,   recovery,   power    of 

court  of  equity,  §  474. 
injunction  bends,  damages  recoverable,  collection  of  judgment  enjoined, 
§528. 
damages  from  restraint  of  injunction,  §§  527,  528. 
facts  not  defenses.   §  529. 
interest,   allowance,   judgments,    §  333. 
judgment  pending  review,  §  389. 

suspension,  tender  stopping  interest,  when  tender  may  be  made, 
§386. 
issuance,  parties,  joint  liability,  extinguishment  or  severance,  §  136. 
judgments,  certainty,  necessity  that  judgment  be  certain,  §  467. 

bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
levy 

consequential  damages,  act  of  injured  party,  fraud  and  exposure 
to  peril,  §  39. 
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proximate   cause,   acts   of   injured  party,  fraud  and   exposure 
to  peril,  §  39. 
creditor's  right  to  make  application  of  payments,  §  238. 
mitigation  of  damages,  measure  of  prevention,  return  of  property, 

discharge  of  plaintiff 's  debt,  §  156. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 

private  injuries  covered  by  official  bonds,  §  487. 
parties,  general  and  special  owners,  §  139. 

joinder  of  parties,  general  and  special  owners,  §  139. 
payment,  mode  of  making  payment,   §  216. 
trespass  to  personal  property,  special  and  consequential  damages, 

remote  damages,  §  1102. 
trespass  to  real  property,  mitigation  of  damages,  §  1027. 
wrongful  levy,  measure  of  damages,  §  1144. 
lien,  tender,  effect  of  tender  on  collateral  securities,  §  277. 
mesne  profits,  who  may  recover,   §  992. 

officers,    bonds,    liability    of    public    officers,    adjustment    of    liability 
between  sets  of  sureties,  §  481. 
measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §  490. 
measure  of  damages  against  sureties  on  official  bonds,  §  488. 
private  injuries  covered  by  official  bonds,  §  487. 
payment  to  plaintiff  after  suit,  effect,  §  436. 
payment,  to  whom  payment  may  be  made,   §  231. 
rent,    attachment    bonds,    wrongful    attachment,    damages    recoverable 
§  513. 
closing  rented  premises,  measure  of  damages  against  sureties  on 
official  bonds,  §  488. 
replevin,   recovery   for   intermediate  injury  and   depreciation   of  prop- 
erty,  §  1151. 
restitution  after  reversal  of  judgment,  compensation  for  loss  of  use  of 

property,  liability  of  third  parties,  §  469. 
return,   failure   to   return,   interest,   allowance  on  statutory   penalties, 

§  330. 
sale 

injunction  bonds,  damages,  defenses,   §  530. 

damages  from  restraint  of  injunction,  §  527. 
measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §  491. 
officers,  neglect  of  duty,  measure  of  damages,  nominal  damages, 

§491. 
payment,  to  whom  payment  may  be  made,  §  231. 
stay,  bonds,  conditions,   §  536. 

suretyship,    creditor's    duty    to    acquire    liens,    necessity    of    notice    of 
reliance,  §  739. 
surety's  remedies  for  indemnity,  contribution  between  co-sureties, 
who  are  co-sureties,   §  755. 
liability  of  principal  for  surety's  costs,  §  752. 
telegrams,  delay  in  transmission  or  delivery,  loss  of  claim,  attachment 

of  property  bj^  other  creditors,  §  965. 
trespass,    exemplarv    damages,    ratification    of    unauthorized    acts    of 

officers,  §  10i51. 
trover,  mitigation  of  damages,   §  1141. 

Executors  and  Administrators 

accounting,  interest,  allowance  of  interest  against  agents,  trustees  and 

officers,  §  353. 
actions,  recoupment,  parties,  §  175. 
ad  damnum,  limit  of  recovery,  erroneous  claim  of  damages,  §  417. 
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appeal  and  supersedeas  bonds,  liability  in  state  court,  judgment  partly 

for  money  or  in  rem,  §  535. 
application  of  profits  of  property,  mitigation  of  damages,  measure  of 
prevention,    return    of    property,    discharge    of   plaintiff's    debt, 
§  156. 
appointment   of  executor,  release,  what  constitutes  release,   §  258. 
bills  and  notes,  want  or  failure  of  consideration,  §  542. 
bonds,  actions  on  bond  as  to  sureties,  liability  for  executor's  debt  to 
estate,  §  495. 
appeal  and  supersedeas  bonds,  conditions,  §  531. 
express     indemnity,     damages     recoverable,     costs,     expenses     and 

attorney 's  fees,  remote  and  consequential  losses,  §  762. 
guardian  's  liond,  mitigation  of  damages,  §  497. 
interest,  necessity  of  demand,  §  351. 

probate  bonds,  conditions  of  administration  bonds,  history,   §  493. 
suretyship,    creditor 's    duty    to   acquire   liens,   necessity   of   notice 
of  reliance,  §  739. 
measure  of  surety 's  liability,   §  723n. 

remedies  for  indemnity,  contribution  between  co-sureties,  §  754, 
accrual   of   right   of   action,   voluntary   payment,   validity 

of  debt,  conflict  of  laws,  §  759. 
payment  giving  right  to  reimbursement,  §  750. 
child  injured,  imputed  negligence,  §  27. 
claims 

interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329. 
allowance  of,  on  judgments,  §  333n. 
damages  incident  to  debt,  §  372. 
judgments  pending  review,   §  389. 
money  had  and  received,  §  352. 
pleading,  how  interest  claimed  in,  §  387. 
compensation,  quantum  meruit,  recovery  for  services  rendered,  §  679. 
contracts  for  services,  implied  contracts,  right  to  recover  for  services 

rendered,  §  679. 
contracts  of  deceased,  recoupment  and  counterclaim,  parties,  §  175. 
covenants  of  warranty  and   quiet  enjovment,  right  of  action,  parties, 

§  603. 
death  by  wrongful  act,  damages,  pecuniary  loss  to  estate,  §  1277. 
distribution  of  estate,  consequential  damages,  intervening  cause,  money 

deposited  in  bank  lost,  measure  of  damages,   §  37. 
dividends,  consequential  damages,  injury  to  third  person,  forged  note 

decreasing  dividends  of  estate,   §  333. 
executors  de  son  tort,  factor 's  rights,  reimbursement  by  sales,   §  790. 
exemplarv  damages  as  compensation  and  punishment,  who  may  recover, 
§  401. 
liability  of  estates  for  exemplarj'  damages,   §  412. 
Federal   Employers'  Liability   Act,  power  to  compromise,    §1344. 
husband  and  wife,  trespass  to  real  property,  gist  of  action,  who  may 

sue,   §  1009. 
interest,   allowance   against   agents,   trustees   and   officers,   §  353. 

contracts    for    services,    implied    contracts,    right    to    recover    for 

services  rendered,  interest  on  compensation,  §  679. 
suspension,  miscellaneous  cases,   §  380. 
master  and   servant,  breach   of  contract,  compensation  as  measure  of 

damages,  §  678. 
mitigation  of  damages,  measures  of  prevention  of  damage,  return  of 

property,   §  156. 
money  paid,  allowance  of  interest  on  money  paid,  §  327. 
payment,  application,  debtor's  right  to  direct  application,   §235. 
application  of  general  payment  to  debt  least  secured,  §  245. 
persons  to  whom  payment  may  be  made,  §  231. 
retaining  money  by  executors,  §  222. 
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persona^I^hi.n,ries,    expenses    for   physical   and    surgical    aid,    recovery, 

plea  of  plene  administravit,  retainer,  evidence,  §  222 
pleading,  erroneous  claim  of  damage,  effect,  §  417. 
probate  bonds,  actions  on  bond,  liability  for  executor's  debt  to  estate 
§  495.  ' 

bonds   for  administration,   §493. 
conditions  in  general,   §  49.'5. 

execution  of  probate  bonds,  manner,  recoveries  which  may  l)e  had 
S  494.  ' 

guardian 's  bond,   mitigation   of  damages,   §  497. 
liability  as  between  sets  of  sureties,  §  498.' 
mitigation  of  damages,  §  497. 
promise  to  pay  for  services,  contracts  for  services,  implied  contracts 

right  to  recover  for  services  rendered,  §  679. 
public    administrators,    actions    on    bond    as    to    sureties,    liability    for 

executor  's  debt  to  estate,  §  495. 
recoupment  and   counterclaim,   parties,   §  175. 
release,  requisites,  what  will  operate  as  release,  §  258. 
rent,  apportionment  of  rent,   §  849. 

sales,  allowance  of  interest  against  agents,  trustees  and  officers,  §  353. 
breach   of   contract,   damages   recoverable  by   vendor  against   pur- 
chaser, measure  of  damages,   §  570. 
direct   damages,   what   constitutes   direct   damages,    §  14. 
liquidated    damages,    payment    of   fixed   sum   for   partial   or   total 

breach    of   contract,    §  294. 
warranties  of  title,  existence,   §  668. 
implied  warranty,   §  668. 
set-off  of  judgments,  interest  of  real  parties  considered,  §  200. 
settlements,  bonds,  liability  as  between  sets  of  sureties,   §498, 
tender,  persons  by  wliom  tender  may  be  made,  §  264. 

persons  to  whom  tender  should  be  made,  §  265. 
trespass   to   real   property,   executors    and   administrators,   damages   in 

suit  by  executor,  personal  representative  or  trustee,   §  1013. 
trover,  mitigation  of  damages,  §  1141. 
usury,  who  may  take  advantage  of  usury,  §  314. 

Exemplary  Damages 

Ch.  IX,  §§390-412. 

actual  damages,  exemplary  damages  based  on  actual  damages,  nominal 
damages,  §  406. 

ad  damnum,  limit  of  recovery,  erroneous  claim  of  damages,  §  417n. 

admiralty,  torts,  exemplary  damages,   §  1286. 

agent's    disregard   of   orders,   purchase,   shipment   and   sale   of   goods, 
§  773.  *         ' 

aggravation,  enhancement  and  mitigation  of  exemplary  damages,  wealth 
of  defendant,  scope  of  inquiry,  §  405. 
malice  in  law  and  malice  in  fact,  §  394. 

alienation  of  affections,  action  liy  wife,  damages  recoverable,  evidence. 
§1285.  ' 

amount,  §  2. 

assault  and  battery,  grounds  autliorizing  allowance  of  exemplary  dam- 
ages, §  393. 

mitigation  of  damages,  effect  of  criminal  prosecution  and  fine  of 
offender,  §  151. 
associations  and  societies,  liability  of,  §  412. 
attachment 

bonds,  damages  recoverable,   §  512. 

exemplary  damages,  recovery,  §  513. 
restriction  or  denial,  rule  in  Washington,  §  400. 
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attorneys 

advice  of,  exemplary  damages,  enhancement  and  mitigation,  wealth 
of  defendant,  scope  of  inquiry,  §  405. 
mitigation  of  damages,  absence  of  malice,  §  150. 
negligence,  consequential  damages  for  torts,  right  to  damages,  §  16. 
baggage,  sleeping  car  companies,  liability,  §  956. 
basis    of    exemplary    damages    oil   actual    damages,    nominal    damages, 

§406. 
breach  of  marriage  promise,  right  to  recover  exemplary  damages,  §  987. 
carriers  of  goods,  delay,   transportation  of  dead  bodies,  physical  and 
mental  suffering  as  elements  of  damage,  §  915. 
duty  of  carrier,  goods  lost  or  injured,  exemplary  damages,   §  930. 
carriers  of  passengers,  assault  by  servant,   damages  for  physical  and 
mental  suffering,  §  942. 
ejection,   §  937. 

enhancement   of   damages,   negro   trainman  assisting  in  mak- 
ing ejection,  §  939. 
injury,  damages  for  ejection  without  physical  injury,  excessive 
verdicts,   §  953n. 
negligence  or  breach  of  duty,  exemplary  damages,  §§  950,  951. 
refusal  to  carry,  damages,  §  935. 
seats,   wrongfully   placing   white   passenger   in    coach   for   colored 

people,  §  948. 
threat   of   ejection,   liability    of   carrier   for,   exemplary   damages, 
§  937. 
causes  of  action,  entirety,  double  remedies,  §  119. 
compensation,    exemplary    damages    as   compensation   and   punishment, 

who  may  recover,  §  401. 
conflict  of  laws  as  to  allowance  of  exemplary  damages,  §  392. 
contracts   for  services,  measure   of   damages,  recovery  under  statutes 

for  unpaid  wages,  §  678. 
damages  affected  by  object  of  action,  distinction  in  pursuit  of  prop- 
erty, detinue  and  replevin,   §  1146. 
death  by  wrongful  act,  exemplary  damages,  §  1263. 
elements  of  damage,  mental  suffering,   §§95,  96. 

value  of  property,  §  105. 
eminent   domain,   compensation   for   injury  to   property,   elevated  rail- 
roads and  subways,   §  1080. 
escape  of  debtor,  officers,  neglect  of  duty,  measure  of  damages,  §  489. 
estates  of  decedents,  liability  of,  §  412. 
false  imprisonment,  §  1258. 

pleading,   special   damages,  punitive   damages,   §  1257. 
fraud,  exemplary  damages,  right  to  recovery  in  addition  to  compensa- 
tory damages,  interest,   §  1178. 
grounds  authorizing  allowance  of  exemplary  damages,   §  393. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 
injimction,  §  527. 
scope  and  effect  of  obligation,   §  520. 
iiiterest,  allowance  of  interest  in  actions  for  torts,  §  355. 
interest  as  compensation,  §  320. 

invasion  of  rights,  presumptions  of  injury,  right  to  damages,   §  2. 
joinder  of  actions,  parties,  joint  and  several  liability  for  torts,  §  140. 
joint   liability,    exemplary   damages,   basis   of    exemplary   damages    on 

actual' damages,  nominal  damages,  §  407. 
leases,  covenants,  exemplary  damages  for  breach  of  various  covenants, 

§866. 
malice  in  law  and  malice  in  fact,  §  394. 
malicious  prosecution,  elements  of  damage,  §  1238. 

mental    anguish,    necessity    that    anguish    proceed    from    act    causing 
physical  injury,   §  i95. 
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Mental   anguish — continued. 

nervous  shock   as  physical   injury,  consequential   damages,   miscel- 
laneous cases,   §  24. 
mesne  profits,  recovery  in  action  for,  §  994. 
mitigation,   §  154. 

enhancement  and  mitigation  of  exemplary  damages,  §  404. 
wealth  of  defendant,  scope  of  inquiry,  §  405. 
motive,  allowance  of  exemplary  damages,  difference  of  views,  §§  391,  392. 
compensation    for    wrongs    done    with    bad    motives,    violation    of 
contract,  §  390. 
municipal  corporations,  liability  of,  §  412. 
nuisance,    recovery    of    exemplary    damages,    continuance    of    nuisance, 

waiver  of  damages,  §  1052. 
officers  and  public  employees,  lia'oility  of,  §  412. 

measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,   §  489. 
measure  of  damages  against  sureties  on  official  bonds,  §  488. 
parties,  bonds,  wrongful  attaclmieiit,  parties  who  may  sue,   §  511. 
parties  liable,  liability  of  master  for  acts  of  servants,  §§408-411. 
penal  offenses,  exem])lary  damages  for  penal  offenses,  §  402. 
personal  injuries,  allowance  of  exemplary  damages  in  actions  for  per- 
sonal injuries,  §  1253. 
damages,  discretion  of  jury  as  to  damages,  instructions,  §  1256. 
•  mitigation  of  damages,  admissibility  of  evidence,  §  1255. 

jtarties,  action  for  injury  to  child,  §  1252. 
pleading,   aggravation,   necessity   of   alleging   matters   of   aggravation, 

I  422. 
punishment,  exemplary  damages  as  compensation  and  punishment,  who 

may  recover,  §  401. 
remittitur,  propriety  of  remittitur,  excessive  damages,  §  459. 
replevin,  bonds,  assessment  of  damages  in  suit  on  bond,  §  502. 

exemplary  damages,  right  to  recovery,  aggravating  circumstances, 
§  il45. 
restriction  or  denial,  Colorado  rule,  §  400. 
Connecticut  rule,   §  400. 
Massachusetts  rule,  §  397. 
Michigan  rule,  §  399. 
Nebraska  rule,  §  398. 
New  Hampshire  rule,  §  396. 
Washington  rule,   §  400. 
West  Virginia  rule,  §  400. 
right,   exemplary   damages   as   matter   of   right,   power   of   court    over 

verdict,   §  403. 
rule  as  to  compensatory  damages,  §  395, 
seduction,  dnmages  recoverable,  compensatory  and  exemplary  damages, 

§  1283. 
set-off,  counterclaim  and  recoupment,  burden  of  proof,  §  188. 
slander  and  libel,  right  to  recover  exemplary  damages,  §  1216. 
sureties,  liability  of,  §  412. 

measure  of  surety's  liability,  §723. 
telegraphs   and   telephones,   exemplary   damages,   negligence   in   trans- 
mitting messages,  §  974. 
refusal  to  accept  message,  exemplary  damages,  §  974. 
telephone  services,  refusal  to  furnish,  exemplary  damages,   §  974. 
trespass  quare  clausum  fregit,  nature  of  action,  §  1010.  _    _     _ 

trespass  to  personal  property,  aggravation  increasing  damages,  injuries 
to  feelings,  exemplary  damages,  §  1095. 
damages  exceeding  compensation,  exemplary  damages,  §  1092. 
trespass  to  real  property,  definition,  scope  of  remedy,  §  1010. 

exemplary  damages,  circum.stanc-s  of  outrage,  msnlt,  destruction 
of  personal  property,   §1031. 
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trespass  to  real  property — continued. 

railroads,   occupation   of  land   by   railroad,  lial)ility   for   damages, 
rental  value,  §  1016. 
trover,   exemplary   damages,   wilful   and   malicious   tort,    §  1131. 
vendor    and    purchaser,    breach    of    contract,    damages    recoverable    by 

purchaser,  measure  of,  what  law  governs,  §  579. 
verdicts,  excessive  or  insufficient  verdicts,  §  459. 

discretion  of  jury  as  to  damages,  instructions,  §  1256. 

exemplary  damages,  allowance  in  verdict  by  court  or  jury,   §  464, 

including  compensatory  and  exemplary  damages,  cure  by  remittitur, 

§  459. 
setting  aside,   §  459. 
wlien  English  rule  does  not  apply,  §  581. 
wilful  or  malicious  injuries,  consequential  damages,  §  43. 

Exemptions 

attachment,  bonds,  recovery  of  costs  and  expenses  of  attachment  suit, 
§516. 

contracts,  limitation  of  common  law  liability,  Carmack  Amendment  to 
Interstate  Commerce  Act,  §  904. 

interest,  allowance  of  interest  on  judgments,   §  333n. 

levy  on  exempt  property,  attachment  bonds,  damages  recoverable,  costs 
and  expenses  of  defending  against  attachment,  §  516. 

officers,  neglect  of  duty,  measure  of  damages,  nominal  damages,  §  490. 

payment,   application,   general   payment   applied   to  oldest   debt,   §  243. 

recoupment  and  counterclaim,  acts  which  may  be  basis  of  recoupment, 
§  181. 
validity  of  claim  essential,   §  174. 

sales  of  propertv,  measure  of  damages  against  sureties  on  official 
bonds,  §  488. 

set-off  of  judgments,  when  granted,  §  199. 

unlawful  seizure,  set-off,  counterclaim  and  recoupment,  acts  which 
may  be  basis  for  recoupment,  §  181. 

wilful  levy  on  exempt  property,  trespass  to  personal  property,  aggra- 
vation increasing  damages,  injury  to  feelings,  exemplary  dam- 
ages, §  1095. 

Exhibits 

personal  injuries,  exhibition  of  injured  parts,  means  of  injury,  §  452. 

Expenses 

agency,  duty  of  agent,  liability,  disregard  of  instructions,  §  774. 

indemnity,  agent's  right  to  indemnity  for  losses  or  damages,  §  793. 
measure  of  agent 's  liability,  defaults  in  regard  to  bills  and  notes, 

§776. 
measure  of  agent 's  liability  under  various  circumstances,  §  774. 
particular    duties    and   liabilities    of    agents,    principal's    right    to 

indemnity,    §  771. 
reimbursement  of  expenditures,  agent 's  rights,   §  789. 
mode  of  doing  business,  §  792. 
animals  injured,   consequential   damages,  tendency  of  act   or  omission 
to  cause  damages,  injury  need  not  be  foreseen,  §  28. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
appeal  and  supersedeas  bonds,  instances  of  liability,  specific  conditions, 

§536. 
arrest,   injunction  bonds,  recovery   of  costs   and   expenses,   attorney's 

fees,    §  525. 
attachment   bonds,    damages   recoverable,    §  512. 

recovery  of  costs  and  expenses  of  attachment  suit,  §  516. 
baggage  lost  or  injured,  measure  of  damages,  §  955. 
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bond  of  indeniuity,  agent's  liability  to  third  persons,  implied  warranty 
of  authority,  §  797. 
damages  recoverable,  mental  and  physical  suffering,  liability   for 
original    trespass,    §  763. 
breach  of  contract,  consequential  damages,  market  value,  §  52. 

contractor's   liability,   general   rule,   liability   for   profits  lost   and 
expenses  incurred,   §  698. 
carriers  of  goods,  charges  and  expenses,  delivery  hindered  or  prevented, 
§894. 
delay,  liability  for  expense  of  further  transportation,  §  912. 
liability  where  facts  are  known,   §  913. 
negligence,  proximate  cause,  §  903. 
delivery,   liability   for   time   and   expenses   of   obtaining  property, 

§911. 
goods  lost  or  injured,  extent  of  liability  of  carrier,  §  918. 

recovery  by  shipper  for  expenses  and  labor  in  lessening  loss, 
§921. 
refusal  to  carry,  increased  expenses,  loss  of  customers,  §  901. 
carriers  of  passengers,  alighting  at  wrong  place,  damages,  loss  of  time, 
expenses,   exposure,    §  938. 
boarding  wrong  train,  consequential  damages,  certainty,  recovery 

for  successive  consequences  of  act  or  omission,   §  57. 
breach  of  contract  to  carry,  recovery  for  cost  of  other  means  of 

transportation,  §  936. 
compensation,  physical  and  mental  suffering  of  passenger,  injury 

to   character,    §  942. 
consequential   damages,   distinction  between   liability   in   tort   and 
on  contract,  §  49. 
husband   carried  beyond   destination,  loss  of   service  of  wife, 
expenses,  §  36. 
ejection,  place,  removal  of  passengers  at  wrong  place,  loss  of  time 

and  expense,  consequences  of  exposure,  §  938. 
negligence    or    breach    of    duty,    damages    recoverable,    nature    of 

injury,   §942. 
recovei-y  by  passenger  for  special  loss,  §  947. 

refusal   to   carry,   damages,   loss   of   time,  expense,   exposure   and 
humiliation,  §  936. 
cause   of   action,   entirety,   continuing  obligations,   §  112. 
civil   damage   laws,   consequential   damages,   extension   of   liability  by 

statutes,  §  16. 
compensation  for  services,  remoteness  of  stipulated  compensation,  §  684. 
consequential  damages,  certainty,  recovery  for  successive  consequences 
of  act  or  omission,  §  58n. 
recovery  of  items,   of   damages  which   are  certain,   §  55. 
contract  for  particular  work 

breach,  contractor 's  liability,  §  697. 
actual  loss,  §  704. 

rental  value,  expenses,   §  703. 
consequential  losses,  §  702. 

defects  to  be  remedied,  liability  for  expenses  and  consequen- 
tial losses,  §  699. 
demands  for  extra  work,  basis  for  adjustment,  §  707. 
employer's  liability  for  delaying  or  stopping  work,  consequen- 
tial losses,  mitigation  of  damages,  §  713. 
liability  for  profits  lost  and  expenses  incurred,  §  698. 
part   performance   of   entire   contract,   allowance    of   recovery 
on  quantum  meruit,   §  711. 
contracts   for   services,   profits   of  business   as   compensation,   evidence, 
breach  of  contract,  §  684. 
wrongful  discharge,  duty  to  mitigate  damages,  presumption  of  sub- 
sequent employment,  §  693. 
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contracts  for  services — continued. 

measure    of    damages,   liability    for    expenses    and   lost    com- 
missions,  §  694. 
covenant  against  incumbrance,  damages  for  breach  of  permanent  in- 
cumbrance,  §  628. 
rule  of  damages,  remote  losses,  §  622. 
covenants  for  title 

breach,  measure  of  damages,  costs  of  eviction,  expenses,  §  593. 
mitigation  or  prevention  of  damages,  §  601. 
remedies  by  guarantee,  recovery  of  expenses,  §  598. 
covenants  of  warranty  and  quiet  enjoyment 

measure  of  damages,  conflict  of  laws,  §  605. 

consideration  as  measure   of  recovery,  rule  in  England  and 

Canada,   §607. 
expenses,  costs  and  counsel  fees  as  damages,  §  617. 
extinguishment  of  adverse  title  by  covenantee,  §  610. 
damnum  absque  injuria,  prosecution  of  groundless  action  in  good  faith, 

§3. 
death  by  wrongful  act,  damages,  children's  loss  from  death  of  parent, 
§  1267. 
pleading  of  damages,  §  426. 
elements  of  damages 

expenses  incurred  to  prevent  or  lessen  damages,  §  88. 

employer  may  finish  work  at  contractor's  expense,  §  91. 
extent  of  duty,  §  90. 
vendor  and  vendee,  §  89. 
indemnity,  liability  for  losses  and  expenses,  §  84. 
labor  and  expenditure,  §  80. 
personal  torts,  §  93. 
eminent  domain,  injury  to  property  not  taken,  ascertainment,  §  1067. 
of  acts  which  may  be  considered,  §  1069. 

expenditures  to  lessen  loss,  §§  1072,  1073. 
evidence,  proof  of  pecuniary  items  by  plaintiff,  §  441. 
expenses  to  prevent  or  lessen  damages  between  vendor  and  vendee,  §  89. 
express  indemnities 

damages  recoverable,  costs,  expenses  and  attorney's  fees,  remote 
and  consequential  losses,  §  762. 
mental  and  physical  suffering,  liability  for  original  trespass, 
§  763. 
false  imprisonment,  damages,  elements,  securing  release  from  restraint, 

§  1257. 
fraud,  false  representations,  measure  of  damages,  difference  between 
value  and  amount  paid,  §  1172. 
measure  of  damages,  expenditures,  loss  of  time,  §  1171. 
indemnity,  liability  for  losses   and  expenses,  proximate   result  of   act 

complained  of,   §  84. 
injunction  bonds,  damages,  costs  and  expenses,  attorney's  fees,  §§524, 
525. 
damages  from  restraint  of  injunction,  §§  526,  528. 
landlord  and  tenant 

covenants,  breach,  exemplary  damages,  §  866. 

special  and  consequential  damages,   §  865. 
lessee 's  right  to  damages  for  injury  to  business,  §  867.  _ 
repairs,  breach  of  covenant  to  repair,  measure  of  liability,  §  858. 
lessee 's  duty,  recovery  for  making,  §  873. 
lessor 's  liability  for  special  and  consequential  damages,  §  874. 
losses  as  elements  of  damages,  expenses  to  prevent  or  lessen  damages, 
§88. 
labor  and  expenditures,   §  80. 
money  paid  to  third  persons,   §  82. 
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losses  as  elements  of  damages — continued, 
relying  on  performance,  §  81. 
what  losses  consist  of,  §  79. 
malicious    prosecution,    damages,    elements,    aggravation    of    damages, 

wrongful  iniprisoumeut,  expenses,  §§  1237,  1238. 
master  and  servant 

wrongful    discharge    of   servant,    liability   for    expenses    and   lost 
commissions,  §  694. 
presumption  of  subsequent  employment,  duty  to  mitigate  dana- 
ages,  §  693. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 
§90. 
measures  of  prevention  of  damage,  return  of  property,   §  156. 
neglect  of  clerk  to  index  mortgage,  damages,  losses,  attorney's  fees 

in  defending  suit,   §  83u. 
nuisance,  damages,  future  expenses,  §  1041. 

elements  of  damages,  §  1048. 
payment  by  note,  bill  or  check,  §  226. 

I)ersonal   injuries,   prospective   damages,   number   of   actions   maintain- 
able, §  1251. 
wife,  injuries  to,  parties,  joint  right  or  liability  for  tort,  determina- 
tion, §137. 
personal  torts,  elements  of  damages,  §  93. 
Xjieading,  itemization  of  damages,  demands  unliquidated,  §  424. 

special  damages,  necessity  of  alleging,  §  420. 
replevin,  bonds,   actions,  damages  recoverable,   §  505. 

consequential  damages,  damages  arising  naturally  and  proximately 

from  wrong,  §  1146. 
defendant 's  rights,  special  and  consequential  damages,  §  1158. 
detention  of  property,  expenses,  §  1144. 
measure  of  damages,   §  1144. 
special  and  consequential  damages,  §  1146. 
'       rescission  of  sale,  consequential  damages,  anticipation  of  injury,  prox- 
imate  cause,   §  25. 
right  of  way,  breach  of  covenant  against  incumbrances,  rule  of  dam- 
ages, payment  of  incumbrances,  damages  if  not  paid,  §  623. 
sales 

acceptance  of  goods,  buyer 's  right  to  return  property,  §  650. 

liability  for  not  accepting  remedies  of  seller,  §  647. 
breach  of  contract  by  seller,  delay  in  delivery,  damages,  §  664. 
non-delivery  of  property  in  market,  damages  recoverable  by 
buyer,    §  651. 
breach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 

expenses  and  special  injuries,   §§  671,  675. 
delay  in  delivering  property,  damages,  action  by  purchaser  against 

seller,  §  664. 
warranties  of  title,  existence,  §  668. 

warranty  of  quality  or  quantity,  damages  for  breach,  interest,  ex- 
penses and  special  injuries,  §§  671,  675. 
suretyship,  contract  not  to  be  extended  by  construction,  §  726. 
contribution  between  co-sureties,   §  754. 
express  indemnity,  damages  recoverable,  §  762. 
indemnity    of   surety    by    principal,    adjustment   of   right    of   co- 
sureties, §  758. 
remedies    for    indemnity,   indemnification   of   surety   by   principal, 
adjustment  of  rights  of  co-sureties,  §  758. 
telegraphs  and  telephones,  message  not  delivered,  damages  recoverable, 
liability  for  expenses,  §  966. 
negligence  in  transmitting  message,  liability  when  object  of  sender 
is  known,   §  964. 
time,  loss  of,  attachment  bonds,  defenses,  mitigation  of  damages,  §  515. 
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trespass  to  personal  property,  consequential  damages,  proximate  conse- 
quences   of    act    or    omission,    effect    of    extraordinary    circum- 
stances, §  35. 
expenses  to  recover,  restore,  and  protect  property,  damages,  §  1103. 
mitigation  of  damages,  §  1104. 
special  and  consequential  damages,  §  1101. 
trespass  to  real  property,  destruction  of  fences,  damages,  §  1024. 
mitigation  of  damages,  §  1027. 
permanent  wrong,  damages,  §  1017. 
trover,  special  and  consequential  damages,   §  1129. 
vendor  and  purchaser 

breach  by  purchaser,  measure  of  damages,  §  570. 

recovery   by   vendor    when    contract   does   not   fix   price,    evi- 
dence, §  575. 
breach  by  vendor,  adjustment  of  counter  equities  in  specific  per- 
formance, §§588,  589. 
defaulting  vendee 's  rights,  conflict  of  American  eases,   §  586. 
elements  of  damage,  loss  of  bargain,  mitigation,  §  584. 
measure  of  damages,  conflict  of  American  decisions,  §  580. 

nominal  damages,   §  582. 
recovery  on  parol  contract,  §  583. 
rescission,  adjustment  of  counter  demands,  §  587. 

Expert  and  Opinion  Evidence 

amount    of    damages,    opinions,    admissibility,    §  444. 

automol)iles,  repairs,  instances  of  rejection  and  admission  of  opinions, 

§443. 
carriers,  duty  of  carrier,  goods  lost  or  injured,  proof  of  value,  §  933. 
dealers,  value  of  property,  evidence,  actual  sales,  offers  for  property, 

market  quotations,  §  447. 
dogs,  proof  of  value  of  dogs,  §  449. 

eminent  domain,  proof  of  value  of  property  and  damages,  §  1089. 
estimate  of  damages,  items,  admissibility  of  opinions  of  witnesses  as 

to   items   of   damages,   §  444. 
geological  expert,  opinion  evidence  as  to  value  of  property,  §  446. 
ground  of  opinion,  value,  questions  which  may  be  asked  witnesses  as 

to  grounds  of  opinion,  §  450. 
injured  parts,  exliibition  of,  exhibition  of  means  of  injury,  §  452.^ 
market  value,  opinion  evidence  as  to  value  of  property,  admissibility, 

§  446. 
non-expert   testimony,   instances   of   rejection   and   admission   of   opin- 
ions,   §  443. 
opinions  upon  subjects  of  common  experience  and  observation,   §  442. 
pecuniary  items,  necessity  of  proof  by  plaintiff,  opinions,  §  441. 
personal  injuries,  earning  capacity  diminished,  evidence,  §  1248. 
mitigation  of  damages,  admissibility  of  evidence,  §  1255. 
physical  examination  of  plaintiff,  discretion  of  court,  §  451. 
rental  value,  proof  of  §  995. 
sales,   breach    of   contract,   action    by   purchaser   against   seller,   proof 

of  value  of  property,  §  654. 
value,  attorney 's  services,  evidence  of  value,  judicial  notice,   §  680. 

contracts  for  services,  evidence  of  value  of  services,   §680. 
value  of  property,  elements,  eA^idence,  §§  445,  448. 
verdict,  deliberations  of  jury,  amount  of  damages,  §  456. 

Explosion 

blasting,  mental  anguish,  necessity  that  anguish  proceed  from  act 
causing  physical  injury,  §  95. 

derailment  of  train,  consequential  damages  for  torts,  liability,  illustra- 
tion, §  18. 
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fire  caused  by  explosion,  carrier's  negligence  as  proximate  cause  of 
injury,    empty    car   marked    as    containing    explosives,    property 
destroyed  by  fire,  §  36. 
consequential  damages,  act  complained  of  must  be  efficient  cause 
of  damage,  §  29. 
anticipation  of  injury  of  persons,  proximate  cause  of  injury, 
§  25. 
gas  escaping,  consequential  damages,  §  18. 

gunpowder,  anticipation  of  injury  as  to  persons,  illustrations,  §  25. 
infant  injured,  consequential  damages  for  torts,  liability,  illustrations, 

§19. 
sale   of   dangerous   articles,  anticipation  of  injury  to  person,  illustra- 
tion, §  25. 
sale  of  oil,  warranty  of  quality,  damages  for  breach,  interest,  expenses 

and  special  injuries,  §  675. 
sale  to  children,  consequential  damages,  §  19. 

sewer  constructed,  gas  escaping,  consequential  damages,  §  18.       _ 
storage  of   gunpowder,   explosion,   consequential   damages,   anticipation 

of  injury  of  ]iersons,  proximate  cause  of  injury,  §  25. 
transportation    of    explosives   by   carriers,   consequential    damages,   an- 
ticipation of  injury  of  ])ersons,  proximate  cause  of  injury,  §  25. 
trespass,  scope  of  remedy,  §  1010. 

destruction  of  property,  damages,  compensation,  §  1015. 
weapons,    consequential    damages,    proximate    consequences    of    act    or 
omission,  wilful  or  malicious  injuries,  §  44. 

Exposure  . 

carriers  of  goods,  read  bodies,  recovery  for  mental  suffering,  independ- 
ent of  other  injury,  §943. 
carriers  of  passengers 

alighting  at  wrong  place,  damages,  loss  of  time,  expenses,  exposure, 
§  938. 
consequential  damage,  distinction  between  liability  in  tort  and 
on  contract,  §  48. 
damages  recoverable  by  passenger,  verdicts  excessive,  §  953n. 
ejection  at  wrong  place,  loss  of  time  and  expense,  consequences  of 
exposure,  §  938. 
injury  sustained  on  track,  §  939. 
negligence  or  breach  of  duty,  exposure  of  passenger,  damages  re- 
coverable, §  936. 
refusal  to  carry,  damages,  passenger's  indiscreet  acts,  §940, 
wrong  destination,  consequential  damages,  recovery  for  successive 
consequences,  illustrations,  §  57. 
distinction  between  consequential  liability  in  tort  and  on  con- 
tract, §  48. 
consequential  damages,  breach  of  statutory  duty,  illness  of  passenger, 
§  32. 
proximate   cause,   acts   of   injured  party,   fraud  and   exposure   to 
peril,  §  39. 
contracts    for   services,   wrongful    dismissal    of   employee,   measure    ot 

damages,  remedies,  actions,  §  692. 
leases,  covenants,  exemplary  damages  for  breach  of  various  covenants, 

§  866. 
machinery  sold,  breach  of  contract  by  seller,  delay  in  delivery,  mitiga- 
tion of  liability,  §  666.  •  i  k  ia9q 
pain  and  suffering,  exposure,  allegations  to  show  mental  anguish,  §  lU-y. 
telegraphs  and  telephones,  negligence  in  transmission  of  message,  dam- 
ages, §  965. 
trespass  to  real  property,  aggravation  and  special  damages,  §  10-9. 
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Express  Companies 

agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 
regard  to  commercial  paper,  §  776. 

limitation  of  liability,  contracts,  limitation  of  common  law  liability,  Car- 
mack  Amendment  to  Interstate  Commerce  Act,  §  904. 

Extortion 

interest,  allowance  of  interest  on  money  obtained  by  extortion  or  fraud, 

or  wrongfully  withheld  or  disposed  of,  §  354. 
railroads,  bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest, 
§  478n. 

Extra  Work 

contracts  for  particular  work,  demand  for  extra  work,  basis  for  adjust- 
ment, §  707. 
liability  of  em]3loyer  for  delaying  or  stopping  work,  recovery  on 
contract  and  quantum  meruit,  consequential  losses,  mitiga- 
tion  of   damages,    action   by   contractor   against   employer, 
713. 
suretyshipi,  express  indemnity,  damages  recoverable,  mental  and  physi- 
cal suffering,  trespass,  §  763. 

Extraordinary  Circumstances 

consequential  damages,  liability  as  affected  by  extraordinary  circum- 
stances, §§  34,  35. 

Eye  Injured 

evidence,  physical  examination  of  plaintiff,  §  451. 

dilating  pupils  by  drugs,  discretions  of  court,  §451. 
exhibition  of  injured  parts,  means  of  injury,  §  452. 

personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruc- 
tions, excessive  or  inadequate  verdicts,  §  1256. 
pain  and  suffering,  recovery  for  mental  suffering,  rule  where  negli- 
gence only  is  alleged  and  where  wrong  was  wilful,  §  1245. 
pleading,  special  damages,  necessity  of  alleging,  §  421. 
squib  thrown,  consequential  damages,  proximate  cause,  act  of  third  per- 
son as  cause,  §  40. 


Factors 

advances,  factor 's  rights,  reimbursement  by  sales,  §  790. 
carriers,  delay  in  transportation  of  goods,  liability  of  carriers,   §  905. 
deliverv  of  goods  by  carrier  to  wrong  person,  liability  of  carrier, 

■§  931. 
duty  of  carrier,  care  of  property,  liability  for  goods  injured  or  lost, 
liability  of  shipper  for  freight  charges,  §  918. 
collections,  right  of  agent  to  charge  for  exchange  and  interest,  §  791. 
compensation  by  mutual  demand,  §  148. 
contracts   for   services,   employee's   liability  for  violation  of   contract, 

recoupment  of  damages,  consequential  losses,  §  695. 
creditor 's  right  to  make  application  of  payments,  §  240. 
duties,  accounts,  duty  of  factor  to  render,  effect  of  misrepresentation, 
§784. 
remitting  funds,  effect  of  failure  to  obey  orders,  §  785. 
reports,  agent's  duty  to  inform  principal,   §  769. 
sale  of  goods,  duties,  neglect  to  care  for  goods,  §  777. 
liability,  failure  to  sell  at  certain  time,  §§  780,  781. 
making  sale  on  unauthorized  terms,  §  782. 
measure  of,  for  selling  at  unauthorized  price,  §§  778,  779 
fire  insurance,  commission  goods,  §  828. 
funds,  remitting,  consequences  of  failure  to  obey  orders,  §  785. 
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guaranteed  commission,  recovery  against  factor  whose  commission  is 

guaranteed,  §  783. 
instructions 

sale  of  goods,  duties,  neglect  to  care  for  goods,  §  777. 
liability  for  failure  to  sell  at  certain  time,  §  780. 
measure  of  liability  for  selling  at  unauthorized  price,  §§  778, 
779. 
insurance,  neglect  by  agent  of  duty  or  agreement  concerning  insurance, 

§  772. 
interest,  allowance  on  money  paid,  §  326. 
judgment,  necessity  of  certainty,  §  467. 
liens,  right  of  factors  to  general  liens,  extent,  §  782. 
mistake  in  shipping  goods,  liability  for  direct  damages,  §  14. 
negligence,  agent 's  particular  duties  and  liabilities,  right  of  principal  to 

indemnity,  scope  of  agent's  liability,  §  771. 
payment 

application,  creditor,  §  240. 

debtor 's  right  to  direct  application,  §  236. 
profits,  certainty  of  damages,  anticipated  profits,  §  60. 
reimbursement,  right  of  factor  to  reimburse  himself  by  sales,  §  790. 
sale  of  goods,  direct  damages,  what  constitutes  direct  damages,  §  14. 
telegrams,  negligence  in  transmitting  message,  liability  when  object  of 

sender  is  known,  §  961. 
trover,  measure  of  damages,  property  of  fluctuating  value,  §§  1120,  1122. 

mitigation  of  damages,  §  1138. 
undisclosed  principal,  right  of  factor  to  do  business  in  his  own  name, 
§  782. 

Faculties  Impaired 

see  Earning  Capacity. 

elements  of  damage,  personal  torts,  §  93. 

Falling  from  Train 

conductor  injured,  consequential  damage  for  torts,  liability,  illustration, 
§18. 

Falling  from  Wagon 

defect  in  highway,   consequential   damages,   proximate  cause,   acts   of 
injured  party,  fraud  and  exposure  to  peril,  §  39. 

Falling  Into  Cattle  Guard 

passenger  alighting  at  wrong  place,  consequential  damages,  liability  of 
carriers,  extraordinary  circumstances,  §  36. 

Falling  Into  Well 

consequential  damages  for  torts,  liability,  illustrations,  §  18. 

Falling  Objects 

blasting,  mental  anguish,  necessity  that  anguish  proceed  from  act  caus- 
ing physical  injury,  §  95. 
consequential  damages  for  torts,  liability,  illustrations,  §  19. 

proximate  cause,  person  struck  by  dead  body,  §  35. 
death,   consequential   damages,   liability,    §  18. 

derailment   of  train,  car  falling  on  building,  consequential  damages, 
nervous  shock,  §  24. 

Falling  on  Street 

civil  damage  laws,  consequential  damages  for  tort,  wife  injured  wliile 
following  husband,  §  19. 

False  Imprisonment 

actual  damages,  necessitv  of  proving  actual  injury,  §  75. 
Suth.  Dam.  Vol.  V.— 68. 
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agents,  liability  for  acts,  exemplary  damages,  parties  liable,  liability 

of  master  for  acts  of  servants,  §  408. 
assessment  of  damages,  cause  of  action,  right  to  controvert,  §  431. 
carriers  of  passengers,  duty  of  carrier,  protection  of  passenger,  §  941. 
consequential  damages,  acts  of  third  person,  §  40. 
damages,  elements,  §  1257. 

mental  suffering,  §  95. 

securing  release  from  restraint,  §  1257. 
exemplary  damages,  §  1258. 

allowance,  in  what  actions  recoverable,  §  392. 

rule  of  United  States  Supreme  Court,  §  392. 

enhancement  and  mitigation  of  exemplary  damages,  §  404. 

evidence  of  wealth  of  defendant,  §  1258. 

malice  in  law  and  malice  in  fact,  §  394. 

mitigation,  §  1258. 

parties  liable,  master's  liability  for  acts  of  servants,  §  408. 
husband  imprisoned,   wife  injured,  nervous   shock   as  physical   injury, 
consequential  damages,  miscellaneous  cases,  §  24. 
■  malice,  necessity  of  proof,  §  1257. 
mental  anguish,  necessity  that  anguish  proceed  from  act  causing  physi- 
cal injury,  §  95. 

recovery  of  damages  for  mental  suffering,  §  979. 
miscarriage,  consequential  damages  for  torts,  liability,  illustrations,  §  19. 
mitigation  of  damages,  §  154. 

absence  of  malice,  §  150. 
motive,  evidence  in  mitigation  of  damages,  §  1257. 
nominal  damages,  illustration  of  right  to,  §  10. 

officers,  measure  of  damages  against  sureties  on  official  bonds,  §  488. 
pleading,  necessity  of  alleging  special  damages,   §  421. 

punitive  damages,  §  1257. 
probable  cause,  evidence  in  mitigation  of  damages,  §  1257. 
provocation,  exemplary  damages,  mitigation,  §  1258. 
verdicts,  excessive  verdicts,  new  trial  and  remittitur,  §  1257. 

where  there  are  several  parties,  §  463n. 

False  Pretenses 

agent 's  liability  to  third  persons,  implied  warranty  of  authority,  §  797. 
consequential  damages,  act  complained  of  must  be  efficient  cause  of 

damages,  §  31. 
corporations,  exemplary  damages  for  penal  offenses,  §  402. 

False  Representations 

see  Fraud. 

Farm  Leases 

see,  also,  Landlord  and  Tenant. 

breach  of  covenant  for  quiet  enjoyment,  general  rule  of  damages,  §  864. 

certainty  of  damages,  breach  of  contract  to  lease  premises,  §  65. 

profits  of  special  contracts,  §  63. 
covenants  of  landlord,  breach,  special  and  consequential  damages,  §  865. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 
lessee 's  right  to  damages  for  injury  to  business,  §  870. 
mitigation  of  damages  by  lessee,  §  871. 

extent  of  duty  to  lessen  or  prevent  damages,  §  90. 
parties,  joint  right  or  liability  for  tort,  determination,  §  137. 
repairs,  lessor 's  covenant  to  repair,  breach,  measure  of  liability,  §  872. 

liability  for  special  and  consequential  damages,  §  874. 
sale  of  crops,  liquidated  damages,  payment  of  fixed  sum  for  partial  or 
total  breach  of  contract,  §  294. 
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Farm  MacMnery 

evidence  of  value,  suit  on  replevin  bond,  §  504. 

Federal  Courts 

appeal  and  supersedeas  bonds,  federal  supreme  court,  §  532. 
instances  of  liability,  specific  conditions,   §  536. 
interest  and  damages,  award  on  appeal,  §  538. 
bills  and  notes,  principal  sum,  certainty,  §  541. 

stipulations  for  costs  and  attorneys '  fees,  §  564. 
carriers,  duty  of  carrier,  goods  lost  or  injured,  liability  for  partial  loss 

when  value  is  limited,  §  927. 
clerk,  official  bonds,  private  injuries,  covered  by  official  bonds,  §  487. 
death  by  wrongful  act,  children 's  loss,  death  of  parent,  §  1267. 
eminent   domain,   basis   for   estimating   value   of   land,   value   for   con- 
demnor's purpose,  §  1075. 
compensation,  effect  of  title  and  nature  of  interest  condemned  and 
purpose  of  use,  §  1077. 
evidence  of  physical  examination  of  plaintiff,   §  451. 
exemplary  damages,  allowance  of  exemplary  damages,  rule  of  United 

States  Supreme  Court,  §  392. 
factor's  duties,  sale,  measure  of  liability,  sale  at  unauthorized  price, 

§778. 
fraud,  false  representations,  measure  of  damages,  §  1172. 
guaranty,  endorsement  of  negotiable  paper,  effect,   §  730. 
injunction  bonds,  damages,  costs  and  expenses,  attorneys'  fees,  §  524. 
power  of  court  of  equity,  §  .321. 

recovery  of  costs  and  expenses,  attorney 's  fees,  §  524. 
right  of  action,  when  it  arises,  who  may  sue,  §  522. 
interest,  actions  for  torts,  §  355. 
award  on  appeal,  §  538. 
judgments  pending  review,  §  389. 
verdict  before  judgment,  §  388. 
leases,  insurance,  breach  of  covenant  to  insure  property,  damages,  §  862. 
life  and  accident  insurance,  character  of  contract,  §  832. 
malicious  prosecution,  mitigation,  evidence,  §  1239. 
master  and  servant,  wrongful  discharge  of  employees,  measure  of  dam- 
ages, remedies,  §  692. 
official  bond,  private  injuries  covered  by  official  bonds,  §  487. 
personal  injuries,  loss  of  capacity  for  enjoyment  as  damages,  §  1243. 
replevin  bonds,  actions,  defenses,  mitigation  of  damages,  §  507n. 

judgment,   failure   to   render   alternative   judgment,  what  may   be 

shown  in  defense  or  in  mitigation,  §  507. 
suit  on  bond,  assessment  of  damages,  §  502. 
rules,  interest  on  judgment  pending  review,  §  389. 
slander  and  libel,  aggravation  of  damages,  §  1208. 
suretyship,  express  indemnity,  damages  recoverable,   §  762. 
telegrams 

negligence    in    transmitting,    liability    when    object    of    sender    is 
known,  §  961. 
mental  suffering,  authorities  denying  recovery  of  damages  for 
mental  suffering,   §  977. 
rexietition  of  message,  limitation  of  liability,  §  958. 
trover,  damages,  place  of  conversion,  liability  of  purchaser,  effect  of 
wilfulness,  §  1110. 
property  of  fluctuating  value,  §  1119. 
value  of  jiroperty  enhanced  by  defendant,  §  1127. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  measure  of  dam- 
ages, conflict  of  American  decisions,  §  580. 
verdicts,    excessive   or  insufficient   verdict,  power   of  court,  remittitur, 
§460. 
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Federal  Employers'  Liability  Act 

appeal  and  error  in  actions  under,  §  1358. 
assumption  of  risk  under,  §  1323. 
boats,  application  of  act  to,  §  1305. 
compromise 

by  decedent  as  affecting  action  for  death,  §  1342. 

power  of  representative,  §  1344. 
contributory  negligence 

burden  of  proof,  §  1328. 

distinguished  from  assumption  of  risk,  §  1325. 

effect  under,  §  1324. 

violation  of  federal  statutes,  §  1329. 

employee 's  negligence  as  sole  cause  of  injury,  §  1326. 

instructions  on,  §  1330. 

■what  constitutes,  §  1327. 
damages,  personal  injuries,  §  1331. 
death,  abandonment  of  wife  as  affecting  recovery,  §  1335. 

apportionment  of  damages,  §  1338. 

beneficiaries,  §  1332. 

adopted  children  or  foster  parents  as,  §  1332. 
illegitimate  children  as,   §  1332. 

right  of  subordinate  class  to  recover  where  preferred  class  not 
dependent,  §  1332. 

compromise  or  release  by  decedent  as  affecting  action  for,  §  1342. 

damages  for,  §  1337. 

dependents,  §  1332. 

distribution  of  amount  recovered,  §  1339. 

existence  of  beneficiaries  of  preferred  class  as  excluding  recovery 
in  behalf  of  beneficiaries  in  other  classes,  §  1332. 

extraneous  circumstances  as  affecting  recovery,  §  1335. 

former  adjudication  or  recovery,  effect  of,  §  1345. 

instructions,  §  1337.  * 

joinder    of    actions    for    pain    and    suffi6ring    and    peeimiary   loss, 
§  1335. 

measure  and  elements  of  damages,  §  1333. 

recovery  for  pain  and  suffering  of  decedent,   §  1333. 

release  by  beneficiary,  effect  of,  §  1343. 

remarriage  as  affecting  recovery,  §  1335. 

who  are  next  of  kin,  §  1332. 
effect  on  state  regulations,  §  1302. 
employees  within  the  act,   §§  1306-1321. 
employers  within  the  act,  §  1305. 
evidence  in  actions  under,  §  1354. 
ferry  beats,  application  of  act  to,  §  1305. 
history  of  enactment,  §  1248. 

Hours  of  Service  Act,  effect  of  violation  of,  §  1322. 
instructions,  in  actions  under,   §  1355. 
interurban  railroads,  when  within,  §  1305. 
limitation  of  actions  under,  §  1346. 
logging  roads,  when  not  within,   §  1305. 
negligence  under,   §  1322. 
parties  in  actions  under,  §  1352. 
pleading,  actions  for  death,  §  1349. 

alternative  allegation  setting  up  both  state  and  federal  law,  §  1350. 

amendments,  §  1348. 

requisites  and  sufficiency  under,   §  1347. 
practice  under,  §  1351. 

questions  for  jury  in  actions  under,  §  1357. 
release,  application  of  provisions  affecting,  §  1340. 

by  decedent,  affecting  action  for  death,  §  1342. 

effect  of  by  beneficiary,  §  1343. 

validity  of  provisions  affecting,  §  1340. 
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Federal  Employers'  Liability  Act — continued, 
release-continued. 

validity,  where  executed  subsequent  to  injury,  §  1341. 
removal  of  causes,  §  1353. 

Safety  Appliance  Act,  effect  of  violation  of,  §  1322. 
scope,  §  1299. 

special  interrogatories  in  actions  under,  §  1356. 
street  railroads,  when  within,  §  1305. 
tug  boats,  application  of  act  to,  §  1305. 
validity,  §  1301. 

wharves,  application  of  act  to,  §  1305. 

Workmen's  Compensation  Acts,  acceptance  of  compensation  as  barring 
recovery  under,  §  1341. 

effect  of  federal  act  on,  §  1303. 

Fences 

animal  escaping,  consequential  damages,  §  18. 

trespass  to  real  property,  aggravation,  special  damages,  §  1028. 
animals  injured,  consequential  damages  for  torts,  liability,  illustrations, 

§19. 
consequential  damages,  intervening  cause,  private  way  obstructed  by 
fence,  §  38. 
fence  statutes,  §  20. 
contracts  to  maintain  gate,  liability  for  non-performance,  consequential 

losses,  §  702. 
covenant  against  incumbrances,  damages  for  breach,  permanent  incum- 
brance, §  628. 
definition,  what  are  incumbrances,  §  620n. 
covenants  for  title,  breach  of  covenants,  what  constitutes  breach,  §  592. 
crops  injured,  cause  of  action,  entirety,  successive  actions  for  damage 

to  real  property,  §  115n. 
destruction  of  property,  damages,  compensation,  §  1015. 

pleading,  aggravation,  necessity  of  alleging  matters  of  aggrava- 
tion, §  422. 
division  fence,  increase  in  height,  elements  of  damage,  mental  suffering, 
§  95. 
mental  anguish,  necessity  that  anguish  proceed  from  act  causing 
physical  injury,  §  95. 
eminent  domain,  deduction  for  benefits,  special  benefits,  §  1085. 
injury  to  property  not  taken,  ascertainment,  §§  1068,  1069. 
expenditures  to  lessen  loss,  §§  1072,  1073. 
farm  leases,  repairs  by  lessor,  In-each  of  contract,  liability  of  lessor  for 

special  and  consequential  damages,  §  874. 
highways  and  streets,  duty  to  keep  in  safe  condition,  §  26. 
injunction  bonds,  damages  from  restraint  of  injunction,  §527. 
injuries  by  animals,  mitigation   of   damages,   evidence   disclosing   fact 

reducing  injury,  §  159. 
injuries  to  fences,  special  damages,  necessity  of  alleging,  §  420. 
landlord  and  tenant 

repairs,  breach  of  covenant,  measure  of  liability,  §  856. 

lessor's  liability  for  special  and  consequential  damages,  §874. 
mortgages,  releases,  extrinsic  evidence  and  construction,  §  255. 
nuisance,  injury  to  crops  and  trees,  damages,  §  1049. 
pleading,  special  damages,  necessity  of  alleging,  fence  injured,  §  420. 
railroads,  consequential  damages,  breach  of  contract,  proximate  conse- 
quences of  breach,  §  45n. 
removal,  consequential  damages,  injury  not  foreseen,  §  28. 
repairs,  consequential  damages  for  torts,  liability,  illustrations,  §  18. 
contract    for    particular    work,    breach,   consequential   losses,   con- 
tractor 's  liability,  §  702. 
failure  to  repair,  elements  of  damage,  losses,  expenses  incurred  to 
prevent  or  lessen  damage,  §  88. 
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replevin,  action  for  fences  or  material  composing  it,  damages,  §  1114. 
right  of  erection,  breach  of  covenants  against  incumbrance,  damages 

where  incumbrance  is  permanent,  §  628. 
spite  fence,  right  to  damages,  §  3. 

trespass  to  real  property,  exemplary  damages,  mitigation,  §  1032. 
mitigation  of  damages,  §  1027. 
remediable  injury,  damages,  §  1018. 
use  of  property,  damnum  absque  injuria,  §  3. 

Ferries 

animals  frightened,  consequential  damages,  intervening  cause,  §  38. 

application  of  Federal  Employers'  Liability  Act  to,  see  Federal  Em- 
ployers' Act. 

breach  of  right  to  maintain,  certainty  of  damages,  anticipated  profits, 
§59n. 

consequential  damages,  intervening  cause,  horses  on  boat  frightened 
by  whistle,  falling  into  water,  §  38. 

contract  for  particular  work,  employer's  liability  for  delaying  or  stop- 
ping work,  recovery  on  contracts  or  quantum  meruit,  consequen- 
tial losses,  mitigation  of  damages,  §  713n. 

eminent  domain,  injury  to  property  not  taken,  acertainment  of  damages, 
facts  which  may  be  considered,  §  1068. 

ferryboat  striking  slip,  injury  to  passenger,  intervening  of  proximate 
cause,  §  37. 

franchises,  compensation  for  injury  to  franchises,  ascertainment  of 
value,  §  1079. 

horse  drowned,  consequential  damages,  certainty  of  damages,  necessity, 
proximate  result  of  act  or  omission,  §  53. 

infringement  of  ferry  franchise,  elements  of  damage,  losses,  §  79. 

lease,  breach  of  contract,  consequential  damages,  certainty,  recovery  or 
items  of  damages  which  are  certain,  §  55. 

mesne  profits,  action  for,  ascertainment  of  profits,  what  property  with- 
held, §  996. 

nuisance,  remote  consequences  of  nuisance,  liability  for,  §  1051. 

passenger  injured,  delay  in  transportation,  consequential  damages  for 
torts,  intervening  cause,  §  37. 

runaway,  flat  taken  wrongfully,  certainty  of  damages  required,  §  53. 

Fertilizer 

sales,  breach   of   contract,  certainty   of   damages,   anticipated  profits, 
§  60n. 
non-delivery  of  property  contracted  for,  consequential  damages,  il- 
lustration, §  663. 

Fertilizer  Factory 

nuisance,  injury  to  crops  and  trees,  damages,  §  1049. 

Figures 

judgment,  certainty,  necessity  that  judgment  be  certain,  §  467. 

Fines 

mitigation  of  damages,  payment  of  fine,  assault,  §  151. 
penalties,  no  interest  on  penalties,  §  330. 
usury,  when  contracts  not  void  for  usury,  §  315. 

Fingers  Injured  . 

personal  injuries,  amount  to  be  allowed  for  pain  and  suffermg,  verdicts, 

§ 1242n. 
telegraphs    and    telephones,    delay   in    delivery    of    message,    damages, 
physical  pain,  §  965. 
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Fire 

act  or  omission  as  proximate  cause  of  injury,  consequential  damages, 

§  30n. 
attachment,  bonds,  damages  recoverable,  §  512. 

forthcoming  bonds,  failure  to  deliver  property,  damages,   §  517. 
building  destroyed,  consequential  damages  for  torts,  liability,  illustra- 
tion, §  18. 
consequential    damages    recoverable    only    when    contemplated    by 

parties,  §  45,  n25. 
damnum  absque  injuria,  §  3. 
mitigation  of   damages,   §  154. 
carriers 

delay  in  transportation,  consequential  damages  for  torts,  interven- 
ing cause,  property  burned,  §  37. 
liability  for  negligence,  proximate  cause,  §  903. 
negligence  as  proximate  cause  of  injury,  empty  car  marked  as 
containing  explosives,  property  destroyed  by  fire,   §  36. 
child  burned  by  fire,  consequential  damages  for  torts,  liability,  illustra- 
tion, §  18. 
consequential  damages,  §  18. 

breach    of    contract,    proximate    consequences    of   breach,   illustra- 
tions, §  46. 
intervening  cause,  §  37. 
liability,  illustrations,  §  19. 

proximate   cause,   acts   of   injured   party,   fraud  and   exposure   to 
peril,  §  39. 
acts  or  omission  as  proximate  cause  of  damage,  §  29. 
wrongful  act  as  proximate  cause  of  damage,  §  38. 
right  to  recover,  §  16,  n23. 
contract  for  particular  work,  breach,  accident  preventing  performance, 
contractor 's   liability,    §  700. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor on  quantum  meruit,  §  709. 
derailment  of  train,  consequential  damage  for  torts,  liability,  illustra- 
tion, §  18. 
eminent   domain,   compensation   for   injury  to   property,   elevated  rail- 
roads and  subways,  §  1080. 
injury    to   property   not    taken,    ascertainment   of    damages,   facts 
which  may  be  considered,  §  1066. 
explosion,  consequential  damages,  extraordinary  circumstances,  liability 
of  carriers,  §  36. 
fire  caused  by  explosion,  consequential   damages,  anticipation   of 
injury  of  persons,  proximate  cause  of  injury,  §  25. 
(ire  insurance,  general  rule  of  damages,  §  821. 

total  loss,  what  constitutes,  §  807. 
landlord  and  tenant,  covenants  of  landlord,  breach,  special  and  conse- 
quential damages,  §  865. 
covenants  not  to  sublet  or  assign,  liability  for  breach,  proximate 

cause  of  loss,  improper  use  of  premises,  §  861. 
destruction   of  demised  premised,  effect  as  to  rent,   §  852. 
insurance,  covenants  to  insure,  damages  for  breach,   §  862. 
partial  destruction  of  demis-ed  property,  effect  as  to  rent,  §  851. 
repairs,  covenants  by  lessee  for  repairs,  S  855. 

measure  of  liability  for  not  making  repairs,  §  858. 
covenant  by  le'^sor  to  repair,  breach  of  covenant,  measure  of 
liability,  §  872. 
termination  of  lease  by  lessor,  effect,  recovery  of  rent,  §  847. 
marine  insurance,  cause  of  damage,  must  be  proximate,  §  803. 

damages  in  case  of  partial  loss,  §  816. 
mill   burned,   consequential   damages,   certainty   of   damages,  necessity, 
proximate  result  of  act  or  omission,  §  53. 
parties,  joint  liability  for  tort,  determination,  §  137. 
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Fire — continued, 

negligence,  consequential  damages,  §  19. 

mitigation   of  damages,  pleading,  necessity  of  pleading  facts  in 

mitigation,  §  166. 
servant's   violation    of   contract,   recoupment   of   damages,   conse- 
quential losses,  §  695. 
nuisance,  joint  and  several  liability,  private  and  public  nuisance,  §  1059. 
person  burned,   consequential  damages,  breach  of  contract,  proximate 

consequences  of  breach,  §  45n. 
protection   of  property,   consequential   damages,  act   of  injured  party, 
fraud  and  exposure  to  peril,  §  39. 
destruction  of  jjroperty  as  danmum  absque  injuria,  §  3. 
railroads,  mitigation  of  damages,  insurance  money,  statutes,  §  1027. 
removal  of  burning  property,  consequential  damages,  acts  or  omission 

as  proximate  cause  of  damage,  §  29. 
sale  of  inflammable  substance,  warranty  of  quality,  damages  for  breach, 

interest,  expenses  and  si^ecial  injuries,  §  672. 
salvage  services,  nature  of  jjeril,  duty  of  claimant,  persons  who  may 

be  salvors,  §§  716,  717. 
storage  of  gunpowder,  explosion,  consequential  damages,  anticipation 

of  injui'y  of  persons,  proximate  cause  of  injury,  §  25. 
storage  of  oil,  consequential  damages,  act  complained  of  must  be  ef- 
ficient cause  of  damage,  §  29. 
timber    destroyed,   employee 's   liability   for   violation    of   contract,   re- 
coupment of  damages,  consequential  losses,  §  695. 
trespass,   additional   injury   to   land   beyond   taking   away   timber   and 
minerals,  liability,  §  1021. 
crops,  destruction  of  and  injury  to  growing  crops,  damages,  §  1023. 
destruction  of  property,  damages,  compensation,  §  1015. 
party  walls,  injuries,  damages  recoverable,   §  1025. 
vessels,  breach  of  contract  to   furnish  goods  for  shipment,  mitigation 
of  loss,  duty  of  carrier,  §  880. 
deviation   from   course,   agent 's   particular    duties   and  liabilities, 

principal 's  right  to  indemnity,  §  770. 
freight  charges,  when  due  and  earned,  prepayment,  §  887. 
wood  sold,  recoupment  and  counterclaim,  acts  which  may  be  basis  of 
recoupment,  §  181. 

Fire  Department 

interference  with  fire  department,  consequential  damages,  anticipation  of 
injury  to  persons,  proximate  cause,  §  25. 

Fire  Insurance 

see  Insurance. 

Fireman  Injured 

certainty  of  damages,  chances  of  promotion,  §  71. 

fire  caused  by  explosion,  consequential  damages,  anticipation  of  injury 
of  persons,  proximate  cause  of  injury,  §  25. 

Fish 

access  to  fishing  ground,  eminent  domain,  injury  to  property  not  taken, 
ascertainment,  §  1070. 

admiralty,  torts,  proximate  loss,  limitation  of  liability  to  proximate 
loss,  §  1289. 

contracts  for  services,  wroneful  discharge  of  employees,  measure  of 
damages,  remedies,  §  692. 

contract  to  furnish  boat,  damages  for  delay,  §  703. 

net  injured,  trespass  to  personal  property,  special  and  consequential 
damages,  §  1100. 

nominal  damages,  right  to  nominal  damages,  trespass,  §  10. 

preventing  person  from  fishing,  certainty  of  damages,  tortious  inter- 
ference, §  70. 
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trespass  to  personal  property,  special  and  consequential  damages,  re- 
mote damages,  §  1100. 
trespass  to  real  property,  destruction  of  property,  damages,  §  1015. 
trover,  whales,  value  of  property,  proof  of  value,  §  1113. 

Fits 

assault,  special  damages,  necessity  of  alleging,  §  421. 

Fixtures 

breach  of  covenants  for  title,  what  constitutes  breach,  §  592. 
breach  of  covenants  of  warranty  and  quiet  enjoyment,  measure  of  dam- 
ages, conflict  of  laws,  what  law  controls,  §  605. 
mitigation  of  damages,  §  611. 
eminent  domain,  injury  to  property  not  taken,  ascertainment,  §  1067. 
gas  fixtures,  destruction  of  property,  damages,  compensation,  §  1015. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  528. 
leases,  conversion,  measure  of  damages,  removal  of  fixtures,   §  1134. 
covenants  not  to  sublet  or  assign,  liability  for  breach,  proximate 

cause  of  loss,  improper  use  of  premises,  §  861. 
repairs  by  lessee,  right  to  remove  fixtures,  §  875. 
removal  of  fixtures,  mitigation  of  damages,  reduction  of  loss  or  benefit, 

§  164. 
trespass  to  personal  property,  damages,  ascertainment  of  value  of  non- 
marketable  jiroperty,  §  1099. 
remedy,  comprehensiveness  of  remedy,  §  1094. 
trespass  to  real  property,  remediable  injury,  damages,  §  1018. 
trover,  evidence  of  value,  fixtures,  §  1114. 

Flax 

sales,  breach  of  contract  by  seller,  evidence  of  loss,  §  653. 

Floods  , 

animals  injured,  remote  consequences  of  nuisance,  liability  for,  §  1051. 
bridges  not  repaired,  consequential  damages,  act  or  omission  as  proxi- 
mate cause  of  injury,  §  29. 
causes  of  action,  entirety,  damage  to  real  property,  §  114. 
confusion  of  goods,  compensatory  damages,  motive  as  affecting  dam- 
ages, tort  actions,  §  101. 
consequential  damages  for  torts,  intervening  cause,  §  37, 
flood  caused  by  dam,  §  38. 
liability,  illustrations,  §  19. 
covenants  for  title,  breach  of  covenants,  what  constitutes  breach,  §  592. 
crops   injured,   evidence,   opinions   on   subjects   of   common  experience 

and  oliservation,  admissibility,  §  443. 
destruction  of  property  as  damnum  absque  injuria,  §  3. 
diversion    of   surface   waters,   parties,   joint   and   several   liability   for 

torts,  §  141. 
elements   of   damage,  expense   incurred  to   orevent   or  lessen   damage, 

ex-tent  of  duty,  §  90. 
eminent  domain,  cause  of  action,  entirety,  successive  actions  for  damage 
to  real  property,  §  116. 
property  not  taken,  injury,  compensation,  §  1065. 
excavation,   consequential   damages,   proximate  consequences   of  act   or 

omission,  wilful  or  malicious  injuries,  §  44. 
landlord  and  tenant,  covenants  for  repairs,  §  855. 

destruction  of  demised  premises,  effect  as  to  rent,  §  852. 
partial  destruction  of  demised  property,  eff'ect  as  to  rent,  §  851. 
repairs,   covenants   for  repairs   ])y   lessee,   §  855. 
mitigation  of  damages,  benefit  not  derived  from  defendant,  §  158. 
evidence  disclosing  fact  reducing  injury,  §  159. 
extent  of  duty  to  lessen  or  prevent  damages,  §  90. 
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Floods — continued. 

mitigation   of   damages — continued. 

res    gestae,    fuller   proof   res    gestae   in   trespass,    negligence,    etc., 
§  159. 
nuisance,  continuing  liability  of  person  causing  nuisance,  §  1040. 
nuisance,  damages  recoverable,  first  action,  §  1039. 
injury  to  crops  and  trees,  damages,  §  1049. 
remote  consequences,  liability,  §  1051. 
parties,  joint  and  several  liability  for  torts,  §  141. 
railroads,  eminent  domain,  right  to  compensation,  §  1061. 
trespass  to  real  property,  aggravation,  special  damages,  §  1028. 
consequential  damages  for  torts,  liability,  illustration,  §  18. 
permanent  wrong,  damages,  §  1017. 
vessel  wrecked,  consequential  damages,  intervening  cause,  canal  boat 

delayed  and  wrecked  by  flood,  §  37. 
wilful  or  malicious  injuries,  consequential  damages,  §  44. 
wool  destroyed,  carriers  of  goods,  liability  for  consequential  damages, 
intervening  cause,  §  37. 

Florida 

agent's  liability  to  third  persons,  measure  of  damages,  action  without 

authority,   §  798. 
bills  and  notes,  damages  on  proteste<l  foreign  bills,  re-exchange,  §  563n. 
covenants,  breach,  defenses  and  erossclaims,  against  purchase  money, 

§636. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 

damages,  §  1263. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
sales,  seed,  warranty  of  quality,  damages  for  breach,  interest,  expenses 

and  special  injuries,  §  674. 
telegraphs  and  telephones,  cipher  messages,  negligence  in  transmission, 

notice  of  importance,  §  960. 
mental  anguish,  damages,  evidence,  §  975. 
trespass  to  real  property,   occupation  of  land  by  railroads,  damages, 

§  1016. 
trover,  damages,  property  of  fluctuating  value,  §  1118. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, rule  in  various  states,  §  636. 

Flour 

carriers  of  goods,  loss  or  injury  to  property,  recovery  for  expenses  and 

labor  in  lessening  loss,  §  921. 
sales,   acceptance   of   goods,  liability   for   not   accepting,   remedies   of 

seller,  §647. 

Flowers 

greenhouse  injured,  certainty  of  damages,  anticipated  profits,  §  62. 
sales,  breach  of  warranty  as  to  quantity  or  quality,  damages,  general 
rule,  §  670.         . 

Food 

deprivation  of  food,  elements  of  damages,  expenses  to  prevent  or  lessen 

damages,  §  88. 
sales 

breach  of  contract  by  seller,  consequential  damages,  §  663. 

non-delivery  of  property  contracted  for,  consequential  damages, 
illustration,   §  663. 
consequential  damages,  proximate  consequences  of  act  or  omission. 

wilful  or  malicious  injuries,  §  44. 
warranties  of  quality,  existence,  §  667. 
wilful  or  malicious  injuries,  consequential  damages,  §  44 
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Foot  Injured 

carriers  of  passengers,  damages  recoverable  by  passenger,  verdicts 
excessive,  §  953n. 

exhibition  of  injured  parts,  means  of  injury,  §  452. 

personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruc- 
tion, excessive  or  inadequate  verdicts,  §  1256. 

Forcible  Entry  and  Unlawful  Detainer 

appeal  and  supersedeas  bonds,  instances  of  liability,  specific  conditions, 

§  537. 
landlord  and  tenant,   actions  for  use  and  occupation,  measure  of  re- 
covery, evidence,  §  843. 
covenant  for  quiet  enjoyment,  what  constitutes  breach,  §  863. 
covenants,  In-each,  exemplary  damages,  §  866. 
recoupment  of  damages  by  tenant,  §  182. 
mental    anguish,    necessity    that    anguish    proceed    from    act    causing 

physical  injury,  §  95. 
pleading,   aggravation,  necessity   of   alleging  matters   of  aggravation, 

§  422. 
trespass,  railroads,  occupation  of  land  by  railroad,  liability  for  damages, 
rental  value,  §  1016. 

Foreign  Corporations 

see  Corporations. 

collection   of  license  fees,  interest  as  compensation,  right  to  interest. 

§321n. 
license  not  paid,  allowance  of  interest  from  time  when  money  ought 

to  be  paid,  §  329. 

Foreign  Market 

sales,  breach  of  contract  by  seller,  non-delivery  of  property  not  in 
market,  recovery  of  lost  profits,  §  652. 

Forfeitures 

see  Penalties  and  Forfeitures. 

Forgery- 
bills  and  notes,  liability  of  drawer  and  endorser  for  principal  sum, 
§  555. 

check  forged,  sale,   warranties  of  title,  existence,   §  668. 

consequential  damages,  injury  to  third  person,  forged  note  decreasing 
dividends  of  estate,  §  33. 

evidence,  photographs  as  evidence  of  damages,  §  4.54. 

interest,  quantum  meruit  claim  to  interest,  money  paid  by  bank,  §  324. 

official  bond,  private  injuries  coA'ered  by  official  bonds,  §487. 

payment  of  cheek  bearing  forged  endorsement,  quantum  meruit  claim 
to  interest,   §  324. 

suretyship,  creditor's  duty  to  realize  on  securities,  limitation  of  release 
to  injury  sustained  by  surety,  §  738. 

telegraphs  and  telephones,  negligence  in  transmitting  message,  lia- 
bility when  object  of  sender  is  known,  §  964. 

Former  Adjudication 

Federal  Employers'  Liability  Act,  effect  under,  §1340. 

Former  Jeopardy 

exemplary  damages  for  penal  offenses,  §  402. 

Fractures 

personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruc- 
tions, excessive  or  inadequate  verdicts,  §  1256n. 
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Franchises 

emiiieut  domain,  compensation  for  injury  to  franchises,  ascertainment 

of  value,  §  1079. 
infringement 

breach  of  contract,  compensation  for  gains,  profits  and  losses  sus- 
tained, §  78. 
measure  of  damages,  losses  as  elements  of  damage,  §  79.  _ 
water  companies,  liquidated  damages,  intention  to  liquidate,  evidence 
and  effect  of,  §  284. 

Fraternal  Benefit  Societies 

assessment*,  payment,  mode  of,  §  215. 

what  is  not  payment,  §  217. 
contract,  character,  amount  recoverable  in  case  of  death,  §  833. 

termination  of  contract,  liability,  §  838. 
expulsion  of  member,  consequential  damages,  recovery  for  successive 
consequences,  illustrations,   §  57. 

elements  of  damage,  losses,  §  79. 

Fraud 

Ch.  XXX,  §§  1163-1180. 

agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 
regard  to  commercial  paper,  §  775n. 
implied    warrantv    of    authority,    agent's    liability,    general    rule, 

§  797. 
liability  to  third  persons,  §  796. 

acts  in  excess  of  or  without  authority,  measure  of  damages, 

§798. 
exemplary  damages,  parties  liable,  liability  of  master  for  acts 

of  servants,   §  408. 
recovery  of  money  from  agent,  §  799. 
possession  of  property  as  possession  of  principal  accounting,  duty 

of  agent,  §769. 
remedies  of  principal  against  agent,  §  768. 
right  of  agent  to  reimbursement,  effect  of  mode  of  doing  business, 

§  792. 
violation  of  duty,  remedies,  §  768. 
appeal  and  supersedeas  bonds,  liability  in  state  courts  if  judgment  is 

in  part  for  money  or  in  rem,  §  534. 
attachment  bonds,  wrongful  attachment,  damages  recoverable,  §  512. 
attorneys,  compensation,  action  by  attorney,  value  of  services  rendered, 
admissibility  of  evidence,   §  682. 
fraud  of  attorney,  exemplary  damages,  allowance,  in  what  actions 
recoverable,  §  392. 
bills  and  notes,  bona  fide  holder,  amount  recoverable  by  holder  of  bill 
or  note,  defenses,  §  542. 
consideration  fraudulent  or  illegal  in  part,  §§  549,  550. 
liability  of  drawer  and  indorser  for  principal  sum,  §  555. 
partial  failure  of  consideration,  §  544. 
availability  of  defense,   §  545. 

defense  as  resting  on  principle  of  rescission  of  contract,  §  548. 
principal  sum,  certainty,  §  541. 
want  or  failure  of  consideration,  §  542. 
bonds,  actions  on  bond  as  to  sureties,  liability  for  executor's  debt  to 

estate,  §  495. 
bonds  of  employees,  contract  not  to  be  extended  by  construction,  §  725. 
breach  of  contract,  compensatory  damages,  motive  as  affecting  damages, 
§99. 
recovery  on  quantum  meruit,  §  679. 
breach  of  marriage  promise,  excuse  for  breach  of  contract,  impotency, 
insanity,  §  989.    . 
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Fraud — continued. 

carriers  of  goods,  freight  charges  as  affected  by  value  of  property, 
§885. 
loss  or  injury,  shipper 's  conduct  as  effecting  damages,  §  925. 
negligent  delay  in  transportation,  liability  for  loss  of  market  value 
of  property,  quantity  or  quality,  §  906. 
carrier  of  passengers,  negligence  or  breach  of  duty,  exemplary  damages, 

§  950. 
cause  of  action,  severance,  contract  to  do  several  things  successively, 

or  one  thing  continuously,  §  110. 
coffin,  pine  box  substituted  for  cofiin,  Ijreach  of  contract,  damages  as 

including  other  than  pecuniary  elements,  §  92. 
compensation  of  trustees,  contract  for  services,  implied  contracts,  right 

to  recover  for  services  rendered,  §  679. 
consequential  damages,  act  of  injured  party,  fraud  and  exposure  to 

peril,    §  39. 
contract   to   do  several  things   successively   or   one  thing  continuously, 

§§  110,  n42. 
contracts,  effect  of  fraud,  necessity  of  rescission,  §  549. 
contracts  for  particular  work,  certificate  for  architect,  engineer,  etc., 
necessity,  effect,  §  712. 
demand  for  extra  work,  basis  for  adjustment,  §  707. 
demand    for    part    performance    of    entire    contract,    recovery    by 
contractor  on  quantum  meruit,   §  710. 
contracts  for  services,  compensation,  quantum  meruit  recovery,  §  679. 
implied  contracts,  duty  to  pay  for  services  rendered,  §  679. 
measure  of  damages,  comjiensation  to  be  determined  by  employer, 
effect  of   determination,   §  678. 
covenants,   breach,   defenses   and   crossclaims   against  purchase  money, 

§§  634,  635. 
covenants  for  title,  object,  indemnity  if  title  fails,  §  591. 
covenants  of  warranty  and  quiet  enjoyment,  measure  of  damages  for 

breach,  §  605. 
damage    to    property,    no    mitigation    when    benefit    not    derived    from 

defendant,   §  158. 
elements  of  damage,  mental  suffering,  §  95. 

motive,   how  motive   affects   consequence   of   confusion    of   goods, 
§101. 
tort  actions,  §  100. 
pecuniary  elements,  other  elements,  §  92. 
escape  of  debtor,  officers,  neglect  of  duty,  measure  of  damages,  nominal 

damages,  §  489. 
exemplary  damages,  allowance,  difference  of  views,  §  391. 

compensation  for  wrongs  done  with  bad  motive,  violation  of  con- 
tract, §  390. 
in  what  actions  recoverable,  §  392. 

parties  liable,  master 's  liability  for  acts  of  servant,  §  408. 
right  to  recover  in  addition  to  compensatory   damages,  interest, 

§  1178. 
rule  of  United  States  Supreme  Court,  §  392. 
expenses  of  litigation,  recovery  in  addition  to  actual  damages,  §  1177. 
express  indemnity,  damages  recoverable,  costs,  expenses  and  attorney's 

fees,  remote  and  consequential  losses,  §  762. 
factors,  accounts,  duty  of  factor  to  render,  effect  of  misrepresentation, 

§784. 
false  representations,  §  1166. 

belief  of  defendant  in  representations,  §  1169. 

bills  and  notes,  sale,  false  representations,  measure  of  damages, 

§  1171. 
bonds,  false  representations  as  to  title  of  real  estate,  measure  of 
damages,  §  1171. 
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Fraud — continued. 

false  representations — continued. 

carriers,   false  representations  as  to  safety  of  road,  damages  to 
livestock,   §1173. 
loss  of  time  of  passengers,  damages,  §  1173. 
cause  of  action,  benefit  from  deceit,  effect  of  §  1166. 
college,    false    representations    of    authority    to    confer    degrees, 

measure  of  damages,  §  1171. 
concealment  of  material  fact,  §  1169. 
consequential   damages,   §  1171. 

anticipation  of  injury  to  persons,  proximate  cause,  §  25. 
corporate  stock,  purchase  of,  measure  of  damages,  §  1171. 
deed  executed  rather  than  mortgage,  measure  of  damages,  §  1171. 
exchange  of  property  effected,  false  representation  of  agent,  lia- 
bility for  damages,  §  1174. 
expressions  of  opinion,  effect,  §  1166. 
judgments,  sale  induced  by  fraud,  damages,  §  1171. 
labor  performed  because  of  representations,  damages,   §  1173. 
leasehold  interest  sold,  measure  of  damages,  §  1171. 
marriage    induced,    false    representations    as    to    property    owned, 

measure  of  damages,  §  1171. 
materiality   of   representations,   §  1167. 

measure  of  damages,  confidential  relation  between  parties,  §  1171. 
difference  between  real  value  and  amount  paid,  §  1172. 
interest,  §  1171. 

other  elements  of  damages,  costs,  §  1173. 
release  procured  by  fraud,  §  1171. 
removing  goods  purchased  at  auction  sale,  §  1173. 
seller  defrauded,  §  1171. 
mitigation   of   damages,    §  1171. 

mortgaged  lands  conveyed,  damages  recoverable,  §  1174. 
mortgages,  sale  induced  by  fraud,  damages,  §  1171. 
natural   and   proximate   consequences   of  fraud,   §  1165. 
note  of  insolvent,  purchase  induced  by  false  representations,  meas- 
ure  of   damages,   §  1171. 
person  to  whom  representations  are  made,  representations  need  not 

be  made  to  plaintiff,  §  1170. 
reliance  on  representations,  negligence  of  injured  parties,  §  1168. 
remedies  by  pm'chaser  of  property,  rescission,  action  for  damages, 

§  1174. 
remote,  conjectural  and  contingent  damages,  §§  1175,  1176. 
sale  of  automobile,  misrepresentations  as  to  ability  to  pay,  dam- 
ages, §  1174. 
sale  of  land  pursuant  to  judgment,  liability  for  value  of  land  and 

interest,  §  1174. 
sale  of  stock,  consequential  damages,  §  1173. 
sale  of  trust  property  not  authorized,  fraud,  damages,  §  1174. 
sales,  cost  of  putting  property  in  good  condition,  recovery,  §  1173. 
recovery    of    purchase    money    and   interest,    failure    of    title, 

§  1174. 
representations  as  to   credit   of  insolvent  person,  recovery  of 
value  of  goods  sold,  §  1174. 
settlement  induced,   false  representations  as  to   other  settlements, 

suits  in  assumpsit,  §  1174. 
time  for  rescission  of  sale  of  worthless  horse,  §  1173. 
validity  of  warehouse  receipts,  taken  as  security  for  loans,  dam- 
ages, §  1173. 
vendor  and  purchaser,  false  representations,  effecting  sale,   dam- 
ages, §  1171. 
impeachment  of  contract,  marine  insurance,  liability  of  insurer  under 
valued  policies,  admiralty  and  fire  policies,  §  806. 
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Fraud — continued, 
interest 

allowance,  agents,  trustees,  and  officers,  allowance  against,  §  353. 
judgments,  §  333. 
money  had  and  received,  §  352. 
money  loaned,  §  325. 

money  obtained  by  extortion  or  fraud,  or  wrongfully  withheld 
or  disposed  of,  §  354. 
pleading,  how  interest  claimed  in  pleading,  §  387. 
landlord  and  tenant,  co\^enants  of  landlord,  breach,  special  and  conse- 
quential damages,   §  865. 
recoupment  by  either  lessor  or  lessee,  §  876. 
liquidated  damages,  intention  to  liquidate,  evidence  and  effect  of,  §  284. 
necessity  of  valid  contract,  §  280. 

stipulated    sum    where    damages    otherwise   certain   are   uncertain, 
§§  285,  293. 
marine  insurance,  valued  policies,  admiralty  and  fire,  §  806. 
marriage  to  pregnant  woman,  right  to  recover  damages,  §  2n. 
master  and  servant,  breach  of  contract,  recovery  on  quantum  meruit, 

§679. 
measure  of  damages,  expenditures,  loss  of  time,  §  1171. 
general  rule,  §  1171. 
,    mental  anguish,  necessity  that  anguish  proceed  from  act  causing  physi- 
cal injury,  §  95. 
nature  of  tort,  necessity  of  actual  injury,  §  1163. 
nominal  damages,  illustrations  of  right  to,  §  10. 

officers,  measure  of  damages  against  officers  for  neglect  of  duty,  nom- 
inal damages,  §  489. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 
parties,  joint  and  several  liability  for  torts,  §  140. 

plaintiffs  and  defendants,  §  1179. 
payment,  application  by  creditors,  §  238. 

what  is  not  payment,  setting  aside,  §  217. 
pleading,  false  representations,  §  1166. 

interest,  manner  of  claiming  interest  in  pleading,  §  387. 
necessary  allegations,  §  1180. 
proximate  consequences  of  fraud,  scope,  §§  1163-1165. 
quantum  meruit,  recovery  for  services  rendered,  §  679. 
recoupment  and  counterclaim,  connection  between  cause  of  action  and 
crossclaim,  §  183. 
liquidated  and  unliquidated  damages,  §  185. 
parties,  §  175. 
recoupment  for  fraud,  breach  of  warranty,  negligence,  etc.,  §§  179,  180. 
recoupment,  liquidated  and  unliquidated  damages,  §  185. 
release,  definition,  validity,  §  253. 

who  may  execute,  §  256. 
renewal   notes,   consideration   fraudulent   or   illegal   in   part,   effect   on 

promissory  note,  §  549. 
rescission,    consequential    damages,    anticipation    of    injury    proximate 
cause,  §  25. 
liquidated  damages,  stipulations  when  damages  are  uncertain,  §  293. 
sales,  allowance  of  interest  against  agents,  trustees  and  officers,  §  353. 
breach  of  contract  by  seller,  evidence  of  loss,  §  653. 

goodwill  sold,  certainty  of  proof,  §  658. 
T)reach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 

expenses  and  special  injuries,  §  675. 
consequential    damages,   proximate   cause,   act   of   third   person   as 

cause,  §  42. 
evidence  of  value,  §  445n. 
executed  sales,  recovery  by  seller  after  rescission  of  contract,  price 

fixed  by  third  party,  §  653. 
implied  or  express  warranty  of  quality,  §  667. 
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price  to  be  fixed  by  tliird  party,  effect  of  agreement,  §  643. 
recoupment  and  counterclaim,  nature  of  defense,   §  170. 
warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  671. 
existence,  §  667. 
warranty  of  title,  breach,  measure  of  damages,  §  669. 
existence,  §  668n. 
salvage  service,  foreitures  of  right  to  compensation,  §  721. 
slander    and    libel,    injury    to    public,    consequential    damages,    injury 

through  third  person,  §  33. 
stock,  fraudulent  increase,  consequential  damages  for  torts,  §  16n. 
suretyship,  creditor's  duty  to  realize  on  securities,  application  of  de- 
'  posit  to  indebtedness,  §  737. 

discharge  or  reduction  of  surety's  resijonsibility  by  act  of  creditor, 

§  735. 
release  by  creditors  of  one  or  more  parties,  effect,  §  742. 
telegraphs  and  telephones,  fraudulent  act  of  agent,  iuduciug  bank  to 

pay  money  to  third  person,  damages  recoverable,  §  966. 
tender,  waiver  and  omission  of  tender  on  sufficient  excuse,  §  273. 
trade-marks,  infringement,  measure  of  damages,  in  equity  and  at  law, 

§  1201. 
trespass,  permanent  injury,  estimate  of  damages,  §  1017. 
trover,  measure  of  damages,  property  fluctuating  in  value,  rule  in  dif- 
ferent states,  §  1111. 
midue  influence,  natural  and  proximate  consequences  of  fraud,  §  1163. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, §  639. 
damages  recoverable  by  purchaser  against  vendor,  adjustment  of 
counter  demands  on  rescission,  §  587. 
elements  of  damage,  mitigation,  §  584. 

measure  of  damages,  conflict  of  American  decision,  what  law 
governs,  §§  579,  580. 
English  rule,  application,  §  581. 
oral  contract,  §  583. 
damages    recoverable    by    vendor    against    purchaser,    measure    of 
damages,  §  570. 
wilful  or  malicious  injuries,  consequential  damages,  §  44. 

Frauds,  Statute  of 

bills  and  notes,  parol  evidence  to  show  defect  of  consideration,  ad- 
missibility, §  551. 
contracts  for  services,  validity,  statute  of  frauds,  §  684. 

wrongful   dismissal   of   employee,  measure   of   damages,  remedies, 
actions,  §  692. 
creditor 's  right  to  make  application  of  payments,  §  239. 
elements  of  damage,  losses,  damage  by  relying  on  performance,  §  81. 
landlord  and  tenant,  actions  for  use  and  occupation,  lease  as  evidence 

of  value,  §  841. 
liquidated  damages,  necessity  of  valid  contract,  §  280. 
losses  as  elements  of  damage,  damages  by  relying  on  performance,  §  81. 
payment,  application  by  creditor,  §  239. 

application  by  debtor,  §  236. 
suretyship,  surety's  right  to  defend  between  principals,  §743. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  recovery  on  parol 
contract,  §  583. 
damages  recoverable  by  vendor  against  purchaser  assailability  of 
invalidity  of  contract,  §  574. 

Fraudulent  Conveyances 

bills  and  notes,  consideration,  partial  failure  of  consideration,  availabil- 
ity of  defense,  §  545. 


INDEX.  5933 

Fraudulent  Conveyances — continued. 

collusion  with  insolvent  defendant,  liability  to  other  creditors    §  1174 ' 
injunction  bonds,  damages  recoverable,  damages  from  restraint  of  in- 
junction, suspension  of  owner  's  control  of  propertj'    §  528 
defenses,  facts  not  available  as  defenses,  §  529.  ' 

Free  Pass 

see  Tickets. 

Freight  Train 

see  Carriers  of  Passengers;  Railroads. 

conductor  allowing  persons  to  ride  on  freight  train  contrary  to  rules 

agent's  particular  duties  and  liabilities,  principal's  right  toin- 

demnity,  §  771. 

Fright 

see  Mental  Anguish ;  Nervous  Shock. 

automobile  frightening  mule,  consequential  damages,  nervous  shock  as 

physical  injury,  right  to   recovery  for  nervous  shock,   §  22. 
carriers  of  passengers,  compensation,  physical  and  mental  suffering  of 
passenger,  injury  to  character,  §  942. 
damages  recoverable  by  passenger,  verdicts  excessive,  §  953n. 
check  dishonored,  mental  anguish,  necessity  that  anguish  proceed  from 

act  causing  jjhysical  injury,  §  95. 
consequential   damages,  nervous  shock,   right  to  recover   for  iniurv  to 
health,  §  23a. 
nervous   shock   as   physical   injury,   right   to   recovery   for   nervous 

shock,  §  22. 
nervous  shock  without  impact,  right  to  recover  damages,   §  24 
depots,    consequential    damages,    assault    on    woman    in    station,"  child 

frightened  and  killed  by  train,  liability,  §  35. 
elements  of  damage,  mental  suffering,  §  96. 

mental    suffering,   compensatory   damages,   mental   suffering   independ- 
ent  of   physical   harm,   §  96. 
rule  where  negligence  only  is  alleged  and  where  wrong  was  wilful, 
8  l'i45. 
miscarriage,    consequential    damages,    nervous    shock    without    impact 
right  to  recover  damages,  §  24.  ' 

pleading,  special  damages,  necessity  of  alleging,  §  421. 
trespass,  liability  for  fright,  entering  dwelling  in  nighttime,  §1029. 

Frivolous  Appeal 

see  Appeal  and  Error. 

interest  and  damages  awarded  on  appeal,  §  539. 

Frost 

consequential    damages,   proximate   cause,    wrongful    act   as    proximate 
cause  of  damage,  §  38. 

Fruit 

contract  apportioning  legal  interests  not  joint,   §  131. 
sale  of  shares,  warranties  of  title,  existence,  §  668n. 

Funds 

custodia  legis,  injunction  bonds,  damages  from  restraint  of  injunction, 

§  526. 
factors,  remitting  funds,  consequence  of  failure  to  obev  orders,  §  785. 
marshaling  and   distribution,  rigiits  where  one  creditor'  may  resort  to 
two  funds  and  another  to  only  one,  §  145. 
rights   of  creditors  where  funds  belong  to   two   depositors,   §  196. 
payments,  application,  by  court,  §  241. 

general  payments  applied  to  'debt  least  secured,  §  245. 
pro  rata  application,  §  242. 
Suth.  Dam.  A^ol.  V.— 69 
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siirctyship,  creditor's  duty  to  realize  on  securities,  refusal  of  payment, 
application  of  de])osits  to  indebtedness,  §  737. 
right  of  subrogation,  when  and  to  whom  available,  §  736. 
tender,  sufficiency,  amount,   §  266. 

Funeral  Expenses 

contract  for  particular  work,  breach,  liability  for  profits  lost  and  ex- 
penses incurred,  §  698. 
death  by  wrongful  act,  damages,  children  's  loss  from  death  of  parent, 
§  1267. 
loss  of  services,  recovery  by  husband,  elements  of  damage,  §  1266. 
pleading  of  damages,  •§  426. 

right  to  recover  for  death  of  child,  damages,  §  1272. 
special  damages,  §  1278. 

widow,  damages  recoverable  ])y  widow,  §  1265. 
parties  plaintiff,  action  under  statutes,   §  129n. 

Furnace 

V)reach  of  contract  to  furnish,  landlord  and  tenant,  covenants  of  land- 
lord, breach,   s^jecial  and  consequential  damages,    §  865. 

sales,  breach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 
expenses  and  special  injuries,  §§  671n,  672. 

trespass  to  personal  property,  special  and  consequential  damages,  re- 
mote damages,  furnace  destroyed,  §  1100. 

Furniture 

attachment  bonds,  defenses  or  mitigation  of  damages,  what  may  be 
shown,  injuries  to  furniture,  §  515. 

carriers  of  goods,  injury  to  or  loss  of  non-marketaV)le  property,  dam- 
ages, §  919. 

fire  insurance,  general  rule  of  damages,  §  821. 

gas  escaping,  explosion,  furniture  injured,  consequential  damages  for 
torts,  liability,  illustration,  §  18. 

replevin,  recovery  for  intermediate  injury  and  depreciation  of  prop- 
erty, §  1151. 

sales,  breach  of  contract  by  seller,  consequential  damages,  §  663. 

non-delivery    of    property    contracted   for,    consequential    damages, 
illustration,  §  663. 

trespass  to  personal  property,  aggravation  increasing  damages,  injuries 
to  feelings,  exemplary  damages,  §  1095. 
special  and  consequential  damages,  remote  damages,  §  1100. 

trover,  damages,  place  of  conversion,  liability  of  purchaser,  effect  of 
wilfulness,  §  1110. 
value  of  property,  proof  of  value,  fixtures,  §  1114. 

value  of  pro]terty,  evidence,  actual  sales,  offers  for  iiroperty,  market 
quotations,  §  447. 

Future  Damages 

see  Remote  Damages. 

Future  Earnings 

jiresent  cash  value,  when  measure  of  recovery  uiuler  Federal  Em- 
ployers'  Liability   Act,    §1333. 

G 

Gambling 

deposit  with  stakeholder,  cause  of  action,  entirety,  implied  assumpsit 
following  consideration,  §  132. 
interest,  allowance  on  money  had  and  received,  §  352. 
illegal  transactions,  right  of  action,  damages  not  recoverable,  §  5. 
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insurance,   life   and    accident   insurance,   character   of    contract     effect 

of  rule  as  to  wagering  contracts,  §  832.  ' 

I)rofits,  certainty  of  damages,  anticijiated  profits,   §  59n. 
speculating  in  futures,  illegal  transactions,  right  to  damages,  §  5. 

Gangrene 

pleading,   special  damages,   necessity   of  alleging,   §  421. 

Gardens 

amount  of  damages,  opinion  evidence,  §  444. 

Garnishment 

bills  and   notes,   stipulations   for   attorney's   fees  and   costs,   effect   on 

negotiability,  amount  recoverable,   §  564. 
interest  as  damages  incident  to  debt,  §  372. 

suspension  of  interest,  payment  prevented  by  legal  process,  §  381. 
malicious  prosecution,  damages,  elements,  expenses,  §  1238. 
payment,  to  whom  payment  may  be  made,  §  231. 
right  of  action,  damnum  absque  injuria,  §  3. 

trover,  recovery  of   damages,   limitation  of  recovery  to  plaintiff's   in- 
terest in  property,  §  1136. 

Gas 

breach  of  contract,  failure  to  supply  gas,  consequential  damages,  lialiil- 
ity,  illustration,  §  18. 
consequential  losses,  contractor's  liability,  §702. 
defective  work,  §  705n. 
cylinder   for   storing,   anticipation   of   injury   to   persons,   illustrations, 

eminent    domain,    compensation,    basis    for    estimating   value    of   land 
§  1074.  ' 

injury   to    property   not    taken,    ascertainment   of    damages,    facts 
which  may  be  considered,  §  1070. 
exjdosion,  defective  pipes,  consequential  damages,  §  18. 
fixtures,  destruction  of  jiroperty,  damages,  conrpensation,  §  1015. 
nuisance,  injury  to  crops  and  trees,  damages,  §  1049. 
opinion    evidence,    amount    of    damages,    opinions    of    witnesses,    ad- 
missibility, §  444. 
sales,   breach   of   contract   by   seller,   non-delivery   of   property   not   in 
market,  recovery  of  lost  ju-ofits,  §  652. 
consequential  damages,  anticipation  of  injury  of  person,  jiroximate 

cause  of  injury,  §  25. 
warranty   of   quality,  da  mattes  for   breach,  interest,  expenses   and 
special  injuries,  §  675. 
trespass,  laying  pipes,  suretyship,  conserniential  damajres,  nonlia])ilitv 
of  principal,  §  753.  ^ 

trespass  to  personal  property,  market   value  of  proi)prty,  daniao-es  re- 
coverable, §  1098.  11^' 
watercourse   obstructed,  consc()ueiitial    damages,   certainty,   recovery   of 
items  of  damages,  which  are  certain,  §  55. 

Gas  Wells 

contract  for  particular  work,  contractor's  liabilitv,  conse(|uential   dam- 
ages for  defective  work,  §  705n. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor on  quantum  meruit,   §  709n. 

General  Average 
see  Insurance. 

General  Damages 

pleading,  special   damages,  necessity  of  alleging,   §-119. 
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Generative  Organs  Injured 

excessive    or    inadequate   verdicts,    damages,    discretion   of   jury    as   to 
damages,  instructions,  §  1256n. 

Geology 

opinion  evidence  as  to  value  of  property,  §  446. 

Georgia 

apportionment   of   damages,   verdicts,   where  there   are   several  parties, 

§  463. 
bills  and  notes,  damages  on  jjrotested  foreign  bills,  re-exchange,  §  563n. 

stipulations  for  costs  and  attorney  's  fees,  §  564. 
carriers  of  goods,  qualification   of  carrier's  liability  by  notice,  inter- 
state commerce,  §  926. 
carriers  of  passengers,  liability  for  exemplary  damages,  §  951. 
contract  for  particular  work,  performance  prevented,  contractor 's  rights, 

certainty  of  proof  of  profits,  §  714. 
covenants,   breach,   defenses   and   crossclaims   against   purchase   money, 

§636. 
covenants,    of    warranty    and    quiet    enjoyment,    action    by    covenantee 
against  remote  covenantor,  §  614. 
expenses,  costs  and  counsel  fees  as  damages,  §  618. 
death  by  wrongful  act,  damages  recoverable,  facts  and  circumstances 
to  be  considered  in  estimating  damages,  §  1269. 
recovery  for  death  of  child,  §  1272. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
compensation,    effect   of   title    and   nature   of   interest   condemned 

and  purpose  of  use,  §  1077. 
evidence  of  value  and  damages,   §  1089. 
escape  of  prisoner,  officers,  neglect  of  duty,  measure  of  damages,  nom- 
inal damages,  §  489. 
evidence  of  injury,  annuity  and  life  tables,  §  455. 

exemplary  damages,  parties  liable,  master's  liability  for  acts  of  serv- 
ant,  §  410. 
interest,  allowance,  stockholders '  statutory  liabilities,  §  343. 

compound  interest,  interest  on  instalments  of  interest,  §  375. 
landlord    and   tenant,   lessee 's    right   to    damages    for   injury   to   busi- 
ness, §  867. 
malicious  prosecution,  mitigation,  evidence,  §  1240. 
mesne  profits,  claims  for  improvements,  taxes,  §  999. 
nuisance,  interference  with  business,  element  of  damage,  §  1054. 
mitigation  of  damages,  deduction  for  benefits,  §  1056. 
permanent    injury,    estoppel    from    recovery    of    future    damages, 

§  1046. 
remote  consequences,  liability,  §  1051. 
personal  injuries 

verdicts,  excessive  or  inadequate  verdicts,   §  1256n. 
power  of  court  over,  §  ^0. 
railroads,  animals  injured,  interest,  actions  for  torts,  §  355. 
sales,  seed,  warranty  of  quality,  damages  for  breach,  interest,  expenses 
and  special  injuries,  §  674. 
warranty  of  title,  breach,  measure  of  damages,  §  669. 
telegraphs  and  telephones,  cipher  messages,  negligence  in  transmission, 

notice  of  importance,  §  960. 
trespass  to  real   property,   occupation   of  land  by   railroads,   damages, 
§1016. 
party  wall  injured,  damages,  §  1025. 
trover,  conversion  of  money  securities,   §  1132. 
damages,  attorney's  fees,   §1130. 

interest  and  value  of  use  of  property,  §  1115. 
property  of  fluctuating  value,  §  1118. 


INDEX.  5937 

Georgia — continued, 
trover — continued. 

rule  in  particular  states,  §  1111. 
value  of  property  enhanced  by  defendant,   §  1126. 
usury,  effect,  contracts  not  void  for  usury,  §  315n. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, rule  in  various  states,  §  636. 

Gifts 

bills  and  notes,  effect  of  gift,  want  or  failure  of  consideration,  §  542. 

covenants,  warranty  and  quiet  enjoyment,  scope,  remedy  for  breach, 
§  603. 

inter  vivos,  payment  by  gift  inter  vivos,  §  221. 

quantum  meruit,  recovery  for  services,  presumptions  where  family  rela- 
tion exists,   §  679. 

Glass 

sale  of  beverage  containing  broken  glass,  warranty  of  quality,  damages 
for  breach,  interest,  expenses  and  special  injuries,   §  672. 

Glass  Factory- 
contract   to   furuish   gas,  contract   for   particular  work,   breach,  conse- 
quential losses,  contractor  's  liability,  §  702. 

Gold 

carriers  of  goods,  duty  to  care  for  property,  §  916. 
evidence  of  value,  property  without  market  value,  §  448. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  528n. 

Gold  Coin 

payment,  mode  of  making  payment,   §  215. 
tender,  amount,  sufficiency,  §  267n. 

in  what  money  tender  may  ho,  made,  §  263. 

Gold  Dust 

tender,  amount,  sufficiency,  §  267n. 

Goldsmith 

suretyship,  contract  not  to  be  extended  by  construction,  §  726. 

Good  Faith 

agents,  liability  to  third  persons,  §  796. 

violation  of  duty,  secret  profits,  §  768. 
appeal  and  supersedeas  bonds,  interest  and  damages,  award  on  appeal, 

§  539. 
broker 's  compensation  for  services,  measure  of  compensation,  §  683. 
carriers '  action   for  freight  charges,   §  884. 

contract   for   particular   work,   certificate   for   architect,  engineer,   etc., 
necessity,  effect,   §  712. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor on  quantum  meruit,  §  711. 
covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 

and  counsel  fees  as  damages,  §  618. 
landlord  and  teiumt,  covenants  of  landlord,  breach,  special  and  conse- 
quential  damages,    §  865. 
measure  of  agent's  liability  under  various  circumstances,  §774. 
mesne  profits,  claims  for  improvements,  taxes,   §  999. 

limitation  of  damages,  to  value  of  use,  consequential  and  punitive 
damages,   §  994. 
officers,  neglect  of  duty,  measure  of  damages,  nominal  damages,  §  490. 
salvage  service,  forfeitures  of  right  to  compensation,  §  721. 
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servant's  violation  of  contract,  recoupment  of  damages,  consequential 

losses,  §  695. 
suretyship,  express  indemnity  against  judgments,  effect   of  judgment, 

§  767. 
vendor  and  purchaser,  damages  recoverable  by  purchaser  against  vendor, 
defaulting  vendee  's  rights,  conflict  of  American  cases,  §§  579,  586. 
elements  of  damage,  loss  of  bargain,  mitigation,  §  584. 
English  rule,  §§  578,  581. 

Goodwill 

sales,  see  also.  Business. 

breach  of  contract,  compensation,  certainty  of  proof,  §  658. 
stipulations  when  damages  are  uncertain,  §  291. 
value  of  property,  elements,  exadence,  §  448. 

Government 

see  States;  United  States. 

interest,  allowance  against  government,  §  332. 

Grain 

carriers  of  goods 

breach  of  contract,  remote  consequences,  §  902. 

refusal  to  carry,  cost  of  transportation,  §  899. 
delay  in  transportation,  negligence,  proximate  cause,  §  903. 
freight  charges,  time  when  freight  is  due  and  earned,  §  887. 
elements   of   damage,   expense   incurred   to   prevent   or   lessen   damage, 

extent  of  duty,  grain  injured,  §  90. 
harvesting,  contract  for  particular  work,  contractor's  liability,  damages 

for  delay,  actual  loss,  §  704. 
master    and    servant,    servant's    violation    of    contract,    grain    injured, 

recoupment  of  damages,  consequential  losses,  §  695. 
sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses  and 

special  injuries,  §  672. 
shipment,   measure    of    agent 's   liability   under   various    circumstances, 

§774. 
trespass  to  real  property,  destruction  of  property,  damages,  §  1015. 

Granite 

sales,   breach   of   contract    by   seller,   non-delivery   of   property   not   in 
market,  recovery  of  lost  profits,  §  652. 

Grapes 

compensatory    damages,    property    sued    for    improved    by    wi-ongdoer, 
§102. 

Grass  Injured 

evidence,  opinions  on,  subjects  of,  common  experience  and  observation, 

admissibility,  §  443. 
nuisance,  injury  to  crops  and  trees,  damages,   §  1049. 
trespass  to  real  property,  crops  injured  or  destroyed,  damages,  §  1023. 
suit  by  tenant,  possessor  or  licensee,  damages,  §  1012. 

Gravel  Sold 

acceptance   of   goods,   liability   for   not   accepting,  remedies   of   seller, 
§647. 

Greenhouse 

injury    to    greenhouse,    certainty    of    damage,    prospective    growth    of 

plants,   §  62. 
sale  of  heating  apparatus,  warranty  of  quality,  damages   for  breach, 

interest,  expenses  and  special  injuries,  §  672. 
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Gross  Negligence 

see  Negligence. 

Guana 

sales,  In-each  of  contract  by  seller,  consequential  damages,  §  663. 

Guaranty 

see  iSurctyship. 

bills   and   notes,   distinguishing  characteristics  of  guaranties,  right  to 
terminate  liability,  interest  and  attorney 's  fees,   §  728. 
endorsement  of  negotiable  paper,  effect,  §  730. 
stipulations  for  attorney's  fees  and  costs,  effect  on  negotiability 
amount  recoverable,  J^  564.  ' 

collateral,  guarantor's  liability  where  collateral  is  given,  §734. 
collections,    guaranty    of    collectibility,    liability    for    costs,    diligence, 

compensation  for  services  rendered  by  agents,  amount  of  compensation 
§  683.  ' 

contract  not  to  he  extended  by  construction,  illustrations,   §§  726,  727. 
discharge   or   reduction   of   surety's   responsibility   by   act   of   creditor' 
§  735.  ' 

factors,    guaranteed   commission,    recovery   against    factor    wliose   com- 
mission is  guaranteed,  §  783. 
interest,  agreement  to  pay  money  with  interest,  construction,  §  305n. 

demand,  necessity  to-  secure  allowance  of  interest,  §  351. 
interpretation   of   surety's   contract,   continuance   of   commercial   guar- 
anties, liability  for  successive  terms  of  bank  cashier,  §  724. 
contracts  not  to  be  extended  by  construction,  rule  as  'to  bonds  of 
surety  companies,  §  725. 
liquidated  damages,  stipulation  for  payment  of  fixed  sum  for  partial  or 

total  breach,  §  295. 
measure  of  guarantor 's  liability,  lost  profits,  remote  damages,  §  729 
nature,  distinguishing  characteristics  of  guaranties,  right  to  terminate 

liability,  interest  and  attorney 's  fees,  §  728. 
payment,    application,    debtor's   right   to   direct   application,   evidence, 

8  ^3  t . 
payments,  application,  general  payments  applied  to  debt  least  secured 
§  245.  ' 

application  of  general  payment  to  debt  least  secured.  S  245 
effect,  §  218.  '  '^ 

measure  of  liability  of  guarantor  of  payment,  §  732. 
remedies    for    indemnity,    action    against    principal    for    money    paid 
measure  of  recovery,  §  748.  ' 

right  of  subrogation,  wlien  and  to  whom  available,  §  736. 
usury,  who  may  take  advantage  of  usury,  §  314. 

Guardian  and  Ward 

account,  guaidiaii  's  bond,  liability  of  sureties,  §  496. 
bonds,  actions  on   bond  as  to  sureties,  liability  for  executor's  debt  to 
estate,  §  495. 
contribution  between  co-sureties,  wlio  are  co-sureties,  proof  of  re- 
lationship, bonds  in  legal  proceedings,  contribution  in  cases 
of  tort,  S  755. 
discharge  or  reduction  of  surety's  responsibility  by  act  of  creditor, 

§  735n. 
liability  as  between  sets  of  sureties,  §  498. 
measure  of  surety's  liability,  §§488,  496,  723n. 
mitigation  of  damages,  §  497. 
compensation  of  guardian,  implied  contracts,  riglit  to  recover  for  serv- 
ices rendered,  S  679. 
interest,  allowance  against  agents,  trustees  and  officers,  §  353. 
release,  who  may  execute,  §  256. 
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removal  of  guardian,  bond,  liability  of  sureties,  §  496. 

seduction,    damages    recoverable,    exemplary    and    compensatory    dam- 
ages, evidence  to  be  considered,   §  1283. 
parties,  plaintiff,  who  may  maintain  action,  §  1283. 

settlement  with  guardian,  release,  who  may  execute,  §  256. 

timber  cut  and  removed,  mitigation  of  damages,  measures  of  preven- 
tion,  §  157. 

unauthorized  acts,  mitigation  of   damages,  measure  of  prevention,  re- 
turn of  property,  discharge  of  plaintiff's  debt,  §  156. 

Gunpowder 

storage   of  gunpowder,   explosion,   consequential   damages,   anticipation 
of  injury  of  persons,  proximate  cause  of  injury,  §  25. 


Habeas  Corpus 

appeal  and  supersedeas  bonds,  liability  in  state  court,  judgment  party 
for  money  or  in  rem,  §  535. 

Habits 

evidence  of  injury,  annuity  and  life  tables,  §  455. 

Hand  Injured 

personal    injuries,    damages,    discretion    of    jury    as    to    damages,    in- 
structions,  excessive   or   inadequate   verdicts,    §  1256. 
prospective  damages,  number  of  actions  maintainable,  §  1251. 

Harbors 

light  extinguished,  vessel  injured,  consequential  damages  for  torts, 
liability,  illustrations,  §  19. 

officers,  bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest, 
§  478n. 

vessel  delayed,  consequential  damages,  certainty  of  damages,  necessity, 
proximate  result  of  act  or  omission,  §  53. 

vessel  removed  from  wharf,  consequential  damages,  proximate  conse- 
quences of  act  or  omission,  effect  of  extraordinary  circumstances, 
§35. 

Harness  Defective 

horse  frightened,  highways  and  streets,  consequential  damages  in  high- 
way cases,  §  26. 

Hats  Injured 

dyes,  compensation  by  mutual  demand,  §  148. 

Hay 

sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses  and 

special  injuries,   §  672. 
trespass  to  real  property,  suit  by  tenant,  possessor  or  licensee,  damages, 

§  1012. 

Hay  Press 

sales,  warranty  of  title,  breach,  measure  of  damages,  §  669. 

Hay-Stack  Falling 

consequential  damages  for  torts,  liability,  illustration,  §  18. 

Head  Injured 

carriers  of  passengers,  injury  to  passenger,  proof  of  damage,  §  945, 
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personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruc- 
tions, excessive  or  inadequate  verdicts,  §  1256n. 
pleading,  necessity  of  alleging  special  damages,  §  421. 

Health 

see  Illness;  Mental  Anguish;  Nervous  Shock. 

breach   of   marriage   promise,   damages,   injury   to   feelings   or   health, 

§986. 
carriers  of  passengers 

damages   recoverable   where   passenger   sustains   personal    injuries, 
condition  of  health  of  passenger,  §  935. 
proof  of  damage,  §  946. 
verdicts  excessive,  §  953n. 
ejection,  place,  removal  of  passengers  at  wrong  place,  loss  of  time 

and  expense,  consequences  of  exposure,  §  938. 
refusal  to  carry,  damages,  §  935. 
causes  of  action,  entirety,  damage  to  property  and  injury  to  persons 

by  same  act,  §  118n. 
consequential   damages,  nervous  shock,  right  to  recover   for   injury   to 

health,  §  23. 
contracts  for  services,  necessity  of  full  jjcrformance,  inability  to  per- 
form, §  689. 
wrongful  discharge,  measure  of  damages,  liability  for  expenses  and 
lost  commissions,  §  694. 
criminal  conversation,  damages,  amount,  discretion  of  jury,  exemplary 

damages,  health  of  defendant,  §  1285. 
death  by  wrongful  act,  children,  right  to  recover  for  death  of  child, 
damages,  §  1272. 
children's  loss  from  death  of  parent,  §  1267. 

damages,  determination,  facts  and  circumstances  to  be  considered, 
§  1268. 
dower,  expulsion  of  widow,  actual  damages,  injury  to  health,  pain  and 

suffering,   §  1029. 
evidence  of  injury,  annuity  and  life  tables,  §  455. 

opinions   on   subjects   of   common   experience   and  observation,   ad- 
missibility,  §  443. 
landlord  and  tenant 

covenants,  breach,  exemplary  damages,  health  injured,  §  866. 
special  and  consequential  damages,   §  865. 
nuisance,  eviction  of  lessee,  recovery  of  rent  barred,   §  848n. 

remote  consequences  of  nuisance,  liability  for,  §  1051. 
opinion    evidence,    instances    of    rejection    and   admission   of    opinions, 

§443. 
personal  injuries,  damages,  elements,  §  1241. 
circumstances  of  parties,  effect,  §  1254. 
pleading,  special   damages,  necessity  of   alleging,    §  421. 
seduction,    damages    recoverable,    exemplary    and    compensatory    dam- 
ages, evidence  to  be  considered,  §  1283. 
trespass,  elements  of  damage,  insults,  §  1029. 

Heart  Injured 

pleading,  necessity  of  alleging  special  damages,  §  421. 

Heat 

breach  of  contract  to  furnish,  consequential  damages,  §  705. 

landlord   and   tenant,   covenants   of   landlord,   breach,   special   and 

consequential  damages,  §  865. 
mitigation  of  damages  by  lessee,  §  871. 
consequential    damages,   proximate   cause,   wrongful   act    as   proximate 
cause  of  damage,  §  38. 
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greenhouse  injured,  lieating  apparatus  defective,  certainty  of  damages, 
anticipated  profits,  §  62. 

landlord  and  tenant,  repairs,  lessor 's  covenant  to  repair,  breach,  measure 
of  liability,  §  872. 

opinion  evidence,  amount  of  damages,  opinions  of  witnesses  admis- 
sibility, §444. 

sales,  heating  apparatus,  warranty  of  quality,  damages  for  breach,  in- 
terest, expenses  and  special  injuries,  §  672. 

Hedges 

breach  of  contract  to  plant,  bills  and  notes,  partial  failure  of  considera- 
tion, §  548. 

Hemorrhage 

telegraphs  and  telephones,  delay  in  delivery  of  message,  damages,  physi- 
cal pain,  §  965. 

Highways  and  Streets 

abandonment,  destruction  of  property  as  damnum  absque  injuria,   §  3. 
abutting   owners,   circuity   of   action,  princii)le   operating   in   favor   of 
plaintifP,  §  145. 
parties,  joint  and  several  liability  for  torts,  §  141. 
access,   eminent   domain,  injury  to  property  not  taken,  ascertainment, 

§  1066. 
alighting  from  street  car,  injuries,  parties,  joint  and  several  liability  for 
torts,  §  141. 
appropriation   for  road  labor,  interest,  allowance   against  govern- 
ment,  §  332. 
animals  frightened,  structure  in  street,  consequential  damages,  §  26. 
assessments,    landlord    and    tenant,    rent    payable    in    specific    articles, 
recovery,  §  846. 
tender,  effect  of  tender  on  collateral  securities,  §  277. 
breach  of  contract,  damages,  right  of  seller  of  land  to  recover  purchase 

price  and  interest,  abatement  of  price,  §  567. 
change  of  grade,  cause  of  action,  entirety,  §  110,  n42. 

cause  of  action,  severance,  contract  to  do  several  things  successive- 
ly or  one  thing  continuously,  §  llOn. 
destruction  of  property  as  damnum  absque  injuria,  §  3. 
eminent  domain,  compensation,  injuries  to  various  interests,  dam- 
ages in  favor  of  tenants,   §  1081. 
injury  to  property  not  taken,  §  1065. 

ascertainment  of  damages,  facts  which  may  be  considered, 

§§  1066,  1070. 
expenditures  to  lessen  loss,  §§  1072,  1073. 
remote  damages,  §  1071. 
interest,   condemnation   proceedings,   §  336. 
trespass  to  real  property,  definition,  scope  of  remedy,  §  1010. 
child   falling   into   culvert,   consequential   damages   for   torts,   liability, 

illustration,  §  18. 
consequential  damages,  §  26. 

liabilities  of  municipalities,   §  26. 
construction 

contract,  breach,  contractor 's  liability,  §  697. 

benefit  of  contract  to  employer,  cost  and  inconvenience,  §  697. 
demands  for  part  performance  of  entire  contract,  recovery  on 

quantum  meruit,  §  711. 
severable  contracts,  recovery  on  part  performance,  action  by 
contractor  against  employer,  §  708. 
eminent  domain,  injury  to  property  not  taken,  ascertainment,  §  1066. 
inconvenience,  damnum  absque  injuria,  §  3. 
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independent    contractor,    acts    of,    joint    and    several    liability    for 
torts,   §141. 
covenants    against    incumbrances,    definition,    what    are    incumbrances, 
§  620n. 
liability  of  remote  covenantor,  breach  of  covenant,  §  629. 
what  are  incumbrances,  §  620n. 
culvert  near  street,  child  drowned,  consequential  damages,  §  18. 
dangerous  machinery  in  street,  infant  injured,  consequential  damages, 

§19. 
defects,   circuity   of   action,  principle   operating  in   favor   of   plaintiff, 
§145. 
consequential  damages,  §§  26,  39. 

proximate  cause,  acts  of  injured  party,  fraud  and  exposure  to 
peril,  §  39. 
evidence  of  injury,  photographs,   §  454. 
horse    and    vehicle    injured,    consequential    damages,    recovery    for 

successive    consequences,    illustrations,    §  57. 
personal  injuries,  pain  and  suffering,  recovery  for  mental  suffering, 
rule  where  negligence  only  is  alleged  and  where  wrong  was 
wilful,  §  1245. 
right  to  damages,  injuries  to  unborn  child,  §  8. 
elements  of  damage,  losses,  indemnity  to  municipality,  counsel  fees,  §  83. 
eminent   domain,   assessments    of    damages    and   benefits,   lands    to    be 
considered,   §  1088. 
cause   of   action,   entirety,   successive   actions   for   damage   to   real 

property,   §  116. 
compensation  affected  by  title  and  nature  of  interest  condemned 

and  purpose  of  use,  proof  of  value,   §  1077. 
compensation,   basis  for  estimating  value  of  land,  value  for  con- 
demnor's purpose,   §1075. 
injury  to  property,  elevated  railroads  and  subways,  §  1080. 
what  is  just  compensation,   §  1063. 
consequential  injury  to  property  not  taken,   §  1062. 
deduction   for  Ijenefits,  special  benefits,   §  1085. 
effect  of  judgment  for  compensation,  abandonment  of  proceedings, 

§  1090. 
injury  to  property  not  taken,  §§  1065,  1068. 

ascertainment    of    damages,    facts    which   may   be   considered, 

§  1068. 
consequential   injury,   §  1062. 
interest  on  compensation,  §  1091. 
measure  of  danmges  against  officers  for  neglect  of  duty,  nominal 

damages,  §  492. 
payment,    to    whom    payment    of    compensation    should    be    made, 
existence    of    serxitmle    or    easements,    rights    remaining   in 
owner,  §  1082. 
railroad   property  taken   for   street   and   telegraph   uses,   effect   on 

compensation,  proof   of   value,   §  1077. 
time  of  assessment  of  damages  and  benefits,  §  1083. 
encroachments    and    obstructions,    consequential    damages,    intervening 
cause,  ])rivatc  way  obstructed  by  fence,   §  38. 
covenants  against  incumbrances,  definition,  what  are  incumbrances, 

§  620n. 
covenants   for  title,   breacli   of   covenant,   what  constitutes  breach, 

§  592. 
covenants  of  seizin  and  good  right  to  convev,  nature  of  covenant, 

breach,  §  592. 
eminent   domain,   injury  to   projierty  not   taken,  ascertainment  of 
damages,  facts  which  may  be  considered,  §§  1066,  1070. 
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encroachments   and   obstructions — continued. 

exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 

rule  of  United  States  Supreme  Court,  §  392. 
liquidated*  damages,    mode    of    liquidating,    computation    of    time, 

§  281n. 
nuisance,  mitigation  of  damages,  deduction  for  benefits,  §  1056. 
pedestrian  injured,  consequential  damages,   §  26. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
evidence,  photographs  as  evidence  of  damages,   §  454. 
excavation  in  highways,  animals  frightened,  consequential  damages,  §  26. 
consequential  damages  in  highway  cases,  §  26. 
lateral   support  injured,   consequential   damages,    §  18. 
trespass  to  real  property,  definition,  scope  of  remedy,  §  1010. 
improvement,  cause  of  action,  entirety,  damage  to  real  property,  §  116. 
infant  injured,  lumber  piled  negligently  near  street,  §  19. 
injunction,  right  of  egress,  closing  street,  §  4. 
injuries  to  road,   interest,  allowance   of  interest,  in  actions  for  torts, 

§355. 
laying  out,  certainty  of  damages,  anticipated  profits,  §  60. 
market  value  of  property,  opinion  evidence   as   to   value  of  property, 

§446. 
nuisance,  interference  with  business,  element  of  damage  as  distinct  in- 
jury affecting  premises,  §  1054. 
mitigation   of   damages,   deduction   for   benefits,    §  1056. 
remote   consequences   of   nuisance,   liability   for,    §  3051. 
opening  of  street,  breach  of  covenants  of  warranty  and  quiet  enjoy- 
ment, measure  of  damages,  partial  breach,  §  609. 
parties,  joint  and  several  liabilities  for  torts,  §  140n. 
private  roads 

breach  of  covenants  against   incumbrance,  damages  where  incum- 
brance is  permanent,  §  627. 
definition,  what   are  incumbrances,    §  620. 
covenants   of   title,   breach   of   covenant,   what   constitutes   breach, 

§592. 
nuisances,  pleading,  allegations  of  damage,  §  1060. 

remote  consequences  of  injury,  private  way  obstructed,  §  1050. 
railroads,  occupation  of  land  by  railroads,  liability  for  damages, 

rental  value,  §  1016. 
trespass  to  real  property,  permanent  injury,  estimate  of  damages, 
§  1017. 
repair,  right  of  indemnity  of  municipality,  parties   contracting  to  re- 
pair, §  83. 
trespass,  railroads,  occupation  of  land  by  railroad,  liability  for  dam- 
ages, rental  value,  §  1016. 
remediable  injuries,  estimate  of  damages,  §  1018. 
vacation,  damnum  absque  injuria,  §  3. 

eminent  domain,  compensation,  injury  to  property  not  taken,  §  165. 
public  wrongs,  right  of  action,  remedies  available,  §  4. 
vehicles    unattended    in    street,    injuries    to    pedestrians,    consequential 
damages,  §  19. 

Hip  Injured 

exhibition  of  injured  parts,  means  of  injury,  §  452. 
pleading,  special  damages,  necessity  of  alleging,  §  421. 

Hogs  Sold 

telegraphs  and  telephones,  knowledge  of  sender 's  purpose,  details,  §  969. 

Homesteads 

eminent  domain,  compensation,  injuries  to  various  interests,  damages  in 
favor  of  tenants,  §  1081. 
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eminent  domain — continued. 

measure  of  compensation,  market  value  of  property,  §  1064. 

payment,  application  of  general  payment  to  debt  least  secured,  §  245, 

removal   of  cloud  upon  title,  measure  of  damages  against  sureties  on 
official  bonds,  §488. 

sales,  measure  of  damages  against  sureties  on  official  bonds,  §  488. 

use  for  immoral  purposes,  elements  of  damage,  character  as  affecting 
damages  for  personal  injuries  and  in  actions  for  death,  §  94. 

vendor   and   purchaser,   breach   of   contract   by   vendor,   rescission,   ad- 
justment of  counter  demands,  §  587. 

Homicide  v 

intoxication,  civil  damage  laws,   damages  recoverable   where  husband 
commits  murder,   §  16. 

Hoops 

replevin,  damages,  increase  in  value  by  defendant,  §  11.54. 

Hops 

carriers  of  goods,  delay  in  transportation,  loss  of  market  value,  §  908. 
sales,  executed  sales,  recovery  by  seller  of  full  value,  payment  by  bill 
or  note,  §644. 

Horses 

attachment  bonds,  damages  recoverable,  §  512. 

breeding,  guaranty,  measure  of  guarantor  's  liability,  §  729. 

carriers  of  goods 

injury  to,  or  loss  of,  market  value,  damages,  §  918. 
proof  of  A'alue,  §  933. 

recovery  for  expenses  and  labor  in  lessening  loss,  §  921. 
child,  horse  kicking,  trespass,  consequential  damages,  act  or  omission  as 

proximate  cause  of  damage,  §  31. 
cruelty   to   animals,  consequential   damages,   breach   of   statutory   duty, 

person  injured,  unlawful  beating  of  horse,  §  32. 
dead  horse  on  railroad  track,  nuisance,  remote  consequences,  liability 
§  1051.  '  ' 

death  of  horses,  contract  for  particular  work,  breach,  accident  prevent- 
ing performance,  contractor 's  liability,  §  700. 
dogs,  proof  of  value  of  dogs,  §  449. 
escape   of   horse,   child   killed,   consequential   damages,   anticipation   of 

injury,  proximate  cause,   §  25. 
evidence  of  value,  opinion,  §  446. 
fright 

consequential  damages,  illustrations,   §  17. 

intervening  cause,  horses  on  boat  frightened  by  whistle,  fallino- 
into  water,  §  38.  ° 

proximate  cause,  act  of  third  person  as  cause,  §  40. 

acts  of  injured  party,  fraud  and  exposure  to  peril,  §  39. 
dog  frightening  horse,  exemplary  damages,  malice  in  law  and  malice 

in  fact,  §  394n. 
evidence,  opinions  on  subject  of  common  experience  and  observa- 
tion, admissibility,   §  443. 
highways  and  streets,  consequential  damages,  §  26. 
militia  drill,  horse  frightened,  consequential  damages,  §  17. 
injuries  to  horses,  amount  of  damages,  opinion  evidence,  §  444. 

consequential    damages,    certainty,    recovery   for    successive    conse- 
quences of  act  or  omission,  highways  defective,  §  57. 
proximate  cause,  act  of  third  person"  as  cause,  §  40. 
drowning    of    horse,    consequential    damages,    certainty,    proximate 

result  of  act  or  omission,  §  53. 
mare  killed,  consequential  damages,  §  15. 
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pleadiiig,  special  damages,  necessity  of  alleging,  §  420. 
sale   of   oats  containing  castor  beans,   warranty   of   quality,   dam- 
ages for  breach,  interest,  expenses  and  special  injuries,  §  672. 
train  killing  horse,  cause  of  action,  severance,  §  llOn. 
trespass,  consequential  damages,  act  or  omission  as  proximate  cause 

of  damages,   §  31. 
trespass  to  jiersonal   property,   damages  for,  taking  or   destroying 
property,  interest,   §  1096. 
special  and  consequential  damages,  §  1100. 
weather  conditions,  consequential  damages,  carrier's  liability,  dis- 
tinction between  liability  in  tort  and  on  contract,  §  49. 
wharf  not  repaired,  consequential  damages,  §  18. 
intoxicated  person   placed  in  cliarge  of  horse,  consequential  damages, 

§16. 
races,  certainty  of  damages,  loss  of  profits,  inaccurate  transmission  of 
message  preventing  horse  from  being  entered  in  race,  §  71. 
entry,  evidence  of  value,  §  44.5. 

reinstatement,  maliciously  suspended  horse,  indemnity,  liability  for 
losses    and    expenses,    proximate    result    of    act    complained 
of,  §84. 
replevin,  special  and  consequential  damages,  »§  1146. 
runaway  horse,  amount  of  damages,  opinion  evidence,  §  444. 

consequential  damages,  §  17. 
sales  of  horses,  market  value,  evidence  of  value,  §  448. 

recoupment  and  counterclaim,  connection  between  cause  of  action 

and  crossclaim,  §  183. 
warranties  of  quality  and  quantity,  breach,  damages,   §  670n. 
existence,  remedies  on  breach,  §  668. 
interest,  expenses  and  special  injuries,  §§  671,  675. 
warranty  of  title,  breach,  measure  of  damages,  §  669n. 
telegraphs  and  telephones,  negligence  in  transmitting  message,  liability 

when  object  of  sender  is  kno^vn,  §  961. 
trespass,    consequential    damages,    jjroximate    consequences    of    act    or 

omission,  effect  of  extraordinary  circumstances,  §  35. 
unattended  horse  and  cart,  consequential  damages,   §  19. 

child  injured,  act  or  omission  as  proximate  cause  of  damages,  §  31n. 
proximate  cause,  act  of  third  person  as  cause,  §  40. 
value,  evidence,  admissibility,  §§445,  448. 

Hospitals 

see  also  Medical  Service. 

leasing  premises  for  hospitals,  contagious  diseases,  damages,  decrease  in 
value,  §  1034. 

Hotchpot 

see  Wills. 

Hotels 

carriers  of  passengers,  ejection  of  passenger  at  wrong  place,  negligence 

of  hotel  proprietor,  liability  of  carrier,  §  939. 
ejectment  from  hotel,  consequential  damages,  act  complained  of  must 

be  efficient  cause  of  damage,  §  30. 
invasion  of  room  of  female  guest,  elements  of  damage,  mental  suffering, 

§96. 
landlord   and   tenant,   business,   recovery   for    damages   to   business   of 
lessee,  §  868. 
covenants,  special  and  consequential  damages  for  breach  of  various 

covenants,  §  865. 
destruction  of  demised  premises,  effect  as  to  rent,  §  852. 
lessee 's  right  to  damages  for  injury  to  business,   §  868. 
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repairs,  lessor's  covenant  to   repair,  breacli,  measure  of  liability, 
§872. 
lessor 's  liability  for  special  and  consequential  damages,  §  874. 
sale,   breach   of   contract,   pleading,   special   damages,   necessity   of  al- 
leging, §  420. 
lifjuiilated  damages,  stipulations  when  damages  are  uncertain,  §  293. 

Hours  of  Service  Act 

violation  of 

■when  not  actionable,  §  1322. 

Hours  of  Work 

compensation   of  laborers,  effect  of   statutes  fixing  rate,  damages  for 

breach  of  contract,  §  678. 
contracts  for  services,  statutes  limiting  hours  of  work,  effect,  recovery 
for  services  rendered,   §  681. 

Household  Goods 

baggage,   what  constitutes   baggage,   §  954. 

Humiliation 

see  Mental  Anguish. 

breach   of   contract,   damages   as   including   other   than   pecuniary   ele- 
ments, §  92. 
carriers  of  goods,  dead  bodies,  recovery  for  mental  suffering  independ- 
ent of  other  injury,  §  943. 
carriers  of  passengers,  abusive  language  to  female  passengers,  acts  of 
agents,  lial)ility  of  carrier,  §  943. 
compensation,  pliysical  and  mental  suffering  of  passenger,  injury  to 
character,  "§  942. 
check  dishonored,  mental  anguish,  necessity  that  anguish  proceed  from 

act  causing  physical  injury,  §  95. 
damages  recoverable  by  passenger,  verdicts  excessive,  §  953n. 

refusal    to   carry,    damages,   loss    of   time,    expense,   exposure   and 

humiliation,   §  936. 
refusal  to  furnish  berth,  damages,  §  956. 

seats,   wrongfully   placing   white    passenger   in   coach    for    colored 
people,  §  948. 
elements  of  damage,  mental  suffering,   S  95. 
landlord   and   tenant,   covenants   of   landlord,   breach,   eviction,   special 

and  consequential  damages,  §  865. 
mitigation  of  damages,  conduct   or  character  of  plaintiff   diminishing 

injury,  §  163. 
seduction,  evidence  for  plaintiff,  damages  recoverable,  §  1283. 
sleeping  car  companies,  liability,  §  956. 
telephones,   removal    of   telei>hone,   damages,   annoyance,   inconvenience 

and  humiliation,  §  965. 
trespass,    search    for    intoxicating    liquors,    damages    for    humiliation, 

mental  anguisli,  §  1029. 
trespass  to  real  property,  mitigation  of  damages,  §  1027. 

Husbaiid  and  Wife 

see  also  Alienation  of  Affections;   Criminal  Conversation, 
abandonment  as  affecting  recovery  of  damages  for  death  under  Federal 

Employers '  Liability  Act,  §  1335. 
accommodation   pa]ier,    interest,    conflict    of   laws,    general    rule    as   to 

contracts,  §  357n. 
antenuptial   agreements,  interest,  allowance  on   annuities  and  legacies, 

§344. 
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attachment,    trespass   to   iiersonal   property,   special   and   consequential 

damages,  remote  damages,   §  1100. 
bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
breach  of  contract,  wrongful  dismissal  of  employee,  measure  of  dam- 
ages, remedies,  actions,  §  692. 
carriers  of  goods,  breach  of  contract,  physical  and  mental  suffering  as 
elements  of  damage,  S  915. 
delay,  transportation  of  dead  bodies,  physical  and  mental  suffering 
as  elements  of  damage,  §  915. 
carriers  of  passengers,  consequential  damages,  husband  carried  beyond 
destination,  loss  of  service  of  wife,  expenses,  §  36. 
negligence  or  breach  of  duty,  injury  to  wife,  child  or  servant,  ac- 
tions, §  952. 
civil  damage  laws,  actions,  parties  who  may  sue  for  injury  under  civil 
damage  laws,   §  16. 
consequential  damages  for  tort,  wife  injured  while  following  hus- 
band,  §  19. 
community  property,  consequential  damages,  imputed  negligence,   §  27. 
release,  execution  by  or  to  one  of  several  claiming  or  liable,  effect, 
§  257. 
contracts  of  married  woman,  bills  and  notes,  want  or  failure  of  con- 
sideration, §  542. 
covenants  of  title,  seizin  and  good  right  to  convey,  damages  for  breach 
of  covenants,  consideration  paid  and  interest,  §  593. 
joinder  of  married  woman  in  deed,  parties  liable  on  covenant  of 
seizin,  §  593. 
covenants    of    warranty    and    quiet    enjoyment,    breach,    damages,    ex- 
penses, costs  and  counsel  fees  as  damages,  §  619. 
parties  against  whom  recovery  may  be  had,  parties  plaintiff,  §  613. 
copyright,  infringement,  compensatoi'y  and  penal  recoveries,  §  1199. 
death  by  wrongful  act,  beneficiaries  under  statute,  diversity,  §  1261. 
damages,  elements,  loss  of  services,  loss  of  society,  §  1263. 
recovery  by  husband,  elements  of  damages,  §  1266. 
recovery  by  widow,  elements,  §  1266. 

restriction  to  pecuniary  losses,  rule  in  England  and  Canada, 
§  1262. 
estates  of  decedents,  damages,  pecuniary  loss  to  estate,  §  1277. 
pleading  in  actions  to  recover  for  death,  §  426. 
right  of  action  at  common  law,  §  1259. 
debt  due  from  wife  to  husband,  payment,  effect,  §  218. 
exemplary  damages,  joint  liability  for,  §  407. 
false  imprisonment  of  liusband,  consequential  damages,  nervous  shock 

without  impact,  right  to  recover  damages,  §  24. 
fire  insurance,  damages,  insurance  by  mortgagee,  §  829. 
injunction  bonds,  recovery  of  costs  and  expenses,  attorney 's  fees,  §  525. 
insurance,  paid  up  policy,  refusal  to  issue,  measure  of  damages,  §  839. 
judgments,  bail  bonds  in  civil  actions,  measure  of  damages,  §  539b. 
nuisance,  estates,  damages  affected  by  interest  in  estate,  §  1057. 
payment,  to  whom  payment  may  be  made,  §  231. 
personal  injury  to  wife 

consequential  damages,  doctrine  of  imputed  negligence,  §  27. 

joking   with   wife   about   accident   to   husband,   nervous   shock 
without  impact,  right  to  recover  damages,  §  24. 
circumstances  of  parties,  effect,  §  1254. 
earning  capacity  diminished,   §  1246. 
evidence,  proof  of  pecuniary  items  by  plaintiff,  §  441n. 

value,  opinions,  §  446. 
exemplary  damages  as  compensation  and  punishment,  who  may  re- 
cover, §  401. 
expenses  for  physical  and  surgical  aid,  recovery,  §  1250. 
husband  's  action  for  injuries  to  wife,  §  1252. 
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joint  injury,  entirety  of  causes  of  action,  damages  to  parties  joint- 
ly, §  128.  "^  ^ 
loss    of    services,    assault,    nervous    shock    without    impact,    conse- 
quential damages,   §  21. 
carriers,  refusal  to  carry,  recovery  for  loss  of  services  of  wife 

of  passenger,  §  935. 
consequential   damages,   extraordinary   circumstances,   liability 

of  carriers,  §  86. 
drugs  sold  to  wife,  right  to  damages,  §  2,  n  2. 
earning  capacity,  recovery  for  loss  of  time  or  decreased  ca- 
pacity, §  1249. 
opinion  evidence  as  to  value,  §  446. 
special  damages,  necessity  of  alleging,  §  421. 
mental    suffering,    compensatory   damages,    mental    suffering    inde- 
pendent of  physical  harm,  §  96. 
mitigation  of  damages,  benefit  not  derived  from  defendant,  §  158. 
pain  and  suffering,  physical  and  mental  pain,  §  1242. 
parties,  joint  right  or  liability  for  tort,  determination,  §  137. 
parties  jjlaintiff,  damages  to  parties  jointly  injured,  §  128. 
pregnant  woman  injured,  assault   oii  husband,  consequential  dam- 
ages, nervous  shock  without  impact,  right  to  recover,   §  24. 
prospective  damages,  number  of  actions  maintainable,  §  1251. 
remarriage  as  affecting  recovery  of  damages  for  death  under  Federal 
Employers'  Liability  Act,  §  1335. 
special  damages,  necessity  of  alleging,  §  420. 
seduction  of  husband,  damages  recoverable,  exemplary  and  compensa- 
tory damages,  evidence  to  be  considered,  §  1283. 
separate  property  of  wife,  right  to  interest  as  affected  by  marital  re- 
lation, §  341. 
suretyship,  right  of  surety  to  defend  between  principals,  §  743n. 
threats  to  arrest  husband,  consequential  damages,  nervous  shock  with- 
out impact,  right  to  recover  damages,  §  24. 
torts 

joint  and  several  liability  for  torts,  §  140n. 
determination,  principles,  §  137. 
torts   of   wife,  exemplary   damages,   joint   liability   for,    §  407. 
trespass  to  real  property,  definition,  scope  of  remedy,  §  1010. 

gist  of  action,  who  may  sue,  §  1009. 

unmarried  woman  injured,  special  damages,  necessity  of  alleging,  §  420. 

vendor  and  purchaser,  damages  recoverable  by  purchaser  against  vendor 

of  land,  adjustment  of  counter  demands  on  rescission,  §  587. 

adjustment  of  counter  equities  in  specific  performance,  §  588. 

measure  of  damages,  when  English  rule  does  not  apply, '§  581. 

Hydrophobia 

personal  injuries,  mental  anguish,  recovery  for,  §  1243. 

expenses  for  physical  and  medical  aid,  recovery,   §  1250. 


Ice  and  Snow 

animals  injured,  transportation  by  carriers,  consequential  damages, 
proximate  consequences  of  act  or  omission,  effect  of  extraordi- 
nary circumstances,  S  35. 

breach  of  contract  to  flood  ponds,  contractor's  liability,  general  rule, 
liability  for  profits  lost  and  expenses  incurred,  §  698. 

breach  of  contract  to  supply  ice  to  butcher,  liability  under  special  cir- 
cumstances, contemplation  of  parties,  §  50. 

easement,  refusal  of,  losses  as  elements  of  damages,  expenses  to  prevent 
or  lessen  damages,  §  881. 
Suth.  Dam.  Vol.  V.— 70. 
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eminent  domain,  deduction  for  benefits,  special  benefits.  §  1085. 
replevin,  defendant's  rights,  special  and  consequential  damages,  §  1158. 
sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of  seller, 
§  647n. 
contract  to  deliver  ice,  liquidated  damages,  stipulation  when  dam- 
ages are  uncertain,  illustrations,  §  293. 
trespass,  damage  for  destruction  of  carrying  away  of  ice,  §  1022. 
trover,  damages,  place  of  conversion,  liability  of  j)urchaser,  effect  of  wil- 
fulness, §  1110. 
mitigation    of    damages,   dutv    of    plaintiff   to    mitigate    damages, 
§  1142. 
waters    obstructed,   elements   of   damage,   losses,   expenses   incurred   to 
prevent  or  lessen  damage,  §  88. 

Idaho 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563u. 
breach  of  contract  to  suj)ply  water,  consequential  losses,  contractor 's 

liability,  §  702. 
death  by  wrongful  act,  recovery  for  death  of  child,  §  1272. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
basis  for  estimating  value  of  land,  value  for  condemnor's  purpose, 
§  1075. 
trespass  to   real   jiropertv,   occupation   of  land  by  railroads,   damages, 
§  1016. 

Identification 

elements  of  damage,  property  sued  for  improved  by  wrongdoer,  §  103. 

Illegality 

attorney 's   compensation,   actions   for   compensation,   value   of  .services 

rendered,  admissibility  of  evidence,  §  682. 
bills  and  notes,  consideration  fraudulent  or  illegal  in  part,  §§  549,  550. 

liability  of  drawer  and  indorsers  for  principal  sum,  §  555. 

want  or  failure  of  consideration,   §  542. 
breach  of  contract,  recovery  on  quantum  meruit,  §  679. 
right  to  damages,   §  5. 
sales,  breach  of  contract  by  seller,  delivery  impossible,  damages,  §  655. 

Illinois 

assessment  of  damages,  default  or  demurrer  as  admission,  §  429. 
attachment  bonds,  parties  who  may  sue,  §  511. 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
interest,  §  556. 

stipulations  for  costs  and  attorneys'  fees,  §  564. 
bonds  of  puljlic  officers,  construction,  §  485. 
brokers,  liability,  §  786. 

carriers   of   goods,  limitation   of  liability  by   contract,  interstate  com- 
merce, §  904. 
qualification  of  carrier 's  liability  by  notice,  interstate  commerce, 
§926. 
contract   for  particular   work,   certificate   for   architect,   engineer,   etc., 

necessity,  effect,  §  712. 
covenants,    actions,    defenses    and    crossclaims    against    purchase    mon- 
ey, §  636. 
covenants  against  incumbrances,  breach,  measure  of  damages,   remote 
losses,  §  622. 
covenant  running  with  the  land,  damages  recoverable  for  breach, 
rule  in  some  states,  §  625. 
covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 
and  counsel  fees  as  damages,  §  619. 
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covenants  of  seizin  and  good  right  to  convey,  nature  of  covenant,  breach, 

§  591. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 

damages,  §  1263. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
basis  for  estimating  value  of  land,  §  1074. 

value  for  condemnor's  purpose,  §1075. 
compensation,    effect   of   title   and   nature    of   interest   condemned 

and  purpose  of  use,  §  1077. 
deduction  for  benefits,  special  benefits,  §  1086. 
evidence  of  value  and  damages,  §  1089. 
property  not  taken,  consequential  injury,  §  1062. 
railroad    property    condemneil    for    railroad    uses,    compensation, 
§  1078. 
evidence  of  injury,  annuity  and  life  tables,  §  455. 

physical  examination  of  plaintiff,  §  451. 
exemplary  damages,  allowance,  <liffereuce  of  views,  §  391. 

enhancement   and   mitigation,   wealth   of   defendant,    scope   of   in- 
quiry, §  405. 
parties  liable,  master 's  liability  for  acts  of  servant,  §  410. 
f raud,^  false  representations,  defendant 's  belief  in  representations,  ne- 
cessity, §  1169. 
reliance  on  representations,  §  1168. 
injunction  bonds,  damages,   costs   and  exj^ense,  attorneys'  fees,   §525. 

facts  not  defenses,  injunction  dissolved,  §  529. 
interest,  agreement  for  more  tiiau  legal  rate  after  maturity,  penalty, 
relief  of  del)tor  in  Illinois,  §  319. 
judgment  pending  review,  §  389. 
stockholders  statutory  liabilities,  §  343. 
intoxicating  liquors,  death  by  wrongful  act,   children's  loss,   death  of 

parent,  §  1267. 
judgment  enjoined,  damages  from  restraint  of  injunction,  §  528. 
landlord  and  tenant,  destruction  of  demised  premises,  effect  as  to  rent, 
§852. 
repairs,   lessor 's   liability   for   special   and   consequential   damages, 
§  874. 
nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  §  1045. 
permanent    injury,    estoppel    from    recovery    of    future    damages, 
§  1046. 
personal  injuries,  actions  maintainable,  prospective  damages,   §  1251n. 
civil  damage  laws,  exemplary  damages,  §  1253. 

compensatory  damages,  pecuniary  and  other  circumstances  of  par- 
ties, §  1254. 
expenses  for  physical  and  medical  aid,  recovery,  §  1250. 
railroads,  animals  injured,  interest,  actions  for  torts,  §  355. 
replevin 

bonds,  actions,  damages  recoverable,  §  505. 
defenses,  mitigation  of  damages,  §  507n. 

non-liability  of  sureties  for  judgment  in  replevin  suit,  §  503. 
damages,  intermediate   injury  and   appreciation,    §  1152. 
defendant's  i-iglits,  damages,  mitigation,  §1159. 
seduction,  mitigation  of  damages,  evidence  of  plaintiff,  §  1284. 
slander  and  libel,  defenses,  failure  of  plea  of  justification,  §  1224. 

exemplary  damages,  §1216. 
telegraphs  and  telephones,  negligence  in  transmission  of  message,  knowl- 
edge of  sender's  purpose,  details,  §  971. 
trespass  to   personal  property,   damages,  mental  suffering,   §  1095. 
trespass  to  real  property,  crops  injured  or  destroyed,  damages,  §  1023. 
destruction  of  trees  and  mining  ores,  value  as  affected  by  defend- 
ant's acts,  §§  1019,  1020. 
ice  injured,  diversion  of  water,  §  1022. 
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occupation  of  land  by  railroads,  damages,   §  1016. 
usury,  effect,  contracts  not  void  for  usury,  §  315n. 

recovery  under  usury  statute,  §§  316,  317. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter 
claims,  rule  in  various  states,  §  636. 
necessity  that  vendor  couvey  perfect  title,  effect  of  condemnation 
proceedings,  §  572. 
verdicts,  impeachment  by  affidavits,  §  456. 

Illness 

see  Disease. 

breach  of  contract,  consequential  damages,  recovery  for  successive  con- 
sequences,  §  58. 
damages  as  including  other  than  pecuniary  elements,  §  92. 
carriers  of  passengers,  alighting  at  vrrong  place,  damages  peculiar  to 
passenger,  §  939. 
boarding  wrong  train,  consequential   damages,  certainty,  recovery 

for  successive  consequences  of  act  or  omission,  §  57. 
car   unheated,   illness   of   passenger   as   proximate   consequence   of 

failure  to  notify  passenger  of  destination,  §  36. 
compensation,  physical  and  mental  suffering  of  passenger,  injury  to 

character,  §  942. 
consequential  damages,  distinction  between  liability  in  tort  and  on 
contract,  §  49. 
injured  passenger  rendered  susceptible  to  disease,  §  36. 
damages  recoverable,  nature  of  injury,  §  942. 

verdicts  excessive,  §  953n. 
ejection   from   train,    consequential   damages,    death   of   passenger 
struck  by  train  as  proximate  consequence  of  ejection,  §  36. 
removal  of  passenger  at  wrong  place,  damages  recoverable,  in- 
convenience, sickness,  death,  §  939. 
exposure  of  passenger,  consequential  damages,  breach  of  statutory 

duty,  illness  of  passenger,  §  32. 
refusal  to  carry,  damages,  passenger  's  indiscreet  acts,  §  940. 
exemplary  damages,  §  937. 
civil    damage   laws,   consequential    damages,   extension    of   liability    by 

statutes,  §  16. 
consequential  damages,  nervous  shock  without  impact,  right  to  recover 

damages,  §  24. 
contracts   for   services,   employee 's   liability   for   violation   of   contract, 
recoupment  of  damages,  consequential  losses,  §  695. 
necessity  of  full  performance,  inability  to  perform,  §§  687,  688. 

stipulation  for  notice  where  servant  quits  employ,  §  690. 
wrongful  discharge,  measure  of  damages  liability  for  expenses  and 
lost  commissions,  §  694. 
dead  horse  on  railroad  track,  nuisance,  remote  consequences,  liability, 

§  1051. 
elements  of  damage 

mental  suffering,  §  96. 

liability  of  telegraph  companies,  §  97. 
pecuniary  elements,  other  elements,  §  92. 
evidence,  opinions  on  common  experience  and  observation,  admissibility, 

§443. 
injunction  bonds,  recovery  of  costs  and  expenses,  attorney 's  fees,  §  525. 
landlord  and  tenant,  eviction,  covenants  of  landlord,  breach,  special  and 
consequential  damages,  §  865. 
repairs,   lessor's  liability   for  special  and  consequential  damages, 
§874. 
malicious  prosecution 

elements  of  damage,  §  1237. 
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vexation,  illness,  §  1238. 
mental  suffering,  compensatory  damages,  mental  suffering  independent 

of  physical  harm,  §  96. 
nuisance,  pleading,  special  damages,  necessity  of  alleging,  §  420. 

remote  consequences  of  nuisance,  liability  for,  §  1051. 
paupers,  consequential  damages,  injury  through  third  person,  §  33. 
personal  injuries,  consequences  of  injury,  recovery  for  secondary  conse- 
quences, aggravation  of  disease,  §  1244. 
parties,  action  for  injury  to  child,  §  1252. 
slander  and  libel,  special  damages,  words  not  actionable  per  se,  §  1218. 
telegraphs  and  telephones,  negligence  in  transmitting  message,  liability 
when  object  of  sender  is  known,  §  961. 
removal  of  telephone,  damages,  annoyance,  inconvenience  and  humil- 
iation, §  965. 
trespass  to  real  property,  aggravation  and  special  damages,  §  1029. 
vessels,  neglect  to  keep  supply  of  medicine,  consequential  damages,  an- 
ticipation of  injury  to  persons,  proximate  cause,  §  25. 
passenger  delayed,  consequential  damages,  certainty,  recovery  for 
successive  consequences  of  act  or  omission,  §  57. 

Imminent  Peril 

consequential  damages,  nervous  shock  as  physical  injury,  right  to  re- 
cover for  nervous  shock,  §  22. 
proximate  cause,   acts   of   injured  party,   fraud  and  exposure   to 
peril,  §  39. 
salvage  services 

amount  recoverable,  agreement,  §  716. 
derelict  property,  §  720. 
interest,  conflict  of  laws,  §  719. 
forfeitures  of  right  to  compensation,  §  721. 
nature  of  peril,   duty   of  claimant,  persons  who  may  be  salvors, 

§717. 
necessity  of  saving  property,  §  718. 
requisites,  parties  liable,  §  715. 

Impotency 

breach  of  marriage  promise,  excuse  for  breach  of  contract,  §  989. 

Improvements 

see  Building  and  Construction  Contracts, 
agent  as  trustee,  right  to  recover  for  improvements,  §  768. 
contract  for  particular  work,  delay  in  performance,  damages  recov- 
erable, interest,  §  703. 
covenants  of  seizin  and  good  right  to  convey,  breach,  elements  of 

damages,  improvements,   §  593. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  damages,  loca- 
tion  of  improvements,  consideration  of,   §  609. 
right  of  vendee  to  recover  for  improvements,   §  605. 
eminent  domain,  change  of  grade  of  street,  determination   of  dam- 
ages, §  1062. 
injuries  to  various  interests,  damages  in  favor  of  tenants,  §  1081. 
injury  to  property  not  taken,  consideration  of  value  of  improve- 
ments, §  1067. 
Indians,   indemnity   acts,   ascertainment   of   value   of   improvements, 

§  1015. 
mesne  profits,  action  for,  claims  for  improvements,  §  999. 

consideration   of  value   of   improvements   in   ascertaining  mesne 
profits,  §996. 
property  sued  improved  by  wrongdoer,  torts,  §§  102,  103. 
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streets,  improvements  bv  abutting  owners,  damnum  absque  injuria, 

§3. 
torts,  property  sued  for  improved  by  wrongdoer,  effect  of  motive  of 

taking,  §§  102,  103. 
trespass  to  real  property,  allowance  for  permanent  improvements  by 
trespasser,  mitigation  of  damages,  §  1027. 
damages  for  destruction  of  improvement,   §  1015. 
vendor  and  purchaser,  improvements  by  vendee,  parol  contract,  re- 
fusal of  vendor  to  perform,  S  583. 
rescission  of  contract  in  equity,  improvements  by  vendee,  allow- 
ance for,   §  589. 

Imputed  Negligence 

see  Negligence. 

doctrine  in  general,  §  27. 

Inadequate  Verdicts 

see  Verdicts. 

Incapacity  t 

see  Earning  Capacity. 

Incompatibility 

breach  of  marriage  promise,  excuse  for  breach  of  contract,   §  989. 

Inconvenience 

see  Annoyance;  Humiliation. 

abutting  owners,  improvements   of   streets,  damnum   absque   injuria, 

§3. 
carriage,  breach  of  contract  to  supply  carriage  for  wedding  party, 

inconvenience  as  ground  of  damage,  §  92. 
carriers  of  passengers,  breach  of  contract  to  carry,  liability  for  in- 
convenience, §§  49,  57,  936. 
damages   for  physical   and  mental  suffering,  inconvenience,   §  942. 
passenger   compelled   to   alight   before   reaching   destination,   in- 
convenience as  element  of  damage,  §  92. 
removal  of  passenger  at  wrong  place,  inconvenience  as  element 

of  damage,  §§  48,  938,  939. 
verdicts   excessive 

damages  for  being  ejected  without  physical  injury,   §  953n. 
damages  for  failure  to  make  connections,  §  953n. 
contracts  to  secure  exemption  from  annoyance,  breach,  liability  for 

inconvenience,  §  96. 
elements  of  damage,  losses,  breach  of  contract  to  forebear  bringing  suit, 

§78.        " 
eminent  domain,  injury  to  property  not  taken,  inconvenience  as  ele- 
ment of  damage,  §  1066. 
injunction  bonds,   damages,   recovery   of   costs,   expenses,   and   attor- 
ney's fees,  §§524,  525. 
master  and  servant,  exposure  of  seamen  to  perils  of  war,  recovery  for 

services  lost  and  inconvenience,  §  686. 
nuisance,  liability  for  remote  consequences,  cellar  flooded,  §  1050. 
liability    of    wrongdoer    for    nominal    damages,    obstruction    of 
stream,  §  1037. 
property,  inconvenience  as  element  of  damage,  deprivation  of  use  of 

property,  §  95. 
railroad  crossing,  breach  of  contract  to  construct,  inconvenience  as 

ground  of  damage,  §  92. 
streets,   improvement   by   abutting  owners,   damnum   absque   injuria, 
§3. 
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telegraphs  and  telephones,  negligence  in  transmission  or  delivery  of 

messages,  inconvenience  as  element  of  damage,  §  965. 
trespass,  damages  where  injury  is  remediable,  §  1018. 

expense  of  obtaining  restoration  of  property,  recovery,  §  156. 
water  supply  discontinued,  breach  of  contract,  inconvenience  as  ele- 
ment of  damage,  §  92. 

Incumbrances 

see  Covenants. 

marshalling  and   distribution,   sale   of   incumbered   property,   parcels 
sold  to  different  purchasers,  §  192. 
sale  subject  to  incumbrance,  §  193. 

Indemnity 

actions,  contracts  varying  from  indemnity,  accrual  of  cause  of  action, 

measure  of  recovery,  §§  765,  766. 
agent's  right  to   indemnity,   losses   or   damages  sustained   in   direct- 
ing business  of  agency,  §  792. 
no  indemnity  for  unlawful  act,  §  794. 
bills  and  notes,  consideration  fraudulent  or  illegal  in  part,  note  as  in- 
demnity, §  550. 
parol  evidence,  admissibility,  note  given  for  indemnity,  §  551. 
bond  to  partnership,  construction  of  contract  of  suretyship,  effect  of 

admission  of  new  partner,  §  725. 
bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  477. 
contract,  damages  as  gist  of,  §  761. 

damages  recoverable,  costs,  expenses  and  attorney's  fees,  §762. 
remote  and  consequential  losses,  §  762. 
contracts  varying  from  indemnity,  accrual  of  cause  of  action,  meas- 
ure of  recovery,  §§  765,  766. 
contribution    or   indemnitv   between   wrongdoers,   basis   upon   which 

made,  §  764. 
costs  and  expenses  of  defending  former  suit,  right  to,  conflict  of  de- 
cisions, §  82. 
damage  accruing  subsequent  to  action,  inclusion  in  recovery,  §  117. 
express  indemnities,  §§  761-767. 

costs,  expenses  and  attorney 's  fees,  damages  recoverable,  §  762. 

damages  as  gist  of  action,  §  761. 

mental    and    physical    suffering,    liability    for    original    trespass, 

§763. 
obligation  to  reimburse,  expenses  and  losses,  §  84. 
remote  and   consequential  losses,   §  762. 
fire  insurance,  damages,  general  rule,  §  821. 
injunction  bonds,  parties  who  may  sue,  §  522. 
insurance,  adjustment  of  losses,  principle  of  indemnity,  §817. 

rule  of  construction,  §  840b. 
judgment,  effect  of  judgment,  §  767. 
libel  and  slander,  object  of  action,  §  1209. 

municipal  corporations,  notice  to  person  to  defend,  effect  when  judg- 
ment is  rcuidcred,  §  8."!. 
right  to  indemnitv,  failure  of  contractors  to  repair  public  ways, 
§  83.  ' 

notice  to  indemnitor  to  fix  liability,  necessity,  §§  86,  87. 
suretyship,    indemnification    of    surety    by   principal,    adjustment    of 

rights  of  co-sureties,  §  758. 
title  insurance,  nature  of  contract,  §  840a. 

torts,    contribution    or    indemnity    between    wrongdoers,    basis    upon 
which  made,  §  764. 

Independent  Contractor 

see  Master  and  Servant. 
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Federal  Employer's  Liability  Act,  employees  within  act,  existence  of 
relation  of  master  and  servant,  §  1308. 

Indiana 

appeal  and  supersedeas  bonds,  liability  of  sureties,  §  537. 

assault  and  battery,  words  as  provocation  for  assault,  mitigation  of 

damages,  §  151. 
attachment,  recovery  of  attorney's  fees,  §516. 

bills  and  notes,  defenses,  obtaining  note  fraudulently  or  without  con- 
sideration,  §  541. 
payment  by  bills,  notes  and  checks,  presumption,  §  255. 
re-exchange  and  damages  on  bills  dishonored,  by  what  law  lia- 
bilities are  governed,  statutes,   §  563n. 
stipulation  for  attorney's  fees  and  costs,  §564. 
bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  477. 
conflict  of  laws,  interest,  law  of  place  governing,  §  366. 
consequential  damages,  wilful  or  malicious  injuries,  liability  for  ex- 
emplary damages,  §  43. 
contracts  for  particular  works,  delay  or  stopping  of  work,  presump- 
tion  where  contractor  continues   with   contract,   §  714. 
corporations,  liability  for  exemplary  damages,  §  411. 
covenant    against    incumbrances    as    covenant    running    with    land, 

§  625. 
crops,  conversion,  liability   of  wrongdoer  for  highest  market  price, 

§  1127. 
death  by  wrongful  act,  survivorship  of  action,  beneficiary,  §  1332. 
eminent  domain,  compensation  for  cattle  guards  and  sign  boards  at 
crossing,  laying  out  new  street,  §  1077. 
deduction  for  benefits,   §  1087. 

time  of  assessment  of  damages  and  benefits,   §  1083. 
evidence,  physical  examination  of  plaintiff,  power  of  court,   §  451. 
exemplary  damages,  liability  of  corporations,   §  411. 
imputed  negligence,  statement  of  doctrine,  §  27. 
injunction  bonds,  facts  which  may  be  shown  as  defenses,  §  530. 
interest,  agreements  for  more  than  legal  rate  of  interest  before  ma- 
turity, contracts  not  void  for  usury,  §  315. 
rate  of  interest  as  damages,  law  of  place  governing,  §  366. 
recoveries  under  usury  statutes,  §  316. 
torts,  interest  in  actions  for  torts,  §  355. 
usury,  law  governing  where  usury  is  involved,  §  364. 
interest,  rate  applicable  after  debt  is  due,  §  309. 

intoxicating  liquors,  civil  damage  laws,  exemplary  damages,   §  1253. 
joint  obligations,  method  of  extinguishment  or  severance,  §  136. 
nuisance,  permanency  of  nuisance,  estoppel  from  recovery  of  future 

damages,  §  1046. 
official  bonds,  measure  of  damages  against  sureties,  §  489. 

private  injuries  recovered  by  official  bonds,  §  487. 
payment  by  bills,  notes  and  checks,  presumption,  §  225. 
payment  bv  note  of  third  person,  presumption,  necessity  of  surrender 

of  debtor 's  note,  §  225. 
personal  injuries,  damages  for  mental  suffering,  loss  of  enjoyment, 

§  1243. 
pleading,  personal  injuries,  necessity  of  alleging  aggravation  of  ex- 
isting condition,  §  421. 
probate  bonds,  guardian's  bond,  liability  of  sureties,  §496. 

liability  as  between  sets  of  sureties,  §  498. 
replevin  bonds,  recovery  of  attorney's  fees,  §505. 
sheriffs,  liability   of  sureties   on  official  bond,  measure   of   damages, 

§  489. 
statutes,  death  by  wrongful  act,  survivorship  of  action,  beneficiary, 
§  1332. 
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streets,   opening,    compensation    under   law    of    eminent    domain    for 

cattle  guards  and  signboards  at  crossing,  §  1077. 
suretyship,  appeal  and  supersedeas  bonds,  liability  of  sureties,  §  537. 
guarantor's  duty  to  realize  on  securities,  application  of  deposit 
by  bank  to  payment  of  demand,  §  737. 
telegraphs  and  telephones,  liability  for  negligence  in  transmission  or 
delivery   of  messages,  damages  for  mental  suffering,  grounds 
upon  which  denied,  §§975,  978. 
necessity  of  notice  of  importance  of  message,  §  97. 
trespass  to  real  property,  destruction  of  trees,  measure  of  damages, 

§  1019. 
trover  and  conversion,  crops,  liability  of  wrongdoer  for  highest  mar- 
ket price,  §  1127. 
increase  in  value  of  stock,  limit,  §  1119. 
interest  and  value  of  use  of  property,  §  11  IS.' 

Indians 

indemnity  acts,  ascertainment  of  value  of  improvements,   §  1015. 
replevin,  Indian  scrip,  right  to  recover  damages,  §  1147. 

Indorsement 

see  Bills  and  Notes. 

Infants 

see  Parent  and  Child. 

assault  on  woman  in  railroad  station,  child  frightened  and  killed  by 

train,  consequential  damages,  §  35. 
bills  and  notes,  sale,  equitable  set-off,  §  1139. 
compromise,  acceptance  of  sum  of  money  in  full  satisfaction  of  claim, 

bar  of  action  for  damages,  §  251. 
contracts  for  services,  implied  contract  of  infant,  §  679. 

necessity    of   full   performance    of    entire    contract,    ratification, 
§"690. 
dead  bodies,  breach  of  contract  to  embalm,  mental  suffering  as  ele- 
ment of  damages,  §  705. 
removal   from   burial   lot,   right  to   recover  for  mental   anguish, 
§  95. 
death,  consequential  damages,  assault  on  woman  in  railroad  station, 

child  frightened  and  killed  by  train,  §  35. 
death  by  wrongful  act,  right  of  unborn  child  to  recover  for  death 

of  father,  §  8. 
dower,  damages  for  detention  of  dower,  action  by  children  to  recover 

damages  from  estate  of  father,  §  1003. 
employment,  contract  to  accept  benefit  of  relief  fund,  binding  effect 

on  infant  if  benefited,  §  6. 
injury  to  infant 

carriers  of  passengers,  excessive  verdicts,  damages  for  physical 
injury  to  child,   §  953n. 
injury  to  wife,  child  or  servant,  recovery  of  damages,  §  952. 
earning  capacity  injured,  damages  recoverable,  §  1251. 

evidence,  admissibilitv,  effect  of  fact  that  earnings  belong 

to  father,  §  1248. 
right  to  recover  damages  for  loss  of,  §  1246. 
right  to  recover  for  diminished  earning  capacity  after  minor 
attains   majority,   §  1249. 
evidence  in  mitigation,  §  1255. 
evidence    that    minor    was    obedient    to    parents,    admissibilitj', 

§  1248. 
expenses  for  surgical  and  medical  aid,  right  to  recover  for  same 
though  plaintiff  is  an   infant  and  not  liable  for  such  ex- 
penses, §  1250, 
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explosives,  liability  of  dealer  selling  explosives  to  children,  §  19. 
horse  and  cart  unattended  in  public  street,  children  injured,  lia- 
bility for  damages,  §  19. 
horse  kicking  child  while  trespassing,  consequential  damage  of 

trespass,  §  31. 
hot  iron  casting  left  on  street,  liability  for  injury  to  child,  §  19. 
loss  of  time,  right  to  recover  for,  §  1249. 

street    railway,    children    permitted    to   ride    on   platform,    child 

pushed  off  by  another  child,  consequential  damages,   §  41. 

telegraphs  and  telephones,  negligence  in  transmission  or  delivery 

of  message,  mitigation  of  damages,  §  973. 
trespass,  boy  forcibly  put  on  a  freight  train,  consequential  dam- 
ages, §  39. 
turntable  cases,  child  injured  by  table  revolved  by  other  chil- 
dren, consequential  damages,  §  40. 
weapons,  liability  of  owner  of  loaded  gun  given  to  child,  §  19. 
interest,  infant 's  liability  for  interest,  bonds,  accounts,  §  338. 

legacies,  allowance  of  interest  on,  §  344. 
intoxicating    liquors,    civil    damage    laws,    expenses    for    medical    serv- 
ices, recovery,  §  1250. 
right  of  unborn  child  to  recover  for  loss  of  support,  sale  of  liquor 
to  father,  §  8. 
mental    suffering,    allowance    of   damages   for,    abduction    of    infant, 

§  1245. 
pleading,  personal  injuries,  recovery  for  impairment  of  ability,  neces- 
sity of  alleging  special  damages,  §  421. 
unborn   children,   right   to   recover   damages   for   injuries   to   unborn 
child,  §8. 

Infringements 

see  Copyrights;  Patents;  Trademarks. 

Inheritance 

see  Kemainders  and  Eeversions. 

dower,  right  of  dower  at  common  law,  §  1001. 

injuries,  rights  of  parties  not  in  possession,  §§  1033,  1034. 

Injunction 

appeal  and  supersedeas  bonds,  liability  of  sureties,  judgment  partly 

for  money  or  in  rem,  §  535. 
bonds 

accrual  of  right  of  action,  §  522. 

attorney 's  fees,  recovery,  §  524. 

costs  and  expenses,  recovery,  §§  524,  525. 

damages  from  restraint  of  injunction,  recovery,  §§  526-528. 

damages,  mode  of  assessing  damages,  §  523. 

scope  of  obligation,  §  520. 
defenses,  facts  which  are  not  defenses,  §  529. 

facts  which  may  be  shown  as  defenses,  §  530. 
expenses,  recovery  of  costs,  expenses,  and  attorney 's  fees,  §  524. 
Federal  courts,  accrual  of  right  of  action  on  bond,  §  522. 
power  of  court  of  equity  to  impose  terms,  etc.,  §  521. 
recovery  of  costs,  expenses,  and  attorney's  fees,  §524. 
parties,  who  may  sue,  §  522. 
power  of  court  of  equity,  §  521. 
right  of  action,  when  it  arises,  §  522. 
scope  of  obligation,  §  520. 
statutes,  power  of  court  of  equity,  §  521. 
bonds  to  stay  injunction,  §  530a. 
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contract  for  particular  work,  liability  of  employer  for  delaying  or 

stopping  work,  §  713. 
costs,  recovery  of  costs  and  attorney's  fees,  actions  ex  contractu, 

§58. 
defenses,  cross-claim  as  defense  by  way  of  recoupment,  judgment  as 

bar  to  another  action  or  recoupment,  §  189. 
dismissal,  accrual  of  right  of  action  on  bond,  §  522. 

injunction   obtained  without   probable   cause,  liability  for  mali- 
cious prosecution,  §  1235. 
dissolution,  damages,  mode  of  assessing  damages,  §  523. 
defenses,  facts  which  are  not  defenses,  §  529. 
facts  which  may  be  shown  as  defenses,  §  530. 
nuisance,  elements  of  damage,  obstruction  of  mill-dam,  §  1048. 
recoupment  for  damages  caused  by  trespass,  §  184. 
street  closed,  special  damage  to  owner  deprived  of  right  of  egress, 

right  to  injunction,  §  4. 
temporary  injunction,  accrual  of  right  of  action  on  bond,  §  522. 

Injuria  Sine  Damno 
§3. 

Injury 

actionable  injury,  right  to  damages,  nominal  damages,  §9. 
compensation,  equality  of  compensation  to  injury,  §  12. 
consequential  damages,  injury  through  third  persons,  §  33. 

particular  injury  need  not  be  foreseen,  §  28.  _ 
mitigation  of  damages,  injury  increased  by  plaintiff,  §  155. 
prevention  of  injury,  duty  of  person  injured,  §  88. 
right  to  damages,  ascertainment  of  amount,  §  2. 

damnum  alisque  injuria,  §  3. 

Injury  to  Real  Property 

Ch.  XXV,   §§  1008^1060. 

see  Nuisance;  Trespass  to  Eeal  Property. 

Injury  to  the  Person 

see  Personal  Injuries. 

Inns 

see  Hotels. 

Inquiry  of  Damages 

see  Assessment  of  Damages;  Writ  of  Inquiry. 

Insane  Persons  ' 

breach  of  marriage  promise,  excuse  for  breach  of  contract,  §  989. 
carriers,     passenger     rendered     insane     by     accident,     consequential 

damages,  §  36. 
compensatory  damages,  liability  for,  §  l(i. 
contracts  for  services,  implied  contract  of  insane  person,  §  679. 

recovery  on  quantum  meruit,  presumption  where  family  relation 
exists,  §  679. 
evidence,  instances  of  rejection  and  admission  of  opinion  evidence, 

§443. 
exemplary  damages,  liability  for,  §  394.  ^  •    .      • 

intoxicating  liquors,  right  of  action  for  insanity  as  result  of  intoxi- 
cation,  consequential   damages,    §  16. 
libel  and  slander,  defenses,  insanity  of  defendant,  §  152. 

evidence  in  mitigation,  insanity,   §1231.  ^ioiq 

injuries  to  business,  actionable  words,  charge  of  insanity,  §  1-13. 
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personal  injuries,  insanity   as   result   of   injury,   excessive   verdicts, 
§ 1256n. 
recovery  for  mental  suffering,  apprehension  of  insanity,   §  1243. 
telegraphs  and  telephones,  negligence  in  transmission  or  delivery  of 

messages,  damages  for  mental  anguish,  §  982. 
torts,  duty  of  insane  person  to  make  recompense  for  torts,  §  16. 

Insolvency- 
agents,   measure   of  liability   for   defaults   in   regard   to   commercial 

paper,  §  775. 
attorney's  negligence,  measure  of  damages  where  debt  is  lost,  §776 
bills   and   notes,   defect   of   consideration   shown   by  parol   evidence, 

payee  insolvent,  failure  of  payee  to  convey  land,  §  554. 
broker  employed  by  reeeiA^er,  right  to  compensation,   §  683. 
collusion  with  insolvent  debtor  by  creditor,  liability  to  other  credi- 
tors, §  1174. 
dower,  damages  for  detention  of  dower,  action  by  children  to  recover 

damages  from  estate  of  father,  §  1003. 
express  company,  duties  and  liabilities,  drawer 's  loss  on  draft,  §  776. 
insurance,   policy    issued    by   insolvent    foreign    insurance    company, 

liability  of  agent,  measure  of  damages,  §  798. 
interest,    corporations,   stockholders'    statutory   liability,   allowance   of 
interest  on,  §  343. 
demand,  necessity  of  demand,  allowance  of  interest,  §  351. 
pleading,  manner  of  claiming  interest  in  pleading,  §  .387. 
judgments,   insolvency    of   judgment    debtor,    liability    of   surety   on 
appeal  bond,  §  536. 
restitution  after  reversal  of  judgment,  manner  of  making,  §  468. 
satisfaction,  agreement  of  creditor  to  accept  less  than  is  due, 
§214. 
landlord  and  tenant,  insolvency  of  lessee,  exemption  from  balance  of 

rent,  §845. 
libel  and  slander,  injuries  to  business,  actionable  words,  charge  of 

insolvency,  §  1213. 
official  bonds,  insolvency  of  sureties,  liability  of  officers,  §  491. 
payment  by  bills  of  broken  banks,  effect,   §  224. 
probate  bonds,  actions   as  to   sureties,  liability  for   executor's   debt 
for  estate,  §  495. 
insolvency  of  guardian,  liability  of  sureties,   §  496. 
presumption    as    to    misappropriation    of    money,    insolvency    of 
guardian,  §  498. 
sales,  contracts  to  pay  in  specific  articles,  presumed  value  of  notes, 

§659. 
stock,  sale  induced  by  false  representations  as  to  insolvency  of  bank, 

liability  of  directors,  §  1165. 
suretyship,  insolvency  of  co-surety,  effect,  §  757. 

trover  and  conversion,  insolvency  of  maker  as  ground  for  mitigation 
of  damages,  §  1132. 
insolvency  of  partnership,  recovery  of  property,  §  1136. 
recovery  by  insolvent  of  damages,  injury  to  commercial  stand- 
ing, §  1129. 

Inspection 

sales,  recovery  by  seller  against  buyer,  right  of  seller  to  reject  prop- 
erty, §  650. 
warranties   of   quality,   executed   sale,   fraudulent  prevention   of 
inspection  of  goods,  §  667. 

Instructions 

death  by  wrongful  act,  instructions  as  to  duty  of  jurors,  propriety, 
§  1266. 
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Federal    Employers '    Liability    Act,    contributory   negligence,    instruc- 
tions on,  §  1330. 
damages,  instructions   harmless  in   view   of   verdict,   §  1337. 
death,  measure  of  damages,  correctness  of  instructions,  §  1337. 
earning  capacity,  correctness  of  instructions,  §  1331. 
form,  submission  of  instructions  to  jury,  §  1355. 
future  damages,  propriety  and  correctness  of  instructions,  §  1331. 
mental  suffering,  instructions  held  correct,  §  1331. 
mitigation  of  damages,  insti'uctions  on  contributory  negligence, 

§  1330. 
propriety  of  refusal  of  instruction  not  supported  by  evidence, 
§1357. 
future  damages,  propriety  and  correctness  of  instructions,   §  1331. 
personal    injuries,    earning    capacity    of    person    injured,    instruction 
held   erroneous,   §  1251. 
instructions  as  to  damages,  province  of  jury,  §  1256. 
requested  instructions  ignoring  power  of  injured  person  to  ac- 
quire capacity  to  do  profitable  work,  propriety  of  refusing, 
§  1246. 
verdicts,  excessive  or  insufficient  verdicts,  power  of  appellate  court, 
§  459. 
rendition,  instructions  to  re-consider  verdict,   §  458. 

Instructions  to  Agents 

see  Agents. 

Insults 

see  Abusive  Language. 

carriers  of  goods,  liabilitv  for  exemplarv  damages,  refusal  to  carry, 

§  930. 
carriers  of  passengers,  damages  for  assault  on  passenger,  excessive 
verdicts,  §  953n. 
damages  for   ejection  where  physical  injury  follows,   excessive 

verdicts,  §  953n. 
damages  for  insult  to  passenger,  §  953n. 
exemplary  damages,  liability,   §  950. 
mental    suffering,    following    personal    injury,    allegation    of    special 

damages,  §  421. 
personal    injuries,    evidence    of    financial    circumstances    of    parties, 

§  1254. 
replevin,  allowance  of  exemplary  damages,  §  1145. 

Insurance 

accident  policies,  §  835. 

collateral    security,   life   insurance   as   collateral   security,   viola- 
tion of  condition  by  insured,  §  835. 
damages,  re-statement  of  measure  and  elements  of  damage,  §  837. 
recovery,    scope    of    recovery,    difference    between    English    and 
American  decisions,  §  836. 
adjustment   of  losses,  principle  of  indemnity,   §  817. 
agency,  breach  of  contract  giving  general  agency,  certainty  of  proof 
of  damages,  §  69. 
breach  of  contract,  liability  of  insurance  company  for  expenses 

and  lost  commissions,   §  694. 
commissions,    computation    for    purpose    of    awarding    damages, 

breach   of  contract,   §  694. 
duties  and  liability,  adjustment  of  claim,  §  774. 

neglect   of   duty  or   agreement   concerning  insurance,   §  772. 
negligence  as  proximate  cause  of  principal  loss,  failure  to 
cancel  policy,  §  771. 
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policy  issued  by  insolvent  foreign  insurance  company,  liability 
of  agent,  measure  of  damages,  §  798. 

trover  to  recover  policy,  duty  of  agent,  §  769. 

wrongful  discharge,  measure  of  damages,  action  by  agent,  §  60. 
assessments,  payment,  deposit  of  money  in  mail,  §  217. 
building  being  constructed,  rights  of  contractor  in  insurance,  §  706. 
carriers  of   goods,  freight,   right   to  freight  when   cargo  is  insured, 
§  892. 

liability  not  mitigated  by  insurance,  §  929. 
carriers  of  passengers,  mitigation  of  damages,  §  949. 
commission  goods,  measure  of  damages,  fire  insurance  on  commission 

goods,   §828. 
contracts 

fire  insurance,  nature,  manner  of  making,  §  820. 

growth  and  importance  of  insurance  contracts,   §  801. 

interpretation  of  contract,  §  805. 

life  insurance,  character  of  contract  §§  832,  833. 

methods  for  ascertainment  of  damages,  §  808. 

partial  loss,  damages,  §  816. 

proof  of  loss,  manner  and  time  of  making,  waiver,  §  810. 
pleading,  §  812. 
contracts  to  replace  or  rebuild,  fire  insurance,  §  830. 
contribution,  more  than  one  policy  of  fire  insurance,  §  822. 
death   by   wrongful   act,   damages   recoverable   by   widow,   effect   of 

receipt  of  insurance  money,  §  1265. 
definition  of  life  insurance,  §831. 
evidence  of  damages,  fire  insurance,  §  825. 
fire  insurance 

abandonment,  no  right  of  abandonment  as  in  marine  insurance, 
§  824. 

adjustment,  several  policies,  §  830. 

commission   goods,  measure   of  damages,  fire  insurance  on  com- 
mission goods,  §  828. 

contract  of  fire  insurance,  nature,  manner  of  making,   §  820. 

contracts  to  replace  or  rebuild,  §  830. 

contribution,  more  than  one  policy,  §  822. 

damages,,  general  rule,  §  821. 

definition,  §  802. 

general  average  in  fire  insurance,  §  826. 

indemnity,  contract  of  fire  insurance  as  contract  of  indemnity, 
§820. 

interpretation  of  contract,  SS  805,  820. 

kinds  of  insurance,  §  802. 

liquidated  damages,  modes  of  liquidating  damages,  computation 
of  time,  §  281. 

loss,  determination,  what  jury  may  consider,  §  824. 

mitigation  of  liability,  §  823. 

mortgages,  fire  insurance  by  mortgagee,  §  829. 

partial  loss,  damages,  §  816. 

proof  of  damages,  §  825. 

proximate    consequences,    insurer    not    liable    for    remote    conse- 
quences, §  821. 

recoveries  in  special  cases,  §  827. 

total  loss,  what  constitutes,  property  wholly  destroyed  in  law  of 
fire  insurance,  §  807. 

value,  evidence  of  value  in  estimating  loss,  §§  821,  825. 

valued  policies,  admiralty  and  fire,  §  806. 
general  average,  definition,  adjustment,  §§  818,  819. 

fire  insurance,  §  826. 
indemnity  insurance,  rule  of  construction,  §  840b. 
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insolvency,  policy   issued    by   insolvent   foreign   insurance    company, 

liability  of  agent,  measure  of  damages,  §  798. 
interest,   money  due   on   policv   of   insurance,   allowance   of   interest. 

§  346. 
kinds  of  insurance,  §  802. 

landlord  and  tenant,  covenant  to  insure,  damages  for  breach,  §  862. 
life  insurance 

character  of  contract,  §§  8.32,  833. 

collateral  security,  life  insurance  as  collateral  security,  violation 

of  condition  by  insured,  §  834. 
damages,  re-statement  of  measure  and  elements  of  damage,  §  837. 
definition,  §§  802,  831. 
interpretation   of   contract,    §  805. 
kinds  of  insurance,  §  802. 
paid  up  policy,  refusal  to  issue,   §  839. 
re-insurance,  liability  of  re-insurer,  §  840. 

termination  of  contract,  insurer's  liability,  recovery  of  premiums 
on  unaccepted  policv,  expense  of  procuring  other  policv, 
§  838. 
loss  caused  by  third  person,  right  of  insurer  to  recover,  §  33. 
marine  insurance,  adjustment  of  losses,  principle  of  indemnity,  §  817. 
cause  of  damage,  must  be  proximate,  §  803. 
contracts,  methods  for  ascertainment  of  damages,  §  808. 
definition,   §  802. 

extent  of  injury,  manner  of  ascertainment,  §  804. 
general  average  in  fire  insurance,  §  826. 
interest,  allowance  of  interest,  money  due  on  insurance  policy, 

premiums,  §  346. 
interpretation  of  contract,  §  805. 
kinds  of  insurance,  §  802. 

loss,  determination,  what  jury  may  consider,  §  824. 
loss  in  excess  of  sum  fixed  in  policy,  §  815. 

open  policies,  adjustment  of  losses,  principle  of  indemnity,  §  817. 
general  average,  definition,  adjustment,  §§  818,  819. 
rule  of  damages,  §§  813,  814. 
partial  loss,  damages,  §  816. 

premium  note,  consideration,  admission  of  parol  evidence,  §  551. 
proof  of  loss,  manner  and  time  of  making,  waiver,  §  810. 
necessity,  condition  precedent,  §  809. 
pleading,  §  812. 

preliminary  proof  for  information  only,  §  811. 
total  loss,  constructive  total  loss,  §  807. 

property   wholly   destroyed   in   law   of   fire   insurance,   what 

constitutes  total  loss,  §  807. 
what  constitutes,  §  807. 
valued  policies,  admiralty  and  fire,  §  806. 
mitigation  of  dainages,  effect  of  receipt  of  monev,  insurance  policies, 

§§  157,  158,  159,  929,  949,  1055,  1056,  1265,"  1267. 
money  due  on  policy  of  insurance,  allowance  of  interest,  §  346. 
mortgages,  fire  insurance  by  mortgagee,  §  829. 
mutual  benefit  insurance,  accident  policies,  §  835. 

assessments,  application  of  money  exacted  from  member  to  pay- 
ment of  assessments,  §  215. 
termination  of  contract,  insurer's  liability,  recovery  of  premiums 
on  unaccepted  policy,  expense  of  procuring  other  policv, 
§  838. 
negligence,  mitigation  of  damages,  consideration  of  payment  of  in- 
surance money  to  injured  party,   §  157. 
partial  loss,  damages,  §  816. 

loss  in  excess  of  sum  fixed  in  policy,  §  815. 


5964  INDEX. 

Insurance — continued. 

pleading,  proof  of  loss,  §  812. 

preliminary  proof  for  information  only,  §  811. 
premiums,  agents,  right  of  agent  to  recover  premiums  paid,  insurance 
for  principal,  §  789. 
allowance  of  interest  on,  §  346. 

application  of  dividends  to  payment  of  premiums,  §  215. 
confession  of  judgment,  what  constitutes  payment,  §  217. 
consideration  of  premium  note,  impeachment,  §  545. 
fire  insurance,  mitigation  of  liability,   §  823. 
payment,  application  of  money  owing  insured  employee,  §  217. 
tender  within  reasonable  time,  what  constitutes  payment,  §  217. 
termination  of  contract,  insurer 's  liability,  recovery  of  premiums 
on  unaccepted  policv,  expense  of  procuring  other  policy, 
§  838. 
proof  of  loss,  manner  and  time  of  making,  waiver,  §  810. 
necessity,  condition  precedent,  §  809. 
pleading,   §  812. 

preliminary  proof  for  information  only,  §  811. 
sales,  bills  and  notes,  parol  evidence  to  show  defect  of  consideration, 
part  of  consideration  withheld,  §  552. 
warranty    of   quality    or   quantity,   breach,    damages,    recovery   of 
cost  of  insurance,  §  675. 
surety  insurance,  rule  of  construction,  §  840b. 
title  insurance,  nature  of  contract,  §  840a. 
trover  and  conversion,  insurance  policies,  §  1133. 
waiver,  proof  of  loss,  manner  and  time  of  making,  waiver,  §  810. 

Interest 

see  Usury. 

absence   of   creditor,   rate   of   interest,   maturity   of   debt,   effect   of 

equitable  circumstances,  §  309. 
accounts,  allowance  of  interest  on  accounts,  §§  349,  350. 

change  in  law  of  place  of  contract,  effect,  §§  368-370. 

demand,  necessity  of  demand,  allowance  of  interest,  §  351. 

infants,  liability  for  interest,  bonds,  accounts,  §  338. 

partnership,  interest  as  between  partners,  §  342. 

payments,   computation,   application   and   effect  of   partial  pay- 
ments, compound  interest,  §§  378,  379. 

pleading,   manner  of   claiming  interest  in  pleading,    §  387. 

tacit  agreements  to  pay  interest  on  accounts,  §  322. 
admiralty,  appeal,  interest  and  damages  awarded  on  appeal,  §  538. 

judgments,  interest  on  judgments  pending  review,  §  389. 
advancements,  allowance  of  interest  on,  §  345. 

breach   of   contract,   greater   damages   than   interest   for   failure 
to  advance  money,  §  77. 

money  paid,  allowance  of  interest,  §§  326,  327. 
agents,  allowance  of  interest  against,  §  353. 

collections,  right  of  agent  to  charge  for  exchange  and  interest, 
§791. 
agreements  for  interest,  validity,  enforcement,  §  304. 
aliens,  suspension  of  interest,  war  preventing  payment,  §  382. 
allowance,  failure  to  pay  given  sum  in  currency  or  in  coin,  measure  of 

damages,  interest,  §  214. 
allowance  of  interest  from  time  when  money  ought  to  be  paid,  §  329. 
America,  interest  at  common  law  in  America,  §  303. 
annuities,  allowance  of  interest  on,  §  344. 

suspension   of  interest,  miscellaneous  cases,   §  380. 
appeal  and  supersedeas  bonds,  liability  for  interest,  §  536. 
appeal,  interest  and  damages  awarded  on  appeal,  §§  538,  539. 

judgments,  interest  on  judgments  pending  review,  §  389. 
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assessment  of  damages,  addition  of  interest  to  amount  found  in  favor 

of  plaintiff  prior  to  inquiry,  §  430. 
assessments,  allowance  of  interest  on  special  assessments,  §  337 
bail,  demand,  necessity  of  demand,  allowance  of  interest    §  351  ' 
bills  and  notes,  allowance  of  interest  on,  §  556.  ' 

greater  damages  than  interest  for  failure  to  pay  or  loan  money, 

interest  as  damages,  liability  of  drawer  or  indorser,  §  558 
interest  as  damages  to  be  paid  bv  maker  or  acceptor    §  557 
law  governing  as  to  place  and  time,  §  358. 
rate  of  interest  as  damages,  law  of  place  governing,  §  366. 
separate  agreements  for  interest,  compound  interest,  §  376*. 
suspension  of  interest,  miscellaneous  cases,  §  380. 

payment  prevented  by  legal  process,  §  381. 
tender  stopping  interest,  §  383. 
time  when  tender  may  be  made,  §§  385,  386. 
usury,  law  governing  where  usury  is  involved,   §  364. 
bonds,  infants,  liability  for  interest,  bonds,  accounts,  §  338. 
judgments,  allowance  of  interest  on  judgments,  §  333. 

interest  on  judgments  pending  review,  §  389. 
maturity  of  debt,  periodical  interest  after  maturitv,  compound 

interest,  §  377.  ' 

penalties,  allowance  of  interest  on  penalties  of  bonds,  §  331. 
penalty  as  limit  of  recovery,  exception  as  to  interest,  §§  477   478 
statute  of  4  and  5  Anne,  effect,  §  473. 
suspension  of  interest,  miscellaneous  cases,   §  380. 

was  preventing  payment,   §  382. 
to  the  United  States,  law  governing  as  to  interest,  §  .'559. 
brokers,  conversion  of  stock  held  on  margin,  recoupment  of  interest 
§  180.  ' 

carriers  of  goods,  demurrage,  allowance  of  interest  on  amount  due 
as  demurrage,  §  897. 

interest  on  damages,  §  920. 

loss  of  shipper's  profits,  liability,  §900. 
common  law,  interest  at  common  law  in  America,  §  303. 

right  to  interest  at  early  common  law,  §  301. 
compensation,  interest  as  compensation,  §§  320-355. 

accounts,  allowance  of  interest  on  accounts,  §§  349,  350. 
tacit  agreements  to  pay  interest  on  accounts,  §  322.. 

advancements,  allowance  of  interest  on,  §  345, 

agents,  trustees  and  officers,  allowance  of  interest  against,  §  353. 

allowance  of  interest  from  time  when  money  ought  to  be  paid, 

annuities,  allowance  of  interest  om,  §  344. 

assessments,  allowance  of  interest  on  special  assessments,  §  337. 

bills  and  notes,  interest  as  damages,  liability  of  drawer  or  in- 
dorser, §  558, 
interest  as  damages  to  be  paid  by  maker  or  acceptor,  §  557. 

condemnation  proceedings,  allowance  of  interest,  §  336. 

corporations,    stockholders'    statutory    liability,    allowance    of    in- 
terest on,  §  343. 

customs  duties,  allowance  of  interest,  §  337. 

damages,  interest  as  damages  accessory  to  principal,  §  372. 

delay,  interest  where  payment  is  unreasonably  and  vexatiouslv 
delayed,  §  323.  ^ 

demands,  liquidation,   interest   not   allowed   on   unliquidated   de- 
mands, §§  347,  348. 
necessity  of  demand,  allowance  of  interest,  §  351. 

government,  allowance  of  interest  against  government,  §  332. 

infants,  liability  for  interest,  bonds,  accounts,  §  338, 
Suth.  Dam.  Vol.  A^— 71. 
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insurance,  allowance  of  interest,  money  due  on  policy  of  insur- 
ance, premiums,  §  346. 
judgments,  allowance  of  interest  on  judgments,  §§  333,  334. 

revival  of  judgment  bv  scire  facias,  allowance  of  interest, 
denial,  §  335. 
landlord  and  tenant,  allowance  of  interest  between,  §  339. 
legacies,  allowance  of  interest  on,  §  344. 
license  fees,  allowance  of  interest,  S  337. 

marriage,  right  to  interest  as  affected  by  marital  relations,  §  341. 
money  had  and  received,  allowance  of  interest  on,  §  352. 
money  loaned,  allowance  of  interest,  §  325. 
money   obtained  by   extortion   or   fraud,   or   wrongfully   held   or 

disposed  of,  allowance  of  interest  on,  §  354. 
money  paid,  allowance  of  interest,  §§  326,  327. 
partnership,  interest  as  between  partners,  §  342. 
patents,  interest  on  damages  for  infringement  of  patents,  §  340. 
penalties,  allowance  of  interest  denied,  §  330. 

allowance  of  interest  ou  penalties  of  bonds,   §  331. 
quantum  meruit  claim  to  interest,  §  324. 

vendor  and  purchaser,  §  328. 
rate  of  interest  as  damages,  law  of  place  governing,  §  366. 
right  not  absolute,  discretion  of  jury  or  court,  §  321. 
statutes,  liability  for  mobs  and  riots,  allowance  of  interest,  §  330. 
suspension  of  interest,  miscellaneous  cases,  §  380. 
taxes,  allowance  of  interest,  §  337. 
torts,  interest  in  actions  for  torts,  §  355. 
compound  interest,  definition,  §  373. 

computation,  application  and  effect  of  partial  payments,  compound 
interest,  §§  378,  379. 
commencment  of  action,  computation  down  to  verdict,  §  113. 
payment  before  debt  is  due,  application,  allowance  of  interest, 
§219. 
conflict  of  laws,  §§  356-370. 

bills  and  notes,  law  governing  as  to  place  and  time,  §  358. 
bonds  to  the  United  States,  law  governing  as  to  interest,  §  359. 
change  in  law  of  place  of  contract,  effect,  §§  368-370. 
contract,  law  of  place  and  time  governing  general  rule,  §  357. 
evidence  of  foreign  law,  §  367. 
importance  of  subject,  §  356. 

parties  in  different  states,  contracts,  law  governing,  §§  360,  361. 
pleading  of  foreign  law,  §  367. 

rate  of  interest  as  damages,  law  of  place  governing,  §  366. 
usury,  law  governing  where  usury  is  involved,  §§  362-365. 
construction,  agreement  to  pay  money,  "with  interest,"   §305. 

rate,  legal  or  stipulated  rate,  application  from  date,  §  307. 
contracts,   accounts,   tacit   agreements   to   pay   interest   on   accounts, 
§322. 
agreements  for  different  rate  of  interest,  after  debt  is  due,  §§  311, 

312. 
agreements  for  interest  from  date  until  debt  is  paid,  §  310. 
agreements  for  more  than  legal  rate  after  maturity 
effect  as  penaltv,  usury,  §  318. 
relief  of  debtor  in  Illinois,  §  319. 
agreements  for  more  than  legal  rate  of  interest  before  maturity, 
contracts  not  void  for  usury,  §  315. 
effect  of  usury,  §  313. 

persons  who  may  take  advantage  of  usury,  §  314. 
recoveries  under  usury  statutes,  §§  316,  317. 
change  in  law  of  place  of  contract,  effect,  §§  368-370. 
compound  interest,  definition,  §  373. 
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debt,  interest  due  by  agreement  as  debt,  §  371. 
law  of  place  and  time  governing,  general  rule,  §  357. 
maturity  of  debt,  application  of  same  rate  of  interest  after  debt- 
is  due,  §§  308,  309. 
parties  in  different  states,  contracts,  law  governing,  §§360    361. 
pleading,  manner  of  claiming  interest  in  pleading    §  387     ' 
quantum  meruit  claim  to  interest,  §  324.  ' 

rate,  legal  or  stipulated  rate,  application  from  date,  §  307. 
separate  agreements  for  interest,  compound  interest,  §  376. 
special  obligation  to  pay  money,  greater  damages  than  interest 

for  failure  to  pay,   §  77. 
usury,  law  governing  where  usury  is  involved,  §§  362-365. 
contracts  for  particular  work,   damages  for  delay,  recovery  of  in- 
terest, §§704,  793. 

demand   for   part   performance   of   entire   contract,   allowance 
of  interest  prior  to  substantial  performance  of  contract, 
§  711. 
right  of  contractor,  interest,  §  706. 
contracts  for  payment  of  monoj-,  sum  greater  than  interest  for  pay- 
ing debt  at  early  time  or  at  different  place,  §  287. 
corporations,  stockholders'  statutory  liability,  allowance  of  interest 

on,  §  343. 
costs,  verdict,  interest  on  verdict  before  judgment,  §  388. 
coupons,  separate  agreements  for  interest,  compound  interest,  §  376 
covenants    of    seizin    and    good    right    to    convey,    breach,    riglit    of 

covenantee  to  recover  interest,  §  601. 
covenants  of  warranty   and   quiet   enjoyment,   breach,  interest  and 

taxes  as  items  of  damage,  §  616. 
covenants,  pleading,  manner  of  claiming  interest  in  pleading,  §  387. 
customs,  accounts,  tacit  agreement  to  pay  interest  on  account's,  §  322*. 
damages,  interest  as  damages  accessory  to  principal,  §  372. 

interest  as  incident  to  principal  demand,  §  300. 
death  by  wrongful  act,  allowance  of  interest,  §  1263. 
debt,  interest  due  by  agreement  as  debt,  §  371. 

defenses,  agreements  for  more  legal  rate  of  interest  before  maturity 
contracts  not  void  for  usury,  §  315.  '  ' 

persons  who  may  take  advantage  of  usury,  §  314 
definition  of  interest,  §  300. 

compound  interest,  definition,   §  373. 
delay,  interest  where  payment  is  unreasonably  and  vexatiouslv  de- 
layed, §  323.  "  •' 
insurance,  allowance  of  interest,  money  due  on  insurance  policy 
premiums,  §  346.                              '  ^ ' 
judgments,  interest  on  judgments  pending  review,   §  389. 
partnership,  interest  as  between  partners,  §  342. 
quantum  meruit,  claim  to  interest,  vendor  knd  purchaser,   §  328. 
suspension  of  interest,  payment  prevented  by  legal  process',  §  381.' 
demands,  accounts,  allowance  of  interest  on  accounts,  §§  349,  350. 
bills  and  notes,  interest  as  damages,  liability  of  drawer  or  in- 
dorser,  §  558. 
interest  as  damages  to  be  paid  by  maker  or  acceptor  §  557. 
liquidation,     interest     not     allowed     on     unliquidated     demands. 

§§  347,  348. 
necessity  of  demand,  allowance  of  interest,  §  351. 
payments,    computation,   application    and   effect   of   partial   pay- 
ments, compound  interest,  §§  378,  379. 
rate  of  interest,  maturity  of  debt,  effect  of  equitable  circum- 
stances, §  309. 
deposits,  money  had  and  received,  allowance  of  interest  on,  §  352. 
devastavit,  recovery  of  interest  by  administrator  do  bonis  non,  §494. 
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dower,  damages  for  detention  of  dower,  recovery  of  interest,  §  1003. 
eminent  domain  allowance  of  interest,  §§  336,  1091. 

pleading,  manner  of  claiming  interest  in  pleading,  §  387. 
England,  interest  in  England  legalized  by  statute,  §  302. 
equity,  pleading,  manner  of  claiming  interest  in  pleading,  §  387. 
evidence  of  foreign  law,  §  367. 
execution   sale,   judgments,   interest   on   judgments  pending  review, 

§  389. 
executors,  allowance  of  interest  against,  §  353. 
extortion,  money  obtained  by  extortion  or  fraud,  or  wrongfully  held 

or  disposed  of,  allowance  of  interest  on,  §  354. 
federal  courts,  appeal,  interest  and  damages  awarded  on  appeal,  §  538. 

torts,  interest  in  actions  for  torts,  §  355. 
fire  insurance,  damages,  general  rule,  §  821. 
foreign  judgments,  allowance  of  interest  on  judgments,  §  333. 
forfeiture,  agreements  for  more  than  legal  rate  before  maturity,  re- 
coveries under  usury  statutes,  §§  316,  317. 
fraud,    exemplary    damages,    allowance    of    interest    as    punishment, 
§  1178. 
money  obtained  by  extortion  or  fraud,  or  wrongfully  held  or 

disposed  of,  allowance  of  interest  on,  §  354. 
pleading,  manner  of  claiming  interest  in  pleading,  §  387. 
garnishment,    suspension    of   interest,   payment   prevented   by   legal 

process,  §  381. 
government,  allowance  of  interest  against  government,  §  332. 
guaranty  of  payment,  liability  of  guarantor  for  interest,  §  728. 
guardians,  allowance  of  interest  against,  §  353. 
husband  and  wife,  marriage,  right  to  interest  as  affected  by  marital 

relation,  §  341. 
infants,  legacies,  allowance  of  interest  on,  §  344. 
liability  for  interest,  bonds,  accounts,  §  338. 
injunction,    bonds,    damages    from    restraint    of    injunction,    recovery, 

§§526,  528. 
installments,  interest  on  installments  of  interest,  §  375. 

maturity  of  debt,  periodical  interest  after  maturity,  compound 

interest,  §  377. 
suspension  of  interest,  miscellaneous  cases,  §  380. 
insurance,  allowance  of  interest,  money  due  on  policy  of  insurance, 

premiums,  §  346. 
interest  upon  interest,  §§  373-379. 

compound  interest,   definition,    §  373. 

installments,  interest  on  installments  of  interest,  §  375. 

instances  of  interest  upon  interest,  §  374. 

maturity  of  debt,  periodical  interest  after  maturity,  compound 

interest,  §  377. 
partnership,  interest  as  between  partners,  §  342. 
payments,   computation,   application   and   effect   of   partial  pay- 
ments, compound  interest,  §§  378,  379. 
separate  agreements  for  interest,  compound  interest,  §  376. 
judgments,  allowance  of  interest  on  judgments,  §§  333,  334. 
appeal,  judgments,  pending  review,  interest  on,  §  389. 
certainty,  necessity  that  judgment  be  certain,  §  467. 
payments,   computation,   application   and   effect   of   partial   pay- 
ments, compound  interest,   §§  378,  379. 
penalties,  allowance  of  interest  denied,  §  330. 
revival  of  judgment  by  scire  facias,  allowance  of  interest,  denial, 

§335. 
statutory  provisions,  rule  that  judgments  shall  bear  the  same 

rate  of  interest  as  contract,  §  309. 
verdicts,  necessity  that  judgment  follow  verdict,  §  466. 
judicial  notice,  evidence  of  foreign  law,  §  367. 
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laches,  right  not  absolute,  discretion  of  jury  or  court,  §  321. 
landlord  and  tenant,  allowance  of  interest  between,  §  339. 

covenant  of  lessee  to  pay  taxes,  breach,  lessee's  liability,  §846. 
measure  of  liability  for  not  making  repairs,  interest  on  cost  of 
repair,  §  858. 
legacies,  allowance  of  interest  on,  §  344. 
license  fees,  allowance  of  interest,  §  337. 
life  insurance,  paid  up  policy,  refusal  to  issue,  §  839. 
liquidated  damages 

agreement  to  fix  rate  of  interest,  after  debt  is  due,  §  309. 
agreements  for  more  than  legal  rate  after  maturity,  effect  as 

penalty,  usury,  §  318. 
agreements    for    different    rate    of    interest    after    debt    is    due, 

§§311,  312. 
bills  and  notes,  interest  on,  §  556. 

demands,  liquidation,  interest  not  allowed  on  unliquidated  de- 
mands, f  347,  348. 
suspension  of  interest,  tender  not  allowed  for  unliquidated  dam- 
ages, §  384. 
marriage,  right  to  interest  as  affected  .by  marital  relation,  §  341. 
master  and  servant,  recovery  for  services  and  interest,  mode  of  com- 
pensating for  services,  §  684. 
wrongful  dismissal  of  employee,  measure  of  damages,  recovery 
of  interest,  §  692. 
maturity  of  debt 

agreement  for  more  than  legal  rate  before  maturity,  effect  of 

usury,  §  313. 
agreements  for  different  rate  of  interest  after  debt  is  due,  §§  311, 

312. 
bills  and  notes,  interest  as  damages,  liability  of  drawer  or  in- 

dorser,  §  558. 
periodical  interest  after  maturity,  compound  interest,  §  377. 
mesne  profits,  recovery  of  interest,  §  997. 
money  had  and  received,  allowance  of  interest  on,  §  352. 
money  loaned,  allowance  of  interest,  §  325. 

demand,  necessity  of  demand,  allowance  of  interest,  §  351. 
greater  damages  than  interest  for  failure  to  loan  money,  §  77. 
partnership,  interest  as  between  partners,  §  342. 
suspension  of  interest,  war  preventing  payment,   §  382. 
money  obtained  by   extortion   or  fraud,   or  wrongfully  held   or  dis- 
posed of,  allowance  of  interest  on,  §  354. 
money  paid,  allowance  of  interest,  §§  326,  327. 

municipal  corporations,  condemnation  proceedings,  allowance  of  in- 
terest, §  336. 
government,  allowance  of  interest  against  government,   §  332. 
judgments,  allowance  of  interest  on  judgments,  §  333. 
statutes,  liability  for  mobs  and  riots,  allowance  of  interest,  §  330. 
nuisance,  injuries  to  crops,  allowance  of  interest,  §  1049. 
officers,  allowance  of  interest  against,  §  353. 

judgments,  interest  on  judgments  pending  review,   §  389. 
parties,  agreements  for  more  than  legal  rate  before  maturity,  per- 
sons who  may  take  advantage  of  usury,  §  314. 
parties  in  different  states,  contracts,  law  governing,  §§  360,  361. 
partnership,  interest  as  between  partners,  §  342. 
patents,  infringement,  computation  of  profits,  allowance  of  interest 
as  part  of  cost,  §  1191. 
interest  in  equity,   §  1197. 

interest  on  damages  for  infringement  of  patents,  §  340. 
payment,  application  of  general  payment  to  debt  bearing  interest  and 
to  interest  first,  §  244. 
application  of  general  payment  to  debt  least  secured,  §  245. 
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computation,   application   and   effect   of   partial   payments,   com- 
pound interest,  §§  378,  379. 
damages,  interest  as  damages  accessory  to  principal,  §  372. 
delay,  interest  where  payment  is  unreasonably  and  vexatiously 

delayed,  §  323. 
interest  as  measure  of  damages  for  delay  of  payment,  §  286. 
person  to  whom  payment  may  be  made,  §  231. 
suspension  of  interest,  payment  prevented  by  legal  process,  §  381. 
penalties,  agreements  for  more  than  legal  rate  after  maturity,  effect 
as  penalty,  usury,  §  318. 
allowance  of  interest  denied,   §  330. 
allowance  of  interest  on  penalties  of  bonds,  §  331. 
personal  injuries,  damages  for  pain  and  suffering,  allowance  of  in- 
terest, §  1245. 
pleading,  change  in  law  of  place  of  contract,  effect,  §§  368-370. 
foreign  law,   §  367. 

manner  of  claiming  interest  in  pleading,  §  387. 
necessity  of  specially  alleging  contract,  §  300. 
sufficiency  of  allegations,  interest  as  damages,  §  300. 
presumptions,  agreements  for  interest,  existence,  §  304. 
principal,  damages,  interest  as  damages  accessory  to  principal,  §  372. 
debt,  interest  due  by  agreement  as  debt,  §  371. 
instances  of  interest  upon  interest,  §  374. 
process,  suspension  of  interest,  payment  prevented  by  legal  process, 

§381. 
promise  to  pay  money  "with  interest,"  rule  of  construction,  §  3ii."). 
quantum  meruit  claim  to  interest,  vendor  and  purchaser,  §  328. 
rate  of  interest 

agreements  for  different  rate  of  interest  after  debt  is  due,  §§  31 1, 

312. 
agreements  for  interest  from  date  until  debt  is  paid,  §  310. 
agreements  for  more  than  legal  rate  after  maturity,  effect  as  pen- 
alty, usury,  §  318. 
relief  of  debtor  in  Illinois,  §  319. 
agreements  for  more  than  legal  rate  of  interest  before  maturity, 
contracts  not  void  for  usury,  §  315. 
effect  of  usury,  §  313. 

persons  who  may  take  advantage  of  usury,  §  314. 
recoveries  under  usury  statutes,   §§  316,  317. 
appeal  and  supersedeas  bonds,  liability  for  interest,  §  536. 
bills  and  notes,  allowance  of  interest  on,  §  556. 

interest  as  damages  to  be  paid  by  maker  or  acceptor,  §  557. 
construction  of   general  promise   to  pay  money  "with  interest," 

§  305. 
damages,  law  of  place  governing,  §  366. 
determination,  law  or  custom  fixing  rate,   §  306. 
increased  rate  after  maturity  as  damages,  §  286. 
legal  or  stipulated  rate,  application  from  date,  §  307. 
liquidated  damages,  agreement  to  fix  rate  of  interest  after  debt 

is  due,  §  309. 
maturity  of  debt,  application  of  same  rate  of  interest  after  debt 
is  due,  §§  308,  309. 
effect  of  equitable  circumstances,  §  309. 
statutory  provisions,  rule  that  judgments  shall  bear  same  rate 
of  interest  as  contract,  §  309. 
replevin   bonds,    damages  recoverable,   interest   on   money   value    of 
goods,  §  505. 
measure  of  damages,  allowance  of  interest,  §  1144. 
sales,  warranty  as   quality   or   quantity,  breach,   damages,   interest, 
expenses  and  special  injuries,  §§  671-675. 
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states,  government,  allowance  of  interest  against  government,  §  332. 
statutes  as  to  interest 

agreement   for    more   than    legal   rate   before   maturity,   effect   of 

usury,   §  313. 
agreements  for  more   than  legal  rate  after  maturity,  relief  of 
debtor  in  Illinois,   §  319. 
recoveries  under  usury  statutes,   §§  316,  317. 
allowance  of  interest  from  time  when  money  ought  to  be  paid, 

§329. 
appeal,  interest  and  damages  awarded  on  appeal,  §  5  '8. 
bills  and  notes,  interest   on,   §  556. 
change  in  law  of  place  of  contract,  effect,  §§  368-370. 
construction  of  general  promise  to  pay  money  "with  interest," 

§  305. 
corporations,   stockholders'  statutory  liability,  allowance   of  in- 
terest on,  §  343. 
delay,  interest  where  payment  is  unreasonably  and  vexatiously 

delayed,  §  323. 
evidence  of  foreign  law,  §  367. 

government,  allowance  of  interest  against  government,   §  332. 
judgments,  allowance  of  interest  on  judgments,  §§  333,  334. 

rule    that    judgments    shall    bear    same    rate    of    interest    as 
contract,  §  309. 
mobs  and  riots,  liability  for,  allowance  of  interest,  §  330. 
penalties,  allowance  of  interest  denied,  §  330. 
pleading,  manner  of  claiming  interest  in  pleading,   §  387. 
rate,  law  or  custom  fixing  rate,  §  306. 

legal  or  stipulated  rate,  application  from  date,  §  307. 
suretyship,  construction  of  promise  to  pay  money  "with  interest," 
§305. 
measure  of  recovery  in  action  by  surety,  §  748. 
suspension  of  interest,  |§  380-386. 
miscellaneous  cases,  §  380. 
payment  prevented  by  legal  process,  §  381. 
tender  not  allowed  for  unliquidated  damages,  §  384. 
tender  stopping  interest,  §  383. 
time  when  tender  may  be  made,  §§  385,  386. 
war  preventing  payment,   §  382. 
taxes,  allowance  of  interest,  §  337. 
tender,  effect  of  tender  before  debt  is  due,  §  300. 

necessity  of  pleading  and  paying  money  into   court,   §  274. 
rate   of   interest,   maturity    of   debt,    effect   of    equitable   circum- 
stances, §  309. 
suspension  of  interest,  tender  not  allowed  for  unliquidated  dam- 
ages,  §  384. 
tender  stopping  interest,  §  383. 
time  when  tender  may  be  made,  §§  385,  386. 
time,  allowance  of  interest  from  time  when  money  ought  to  be  paid, 
§329. 
suspension  of  interest,  tender,  time  when  tender  may  be  made, 
§§  385,  386. 
torts,  interest  in  actions  for  torts,  §  355. 

judgments,  allowance  of  interest  on  judgments,   §  333. 
trademarks,  infringements,  interest  on  accrued  profits,  §  1202. 
trespass    to    personal    property,    damages    for    taking   or   destroying 

property,  interest,  §  1096. 
trespass  to  real  property,  interest  on  damages,  §  1026. 

occupation  of  land  bv  railroads,  recovery  of  attorney's  fees  and 
interest,  §  1016. 
trover  and  conversion,  allowance  of  interest,   §  1132. 
damages,  property  without  market  value,  §  1117. 
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trover  and  conversion — continued, 
insurance  policies,  §  1133. 

interest  and  value  of  use  of  property,  §  1115. 
trustees,  allowance  of  interest  against,  §  353. 
usury  (see,  also,  title  Usury) 

bills  and  notes,  interest  on,   §  556. 
change  in  law  of  place  of  contract,  effect,  §  368-370. 
law  governing  where  iisury  is  involved,  §§  362-365. 
vendor    and   purchaser,   damages   recoverable   by  purchaser    against 
vendor,  interest,   §§  582-584. 
recovery  by  vendor  of  interest  on  purchase  money,  §  577. 
right  of  vendor  to  recover  purchase  price  and  interest,  §  567. 
specific  performance,  allowance   of  interest  intermediate  a   de- 
cree, §  588. 
election  to  pay  interest  on  purchase  price  and  take  rents  and 
profits,  §488. 
verdict,  interest  improperly  included  in  verdict,  correction  of  error 
by  court,  §  460. 
interest  on  verdict  before  judgment,   §  388. 
war,  rate  of  interest,  maturity  of  debt,  effect  of  equitable  circum- 
stances, §  309. 
suspension  of  interest,  war  preventing  payment,  §  382. 
waste,  allowance   of  interest   on    damages,   appeal   and  supersedeas 
bonds,  §  534. 

Internal  Injuries 

pleading,  personal  injuries,  necessity  of  alleging,  special  damages, 

§421. 

Interrogatories 

see  Verdicts. 

Federal  Employers '  Liability  Act,  special  interrogatories,  §  1356. 

verdicts,  power  of  court  to  interrogate  jury,  §  458. 

Interstate  Commerce 

burden  of  proof,  Federal  Emplovers'  Liability  Act,  employees  within 

act,  §  1306. 
carriers,  Federal  Employers'  Liability  Act,  employers  within  act,  §  1305. 
carriers  of  goods,  damages  where  there  are  successive  carriers,  effect 
of  Carmaek  Amendment  to  Interstate  Commerce  Act,  §  932. 
limitation  of  liability  by  contract,  effect  of  Carmaek  Amendment 

to  Interstate  Commerce  Act,  §  904. 
limitation  of  liability,  mental  anguish,   §  915. 
qualification  of  carrier's  liability  by  notice,  effect  of  Carmaek 

Amendment  to  Interstate  Commerce  Act,  §  926. 
rates,  unlawful  discrimination,  pleading,   §  898. 
shipper's    conduct    as    affecting    damages,    effect    of    Interstate 
Commerce  Act,  §  925. 
employees.    Federal    Employers'    Liability    Act,    necessity    for    direct 

and  substantial  relation   to   interstate  commerce,    §  1309. 
Federal  Employers'  Liability  Act,  appeal  and  error,  question  of  fed- 
eral rights,  §  1358. 
employees    within    act,    necessity    of    employment    in    interstate 
commerce,  §  1306.    . 
employees  engaged  in  construction  work,   §  1317. 
existence  of  relation  of  master  and  servant,  §  1308. 
interstate  character  of  traffic,  §  1311. 
miscellaneous  employees,  §  1321. 

movement  of  cars,  switching,  coupling,  etc.,  §  1319. 
necessity  for   direct   and  sulastantial  relation   to  interstate 
commerce,  §  1309. 
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Federal    Employers  '    Liability     Act — continued, 
tests,  §1307. 

train  operated  between  intrastate  termini,   §  1312. 
transportation  by  water,   §  1320. 
employers  within  act,   §  1305. 

injury  to  employees  not  actively  employed,   §  1313. 
instructions   on  contributory  negligence,   §  1330. 
instrumentalities  or  employees  engaged  in  both  classes  of  com- 
merce, §  1310. 
instrumentalities,  preparation  of  instrumentalities  for  use,  §  1315. 
negligence   of   fellow-servant,    necessity   of   being   engaged   in   in- 
terstate commerce,   §  1314. 
miners,  employees  within  Federal  Emi)loyers '  Liability  Act,  necessity 
for    direct    and    substantial    relation    to    interstate    commerce, 
§  1309. 
street    railroads,    Federal    Em])loyers '    Liability    Act,    employees    of 
electric  railways,  §  1316. 
employers  within  act,  §  1305. 
turntables.   Federal   Employers'    Liability   Act,   employers   within   act, 
§  1305. 

Intemrban  Railroads 

Federal  Employers '  Liability  Act,  employers  within  act,  §  1305. 

Intervening  Cause 

see  Proximate  Cause. 

consequential  damages  for  torts,  intervening  cause,  §§  37,  38. 

Intoxicating  Liquors 

amusement  places,  sale  of  liquor  to  patrons,  liability  for  assault  com- 
mitted by  intoxicated  person,  §  40. 
bond  of  liquor  dealer,  sureties '  liability,  damages,  §  1252. 
civil  damage  laws 

evidence  in  mitigation,  sale  of  liquor  to  minor,  §  1255. 
exemplary  damages,  allowance,   §  1253. 

matter  of  right,  power  of  court  over  verdict,  §  403. 
wilful    or    wanton    act    as    authorizing    exemplary    damages, 
§  394. 
expenses  for  medical  services,  recovery,   §  1250. 
infants,   right   of   unborn   child   to   recover   for  loss   of   support, 

sale  of  liquor  to  father,  §  8. 
joint  and  several  liability  for  damages,  §  142. 
mental  suffering,  allowance  of  damages  for,  accusations  of  infi- 
delity, and  assault  by  intoxicated  husband,  §  1245. 
mitigation  of  damages,  previous  intoxication  as  evidence  in  miti- 
gation, §  163. 
suit  against  other  parties  for  illegal  sales,  §  1252. 
shame  and  disgrace,  right  of  wife  to  recover  for,  intoxication  of 

husband,   §  96. 
support,  loss  of,  amount  recoverable,  effect  of  time  of  continu- 
ance of  intoxication,   §  1249. 
evidence  of  financial  condition  of  husband,   §  12.54. 
injury  to  plaintiff  because  of  overwork,  after  disability  of 

husband,  right  to  recover,  §  1263. 
recovery  by  wife,  definition  of  "Means  of  Support,"  §  1252. 
right  of  action  for  loss  of  support,  consequential  damages, 

§16. 
right  of  parent  to  recover  for  loss  of  support,  §  16. 
wife's  recovery,  amount,  §1252. 
death  of  intoxicated  person,  intervening  cause,  §  38. 

proximate  or  intervening  cause  of  death,  sale  of  liquors,  §  41. 
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horse  injured,  hj  intoxicated  son,  right  of  mother  to  recover  dam- 
ages,  §  16. 

injury  through  third  persons,  consequential  damages  for  torts,  §  33. 

injury  to  intoxicated  person,  consequential  damages,  intoxicated  per- 
"son  injured  by  train,  §  19, 

insanity,  right  of  action  for  insanity  as  result  of  intoxication,  con- 
sequential damages,  §  16. 

invitation  to  drink,  liability  where  person  invited  assaults  third  person, 
consequential  damages,  §  19. 

libel  and  slander,  intoxication  of  defendant  as  defense,  §  152. 

murder  committed  by  husband,  right  of  wife  to  recover  damages,  §  16. 

parent  and  child,  right  of  parent  to  recover  for  loss  of  support  con- 
tributed by  son,  §  16. 

robbery  of  husband  while  intoxicated,  right  of  wife  to  sue,  §  16. 

sale,  damage  from  unlawful  sale,  recovery  by  personal  representative, 
§  1252. 
exemplary  damages,  joint  liability  for,  §  407. 

sale  of  chloroform  to  intoxicated  person,  intervening  cause,  §  38. 

statutes,  liability  of  vendor  of  intoxicants  for  damages,  right  of  action 
unknown  at  common  law,  §  16. 

trespass  to  real  property,  aggravation  and  special  damages,  §  1029. 

Invasion  of  Privacy 

eminent  domain,  condemnation  of  property  for  elevated  railroad,  dam- 
ages recoverable,  §  1070. 

hotels,  invasion  of  room  of  female  guest,  right  to  recover  for  injured 
feelings,  §  96. 

libel  and  slander,  recovery  of  damages  for  mental  suffering,  application 
of  rule  as  to  invasion  of  privacy,  §  1214. 

photographs,  right  to  recover  for  mental  anguish,  §  96. 

search  for  stolen  goods,  right  of  action  for  damages,  §  1235. 

trespass  to  real  property,  aggravation  and  special  damages,  §  1029. 

Inventions 

master  and  servant,  wrongful  dismissal  of  employee,  increase  of  dam- 
ages, evidence  that  servant  invented  new  device  appropriated  by 
master,  §  692. 

Iowa 

attachment,  bonds,  allegations  in  actions  on  attaclmient  bond,  §  510. 
effect  of  advice  of  attorneys,  §  514. 
recovery  of  exemplary  damages,  §  514. 
bills  and  notes,  defenses,  obtaining  note  fraudulently  or  without  consid- 
eration, §  541. 
re-exchange  and  damages  on  bills  dishonored,  by  what  law  liabilities 

are  governed,  statutes,  §  563n. 
stipulation  for  attorney 's  fees  and  costs,  §  564. 
bonds,  interpretation  of  surety 's  contract,  bonds  of  cashier,  §  724. 
breach    of    marriage    promise,    damages,    consideration    of    wealth    of 

defendant,    §988. 
contracts  for  particular  work,  damages  for  delay,  rental  value,  §  703. 
covenant    against    ineiunbrances,    breach,    effect    of    incumbrances    on 

executory  contract,  §  621. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  damages  where 

covenantee  sues  remote  covenantor,  §  614. 
eminent  domain,  basis  for  estimating  value  of  land,  number  of  lots  in 
acre,  §  1074. 
deduction  for  benefits,  §  1087. 
evidence  of  value  and  damages,  §  1089. 

opinion  of  witnesses,  §  1089. 
time  of  assessment  of  damages  and  benefits,  §  1083. 
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eminent    domain — continued. 

what  is  just  compensation,  nominal  damages,  §  1062. 
evidence,  personal  injuries,  annuities  and  life  tables  as  evidence,  §  455. 
exchange  of  property,  failure  of  consideration,  conveyance  in  consid- 
eration of  non-pecuniary  covenants,  §  576. 
exemplary  damages,  basis  on  actual  damages,  §  406. 

civil  damage  laws,  exemplary  damages  for  mental  suffering,  allow- 
ance, §  1253. 
false    representations,    relief    in    equity,    defendant's   belief   in   repre- 
sentations, §  1169. 
indemnity,  express  indemnity,  damages  recoverable,  compensatory  dam- 
ages, attorney 's  fees,  §  762. 
interest 

agreements  for  more  legal  rate  of  interest  before  maturity,  con- 
tracts not  void  for  usury,  §  315n. 
recoveries  under  usury  statutes,  §  317. 
installments,  interest  on  installments  of  interest,   §  375. 
usury,  law  governing  where  usury  is  involved,  §§  362,  363,  365. 
intoxicating  liquors,  civil  damage  laws,  exemplary  damages  as  matter  of 
right,  power  of  court  over  verdict,  §  403. 
wilful  or  wanton  act  as  authorizing  exemplary  damages,  §  ^94. 
joint  and  several  liability,  §  142. 
landlord  and  tenant,  recovery  for  damage  to  business,  action  by  tenant 

against  landlord,  §  870. 
libel  and  slander,  desertion  of  husband  as  consequence  of  slander,  §  1215. 
nuisance,  damages,  amount  recoverable  in  first  action,  §  1039. 

permanency  of  injury,  measure  of  damages,  §  1043. 
payment,  person  to  whom  payment  may  be  made,  §  231. 
personal  injuries,  permanent  disability,  evidence  of  financial  and  other 
circumstances  of  parties,   §  1254. 
evidence  that  plaintiff  has  no  other  means  of  support,  admissibility, 

replevin,  bond,  recovery  of  value  of  property  when  taken  on  writ  of 

restitution,   §  1152. 
sales,  action  by  buyer  against  seller,  buyer's  duty  to  lessen  damages, 

§  656. 
telegraphs  and  telephones,  negligence  in  transmission  or  delivery  of 
messages,  damages  for  mental  suffering,   §§97,  975. 
knowledge  of  object  of  sender,  liability  for  negligence  in  sending 
messages,    §  961. 
torts,  joint  and  several  liability  for  torts,  actual  and  exemplary  dam- 
ages,  §  140. 
trespass  to  real  property,  action  against  city,  injury  to  abutting  prop- 
erty,  §  1009. 
damages  where  injury  is  remediable,  §  1018. 
destruction  of  and  injury  to  growing  crops,  damages,  §  1023. 
destruction  of  trees,  measure  of  damages,  §  1019. 
occupation  of  land  by  railroads,  recovery  of  attorney's  fees  and 

interest,   §1016. 
persons  who  may  sue,  right  of  action  by  servant,  §  1009. 
wilful  trespass,  crops  injured,   §  1011. 
trover  and  conversion,  commercial  securities  pledged  as  collateral  rights 

of  pledgors,  §  1119. 
vendor  and  purchaser,  damages  recoverable  by  purchaser  against  vendor, 

compensation,  application  of  English  rule,  §  581. 
verdicts,  impeachment  by  affidavit  of  jurors,   §  456. 

Ireland 

bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  477. 
infants,  unborn  children,  right  to  recover  damages  for  injuries  to  unborn 
child,  §8. 
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Iron  . 

sale  of  iron,  breach  of  contract  to  furnish  pig-iroo)  consequential  dam- 
ages,  §  46. 

Irrigation  . 

breach  of  contract  to  supply  water,  consequential  d^maggs,  loss  of  fruit 
trees,   §52.  .    • 

damages,  net  value  of  crops,  §  702.  ^       . 


Jails 

see  Prisons 

convict  escaping  and  committing  rape,  liability  of  custodians  of  jaU, 

consequential  damages,  §  35. 
false  imprisonment,  necessity  of  alleging  special  damages,  §  421. 

Jewelry 

trover  and  conversion,  damages,  property  of  fluctuating  value,  §  1118. 

Joint  Obligations  or  Liability- 
appeal  and  supersedeas  bonds,  liability  of  sureties,  §  537. 
contract  apportioning  legal  interests,  separate  injury  in  case  of  breach, 

§  131. 
covenant  not  to  sue  as  release,  effect,  §  259. 
exemplary  damages,  joint  liability  for,  §  407. 
extinguishment  or  severance  of  joint  liability,  §  136. 
intoxicating  liquors,  civil  damage  statutes,  joint  and  several  liability, 

§  142.  ,  , 

judgments,  release,  taking  of  judgment  against  one  of  several  jointly 

bound,  release  of  others,  §  258. 
nuisance,  joint  and  several  liability,  distinction  between  private  and 

public  nuisance,  §  1059. 
parties,  general  and  special  owner,  §  139. 

joinder  of  defendants,  effect  of  non- joinder  and  misjoinder,  §  135. 
partnership,  joint  and  several  liability  for  torts,  acts  of  members  of 

partnership,   §  142. 
patents,   infringement,   profits   as   damages,  recovery  by  joint   owner, 

§  1185. 
sales,  warranty  of   title,   sale  of  judgment  against  joint  defendants, 

effect  of  release  of  one  of  defendants,  §  668. 
tender,  person  to  whom  tender  should  be  made,  §  265. 
torts,  joint  and  several  liability  for  torts,  §  140._ 

parties,  extinguishment  or  severance  of  liability,  §  136. 
principles  on  which  joint  right  of  liability  is  determined,  §  137. 
verdict  and  judgment  where  there  are  several  parties,  §  463. 

Judgments 

ad  damnum  as  limiting  amount  of  recovery,  §  417. 
agents,  duties  and  liabilities,  failure  to  record  instrument,  liability  of 
agent,  §  771. 
judgment   recovered   by   third  person   against  agent,  measure   of 
recovery   against  principal,    §  795. 
appeal,  interest  and  damages  awarded  on  appeal,  §§  538,  539. 
appeal  and  supersedeas  bonds,  conditions,  liability  of  sureties,  §  531. 
judgments  partly  for  money  or  in  rem,  liability,  §  533. 
liability  in  state  courts,  §§  534,  535. 
-assignment,  note  given  for  judgment  assigned,  collection   of  part  of 
judgment  as  defense  to  note,  §  181. 
sales,  warranty  of  title,  sale  of  judgment  against  joint  defendants, 

effect  of  release  of  one  of  defendants,  §  668. 
warranty  of  title  by  assignee,  §  668. 
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attachment,  bonds,  conditions  to  pay  judgment,  §  519. 

bonds  and  penal  obligations,  statute  of  8  and  9  William  III,  effect, 

§472. 
breach  of  contract  not  to  enter  judgment,  consequential  damages,  §  46. 
certainty,  necessity  that  judgment  be  certain,  §  467. 
confession  of  judgments,  assessment  of  damages,  authority  of  court  to 

make,  §429. 
correction  of  error,  assessment  of  damages,  correction  after  judgment, 

§  434. 
costs,  necessity  that  judgment  be  certain,  §  467. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  notice  of  suit  to 

covenantor,  effect  as  to  judgment,  §  615. 
damages  from  restraint  of  injunction,  recovery,  §  526. 
default,  riglit  to  enter  final  judgments,  §  465. 
definition,   §  465. 

double,  treble  and  exemplary  damages,  §  464. 
eminent  domain,  effect  of  judgment  for  compensation,  abandonment  of 

proceedings,    §  1090. 
Federal  courts,   appeal   and  supersedeas  bonds,  liability  for  interest, 

§  536. 
guaranty  of  collection,  necessity  of  judgment  against  principal  debtor 

as  condition  to  suit,  §  733. 
indemnity,  judgment,  effect  of  judgment,  §  767. 
injunction  bonds,  defenses,  facts  whicli  are  not  defenses,  §  529. 
interest  on  judgments,  §§333,334. 

agreement  for  more  than  legal  rate  before  maturity,  effect  of  usury, 

§  313, 
appeal  and  supersedeas  bonds,  liability  for  interest,  §  536. 
certainty,  necessity  that  judgment  be  certain,  §  467. 
judgments  pending  review,  §  389. 
payments,  computation,  application  and  effect  of  partial  payments, 

compound  interest,  §§  378,  379. 
penalties,  allowance  of  interest  denied,  §  330. 

revival  of  judgment  by  scire  facias,  allowance  of  interest,  denial, 

§335.  ' 

libel  and  slander,  e%'idence  in  mitigation,  recovery  of  judgment  a^^ainst 

another  party  for  same  libel,  §  1233. 
official  bonds,  mode  of  redress  for  official  dereliction,  §  486. 
payment,  appeal,  interest  and  damages  awarded  on  appeal,  §  539. 

person  to  whom  payment  may  be  made,  §  231. 
personal  judgments,  insolvency  of  judgment  debtor,  liability  of  surety 

on  appeal  bond,  §  536. 
probate  bonds,  liability  of  sureties,  necessity  of  hearius  of  sureties. 
§495.  "  ' 

record,  liability  of  officers  for  neglect  of  duty,  refusal  to  place  amount 
upon  tax  roll,  §  492, 
neglect  to  record  judgment,  loss  of  priority  of  lien,  measure  of 
damages  against  sureties,  §  488. 
release,  taking  a  judgment  against  one  of  several  jointly  bound,  release 

of  others,  §  258. 
replevin,  bonds,  defenses,  what  may  be  sliown  in  defense  or  in  mitieation. 
§  507.  ^         ' 

effect  of  judgment  in  replevin  suit,  §  506. 
liability  of  sureties  for  judgment  in  replevin  suit,  §  503. 
■res  adjudieata,  entirety  of  cause  of  action,  illustrations,  §  106. 
restitution  after  reversal  of  judgment,  liability  of  third  parties,  com- 
pensation for  loss  of  use,  §  469. 
manner  of  making,  §  468. 
satisfaction,   failure  to  enter   satisfaction  of  judgment,  recovery  for 
money  paid,  §  132. 
insolvency,  agreement  to  accept  less  than  is  due,  §  214. 
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satisfaction — continued. 

joint  obligations,  method  of  extinguishment  or  severance,  §  136. 
scire  facias,  judgments,  revival  of  judgment  by  scire  facias,  allowance 

of  interest,  denial,  §  335. 
set-off  of  judgments,  apiieal,  suspension  of  right  to  set-off,  §  199. 
courts,  inherent  power  to  direct  set-off,  §  198. 
foreign  judgments,  §  203. 

interest  of  real  parties,  consideration  of,  §  200. 
liens  of  attorneys,  priority,  §  204. 
right  to  set-off,  nature  of  action,  materiality,  §  203. 

necessity  that  assignee  make  absolute  purchase,  §  202. 
when  granted,  §  199. 
suretyship,   guarantor's   duty   to   acquire  liens,   necessity   of  notice   of 
reliance,  §  739. 
payment  of  judgment  giving  right  to  reimbursement,  §  750. 
persons  who  are  co-sureties,  §  755. 

surety's  remedies  for  indemnity,  conclusiveness  of  judgments,  §  760. 
verdict,  interest  on  verdict  before  judgment,  §  388. 
necessity  that  judgment  follow  verdict,  §  466. 

Judicial  Notice 

bills  and  notes,  interest,  §  556. 

death  by  wrongful  act,  damages  to  deceased's  estate,  §1277. 

interest,  conflict  of  laws,  pleading  and  proof  of  foreign  law,  §  367. 

interest  on  bills  and  notes,  rate,  §  556. 

statutory  damages,  necessity  of  specially  claiming  or  alleging,  §  425. 

Judicial  Sales 

agency,  right  of  agent  to  compensation,  duties,  secret  profits,  §  768. 
breach  of  covenants  of  warranty  and  quiet  enjoyment,  measure  of  dam- 
ages, where  property  is  consideration,   §  606. 
caveat  emptor,  warranties  of  title,  existence,  §  668. 
chattel  mortgages,   sale  illegal,   oflacers,  neglect  of   duty,  measure   of 

damages,  nominal  damages,  §  491. 
eminent  domain,  proof  of  value  of  property  and  damages,  §  1089. 
evidence  of  value,   §  445. 

injunction  bonds,  damages  from  restraint  of  injunction,  §  528. 
interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329n. 
judgment  pending  review,  §  389. 
judgments,  allowance  of  interest  on,  §  333. 
judgment,   restitution   after    reversal   of   judgment,    compensation    for 

loss  of  use  of  property,  liability  of  third  parties,  §  469. 
liquidated  damages,  contracts,  validity,  §  279. 
market  value  of  property,  evidence,  admissibility,   §  445. 
marshaling  and  distribution,  sale  of  encumbered  property  in  parcels  to 
different  persons,  §  192. 
sale  subject  to  encumbrances,  §  193. 
notice 

sale  without  notice,  mitigation  of  damages,  measures  of  prevention, 
§157. 
return  of  property,  discharge  of  plaintiff 's  debt,  §  156. 
officers,  bonds 

liability  of  public  officers,  adjustment  of  liability  between  sets  of 
sureties,   §  481. 
private  injuries  covered  by,  §  487. 
neglect,  measure  of  damages  against  officers  for  neglect  of  duty, 
nominal  damages,  §  490. 
vendor   and  purchaser,  breach  of   contract  by  purchaser,  measure  of 
damages,  §  570. 
recovery  by  vendor  when  contract  does  not  fix  price  evidence,  §  575. 
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Judicial  Sales — continued. 

vendor   and  purchaser — continued. 

void   deed,  damages  recoverable  by  purchaser  against  vendor   of 
land,  adjustment  of  counter  demands  on  rescission,  §  587. 

Jumping  from  Train 

see  Alighting  from  Train. 

consequential  damages,  passenger  injured  by  jumping  from  train,  fail- 
ing to  stop,  §  36. 

Jurisdiction 

breach  of  covenants  of  warranty  and  quiet  enjoyment,  measure  of  dam- 
ages, conflict  of  laws,  what  law  controls,   §  605, 
injunction  bonds,  damages,  facts  not  defenses,  §  529. 
recoupment,  validity  of  claim  essential,   §  174. 
replevin  bonds,  actions,  effect  of  judgment  in  replevin  suit,  §  506. 

Jury- 
amount  of  damages,  discretion  of  jury,  §  2. 

wilful  or  malicious  injuries,  consequential  damages,  §  44. 
assessment  of  damages,  admission  of  damages  by  default  or  demurrer, 
§429. 
jury,  assessment  of  damages  without  jury,  §  428. 

when  new  trial  may  be  called,  §  433. 
jury  tam  quam,  §  432. 
death  by  wrongful  act,  recovery  for  death  of  child,  discretion  of  jury, 

elements  of  damages,  §  1275. 
discretion,  exemplary  damages  as  matter  of  right,  power  of  court  over 
verdict,  §  403. 
interest,  allowance  of  interest  on  unliquidated  demands,  §  347. 
compensation,  right  to  interest,  §  321. 

money  obtained  by  extortion  or  wrongfully  withheld  or  disposed 
of,  imliquidated  damages,  §  354. 
judgment,  effect,  assessment  of  damages,  §  465. 
personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruction, 

§  1256. 
sheriff's  jury,  assessment  of  damages,  right  to  controvert  cause  of  ac- 
tion, '§  431. 
slander  and  libel,  damages,  discretion  of  jury,  §  1217. 
trustee  of  jury  fund,  bonds,  absolute  liability  for  money  received,  §  479. 
verdict,  damages,  exemplary  damages,  allowance  in  verdict  by  court  or 
jury,  §  464. 
deliberation  of  jury,  §  456. 
rendition  of,   §  457. 

Justice  of  the  Peace 

appeal  and  supersedeas  bonds,  instances  of  liability,  specific  conditions, 
§  536. 

attachment,  fortliconung  bonds,  conditions,  breach,   §  517. 

bastardy,  bail  bonds  in  civil  actions,  measure  of  damages,  §  539b. 

])onds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  536. 
measure  of  damages  against  sureties,  §  488. 
private  injuries  covered  by  official  bonds,  §  487. 

exemplary  damages,  allowance,  gi-ounds  upon  which  allowed,  §  393n. 

mandamus,  officers,  neglect  of  duty,  measure  of  damages,  nominal  dam- 
ages, §  492. 

ministerial  duties,  measure  of  damages  against  sureties  on  official  bonds, 
§  488. 

neglect,  measure  of  damages  against  offiicvs  for  neglect  of  duty,  nom- 
inal damages,  §  492. 
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Kansas 

attorney's  fees,  appeal  and  supersedeas  bonds,  instances  of  liability, 
specific  conditions,  §  537. 

replevin  bonds,  actions,  damages  recoverable,  §  505. 
baggage  lost  or  injured,  measure  of  damages,  §  955. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
carriers  of  goods,  delay,  liability  where  facts  are  knovrn,  §§  913,  914. 
covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 

and  counsel  fees  as  damages,  §  617. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 

basis  for  estimating  value  of  land,  §  1074. 

injury  to  property  not  taken,  ascertainment,  §  1068. 
evidence,  physical  examination  of  i^laintiff,  §  451. 

exemplary  damages,  parties  liable,  master's  liability  for  acts  of  serv- 
ant, §  410": 
fraud,  damages,  expenses  of  litigation,  §  1177. 
interest,  allowance,  stockholders '  statutory  liabilities,  §  343. 
personal  injuries,  interest,  actions  for  torts,  §  355. 
railroads,  animals  injured,  interest,  actions  for  torts,  §  355. 
replevin,  damages,  property  not  returned,  §  1148. 

suit  on-  bond,  assessment  of  damages,  §  502. 
seduction,  gist  of  action,  proof  of  service,  §  1281. 
trespass  to  real  property,  crops  injured  or  destroyed,  damages,  §  1023. 

occupation  of  land  by  railroads,-  damages,  §  1016. 

trees  and  mining  ores,  liability,  §  1019. 
trover,  damages,  interest  and  value  of  use  of  property,  §  1115. 
vendor  and  purchaser,  necessity  that  vendor  convey  perfect  title,  effect 

of  condemnation  proceedings,  §  572. 
verdicts,  impeachment  by  affidavits,  §  456. 

Kentucky- 
appeal  and  supersedeas  bonds,  instances  of  liability,  specific  conditions, 
§§536,537. 
liability  in  state  court,  judgment  partly  for  money  or  in  rem,  §  534. 
apportionment   of   damages,  verdicts,  where  there  are  several  parties, 

§  463. 
attachment  bonds,  accrual  of  cause  of  action,  §  510. 
attorney 's  fees,  replevin  bonds,  actions,  damages  recoverable,   §  505. 
auctions,  vendor  and  purchaser,  breach  of  contract  by  purchaser,  meas- 
ure of  damages,  §  570. 
bills  and  notes,  compound  interest,  interest  on  instalments  of  interest, 
§375. 
partial  failure  of  consideration,  §  545. 
stipulations  for  costs  and  attorneys '  fees,  §  564. 
suretyship,  creditor's  duty  to  realize  on  securities,  application  of 

dei)Osit  to  indebtedness,  §  737. 
value,  §  565. 
bonds,  statutory  bonds,  liability  of  sureties,  §  475. 
carriers  of  goods,  delay,  liability  where  facts  are  known,  §  913. 

qualification   of  carrier's  liability  by  notice,  interstate  conmierce, 
§926. 
carriers  of  passengers,  injury  to  passenger,  mental  anguish  independent 

of  other  injury,   §  942. 
covenants,   breach,   defenses   and   erossclaims   against  purchase  money, 

§  638. 
covenants  of  seizin  and  good  right  to  convey,  nature  of  covenant,  breach, 

§  592. 
covenants   of   warranty   and   quiet   enjoyment,   breach,   action   by   cov- 
enantee against  remote  covenantor,  §  614. 
expenses,  costs  and  counsel  fees  as  damages,  §  618. 
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Kentucky — continued. 

covenants  of  warranty  and  quiet  enjoyment — continued. 

measure  of   damages  for  breach,  property  as  consideration,  §  606. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 
damages,  §  1263. 
damages  to  deceased's  estate,  §  1277. 
facts  to  be  considered  in  estimating  damages,  §  1268. 
nature  of  statutory  action,  §  1260. 
dower,  damages  for  detention  of  dower,  §  1003. 

eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 

basis  for  estimating  value  of  land,  value  for  condemnor 's  purpose 

§'1075.  ^    ^      ' 

compensation,  effect  of  title  and  nature  of  interest  condemned  and 

purpose  of  use,  §  1077. 
deduction  for  benefits,  special  benefits,  §  1087. 
evidence  of  value  and  damages,  §1089. 
measure  of  compensation,  §  1064. 
property  rot  taken,  consequential  injury,  §  1062. 
exemplary  damages 

allowance,  difference  of  views,  §  391. 

in  what  actions  recoverable,  §  392. 
compensation  and  punishment,  who  may  recover,  §  401. 
enhancement  and  mitigation,  wealth  of  defendant,  scope  of  inquiry, 

§  405. 
parties  liable,  master's  liability  for  acts  of  servant,  §  410. 
right  to  exemplary  damages,  ])Ower  of  court  over  verdict,  §403. 
interest,  suspension,  tender  stopping  interest,  when  tender  may  be  made, 

§385. 
landlord  and  tenant,  rent,  lessee's  liability  for  interest,  §  854. 
mesne  profits,  elements  of  damages,  costs  of  ejectment  suit,  §  993. 

remedy  under  code,  §  1000. 
nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  §  1044. 
damages  recoverable,  first  action,  §  1039. 

permanent    injury,    estoppel    from    recovery    of    future    damages, 
§1046. 
personal  injuries,  excessive  or  insufficient  verdicts,  power  of  court  over 

verdicts,  §  460, 
replevin,  damages,  increase  in  value  by  defendant,  §  1154. 

intermediate  injury  and  depreciation,  §  1151, 
sales,  breach  of  contract  by  seller,  consequential  damages,  §  662. 

warranty  of  title,  breach,  measure  of  damages,  §  669. 
slander  and  libel,  exemplary  damages,   §  1216. 
suretyship,  express  indemnity,  damages  recoverable,  §  762. 

remedy  for  indemnity,  who  is  principal,  §  746. 
telegraphs  and  telephones,  cipher  messages,  negligence  in  transmission, 
notice  of  importance,  §  960. 
negligence,  mitigation  of  damages  by  injured  party,  §  973. 
trespass  to  personal  property,  special  and  consequential  damages,  §  1102. 
trespass  to  real  property,  occupation   of  land  by  railroads,   damages, 
§1016. 
trees  and  mining  ores,  liability,  §  1019. 
trover,  damages,  interest  and  value  of  use  of  property,   §  111.5, 

mitigation  of  damages,  §  1138. 
usury,  effect,  contracts  not  void  for  usury,  §  315n. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, Kentucky  rule,  §  638. 
breach  of  contract  by  vendor,  elements  of  damage,  loss  of  bargain, 

mitigation,   §  584. 
recission,  adjustment  of  counter  demands,  §  587. 
verdicts,  excessive  or  insufl&cient  verdicts,  power  of  court,  §  460. 
Suth.  Dam.  Vol,  V.— 72. 
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Kidney  Injured 

exhibition  of  injured  parts,  meaus  of  injury,  §  452. 
personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruc- 
tions, excessive  or  inadequate  verdicts,  §  1256n. 

Kinds  of  Damages 

Ch.  I,  §§  1-8. 


Labels 

sale  of  varnishing  machine,  warranty  of  quality,  damages  for  breach, 

interest,  expenses  and  special  injuries,  §  672. 
sales,  breach  of  contract  by  si-ller,  goodwill  sold,  certainty  of  proof, 
§658. 
non-deliverv   of  property  r:0t  in  market,   recovery  of  lost  profits, 
§  652. 

Labor 

see  Contracts  for  Services;  Master  and  Servant. 

certainty  of  damages,  profits  of  labor,  §  66. 

compensation  of  laborers,  effect  of  statutes  fixing  rate,  damages  for 

breach  of  contract,  §  678. 
contract  for  particular  work,  contractor's  liability,  damages  for  delay, 

actual  loss,  §  704. 
contracts  for  services,  statutes  as  to  hours  of  work,  §  681. 
elements  of  damage,  losses,  labor  and  expenditures,  §  80. 
evidence  of  value,  suit  on  reple  dn  bond,  §  504. 

sales,  acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,  damages,  r(  mote  losses,  §  649. 
breach  of  contract  by  seller,  delay  in  delivery,  evidence  of  rental 
value,  §  665. 
non-delivery    of    property    contracted    for,    property    not    in 
market,  recovery  of  lost  profits,  §  652. 
breach  of  warranty  as  to  quantity  or  quality,  damages,  general  rule, 
§670. 
interest,  expenses  and  special  injuries,  §  672. 

Labor  Unions 

see  Trade  Unions. 

Laborer  Injured 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

Lace 

baggage  lost  or  injured,  measure  of  damages,  §  955. 

Laches 

see  Delay. 

breach  of  covenants,   of  warranty  and  quiet  enjoyment,  damages,  ex- 
penses, costs  and  attorney's  fees  as  damages,  §617. 
evidence  of  payment,  §  233. 

injunction  bonds,  damages  recoverable,  damages  from  restraint  of  in- 
junction, §  527. 
recovery  of  costs  and  expenses,  attorney's  fees,  §524. 
interest,  allowance  on  money  had  and  received,  §  352. 
compensation,  right  to  interest,  §  321. 

quantum  meruit  claims  between  vendor  and  purchaser,  §  328. 
public  officers,  bonds,  neglect  of  duty  by  other  officers,  effect.  §  482. 
vendor  and  purchaser,  breach   of  contract  by  vendor,  adjustment   of 
counter  equities  in  specific  performance,  §  588. 
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Ladder  Falling 

consequential  damages,  intervening  cause,  ladder  on  sidewalk  striking, 
pedestrian,  §  37. 

Lamp  Exploding 

tower  falling,  consequential  damage  for  torts,  liability,  illustration,  §  18. 

Landlord  and  Tenant 

Ch.  XX,  §§  841-876. 

see  also  Farm  Leases;  Mesne  Profits. 

actions  against  tenants,  appeal  and  supersedeas  bonds,  liability  in  state 

courts  if  judgment  is  in  part  for  money  or  in  rem,  §  535. 
agency,  liability  of  agent  to  third  persons,  acts  in  excess  of  or  without 

authority,  measure  of  damages,  §  798. 
breach  of  contract  to  furnish  tenant  with  fertilizer,  consequential  dam- 
ages recoverable  only  when  contemplated  by  parties,  §  46. 
brokers,  agency,  duties,  liability,  disregard  of  instructions,  §  786. 
distress  for  rent,  mental  anguish,  necessity  that  anguish  proceed  from 
act  causing  physical  injury,  §  95. 
replevin,  bonds,  original  conditions,  §  499. 

defendant's    rights,    set-off,    counterclaim     and     recoupment, 
§1161. 
tender,  effect,  collateral  securities,  §  277. 

trespass  to  personal  property,  mitigation  of  damages,  application 
of  property  or  money  to  owner 's  benefit,  §  1106. 
trespass  from  beginning,  damages,  §  1107. 
trover,  mitigation  of  damages,  §  1141. 
destruction  of  demised  premises,  effect  as  to  rent,  §  852. 

partial  destruction,  effect  as  to  rent,  §  851. 
duty  of  tenant,  elements  of  damage,  expense  incurred  to  prevent  or 

lessen  damages,  extent  of  duty,  §  90. 
eminent  domain 

compensation  for  injury  to  property,  elevated  railroads  and  sub- 
ways,  §  1080. 
injuries    to    various    interests,    damages    in   favor   of   tenant, 

.      §1081. 
title    to    property,    to    whom    compensation    should    be    paid, 
§  1082. 
effect  of  condemnation  as  to  lease,  §  853. 
injury   to   property   not   taken,   ascertainment   of    damages,   facts 

which  may  be  considered,  §  1069. 
proof  of  value  of  property  and  damages,  §  1089. 
eviction,  action  for  use  and  occupation,  measure  of  recovery,  §  843. 
actions  on  covenants  of  lease,  recoupment,  §  876. 
breach  of  covenants 

measure  of  damages,  consideration  as  measure  of  recovery,  rule 
in  England  and  Canada,  §  607. 
suit  against  remote  covenantor,  §  614. 
consequential  damages,  proximate  consequences  of  act  or  omission, 

wilful  or  malicious  injuries,  §  44. 
covenants,  breach,  exemplary  damages,  §  866. 
covenants  for  repairs,  §  855. 

elements  of  damage,  losses,  indemnity,  liability  for  losses  and  ex- 
penses, §  84. 
mental  suffering,  §§  95,  1029. 
exemplary  damages,  allowance,  grounds  upon  which  allowed,  §  393. 
interest,    quantum    meruit    claim   to   interest   between   vendor   and 

purchaser,   §  328. 
lessee's  right  to  damages  for  injury  to  business,  §  870n. 
liquidated  damages,  waiver  of  right  to  liquidate  damages,  §  299. 
loss  of  profits,  mental  suffering,  §  1029. 
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Landlord  and  Tenant — continued, 
eviction— continued. 

mental  anguish,  necessity  tliat  anguish  proceed  from  act  causing 

physical  injury,   §  95. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
resistance  to  eviction,  indemnity,  liability  for  losses  and  expenses, 

proximate   result    of   act  complained   of,    §  84. 
termination  of  lease  by  lessor,  effect,  recovery  of  rent,  §  847. 

recovery  of  rent  barred,  §  848. 
violation  of  contract  to  lease,  certainty  of  damages,  §  65. 
wilful  or  malicious  injuries,  consequential  damages,  §  44. 
evidence,  landlord's  action  for  use   and  occupation,  nature,  lease   as 
evidence  of  value,  §  841. 
measure  of  recovery,  §  842. 
farm  leases,  see  also  title  Farm  Leases. 

business,  recovery  for  damages  to  business  of  lessee,  §§  869,  870. 
consequential  damages,  breach  of  contract,  proximate  consequences 

of  breach,  illustrations,  §  46. 
covenant  for  quiet  enjoyment,  breach  of  covenant,  general  rule  of 

damages,  §  864. 
covenants,   exemplary  damages  for  breach   of  various   covenants, 
§  866. 
special  and  consequential  damages  for  breach  of  various  cov- 
enants, §  865. 
cultivation  of  land,  failure  to  cultivate,  liability  for  depreciation, 

§860. 
fraud,  natural  and  proximate  consequences  of  fraud,  §  1166. 
injunction  bonds,  damages  recoverable,  damages  from  restraint  of 

injimction,  §  527. 
mitigation  of  damages  by  lessee,  §  871. 

repairs  by  lessor,  breach  of  contract,  liability  of  lessor  for  special 
and  consequential  damages,  §  874. 
fire  insurance 

damages,  insurance  by  mortagee,  §  829. 

mitigation  of  liability  of  insurer,  §  823. 
fraud,  actions  on  covenants  of  lease,  recoupment,  §  876. 

false  representations,  remote,  conjectural  and  contingent  damages, 
§  1175. 
improvements,  fixtures,  right  to  removal,  §  875. 

injunction  bonds,  damages  recoverable,  damages  from  restraint  of  in- 
junction, §  526. 
injuries  to  property,  apportionment  of  damages  between  landlord  and 

tenant,  §  lOMo. 
interest  as  between  landlord  and  tenant,  §  339. 
interest  on  rent,  lessee 's  liability  for  interest,  §  854. 
leases,  abandonment,  damages,  §  844. 

action  by  attorney  for  compensation,  value  of  services  rendered, 

admissibility  of  evidence,  §  682. 
action  on  lease,  defendants,  joinder,  effect  of  non-joinder  and  mis- 
joinder, §  135. 
assignment  or  subletting,  breach  of  covenant  not  to  assign,  dam- 
ages, §  861. 
contract  for  particular  work,  breach,  consequential  losses,  con- 
tractor 's  liability,  §  702n. 
damages  recoverable  by  jmrchaser  against  vendor  of  land,  ad- 
justment of  counter  demands  on  rescission,  §  587. 
express  indemnity,   damages  recoverable,  cqsts,  expenses  and 
attorney 's  fees,  remote  and  consequential  losses,  §  762. 
rent,  apportionment,  §  850. 
breach  of  contract,  consequential  damages,  certainty,  recovery  of 

items  of  damages  which  are  certain,  §  55. 
breach  of  contract  to  accept  leases,  damages,  §  844. 
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business,  recovery  for  damages  to  business  of  lessee,  §§  867-870. 
canals,  injury  to  vessels,  act  or  omission  as  proximate  cause  of  in- 
jury, consequential  damages,  §  30. 
cause  of  action,  entirety,  continuing  obligations,  §  112. 
damages  accruing  subsequent  to  action,  §  113. 
severance,  contract  to  do  several  things  successively,  or  one 
thing  continuously,   §  110. 
certainty  of  damages,   anticipated  profits,  prospective  growth  of 
orchard,  §  62. 
breach  of  contract  to  lease  premises,  §  65. 
condemnation,  effect  of  taking  premises  for  public  use,  §  853. 
consequential  damages,  breach  of  contract,  proximate  consequences 

of  breach,  illustrations,  §  46. 
covenant  for  repairs  by  lessor,  duty  of  lessor,  breach  of  covenant, 

measure  of  liability,  §  872. 
covenants,   exemplary   damages   for   breach   of   various   covenants, 
§866. 
recoupment  by  either  lessor  or  lessee,  §  876. 
special  and  consequential  damages  for  breach  of  various  cove- 
nants, §  865. 
covenants  against  incumbrances,  breach,  measure  of  damages,  re- 
mote losses,  §  622. 
permanent  incimibrance,  §  628. 

right  to  recover  damages,  knowledge  of  incumbrance,  §  620. 
covenants  for  quiet  enjoyment,  breach,  general  rule  of  damages, 
§  864. 
partial  breach,  §  609. 
what  constitutes  breach,  §  863. 
covenants  not  to  sublet  or  assign,  liability  for  breach,  proximate 

cause  of  loss,  improper  use  of  premises,  §  861. 
deposit  as  security,  liquidated  damages,  payment  of  fixed  sum  for 

partial  or  total  breach  of  contract,  §  295. 
expenses  and  losses  of  lessee,  express  indemnity,  damages  recover- 
able,  mental   and   physical   suffering,   liability   for   original 
trespass,  §  763. 
ferry,  lease  of,  consequential  damages,  only  items  which  are  cer- 
tain are  recoverable,  §  55. 
fixtures,  repairs  by  lessee,  right  to  remove  fixtures,  §  875. 
fraud,   false   representations,   leasehold  interest   sold,   measure   of 

damages,  §  1171. 
hospitals,  leasing  premises  for  hospitals,  contagious  diseases,  dam- 
ages, decrease  in  value,  §  1034. 
improper  use  of  premises,  liability,  §  861. 

injunction  bonds,  damages  from  restraint  of  injunction,  §  526. 
insurance,  covenants  to  insure,  damages  for  breach,  §  862. 
interest  at  common  law  in  America,  §  303n. 
landlord  wrongfully  ]ilacing  property  on  tenant 's  laud,  action  for 

cost  of  removal,  §  864. 
liquidated  damages,  amount,  large  sum  to  secure  payment  of  small 
sum,  §  288. 
stipulation    for   payment    of   fixed   sum    for    partial    or   total 
breach,  §  294. 
loss  of  lease,  damages  recoverable  by  purchaser  against  vendor  of 

land,  elements  of  damage,  mitigation,  §  584. 
losses  as  elements  of  damages,  what  losses  consist  of,  §  79. 
malicious  prosecution,  damages,  elements,  expenses,  §  1238. 
mitigation  of  daniagos,  (^xtont  of  duty  to  lessen  or  prevent  dam- 
ages, §  90. 
lessee's  duty,  §871. 
reduction  of  loss  or  benefit,  §  164. 
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obstruction   of  light  and   air,  liability   of  lessor,   §  864. 

partial  destruction   of  demised  property,  effect,  abandonment  of 

premises,  §  851. 
parties,    joinder    of    defendants,    effect    of    non- joinder    and    mis- 
joinder, §  135. 
renewal,  covenant  for  quiet  enjoyment,  breach  of  covenant,  general 

rule  of  damages,  §  864. 
repairs,  assignee 's  liability  for  repairs,  §  859. 

breach  of  contract,  liability  of  lessor  for  special  and  conse- 
quential damages,  §  874. 
covenant  to  repair  by  lessor,  rights  of  lessee,  §  872. 
covenants  for  repairs  by  lessee,  §  855. 

measure  of  liability  for  not  making  repairs,  alterations, 
§S  856-858. 
duty  of  landlord,  §  872. 

plumbing  fixtures,  water  freezing  in  pipes,  §  872. 
lessee 's  duty,  recovery  by  lessee  for  making  repairs,  §  873. 
liability   for  not   making   repairs,  special  cases,   §  860. 
rent,  amount  as  affected  by  subsequent  facts,  §  845. 
sale   of    lease,    acceptance    of    goods,    liability    for   not    accepting 
remedies  of  seller,  §  647. 
action  by  seller  against  purchaser,  breach  of  contract,  §  647. 
suretyship,  contract  not  to  be  extended  by  construction,  §  727. 

express  indemnity,  damages  recoverable,  mental  and  physical 

suffering,  trespass,  §  763. 
measure  of  surety 's  liability,  §  723n. 
termination  of  lease,  condemnation  of  premises,  effect  as  to  lease, 
§853. 
lease  by  life  tenant,  §  853. 
tresi3ass,  injuries  to  rights  of  parties  not  in  possession  of  property, 

compensation,  §  1033. 
value  of  lease,  opinion  evidence  as  to  value  of  property,  §  446. 
evidence,  admissibility,  §§  445,  448. 
liquidated  damages,  stipulation  when  damages  are  uncertain,  §  291. 

illustrations,   §  293. 
mitigation  of  damages,  lessee's  duty,  §§90,  871. 

repairs,  lessor's  covenant  to  repair,  breach,  measure  of  liability, 
§872. 
notice,   repairs,   lessee 's   duty,   recovery   for   making,    §  873. 
nuisance,  estates,  damages  affected  by  interest  in  estate,  §  1057. 
eviction  of  lessee,  recovery  of  rent  barred,   §  848. 
joint  and  several  liability,  §  1059. 

parties  liable  for  nuisance,  creation,  continuance,  §  1035. 
permanent    injurv,    depreciation    and    market    value    as    damages, 
§  1047. 
plumbing,    repairs,    lessor's    covenant    to    repair,    breach,    measure    of 

liability,  §  872. 
procuring  tenant,   manner   of  performance   of  duty,  effect  of  miscon- 
duct,  §  683. 
removal  of  building  enjoined,  injunction  bonds,  damages  recoverable, 
damages    from   restraint    of   injunction,   suspension   of   owner's 
control  of  property,  §  528. 
rent,  actions  to  recover,  abandonment  of  lease,  §  844. 
amount  as  affected  by  subsequent  facts,  §  845. 
appeal  and  supersedeas  bonds,  instances  of  liability,  specific  con- 
ditions,  §537. 
liability,  damages,  §  533. 

rents  and  profits,  §  533. 
liability  in  state  courts  if  judgment  ia  in  part  for  money  or 
in  rem,  §  535. 
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apportionment,  §§  849,  850. 

partial   destruction   of   demised   property,    effect   as   to   rent, 

§851. 
repairs,   breach   of   covenant  to  repair,  measure  of  liability, 
§858. 
attorney's  compensation,   actions  by   attorneys,   value   of  services 

rendered,  admissibility  of  evidence,  §  682. 
bonds,  conditions,  instances  of  liability  under  statutes  specifying 

certain  conditions  of  appeal  bonds,  §§  536,  537. 
collection   enjoined,   injunction   bonds,   damages  recoverable,   dam- 
ages from  restraint   of  injunction,   §  527. 
condemnation,  effect  of  taking  premises  for  public  use,   §  853. 
contract  for  work,  delay  in  performance,  damages,  loss  of  prop- 
erty, rental  value,  expenses,  effect  of  mutual  fault,  §  703. 
contracts  for  services,  mode  of  compensating,  §  684. 
contracts  for  services  of  attorney,  evidence  of  value,  §  682. 
contracts  to  pay  rent,  causes  of  action,  splitting,  damages  accruing 

subsequent  to  action,  §  113. 
covenants,  recoupment  by  either  lessor  or  lessee,  §  876. 
covenants  against  incunibr;uicea,  breach,  measure  of  damages,  re- 
mote losses,  §  622. 
payment  of  incumbrances,  damages  if  not  paid,  §  623. 
covenants   for  quiet  enjoyment,  breach,  general  rule  of  damages, 
§864. 
mitigation  of  damages,  §  611. 
covenants  for  title,  breach  of  covenant,  reconveyances,  measure  of 

damages,  §  599. 
destruction  of  demised  promises,  effect,  §  852. 

effect  of  partial  destruction,  liability  under  statutes,  §  851. 
eviction  of  lessee  as  preventing  recovery  of  rent,  what  constitutes 

eviction,  §  848. 
fire  insurance,  damages,  contracts  to  replace  or  rebuild,  delay  in 
making  repairs,   effect,   §  830. 
covenants  to  insure,   damages  for  breach,   §  862. 
mitigation  of   liability,   §  823. 
fraud,    false    representations,    ineasure    of    damages,    confidential 

relation  between  parties,' §  1171. 
guaranty,  contract  of  surety,  not  to  be  extended  by  construction, 

iilustrations,   §  727. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 
interest,  allowance  of  interest  on  unliquidated  demands,  §  347. 
as  between  landlord  and  tenant,  §  339. 
lessee's  liability  for  interest,  §854. 
judgment,    restitution   after   reversal   of   judgment,   compensation 

for  loss  of  use  of  property,  liability  of  third  parties,  §  469. 
lien  for  rent,  tender,  eft'ect  of  tender  on  collateral  securities,  §  277. 
loss   of   rental   value,   amount  of   damages,   opinions   of   witnesses, 
admissibility,  §  444. 
attachment  bonds,  damages  recoverable,  costs  and  expenses  of 
defending  against  attachment,  §  516. 
defenses  or  mitigation  of  damages,  what  may  be  shown, 
§  515. 
carrier 's  delay,  liability  of  carrier,  knowledge  of  or  notice  to 

carrier  that  goods  must  not  be  delayed,  §  913. 
contracts  for  work,  delay  in  performance,  damages,  loss  of 
property,  rental  value,  expenses,  effect  of  mutual  fault, 
§703. 
nuisance,  elements  of  damages,   §  1048. 
sjiecial  damagoR,  necessity  of  alleging,  §  420. 
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mesne  profits,  action  for,  damages  recoverable,  consequential  and 

punitive  damages,  §  994. 
mitigation  of  damages,  reduction  of  loss  or  benefit,  §  164. 
payment,  evidence  of  payment,   §  233. 

non-pavmeut    of   rent,   liquidated    damages,   vpaiver    of    right, 

'§  299. 
recovery  of  rent  payable  in  specific  articles  or  taxes,  §  846. 
penalties,  bonds,  limit  of  recovery,  interest,  §  478. 
receipts,  evidence  of  payment,   §  233. 
recoupment,  actions  on  covenants  of  lease,  §  876. 

definition   and  history   of,    §  169.  , 

maturity  of  claim  or  demand,  statute  of  limitations,  §  177. 
repairs,  covenants  for  repairs  by  lessee,  measure  of  liability  for 
not  making  repairs,  §  856. 
lessor's  covenant  to  repair,  breach,  measure  of  liability,  §  872. 
reple\'in,  defendant's  rights,  mitigation  of  damages,  §1159. 
sale   of   property,   value,   evidence,   actual   sales,    offers   for   prop- 
erty, market  quotations,  §  447. 
suretyship,  right  of  surety  to  defend  between  principals,  §  743. 
termination  of  lease  by  lessor,  effect  as  to  rent,  §  847. 
time,  computation  of  time,  §  281. 
trespass  to  personal  property,  special  and  consequential  damages, 

remote  damages,   §§  1100,  1102. 
trover,  special  or  consequential  damages,  §  1129. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  adjustment  of  counter  equities  in 
specific  performance,  §§  588,  589. 
elements  of   damage,  loss  of  bargain,  mitigation,  §  584. 
measure  of  damages,  nominal  damages,  elements  of  dam- 
ages, §  582. 
recovery   on  parol   contract,   §  583. 
rescission,   adjustment  of  counter  demands,   §  587. 
damages   recoverable   by   vendor   of   land   against   purchaser, 
conveyance     in    consideration     of    non-pecuniary     cov- 
enants,  §  576. 
interest  on  purchase  money,  action  by  vendor  against  pur- 
chaser, §  577. 
measure  of  damages,  §  570. 
repairs,  breach  of  covenant  to  repair,  measure  of  liability,  §  856. 

circuity  of  action,  operation  of  principle,  favor  of  plaintiff,  §  145. 
lessee 's   duty,  recovery  for  making,   §  873. 

lessor's  covenant  to  repair,  breach,  measure  of  liability,  §§  856,  872. 
lessor's  liability  for   special  and  consequential   damages,   §874. 
liability  for  not  making  repairs,  special  cases,  §  860. 
mitigation   of   damages,    §  154. 

partial  destruction  of  demised  property,  effect  as  to  rent,  §  851. 
set-off,  counterclaim  and  recoupment,  crossclaims  between  landlord 
and  tenant,  §  182. 
sale   of  lease,  bills  and  notes,  consideration,  parol  evidence  to  sliow 

defect  of  consideration,   §  552. 
sales,  delay  in  delivering  property,  loss  of  rental  value,  evidence,  action 

by  purchaser  against  seller,   §  665. 
set-off,   counterclaim,   and  recoupment,  actions  on  covenants   of  lease, 
recoupment,  §  876. 
crossclaims  between  landlord  and  tenant,  §  182. 
election  of  defendant  to  file  crossclaim  or  sue  upon  his  demand, 

§187. 
repairs,  lessee's  duty,  recovery  for  making,  §873. 

lessor 's  covenant  to  repair,  breach,  measure  of  liability,  §  872. 
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special  damages,  repairs,  lessor 's  liability  for  special  and  consequential 

damages,   §  874. 
statutes,  repairs,  lessor's  covenant  to  repair,  breach,  measure  of  lia- 
bility, §  872. 
suretyship,  right  of  surety  to  defend  between  principals,  §  743. 
surrender,  eviction  of  lessee,  recovery  of  rent  barred,  §  848. 

termination   of  lease  by  lessor,   effect,  recovery   of  rent,   §  847. 
trespass,  aggravation,  special  damages,  §  1028. 

consequential  damages,  right  to  recover  for  mental  suffering,  §  24. 
•  crops,  destruction  of  and  injury  to  growing  crops,  damages,  §  1023. 
party  walls,  injuries,  damages  recoverable,  §  1025. 
tenants,  damages  in  suit  by  tenants,  §  1012. 
trover  and  conversion,  actions  on  covenants  of  lease,  recoupment,  §  876. 
damages,  limitation  of  recovery  to  plaintiff's  interest  in  property, 
§  1137. 
removal  of  fixtures,  §  1134. 

liability  of  purchaser,  effect  of  wilfulness,  §  1110. 
value  of  property,  proof  of  value,  fixtures,  §  1114. 
use   and  occupation,   action  for  use  and  occupation,  nature  of,  lease 
as  evidence  of  value,  §  841. 
eviction  of  lessee  as  preventing  recovery  of  rent,  what  constitutes 

e\nction,  §  848. 
measure   of  recovery,  continuance   of  terms   of  lease,   conduct   of 
parties,   evidence,    §§  842,    843. 
use  of  property  prevented,  injunction  bonds,  damages  recoverable,  dam- 
ages from  restraint  of  injunction,  §  .527. 
violation  of  contract  to  lease,  certainty  of  damages,  §  65. 
water,  repairs,  lessor 's  covenant  to  repair,  breach,  measure  of  liability, 
§872. 

Landslide 

derailment  of  train,  consequential  damages  for  torts,  liabihty,  illustra- 
tion,  §18. 

telegraphs  and  telephones,  negligence  in  transmitting  message,  liabihty 
when  object  of  sender  is  kno^vn,  §  961. 

Language 

abusive  language,  see  title  Abusive  Language, 
judgment,  certainty,  necessity  that  judgment  be  certain,^  §  467. 
telegraphs  and  telephones,  cipher  messages,  use  of  foreign  language, 
§  959. 

Larceny 

cashier,  suretyship,  contract  not  to  be  extended  by  construction,  §  726. 
trespass  to  real  property,  aggravation,  taking  and  carrying  away  per- 
sonal proyierty,  §1030. 

Lateral  Support 

see  Adjoining  Land   Owners;    Tarty  Walls. 

Laudanum 

sales,  breach  of  contract  l^y  seller,  consequential  damages,  §  663. 

Leg  Injured 

carriers  of  passengers,  damages  recoverable  by  passenger,  verdicts 
excessive,  §  953n. 

collision  of  voliicles,  injury  to  pedestrian,  consequential  damages,  liabil- 
ity,  §19.  ' 

consequential  damages,  nervous  shock  without  impact,  right  to  recover 
damages,   §  24. 

evidence  of  injury,  photographs,  §  454. 
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exhibition  of  injured  parts,  means  of  injury,  §  452. 
passenger    jumping    from    coach,    consequential    damages,    proximate 
cause,  acts  of  injured  party,  fraud  and  exposure  to  peril,  §  39. 
personal  injuries,  actions  maintainable,  prospective  damages,  §  1251n. 
amount  to  be  allowed  for  pain  and  suffering,  verdicts,  §  1242n. 
recovery   for   mental   suffering,   aggravated   wrong,    §  12'4on. 
verdicts,  excessive  or  inadequate,   §  1242n. 

discretion  of  jury   as  to   damages,  instruction,   §  1256, 
pleading,  necessity  of  alleging  special  damages,  §  421. 

Legacy 

devise  or  legacy,  payment  by,  §  220. 

interest,  allowance,  annuities  and  legacies,  §  344. 

allowance  from  time  when  money  ought  to  be  paid,  §  329, 

Legal  Liquidations  and  Reductions 
Ch,  V,  §§  143,  204. 

Legal  Tender 

see  also  Currency;  Money. 

bills  and  notes,  necessity  tliat  bills  and  notes  be  payable  only  in  money, 
§559. 

Letters 

payment,   application   by   debtor,   evidence,    §  237. 

Libel  and  Slander 

see  Slander  and  Libel. 

Licenses 

building  destroyed,  consequential  damages  to  licensee,  §  16,  n20. 
business    injured,    certainty    of    damages,    tortious    interference    with 

business,  §  70. 
eminent  domain,  compensation,  wrongdoer's  improvements,  entry  with 

or  without  consent  of  owner,  §  1076. 
fees,  bonds  of  public  officers,  construction,  §  485. 
interest  on  license  fees,  §  337. 

patents,   infringement,   damages   recoverable   at   law,   license   fees, 
§§  1183,  1184. 
liquidated  damages,  stipulations  when  damages  are  uncertain, 
§293. 
franchises,    compensation   for   injury   to    franchises,    ascertainment    of 

value,  §  1079. 
highways  and  streets,  repair,  right  of  indemnity  of  municipality,  par- 
ties contracting  to  repair,   §  83. 
mesne  profits,  who  may  recover,  §  992. 
patents,   infringement,   profits,   recovery,   license   fees   not   established, 

§  1196. 
real  estate,  consequential  damages  for  torts,  §  16n. 
mitigation  of  damages,   §  154. 

sales,  breach  of  warranty  of  title,  damages,   §  669. 
revocation,  damnum  absque  injuria,  §  3. 

eminent    domain,    injury    to    property    not    taken,    ascertainment 
§  1067. 
sales,  acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,  damages,  remote  losses,  §  649. 
timber,  w-arranty  of  title,  breach,  measure  of  damages,  §  669. 
trespass  to  real  property,  license,  damages  where  person  in  possession 
under  license  sues,   §  1012. 
mitigation  of  damages,  §  1027. 
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Liens 

see  also  Mechanic's  Liens. 

attaehnient,   forthcoming  bonds,   failure  to   deliver  property,  damages, 

§§  517,   518.  J   .    ..     . 

bond  to  prevent,  contracts  for  work,  measure  of  damages,  defects  in 
work,   necessity   of   remedying,   liability   for   expenses   and  sub- 
sequential  losses,  §  699. 
breach  of  contract  to  settle,  contractor 's  liability,  general  rule,  liability 

for  profits  lost  and  expenses  incurred,  §  698. 
cause  of  action  not  divisible,  §  106. 
compensation  liy  mutual  demand,  §  148. 

covenants  against  incumbrances,  breach,  amount  paid  to  remove  incum- 
brance as  damage,  §  623. 
definition,  what  are  incumbrances,  §  620. 
rule  of  damages,  remote  losses,  §  622. 
covenants   to   pay   ineuml)rances,   nature   and   form,    breach,    damages, 

§  631. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, existence  of  lien,  satisfaction,  §  609. 
creditor 's  right  to  make  application  of  payments,  §  238. 
discharge,  breach  of  contract  to  pay  money,  special  obligations,  measure 

of  damages,   §  77. 
dower 

limitations,   dower   right   subject  to   incumbrances,    §  1007. 
priority,  liens  or  incumbrances,  §  1006. 
eminent  domain,  deduction  for  benefits,  special  benefits,  §  1084. 
enforcement,  contracts  for  work,  measure  of  damages,  defects  m  work, 
necessity  of  remedying,  liability  for  expenses  and  subsequential 
losses,  §  699. 
employee's  liability  for  violation  of  contract,  recoupment  of  dam- 
ages, consequential  losses,   §  695. 
factors,  right  of  factors  to  general  liens,  extent,  §  782. 
false  claim,  consequential  damages,  proximate  cause,  act  of  third  per- 
son as  cause,  §  42. 
foreclosure,  covenants,  actions  for  purchase  money,  defenses  in  equity, 
§641. 
vendor   and   purchaser,   action   for  purchase  money,   defenses   and 
counterclaims,  defenses  in  equity,  §  641. 
damages    recoverable   by   purchaser    against   vendor    of   land, 
elements  of  damage,  mitigation,  §  584. 
fraud,  false  representations,  measure   of   damages,   difference   between 
real  value   and   amount  paid,   §  1172. 
remote,  conjectural  and  contingent  damages,   §  1176. 
loss   of  liens,   officers,   neglect  of   duty,  measure  of  damages,   nominal 
damages,  §490. 
official  bonds,  measure  of  damages  against  sureties,   §  488. 
marshaling  and   distribution,   principal   on   which   priority   determined, 
§197.  .  „,^„ 

rights  of  creditors  where  i'unds  belong  to  two  depositors,  §  196. 
payment,  application  by  creditor,    §  238. 

general  payment  applied  to  oldest  debt,  §  243. 
pleading,  special  damages,  necessity  of  alleging,  §  419. 
release,  indemnity,  liability  for  losses  and  expenses,  proximate  result 

of  act  complained  of,  §  84. 
replevin  bonds,  damages  when  plaintiff  recovers  as  special  owner,  §  508. 
sales,  breach  of  warranty  of  title,  damages,  §  669. 

salvage   service,   amount  recoverable,   considerations   upon   which   com- 
pensation is  fixed,  conflict  of  laws,  §  719. 
suretyshiy),  construction  of  contract,  §  724. 

creditor's   dutv   to   acquire   liens,  necessity   of  notice  of  reliance, 
§739. 
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Liens — continued, 

suretyship — continued. 

creditor's  duty  to  realize  on  securities,  api>lication  of  deposit  to 
indebtedness,  §  737. 
limitations  of  release  to  injury  sustained  by  surety,  §  738. 
refusal  of  payment,  application  of   deposit  to  indebtedness, 
§737. 
discharge  of  surety  by  creditors,  release  limited  to  injuries  sus- 
tained by  surety,  §  738. 
measure  of  surety 's  liability,  §  723n. 
tender,  effect,  collateral  securities,   §  277. 

necessity  of  pleading  and  paying  money  into  court,  §  274. 
trespass  to  personal  property,  title  or  interest  of  plaintiff  to  property, 

amount  of  damages  recoverable,   §  1097. 
trover,  measure  of  damages,  liability  of  purchaser,  effect  of  wilfulness, 
§1110. 
recovery  of  damages,  limitation  of  recovery  to  plaintiff's  interest 
in  property,  §  1136. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  adjustment  of  counter  equities  in 
specific  performance,  §  589. 
elements  of  damage,  loss  of  bargain,  mitigation,  §  584. 
rescission,  adjustment  of  counter  demands,   §  587. 
fraud,   false    representations,    remote,   conjectural   and   contingent 

damages,  §  1176. 
recovery  by  vendor   -when   contract   does  not  fix  price,   evidence, 
§  575. 

Life  Estates 

see  Eemainders   and  Keversious. 

Life  Expectancy 

annuity  and  life  tables,  admissibility,  §  455. 

Life  Insurance 

see  Insurance. 

Light 

eminent  domain,  injury  to  property  not  taken,  ascertainment,  §  1070. 

Lightning 

contract  for  particular  work,  breach,  accident  preventing  performance, 
contractor's   liability,    §700. 

Limitation  of  Actions 

arresting  statute,  payment,  who  may  make  payments,  §  230. 

carriers,  delay  in  delivery  of  account,  statute  of  limitations  oj^erating 
to  bar  account,  liability  of  carrier,  §  914. 

contractual  exemptions  from  liability  for  damages,  §  6. 

covenants  for  title,  breach,  conveyances,  measure  of  damages,  §  599. 
nominal  damages,  actual  loss  not  shown,  §  598. 

covenants   of   warranty   and   quiet   enjoyment,  breach,  parties   against 
whom  recovery  may  be  had,  parties  plaintiff,  §  613. 

covenants  to  pay  incumbrances,  breach,  measure  of  damages,  §  631. 

creditor's  right  to  make  application  of  payments,  §238. 

Federal  Employers'  Liability  Act,  limitations  under,  §1346. 

injunction  bonds,  damages,  costs  and  expenses,  attorney 's  fees,  §  524. 

interest,  agreements  for  interest,  rate  applicable  after  debt  due,  §  309. 

joint   obligations,  payment,  who  may  make  payment,   §  230. 

officers,  measure  of  damages  against  officers  for  neglect  of  duty,  nom- 
inal  damages,   §  489. 
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Limitation  of  Actions — continued. 

payment,  application  by  creditor,  §  238. 

application  of  general  payment  to  oldest  debt,  §  243. 
personal   injuries,    expenses   for   physical   and    surgical   aid,    recovery, 

§1250. 
recouxMiient,  maturity  of  claim  or  demand,  statute  of  limitations,  §  177. 
suretyship 

remedies  of  surety  for  indemnity,  action  against  principal  when 
right  of  action  accrues,  §  747. 
contribution  between  co-sureties,   §  754. 

accrual  of  right  of  action,  voluntary  payment,  validity  of 
debt,  conflict  of  laws,  §  759. 
tender,  effect  of  plea  of  tender,  §  275. 

vehicle  injured,  cause  of  action,  entirety,  damage  to  xroperty  and  per- 
sonal injury,   §  118. 

Limitation  of  Liability 

see  Carriers;  Telegraphs  and  Telephones. 

arbitration  and  award,  limit  of  liability,  bonds,  §  526n. 

contractual  exemption   from   liability   for   damages,   §  6. 

Limitations,  Statute  of 

see  Limitation  of  Actions. 

Liquidated  Damages 

alternative  contracts,  §  282. 

amount,  large  sum  to  secure  payment  of  small  sum,   §  288. 
intention  to  liquidate,  evidemce  and  effect  of,  §  284. 
stipulation  for  payment  of  fixed  sum  for  partial  or  total  breacli, 

§§294,  295. 
stipulation  where  damages  are  uncertain,  §  290. 
arbitration  bonds,   §  539c. 

liability    of   sureties,   measure    of   damages,    §  539c. 
liquidated  damages,  in  lieu  of  performance,   §  297n. 
assessment  of  damages,  writ  of  inquiry,  §  427. 

bills   and  notes,  consideration,   partial  failure  of  consideration,   avail- 
ability  of   defense,   §  545. 
stipulations  for  attorney's  fees  and  costs,  effect  on  negotiability, 
amount  recoverable,  §  564. 
breach  of  contract,  damages  recoverable  by  purchaser  against  vendor 
of  land,  measure  of  damages,  conflict  of  American  decision,  what 
law  governs,  §  580. 
liquidated  damages  distinguished  from  penalty,  §  283. 
stipulation  when  damages  are  uncertain,  §  291. 
building  contracts,  contractor's  liability,  general  rule,  benefit  of  con- 
tract to  employer,  cost  and  inconvenience,  §  697n. 
business,  sale  of  good  will,  liquidated  damages,  stipulation  when  dam- 
ages are  uncertain,  §  291. 
certainty,  contracts  for  payment  of  money,  §§  286,  287. 
stipulation  when  damages  are  uncertain,  §§  290,  291. 
stipulations  where  damages  are  certain  and  easily  proved,  §  289. 
illustrations.  §  293. 
contract  for  particular  work,   breach,  contractor's  liability,   §  697n. 
contracts,  necessity  of  valid  contract,  §  280. 

validity,  §  279. 
covenant  to  pay  incumbrances,  breach,  damages,  §  631. 
defenses,  circuity  of  action,  equality  of  damages,  necessity,  §  146. 
intention  to  liquidate,  evidence,  effect  of,  §  284. 

interest,  agreements  for  different  rate  after  debt  due,  §§311,  312. 
allowance  against  government,  §  332. 
allowance  on  stipulated  damages,  §  330. 
partners,  interest  as   between  partners,   §  342. 
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Liquidated  Damages — continued, 
interest — continued. 

patents,  interest  on  damages  for  infringing  patents,  §  340. 
rate  applicable  after  debt  due,  §  309. 
rate  fiied  by  law  or  custom,   §  306. 
manner  of  liquidating  damages,  computation  of  time,  §  281. 
mesne  profits,  interest,   §  997. 

opinion  evidence,  amount  of  damages,  opinions  of  witnesses,  admissibil- 
ity, §444. 
part  performance,  acceptance  where  damages  liquidated,  effect,  §  296. 
penalty,  liquidated  damages  distinguislied  from  penalty,  §  283. 
performance,  liquidated  damages  in  lieu  of  performance,   §  297. 
pleading,   aggravation,   necessity  of   alleging  matters   of   aggravation, 
§422. 
items,  necessity  of  itemizing  damages  in  pleadings,  §  424. 
recoupment,  liquidated  and  unliquidated  damages,  §  185. 
right  of  action,  effect  of  stipulation,  §  298. 

sales,  breach  of  contract,  payment  in  specific  articles,  presumed  value 
of  notes,  etc.,   §  660. 
executed  sales,  recovery  by  seller  against  buyer,  §  642. 
stipulated  sum  where  damages  otherwise  certain  or  uncertain,  §  285. 
unliquidated   damages,   ad   damnum    as   limiting   amount   of   recovery, 
§417. 
bills    and    notes,    consideration,   partial   failure    of    consideration, 

availability  of  defense,  §§  544,  545. 
interest,  allowance  of  interest  on  money  obtained  by  extortion  or 
fraud,  or  wrongfully  withlield  or  disposed  of,  §  354. 
allowance  of,  on  unliquidated  demands,   §§  347,  348. 
on  bills  and  notes,  §  556. 
judgment,  effect,  assessment  of  damages,  §  465. 
surety's    right    to    set    up    recoupment,    equitable    offset    of    joint 

indebtedness,  §  744. 
tender,  right  to  make,   demands,   §  261. 

verdicts,   excessive  or  insutfieient  verdict,  setting  aside,    §  459. 
waiver  of  right  to  stipulated  damages,  §  299. 

Lis  Pendens 

breach  of  covenants  of  v.arranty  and  quiet  enjoyment,  what  constitutes 
breach,   §  604. 

Live  Stock 

see  Cattle. 

Livery  Stable 

good-will  sold,  breach  of  contract  by  seller,  certainty  of  proof,  §  658, 
negligent  driving  of  horse,  consequential  damages,  recovery  for  succes 
sive  consequences,  illustrations,  §  57. 

Loans 

see  Money  Loaned. 

Lobty 

attorney's  compensation,  actions  by  attorney,  value  of  services  rendered, 
admissibility  of  evidence,  §  682. 

Local  Improvements 

see  Public  Improvements. 

Locomotive  Emitting  Sparks 

child  burned  by  fire,  consequential  damages  for  torts,  liability,  illustra- 
tion,  §18. 
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Logging  Roads 

Federal  Employers'  Liability  Act,  when  not  employers  •n-itliin,  §1305. 

Logs  and  Logging 

compensatory    damages,    property    sued    for    improved    by    wrongdoer, 

§  102: 
construction   of    dam,    consequential   damages,   certainty,   liability   for 

principal   loss  extending  to   details  and  incidents,   §  54n. 
contract    for    particular    work,    performance    prevented,    contractor's 

rights,  certainty  of  proof  of  profits,  §  734. 
contract  for  services,  compensation  for  driving  logs,  effect  of  custom 
or  usage  as  to  amount  of  compensation,  §  678. 
implied  contracts,   right   to  recovery  for   services  rendered,   §  679. 
contract  to  advance  money,  breach  of  contract  to  pay  money,  special 

obligations,  measure  of  damages,  §  77. 
fraud,   false  representations,  labor  performed  because  of  representa- 
tions, damages,  §  1173. 
leases,  covenants,  exemplary  damages  for  breach  of  various  covenants, 
§  866. 
repairs,   lessor's   liability   for   special   and  consequential   damages, 
§  874. 
losses  as  elements  of  damage,  labor  and  expenditures,  §  SOn. 
nuisance,  mitigation  of  damages,    §  1055. 

special  elements  of  damages,  delay,  §  1048. 
obstruction   of   stream,   consequential   damages,   liability   extending   to 

details  and  incidents,   §  54. 
part  performance  of  contract,  entire  demand  may  be  severed,  §  109. 
payment,  duty  of  agent  to  adhere  to  instructions,  liability  for  exceed- 
ing commission,   §  774. 
replevin,  measure  of  damages,  increase  in  value  of  property  by  defend- 
ant, §1154. 
sales,  breach  of  contract  by  seller,  delay  in  delivery,  evidence  of  rental 
value,  §  665. 
breach  of  warranty  of  title,  damages,  §  669. 
cause  of  action,  severance  of  entire  demand,  §  109. 
executed  sales,  recovery  by  seller  after  rescission  of  contract,  price 
fixed  by  third  party,  §  653. 
trespass  to  real   property,  remediable  injuries,   estimate  of   damages, 
§1018. 
trees,  liability  for  destroying  trees  or  timber,  §  1019. 
trover,  damages,  value  of  property,  enhanced  by  defendant,  §  1126. 
time  of  conversion,  §  1112. 

Loid  Campbell's  Act 

see  Death  by  Wrongful  Act. 

Loss  of  Profits 

see  Profits. 

Loss  of  Services 

see  also  Criminal  Conversation;   Husband  and  Wife. 

consequential  damages,  husband  carried  beyond  destination,  loss  of 
service  of  wife,  expenses,  §  36. 

death  by  wrongful  act,  damages,  recovery  by  husband,  elements  of 
damage,  §  1266. 

seduction,  damages  recoverable,  exemplary  and  compensatory  dam- 
ages, evidence  to  be  considered,  §  1283. 

Loss  of  Society 

death  by  wrongful  act,  children,  right  to  recover  for  death  of  cliild, 

§1272. 
elements  of  damages,  mental  suffering,  §  95. 
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Losses 

see  also  Earning  Capacity;  Expenses;  Profits;   Time, 
admiralty  torts 

total  loss,  elements  of  damage,  §  1290. 
what  constitutes,  §  1291, 
agency,  sales,  disregard  by  agent  of  orders  for  tlie  purchase,  shipment 

and  sale  of  goods,  loss  of  profits,  §  773. 
breach   of   contracts,   compensation   for   gains,   profits   and  losses   sus- 
tained, §  78. 
measure  of  damages,  losses  as  elements  of  damage,  §  79. 
causes  of  action,  entirety,  prospective  damages,  §  120. 
contracts   for   work,  measure   of   damages,   defects   in   work,   necessity 
of   remedying,    liability   for   exi:)enses   and   subsequential  losses, 
§699. 
elements  of  damage,  §  79. 

bonds  and  undertakings,  damages, and  costs,  §  85. 

damage  by  relying  on  performance,   §  81. 

expenses   incurred  to  prevent  or  lessen  damages,   §  88. 

employer  may  finish  work  at  contractor's  expense,  §91. 
extent  of  duty,  §  90. 
vendor   and  vendee,    §  89. 
gains  and  losses,  liability  for,   §  78. 
greater  damage  than  interest  for  failure  to  pay  or  to  loan  money, 

§77. 
indemnity,  liability  for  losses  and  expenses,  §  84. 
indemnity  to  municipality,  counsel  fees,  §  83. 
labor   and   expenditures,    §  80.    . 

liability  to  third  person,  covenants  of  indenmity,  §  82. 
notice  to  indemnitor  to  fix  liability,  necessity,  §§  86,  87. 
what  losses  consist  of,  §  79. 
express  indemnities,  damages  recoverable,  costs,  expenses  and  attorney  'a 

fees,  remote  and  consequential  losses,  §  762. 
impairment  of  faculties,  elements  of  damage,  personal  torts,  §  93. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 
§90. 
measures  of  prevention,  return  of  property,  discharge  of  plaintiff's 

debt,  §  156. 
reduction  of  loss  or  benefit,  §  164. 
prospective  damages,  certainty  of  proof,  §  121. 

replevin,  recovery  for  intermediate   injury   and  depreciation   of   prop- 
erty, §1151. 
sales,  breach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 

expenses  and  special  injuries,  §  672. 
salvage  service,  amount  recoverable,  considerations  upon  which  compen- 
sation is  fixed,  conflict  of  laws,    §  719. 

Lost  Instruments 

interest,  miscellaneous  case  of  suspension  of  interest,  §  380. 

erty 

cts  for  services,  implied  con 
recover  for  services,   §  679. 


Lost  Property 

contracts  for  services,  implied  contracts,  right  of  finder  of  property  to 
recover  for  services.   §  679. 


Louisiana 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
liability  of  drawer  and  indorsers  for  principal  sum,  §  555. 
stipulations   for   costs   and   attorney 's  fees,   §  564. 
brokers,  agent's  liability  to  third  persons,  measure  of  damages,  action 

without  authority,  §  798. 
contract  for  particular  work,  performance  stopped  by  law,  contractor 's 
rights,   §714. 


INDEX.  5997 

Louisiana — continued. 

covenants    of   seizin    :m<l    gooti    right    ta  convey,    nature   of    covenant. 

breach,  §  592. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  damages,  expenses, 
costs  and  counsel  fees  as  damages,   §  618. 
measure  of  damages,  value  of  land  at  time  of  loss,  §  608. 
death   by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 
damages,   §  1263. 
damages  recoverable  by  collateral  kindred,  §  1276. 
recovery  for   death  of  child,   §  1273. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
compensation,    effect   of   title   and   nature   of  interest    condemned 

and  purpose  of  use,  §  1077. 
injury  to  property  not  taken,  ascertainment,  §  1066. 
railroad   property   condemned     for     railroad    uses,    compensation, 
§1078. 
escape  of  prisoner,  officers,  neglect  of  duty,  measure  of  damages,  nom- 
inal damages,  §  489. 
evidence,  physical, examination  of  plaintiff,  §451. 
interest,  allowance,  stockliolders '  statutory  liabilities,  §  343. 
landlord   and  tenant,  condemnation   of   demised  premises,  effect  as  to 

lease,  §  853. 
malicious  prosecution,  mitigation,  evidence,  §  1239. 
personal   injuries,   actions,   parent's   action,    §1252. 

compensatory    damages,    pecuniary    and    other    circumstances  -  of 

parties,  §  1254. 
excessive  or  insufficient  verdicts,  power  of  court  over  verdicts,  §  460. 
Ijhysicians    and    surgeons,    lireach   of    contract,    recovery    on    quantum 

meruit,   §  679. 
sales.   In-each   of  contract  by  seller,   delay  in  delivery,  mitigation   of 
liability,   §  666. 
warranty  of  quality,  existence,  remedies  on  breach,  §  668. 
suretyship,    creditor's    duty    to    realize    on    securities,    application    of 

deposit   to   indebtedness,   §  737. 
trespass  to  personal  property,  special  and  consequential  damages,  §  1101. 
trover,  damages,  property  of  fluctuating  value,  §§  1118,  1119. 
usury,  recovery  under  usury  statute,   §  317. 

Lumber 

see  also  Logs  and  Logging;  Timber,  etc. 

attachment  bonds,  damages  recoverable,  property  injured,  §  512. 
contract   for  particular  work,  recovery  by  contractors,   part  perform- 
ance of  severable  contract,   §  708. 
fire  insurance,  losses  and  damages,  recovery  in  special  cases,  §  827. 
infants    injured,    consequential    damages    for    torts,    liability,    illustra- 
tions, §  19. 
machinery  sold,  breach  of  contract  by  seller,  delay  in  delivery,  evidence 

of  rental  value,  §  665. 
piling,  exemplary  damages,  parties  liable,  master's  liability  for  acts  of 

servant,  §  408. 
sales,  bills  and  notes,  consideration,  parol  evidence  to  show  defect  of 
consideration,   §  553. 
breach   of  contract,   causes   of  action,   entirety,  prospective  dam- 
ages,   §  120. 
certainty  of  damages,  anticipated  profits,  §  59n. 
consequential  damages,  §  663. 
evidence  of  loss,  §  653n. 

non-delivery  of   property  contracted  for,   consequential   dam- 
ages, illustrations,  §  663. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,   §  672. 
trover,  damages,  value  of  property  enhanced  by  defendant,  §  1126 
Suth.  Dam.  Vol.  v.— 73. 
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Lungs  Injured 

pei'soual  injuries,  damages,  diseretioii  of  jury  as  to  damages,  instruc- 
tions,  excessive   or   inadequate   verdicts,    §  1256n. 

M 

MacMnery 

agents,   contracts   for   services,   wrongful   discharge,   measure   of   dam- 
ages, liability  for  expenses  and  lost  commissions,  §  694. 
exclusive  agency,  evidence  of  value,   §  445. 
liability  of  agent  to  third  persons,  torts,  §  800. 
attachment  bonds,  damages  recoverable,  §  512. 

capacity,    breach    of    contract,    liquidated   damages,   payment    of   fixed 
sum  for  partial  or  total  breach  of  contract,  §  294n. 
eAddence,  opinions  on  subjects  of  common  experience  and  observa- 
tion, admissibility,  §  443. 
carriers  of  goods 

delay  in  transportation,  refusal  to  receive  property,  damages,  §  905. 
liability  for  negligence,  proximate  cause,  §  903. 
liability  where  facts  are  known,  §  913. 
certainty  of  damages,  contract  between  agents  and  principals,  §  69. 
contract  for  particular  work,  breach,  consequential  losses,  contractor's 
liability,  §  702. 
consequential   damages   for   defective   work,    §  705. 
damages  for  delay,  §  703. 
actual  loss,  §  704. 
rental  value,  expenses,  §  703. 
defects,  consequential  damages,   §  705. 

measure  of  damages,  defects  in  work,  necessity  of  remedying,  liabil- 
ity for  expenses  and  subsequential  losses,  §  699. 
severable  contracts,  recovery  on  part  performance,  action  by  con- 
tractor against  employer,  §  708. 
contracts   for   services,   compensation,   mode   of   compensating,   profits, 

§684. 
covenants,  breach  of  covenants  for  title,  measure  of  damages,  nominal 

damages,  §  600. 
covenants  of  warranty  and  quiet  enjoyment,  measure  of  damages  for 

breach,   §  605. 
eminent  domain,  injury  to  property  not  taken,  ascertainment  of  dam- 
ages, facts  which  may  be  considered,   §  1068. 
evidence  of  value,  suit  on  replevin  l)ond,  §  504. 

improvement,  bills  and  notes,  partial  failure  of  consideration,  §  544. 
leases,  covenants  not  to  sublet  or  assign,  liability  for  breach,  proximate 
cause  of  loss,  improper  use  of  premises,  §  861. 
fixtures,  right  to  removal,  §  875. 

rent,  actions  to  recover,  abandonment  of  lease,  removal  of  machin- 
ery, §  844. 
repairs,  covenants  by  lessee  for  repairs,  measure  of  liability  for 
not   making  repairs,   alterations,   f  858. 
manufacture,  consequential  damages,  breach  of  contract,  proximate  con- 
sequences of  breach,  illustrations,  §  46. 
negligence,  mitigation  of  damages,  §  155. 
patents,  infringement,  damages,  whole  article  not  patented,  §  1193. 

ascertainment  of  profits,  §  1195. 
repairs,  contract,  breach,  defects  to  be  remedied,  liability  for  expenses 
and  consequential  losses,   §  699. 
contractor 's  liability,  damages  for  delay,  actual  loss,   §  704. 
measure  of  damages,  defects  in  work,  necessity  of  remedying,  liabil- 
ity for  expenses  and  subsequential  losses,  §  699. 
recovery  by   contractors,  part   performance   of  severable  contract, 
§  708. 
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replevin,   bonds,  evidence  of   value   of  property,   §  504. 

consequential  damages,  damages  arising  naturally  and  proximately 

from  wrong,  §  1146. 
defendant's  rights,  special  and  consequential  damages,   §1158. 
sale    of    defective   chain,   consequential   damages,    breach   of    contract, 

liability   under   special   circumstances,    §  51. 
sales 

acceptance  of  goods,  buyer's  right  to  return  property,  §  650n. 

refusal  to  accept  property  produced  according  to  order,  dam- 
ages,  remote  losses,   §  649. 
bills  and  notes,  consideration,  partial  failure  of  consideration,  avail- 
ability of  defense,   §  545. 
breach  of  contract,  action  by  purchaser  against  seller,  proof  of 
value  of  property,  §  654. 
consequential  damages,  §  66.3. 

special  circumstances,  §  52u. 
delay  in  delivery,  consequential   damages,  certainty,  recovery 
for  successive  consequences  of  act  or  omission,  §  56. 
damages  for  delay,  actual  loss,  §  704. 
evidence  of  rental  value,  §  665. 

liquidated    damages,    waiver   of   right   to   liquidate   dam- 
ages, §  299. 
loss  of  propertv,  rental  value,  expenses,  effect  of  mutual 

fault,   §  704. 
loss  of  rental  value,   evidence,   §  665. 
mitigation  of  liability,  §§  584,  666. 
oral  contract,  §  583. 

proximate  consequences  of  breach,  illustrations,   §  46. 
non-deliverj'  of  property  contracted  for,  consequential  dam- 
ages, illustrations,   §  663. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
certainty    of    damages,    contract    between    agents    and    principals, 

§60. 
contracts    for   services,    compensation,    computation    of    profits    or 
commissions,  §  684. 
.  evidence  of  value  of  property,  breach  of  contract  by  seller,  §  654. 
fraud,  false  representations,  measure  of  damages,   §  1171n. 
liquidated    damages,    stipulations    when    damages    are    uncertain, 

§291. 
losses  as  elements  of  damage,  money  paid  to  thinl  persons,  macliin- 

ery  defective,  §  82. 
parties,  joint  right  or  liability  for  tort,  determination,  §  137. 
value  of  exclusive  agency,  evidence,  admissibility,  §  445. 
warranties   of   quality   and   quantity,   breach,   damages,    §  670. 
existence,   §  667. 

interest,  expenses  and  special  injuries,  §§  671,  672,  675. 
remedies   on   breach,   §  668n. 
warranty    of    title,    breach,    measure    of    damages,    §  669. 
trespass  by   third    ])erson,   macliinery   stopped,   manufacture   of   goods 

prevented,  consequential  damages,   §  33. 
tresjiass  to  personal  jtroperty,  trespass  from  beginning,  damages,  §  1107. 
trover,  evidence  of  value,  §  1113. 
mitigation  of  damages,   §  1139. 
value  of  property,  jjroof  of  value,   §  1113. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  elements  of  dam- 
ages, loss  of  bargain,  mitigation,   §  584. 

Mail  Carriers 

see  PostofSce. 
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assessment  of  damages,  default  or  demurrer  as  admission,  §  429. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
partial  failure  of  consideration,  §  545. 
stipulations  for  costs  and  attorneys '  fees,  §  564. 
breach    of   marriage   promise,   reduction    as    aggravation    of    damages, 

§  984. 
covenants,  breach,'  defenses  and  crossclaims  against  purchase  money, 

§  636. 
covenants   of  seizin   and   good  right  to   convey,  breach,  mitigation   or 
prevention  of  damages,  §  601. 
construction  of  covenant  of  seizin,  what  constitutes  breach,  §  591 . 
nature  of  covenant,  breach,  §  591, 
covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 
and  counsel  fees  as  damages,  §§  617,  618. 
measure  of  damages,  value  of  land  at  time  of  loss,  §  608. 
eminent  domain 

basis  for  estimating  value  of  land,  §  1074. 

value  for  condemnor's  purpose,  §1075. 
compensation,  effect  of  title  and  nature  of  interest  condemned  and 

purpose  of  use,  §  1077. 
effect  of  judgment  for  compensation,  abandonment  of  proceedings, 

§  1090. 
e^adence  of  value  and  damages,  §  1089. 
injury  to  franchise,   ascertainment  of  value,   §  1079. 
exemplary  damages,  basis  on  actual  damages,  nominal  damages,  §  405. 
enhancement  and  mitigation,  wealth  of  defendant,  scope  of  inquiry, 
§405. 
highways  and  streets,  consequential  damages  in  highway  cases,   §  26. 
interest,  allowance,  stock-holders,  statutory  liabilities,  §  343. 
personal  injuries,  civil  damage  laws,  exemplary  damages,  §  1253. 

loss  of  capacity  for  enjoyment  as  damages,  §  1243. 
replevin,  damages,  intermediate  injury  and  appreciation,  §  1152. 
suit  on  bond,  assessment  of  damages,  §  502. 

non-liability  of  sureties  for  judgment  in  replevin  suit,  §  503. 
sales,  acceptance  of  goods,  refusal  to  accept  property  produced  ac- 
cording to  order,  damages,  remote  losses,   §  649. 
slander  and  libel,   exemplary  damages,   §  1216. 
telegraphs  and  telephones,  negligence,  mitigation  of  damages  by  injured 

party,  §973. 
trade-marks,    infringements,    measure    of    damages    in    equity    and    at 

law,  §1201. 
trover,  damages,  place  of  conversion,  liability  of  purchaser,  effect  of 

wilfulness,   §  1110. 
usury,  recovery  under  usury  statute,   §  317. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, rule  in  various  states,   §  636. 

Malice 

agency,  liability  for  acts  of  agents,  exemplary  damages,  parties  liable, 

§408. 
assault  and  battery,  exemplary  damages,  malice  in  law  and  malice  in 
fact,   §394. 
mitigation  of  damasres,  effect  of  criminal  prosecution  and  fine  of 
offender,  §  151. 
attachment  bonds,  damages  recoverable,    §  512. 

exemplary  damages,  §§  513,  514. 
carriers  of  passengers,  injury  to  passenger,  mental  anguish  independent 

of  other  injury,  §  943. 
compensatory  damages,  breach  of  contract,  motive  as  affecting  damages, 

§99. 
consequential  damages,  §  43. 
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contracts  for  services,   employee's  liability  for  violation  of  contract, 
recoupment   of   damages,   consequential  losses,   §  695. 
definition  of  malice,   §  12.39. 
escape  of  debtor,  officers,  neglect  of  duty,  measure  of  damages,  nominal 

damages,  §  489. 
exemplary  damages,  basis  on  actual  damages,  nominal  damages,  §  406. 
compensation  and  punishment,  who  may  recover,  §  401. 
enhancement  and  mitigation,  wealth  of  defendant,  scope  of  inquiry, 

§405. 
grounds  authorizing  allowance  of  exemplary  damages,  §  393. 
malice  in  law  and  malice  in  fact,  §  394. 
penal  offenses,   §  402. 
personal  injuries,  allowance  of  exemplary  damages  in  actions  for 

personal  injuries,  §  1253. 
restriction  or  denial  of  exemplary  damages,  §§  397,  400. 
rule  in  Washington,   §  400. 
illegal  transactions,  right  of  action,  damages  not  recoverable,   §  5. 
injunction  bonds,  scope  and  effect  of  obligation,  §  520. 
leases,  covenants,  exemplary  damages  for  breach  of  various  covenants, 

§866. 
mental  anguish,  necessity  that  anguish  proceed  from  act  causing  phys- 
ical injury,  §  95. 
mitigation  of  damages,  absence  of  malice,   §  150. 

character  of  party  assaulted,  §  151. 
nuisance,  exemplary  damages,  §  1052. 

remote  consequences,  liability,  §  1051. 
officers,  measure  of  damages  against  officers  for  neglect  of  duty,  nom- 
inal damages,  §  489. 
right  of  action  against  officers,   §  484. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 
sales,  breach  of  contract  by  seller,  consequential  damages,  §  663. 

goodwill  sold,  certainty  of  proof,  §  658. 
slander  and  libel,  aggravation  of  damages,  wealth  and  rank  of  parties, 
§1210. 
damages,  mental  suffering  and  physical  incapacity,  §  1214. 
trespass  to  personal  property,  aggravation  increasing  damages,  injury 
to  feelings,  exemplary   damages,   §  1095. 
damages  exceeding  compensation,  exemplary  damages,   §  1092. 
special  and  consequential  damages,  remote  damages,  §  1102. 

Malicious  Prosecution 

Ch.  XXXV,  §§  1234-1240. 

agency,  liability  for  acts  of  agents,  exemplary  damages,  parties  liable, 

§408. 
aggravation  of  damages,  wrongful  imprisonment,  expenses,   §  1237. 
arrest  of  engineer  on  duty,  consequential  damages,  §  19. 
condition  of  jail,  damages,  elements,  §  1237. 
damages,  elements  of  damage,  §  1235. 
damages  to  person's  fame,  person,  property,  special  damages,  §§1237, 

1238. 
damnum    absque    injuria,    prosecution    of    groundless    action    in    good 

faith,  §3. 
discretion  of  jury,  damages,  elements,  §  1238. 

facts  to  be  considered  by  jury,  malice  as  gist  of  action,  §  1238. 
engineer  arrested,  consequential  damages  for  torts,  liability,  illustra- 
tions, §  19. 
exemplary  damages,  §  1237. 

allowance,  in  what  actions  recoverable,  §  392. 

rule  of  United  States  Supreme  Court,  §  392. 
injury  to  business,   §  1237. 
liability  of  partner,  §  1237. 
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parties   liable,   master 's   liability  for  acts  of   servant,    §  408. 
expenses,  damages,  elements,  §  1238. 

good  faith,  groundless  action,  damnum  absque  injuria,  §  3. 
husband  and  wife,  action,  joint   injury,  entirety  of  causes   of  action, 

damages  to  parties  jointly,  §  128. 
injuries  to  property,  trespass,  damages,  §  1235. 
injury  to  credit,  damages,  elements,  §  1237. 
injury  to  reputation,  damage,  elements,  §  1237. 
loss  of  business,  damage,  elements,  §  1237. 
malice,  definition  of  malice,  §  1239. 

presumptions,  §  1239. 
mental  suffering,  elements  of  damage,  §§  95,  979,  1237. 

necessity  that  anguish  proceed  from  act  causing  physical  injury, 
§95. 
mitigation  of  damages,  §  154. 

evidence  in  mitigation,   §§  1239,   1240. 

evidence  that  plaintiff  could  have  secured  release  on  bail,  §  1240. 

reputation  of  plaintiff,   §  1240. 
motive  in  bringing  suit,  right  to  damages,  §  3. 
nature  of  wrong,  §§  1234,  1235. 

pain   and   suffering,  mental  anguish,   damages,   §  1237. 
parties  liable,  §  1235. 

parties  plaintiff,  damages  to  parties  jointly  injured,  §  128. 
pleading,  necessity  of  alleging  sj^ecial  damages,  §  421. 
probable  cause,  complete  defense,  §  1240. 

mitigation,  evidence,   §  1239. 

what  constitutes  want  of  probable  cause,  §  1239. 
unauthorized  suit  or  appeal,  liability  for  damages,  §  1236. 
vexation,  illness,  damages,  elements,  §  1238. 

Malpractice 

see  Medicines  and  Surgery. 

Mandamus 

carriers   of  goods,   damages,   refusal  to   carry,   cost  of  transportation, 
§899. 

exemplary  damages,  basis  on  actual  damages,  nominal  damages,  §§  405, 
406. 
liability  of  public  officers,   §  412. 

false  return,  measure  of  damages  against  officers  for  neglect  of  duty, 
,nominal  damages,  §  491. 

justice   of  the  peace,  neglect   of   duty,  measure   of   damages,  nominal 
damages,   §  492. 

mitigation  of  damages,  official  negligence,  §  160. 

refusal  to  obey  mandamus,  mitigation  of  damages,  officer  making  mod- 
ification  of  rule,    §  161. 

restitution  after  reversal  of  judgment,  how  made,  §  468. 

Manufacture 

breach  of  contract  to  convey  manufacturing  plant,  evidence  of  value, 

j)roperty  without  market   value,   §  448. 
broker 's  compensation  for  services,  measure  of  compensation,  §  683. 
carriers  of  goods,  delay,  liability  where  facts  are  known,  §  913. 
contract  for  particular  work,  breach,  consequential  losses,  contractor  's 
liability,   §  702. 
damages  for  delay,  §  703. 

loss  of  property,  rental  value,  expenses,  effect  of  mutual  fault, 
§704. 
defects,  consequential  damages,  §  705. 
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contract  for  particular  work — continued. 

liability  of  employer  for  delaying  or  stopping  work,  performance 
stopped  by  law,  certainty  of  proof  of  profits,  collateral  con- 
tract,  §  714. 
recovery  on  contracts  or  quantum  meruit,  consequential  losses, 
mitigation   of   damages,   §  713n. 
contract    for    services,    compensation,    mode    of   compensating,    profits, 

§  684. 
contract  to  furnish  steam,  consequential  damages  for  defr-etive  work, 

§  705. 
cost  of  manufacturing,  value  of  property,  elements,  evidence,  §  448. 
fertilizer,  manufacture  of,  nuisance,  injury  to  crops  and  trees,  damaees. 
§  1049.  >  s    > 

landlord  and  tenant,  covenants,  breach,  exemplary  damages,  §  8fi6. 
repairs,  lessor's  covenant  to  repair,  breach,  measure  of  liability 
§  872.  ■" 

machinery,  consequential  damages,  breach  of  contract,  proximate  con- 
sequences of  breach,  illustrations,  §  46. 
machinery  delayed,  breach  of  contract,  consequential  damages,  special 

circumstances,   §  52n. 
master   and   servant,    servant's    violation    of   contract,    recoupment    of 

damages,  consequential  losses,   §  695. 
sales,  acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,  damages,  remote  losses,  §  649. 
breach  of  contract  by  seller,  consequential  damages,  §  663. 
delay  in  delivery,  evidence  of  rental  value,   §  665. 
evidence  of  loss,  §  653n. 

non-delivery  of  property  contracted  for,  property  obtainable  in 
open  market,  damages,  §  651. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
production  of  property  according  to  order,  rule  of  damages, 
liability  for  remote  loss,  §  649. 
evidence  of  value  of  property,  breach  of  contract  by  seller,  §  654. 
executed  sales,  recovery  by  seller  against  buyer,  §  642. 

recovery  by  seller  of  full  value,  payment  by  bill  or  note,  §  644. 
warranty  of  quality,   damages   for  breach,  interest,  expenses  and 
special  injuries,   §  672. 
existence,  remedies  on  breach,   §  668n. 
implied  warranty,  §  667. 
trade-marks,  infringement,  measure  of  damages  in  equity  and  at  law, 

trespass   by   third   person,   machinery   stopped,   manufacture   of    o^oods 

prevented,  consequential  damages,  §  33.  " 

trespass  to  real  property,  interruption  of  business,  elements  of  damage, 

value  of  pro]ierty,  manufacturing  plant,  elements,  evidence,  §  448. 

Marble 

breach  of  contract  to  supi)ly,  certainty  of  damages,  profits  of  special 
contract,  §  64.  ^ 

Margins 

see  Brokers;  Stockbrokers. 

Marine  Insurance 

see  Insurance. 

Maritime  Law 

see  Admiralty. 

Market  Reports 

evidence  of  value,  admissibility,  §§  445,  447. 

offers  for  property,  market  quotations,  actual  sales,  §  447. 
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landlord  and  tenant,  actions  for  use  and  occupation,  measure  of  recovery, 

evidence,  §  842. 
nuisance,  continuance  of  liability  of  person  who  causes  nuisance,  §  1040. 

Market  Value 

see  Value. 

acceptance  of  goods,  refusal  to  accept  property  produced  according  to 

order,  damages,  remote  losses,  §  649. 
agency,  measure  of  agent 's  liability  under  various  circumstances,  §  774. 
sales,  disregard  by  agent  of  orders  for  the  purchase,  shipment  and 

sale  of  goods,  loss  of  profits,  §  773. 
stock  received  in  violation  of  trust,  liability  of  agent  to  principal, 
§773. 
attachment   bonds,   damages  recoverable,   wrongful  attachment,   actual 

('.amages,  §  512. 
attorney 's  compensation,  actions  by  attorneys,  value  of  services  rendered, 

iidmissibility  of  evidence,  §  682. 
carriers  of  goods 

delay,  liability  where  facts  are  known,  §  914, 
loss  of  market  value,  §   906. 

basis  of  rule,   §  907. 
notice  of  arrival,  neglect  to  give  notice  of  refusal  to  receive 
goods,    §  910. 
loss  of  or  injury  to  goods,  compensation  on  basis  of  market  value, 
§  918." 
damages  less  than  value  of  goods  at  destination,  §  922. 

criticism  of  rule,  §  923. 
market  value,  damages,  §  918. 

non-marketable  property,  damages,  §  919.  « 

proof  of  value,  §  933. 
certainty  of  damages,  anticipated  profits,   §  60. 
city  lots,  evidence  of  value,  §  445. 
consequential  damages,  breach  of  contract,  §  52. 
contract  for  services,  evidence  of  value,  §  680. 

covenant  against  incumbrances,  breach,  liability  of  remote  covenantor, 
§629. 
rule  of  damages,  criticism,  §  626. 
covenant  to  pay  incumbrances,  breach,  damages,  §  631. 
covenants  of  warranty  and  quiet  enjoyment,  measure  of  damages  where 
property  is  consideration,  §  606. 
value  at  time  of  loss  as  measure  of  damages,  §  608. 
damages,  determination,  what  may  be  considered  by  jury,  §  824. 
dogs,  proof  of  value  of,  §  449. 
easements,  breach  of  covenants,  against  incumbrance,  liability  of  remote 

covenantor,   §  629. 
eminent  domain 

compensation,  basis  for  estimating  value  of  land,  §  1074. 
injury  to  property  not  taken,  §  1065. 

ascertainment  of  damages,  facts  which  may  be  considered, 

§§  1066,  1069. 
expenditures  to  lessen  loss,   §  1072. 
measure  of  compensation,  market  value  of  property,  §  1064. 
deduction  for  benefits,  special  benefits,   §  1084. 
proof  of  value  of  property  and  damages,  §  1089. 
value  for  condemnor 's  purpose,  §  1075. 
evidence  of  value,  §  445. 

actual  sales,  offers  for  property,  market  quotations,  §  447. 
dogs,  §  449. 

suit  on  replevin  bond,  §  504. 
factor's  duty,  sale  of  goods,  care,  §  777. 
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farm    leases,    cultivation    of    laud,    failure    to    cultivate,    liability    for 

depreciation,  §  860. 
franchises,    conijiensation    for    iujurv    to    franchises,    ascertainment    of 

value,  §  1079. 
fraud,  false  representations,  measure  of  damages,  difference  between 

value  and  amount  paid,  §  1172. 
fire  insurance,  damages,  general  rule,  total  loss,  value  of  property,  §  821. 

loss,  mitigation  of  liability,  vs'hat  jury  may  consider,  §  824. 
interest,  allowance,  actions  for  torts,  §  3.55. 

unliquidated  demands,  §  347. 
landlord  and  tenant,  actions  for  use  and  occupation,  measure  of  recov- 
ery, evidence,  §  843. 
repairs,   lessor's   liability   for   special   and   consequential   damages, 
§874. 
liability  for  not  making  repairs,  special  cases,  §  860. 
liquidated  damages,  stipulations  when  damages  are  uncertain,  §  290. 
nuisance,  permanent   injury,   depreciation  and  market  value   as  dam- 
ages,  §  1047. 
opinion  evidence,  amount  of  damages,  opinions  of  witnesses,  admissibil- 
ity, §444. 
instances  of  rejection  and  admission  of  opinions,  §  443. 
value  of  property,  admissibility,  §  446: 

questions   which   may   be   asked   vdtnesses   as    to   grounds    of 
opinion,  §  450. 
pleading,  itemization  of  damages,  demands  unliquidated,   §  424. 
replevin 

bonds,  actions,  damages  recoverable,  §  505. 
evidence  of  value  of  property,   §  504. 

non-liability  of  sureties  for  judgment  in  replevin  suit,  §  503. 
damages  for  detention,  measure  of  damages,  §  1144. 
sales 

acceptance  of  goods,  buyer's  notice  of  refusal  to  accept,  seller's 
duty  to  mitigate  damages,  §  648. 
liability  for  not  accepting,  remedies  of  seller,  §  647. 
refusal  to  accept  property  produced  according  to  order,  dam- 
ages, remote  losses,  §  649. 
action  by  seller  against  purchaser,  breach  of  contract,  §  647. 
executed  sales,  recovery  by  seller  against  buyer,   §  642. 

recovery  by  seller  after  rescission  of  contract,  price  fixed 
by  third  party,  §  643. 
part  of  stipulated  quantity  received,  §  646. 
breach  of  contract  by  seller,  delay  in  delivery,  damages,  §  664. 
evidence   of  loss,   §  653. 

value  of  property,  §  654. 
goodwill  sold,  certainty  of  proof,  §  658. 
mitigation  of  liability,  §  666. 
non-delivery  of  property  contracted  for,  damages,  §  656. 

property  in  market,  damages  recoverable  by  buyer,  §  651. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
non-delivery  of  stock,  §  657. 

payment   in   specific  articles,  value,  damages,    §§  659,   660. 
purchase  price  paid,  damages,   §  656. 
consequential   damages,   breach    of   contract,   sale   of   ammunition, 

liability  under  special  circumstances,  §  51. 
profits,  required  certainty  of  anticipated  profits,  §  59. 
telegrams,  negligence  in  transmitting,  liability  when  object  of  sender 

is  known,   §  961. 
trespass 

personal   property,   damages    for    taking    or    destroving    property, 
market  value,  §  1098. 
interest,  value  of  use,  §  1096. 
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real  property,   aggravation   and   special   damages,   §  1028. 
destruction  of  fences,  damages,  §  1024. 
permanent  wrong,  damages,  §  1017. 
trover 

measure  of  damages,  §  1109. 

property  of   fluctuating  value,   §  1118. 

rule  in  different  states,  §  1111. 
property  without  market  value,   §  1117. 
mitigation  of  damages,  §  1139. 
value   of   property,   proof   of,    §  1113. 
fixtures,   §  1114. 
value  of  property,  elements,  evidence,  §  448. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  defaulting  vendee 's  right,  §  586. 
elements  of  damage,  loss  of  bargain,  mitigation,  §  584. 
measure  of  damages,  nominal  damages,  §  582. 
oral  contract,  §  583. 

rescission,  adjustment  of  counter  demands,  §  587. 
suits  for  specific  performance,  §  590. 
damages  recoverable  by  vendor  against  purchaser,  measure  of  dam- 
ages, §  570. 
wholesale  price,  value,  evidence  admissibility,  §  445. 
wool   injured,   consequential   damages,   proximate   consequences   of   act 
or  omission,  effect  of  extraordinary  circumstances,  §  35. 

Marriage 

see  also  Breach  of  Marriage  Promise. 

breach  of  contract  to   convey  party  to  church,  elements   of  damage, 

pecuniary  elements,  other  elements,  §  92. 
cause  of   action,   entirety,  release  or  death  of  one  or  several  parties 

entitled  to  damages,  §  133. 
contracts  for  services,  implied  contracts,  duty  to  pay  for  services  ren- 
dered, §  679. 
death  by  wrongful  act,  marriage  of  widow,  right  to  maintain  action  for 

death  of  husbanxi,  §  1265. 
death  of  wife,  second  marriage,  not  mitigation  of  damages  when  benefit 

not  derived  from  defendant,   §  158. 
debt  due  from  wife  to  husband 
payment,  effect,  §  218. 
mode  of,  §  215. 
debtor  and  creditor,  release,  what  constitutes  release,  §  258. 
fraud,  false  representations  as  to  property  owned,  marriage  induced, 
measure  of  damages,  §  1171. 
pregnant  woman,  right  to  recover  damages,  §  2,  n  2. 
interest,  demand,  necessity  to  secure  allowance  of  interest,  §  351. 

right  to  interest  as  affected  by  marital  relation,  §  341. 
payment,  mode  of  making  payment,   §  215. 

personal  injuries,  consequences  of  injury,  recovery  for  secondary  conse- 
quences, aggravation  of  disease,  §  1244. 
postponement    of    marriage,    pleadings,    necessity    of    alleging    special 

.      damages,  §  421. 
prospects  of  marriage  injured,  elements  of  damage,  personal  torts,  §  93. 
libel    and    slander,    special    damages,    accusations    not    actionable 

per  se,  §§1218,  1219. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
release,  requisites,  what  will  operate  as  release,  §  258. 
seduction,  parties  plaintiff,  who  may  maintain  action,  §  1282. 
settlement,  conflict  of  laws,   law  governing  as  to  interest,  parties   in 
different  states,  §  361. 
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stateroom  for  bride,  failure  to  secure,  elements  of  damage,  pecuniary 
elements,  other  elements,  §  92. 

telegraphs  and  telephones,  negligence  in  transmitting  message,  liabil- 
ity when  object  of  sender  is  known,  §  964. 

wedding  trousseau,  failure  to  furnish,  elements  of  damage,  pecuniary 
elements,  other  elements,  §  92. 

Marshaling  and  Distribution 

covenants,  actions  for  purchase  money,  defenses  in  equity,  §  641. 

definition,    §  191. 

distribution  defined,  §  191. 

funds,  right  where  one  creditor  may  resort  to  two  funds  and  another 

to  only  one,  §  195. 
payment,  application,  by  court,  §  241. 

general  payment  applied  to  debt  least  secured,  §  245. 
priorities,  principal  on  which  priority  determined,   §  197. 
release,  effect  of  creditor  releasing  part,    §  194. 
sale  of  encumbered  property  in  parcels  to  different  persons,   §  192. 
sale  subject  to  encumbrances,  §  193. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, defenses   in  equity,   §  641. 

Marshals 

bonds,  measure  of  damages  against  sureties  on  oflBcial  bonds,  §  488. 

private  injuries  covered  by  official  bonds,  §  487. 
replevin  bonds,  actions,  defenses,  mitigation  of  damages,  §  507n. 

Maryland 

appeal  and  supersedeas  bonds,  liability  in  state  court,  judgment  partly 

for  money  or  in  rem,  §  534. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 

stipulations  for  costs  and  attorney  's  fees,  §  564. 
bonds  of  public  officers,  construction,' §  485. 
contract    for    jmrticular    work,    performance    prevented,    contractor's 

rights,  certainty  of  ]iroof  of  profits,  §  714. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  action  by  covenantee 
against  remote  covenantor,  §  614. 
expenses,  costs  and  counsel  fees  as  damages,  §  618. 
dower,  damages  for  detention  of  dower,  §  1003. 
eminent  domain,  damages  in  favor  of  tenants,  §  1081. 

evidence  of  value  and  damages,  §  1089. 
escape  of  prisoner,  oflacers,  neglect  of  duty,  measure  of  damages,  nominal 

damages,  §  489. 
exemplary  damages,  parties  liable,  master's  liability  for  acts  of  serv- 
ant, §410. 
fraud,  remote  damages,  §  1175. 

highways,  nuisance,  remote  consequences,  liability,   §  1051. 
injunction  bonds;  recovery  of  costs  and  expenses,  attorney's  fees,  §524. 
insolvency,  bail  bonds,  in  civil  actions,  measure  of  damages,  §  539b. 
nuisance,  injury  to  crops  and  trees,  damages,  §  1049. 
personal  injuries,  compensatory  damages,  pecuniary  and  other  circum- 
stances of  parties,  §  1254. 
damages  where  negligence  only  is  alleged,  mental  anguish,  §  1245. 
slander  and  libel,  special  damages,  §  1215. 
telegraphs    and    telephones,    negligence    in    transmission    of    message, 

knowledge  of  sender's  purpose,  details,  §971. 
trespass  to  personal   proj)crty,  mitigation   of   damages,   application   of 
pro])erty  to  owner's  benefit,  §1105. 

Massachusetts 

attachment  bonds,  damages  recoverable,  §512. 
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attorney 's  fees,  replevin  bonds,  actions,  damages  recoverable,  §  505. 
baggage,  disclosure  of  value,  §  954. 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
principal  sum,  certainty,  §  541. 

re-exchange  and  damages,  -when  not  recoverable,  §  562. 
stipulations  for  costs  and  attorneys '  fees,  §  564. 
breach  of  contract,  recovery  on  quantum  meruit,   §  679. 
breach  of  marriage  promise,  excuses  for  breach,   §  990. 
carriers  of  goods,  injury  to  or  loss  of  non-marketable  property,  dam- 
ages, §  919. 
carriers  of  passengers,  compensation,  physical  and  mental  suffering  of 
passenger,  injury  to  character,   §  942. 
injury  to  passenger,  proof  of  damage,  §  946. 
contract  for  particular  work,  demand  for  part  performance  of  entire 

contract,  recovery  by  contractor  on  quantum  meruit,  §  711. 
covenants,  breach,  defenses  and  crossclaims  against  purchase  money, 

§  636. 
covenants   against   incumbrances,   breach,   amount   paid   to   remove   in- 
cumbrance as  damage,  §  623. 
damages  for  breach,  permanent  incumbrance,  §  627. 
covenants   of   seizin   and   good   right   to   convey,   nature   of   covenant, 

breach,   §  591. 
covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 
and  counsel  fees  as  damages,  §  618^ 
interest  and  taxes  as  items  of  damage,  §  616. 
measure  of  damages,  value  of  land  at  time  of  loss,  §  608. 
eminent  domain 

basis  for  estimating  value  of  land,  §  1074. 

value  for  condemnor 's  purpose,  §  1075. 
compensation,    effect    of   title    and   nature    of   interest   condemned 
and  purpose  of  use,  §  1077. 
wrongdoer's  improvements,  §  1076. 
damages  in  favor  of  tenants,   §  1081. 
deduction  for  benefits,  special  benefits,  §  1086. 
evidence  of  value  and  damages,  §  1089. 
injury  to  property  not  taken,  expenditures  to  lessen  loss,  §  1073. 

remote  damages,  §  1071. 
interest,  element  of  compensation,   §  1091. 

railroad  property  condemned  for  railroad  uses,  compensation,  §  1078. 
escape  of  prisoner,  ofiicers,  neglect  of  duty,  measure  of  damages,  nominal 

damages,  §  489. 
evidence,  physical  examination  of  plaintiff,  §  451. 

exemplary  damages,  restriction  or  denial,  rule  in  Massachusetts,  §  397. 
highways  and  streets,  consequential  damages  in  highway  cases,  §  26. 
factor's  rights,  reimbursement  by  sales,  §790. 
fire  insurance,  commission  goods,  §  828. 
general  rule  of  damages,  §  821. 
mortgagee   as   insurer,    §  829. 
fraud,    false    representations,    defendant 's    l)elief    in    representations, 
necessity,  §  1169. 
reliance  on  representations,   §  1168. 
insurance,  total  loss,  what  constitutes,  §  807. 
interest,    suspension,    tender    stopping    interest    when    tender    may    be 

made,  §  385. 
landlord  and  tenant,  appeal  and  supersedeas  bonds,  liability  in  state 
court,  judgment  partly  for  money  or  in  rem,  §  535. 
repairs,  lessor's  liability  for  special  and  consequential   damages, 
§  874. 
legacy  in  lieu  of  dower,  interest,  allowance  on  annuities  and  legacies, 

§344. 
malicious  prosecution,  mitigation,  evidence,  §  1240. 
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marine  insurance,  losses,  general  average,  §  819. 

valued  policies,  admiralty  and  fire,  §  806. 
master  and  servant,  wrongful  discharge  of  employees,  measure  of  dam- 
ages, remedies,  §  692. 
mesne  xjrofits,  interest,  §  997. 

compensation  on  recovery  of  term,  §  998. 
nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  §  10-14. 
mitigation  of  damages,  deduction  for  benefits,  §  1056. 
permanent  injury,  estoppel  from  recovery  of  future  damages,  §  1046. 
removal  of  lateral  supjjort,  measure  of  damages,  §  1053. 
officers,  neglect  of  duty,  measure  of  damages,  nominal  damages,  §  490. 
personal   injuries,   dainages   where   negligence   ouly   is   alleged,   mental 
anguish,   §  1245. 
earjiing  capacity  diminished,  loss  of  time,  evidence,  §  1248. 
expenses  for  physical  and  mental  aid,  recovery,  §  1250. 
quantum  meruit,  recovery  for  services  rendered,  §  679. 
remainders  and  reversions,  injuries  to  rights  of  parties  not  in  possession, 

§  1034. 
replevin 

damages,   increase   in   value   hj   defendant,    §  1154. 
intermediate  injury  and   depreciation,   §  1152. 
exemplary  damages,  §  1145. 
parties,  who  may  sue,  §  1143. 
successful  plaintiff  as  wrongdoer,  §  1156. 

suit   on  bond,  non-liability   of   sureties   for  judgment  in   replevin 
suit,  §  503. 
sales,  warranty  of  cjuality,  damages  for  breach,  interest,  expenses  and 

special  injuries,   §§  671,  672. 
sewers  and  drains,  nuisance,  remote  consequences,  liability,   §  1051. 
slander  and  libel,  defenses,  failure  of  plea  of  justification,  §  1225. 

mitigation,  belief   and  truth   of  words,   §  1229. 
suretyship,  consequential  damages,  non-liability  of  principal,  §  753. 
telegraphs    and   telephones,    mental    anguish,    damages,    grounds    upon 
which  liability  is   denied,   §  978. 
repetition   of   message,   limitation    of   liability,    §  958. 
trespass  to  real  property,  ice  injured,  diversion  of  water,  §  1022. 

occupation  of  land  by  railroads,  damages,  §  1016. 
trover,  damages,  attorney 's  fees,  §  1130. 

limit  of  recovery,  plaintiff's  interest  in  property,  §§  1136,  1137. 

mitigation  of  damages,   §  1138. 

property  of  fluctuating  value,  measure  of  damages,  Massachusetts 

rule,  §  1122. 
time  of  conversion,   §  1112. 
usury,  recovery  under  usury  statutes,   §§  316,  317. 
vendor  and  purchaser,  necessity  that  vendor  convey  perfect  title,  effect 
of  condemnation  proceedings,  §  572. 

Master  and  Servant 

see  also  Independent  Contractor, 
acts  of  servants 

injuries   to   third   persons,   consequential   damages,   acts    of   third 
person,  §  42. 
street    railroads,    employees    permitting    children    to    ride    on 
platform,  consequential  damages,   §  42. 
negligence   or   breach   of   duty,   exemplary   damages,   difference  in 
rule  in  some  states,   §  951 . 
parties  liable,  ma-^ter's  liability  for  acts  of  servant,  §410. 
joint  and  several  liability  for  torts,   §  140. 
servant's   violation    of   contract,    recoupment   of   damages,   conse- 
quential losses,  §  695. 
trespass  to  real  property,  cutting  trees,  treble  damages,  §  1031. 
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vehicle  unattended  in  streets,  injuries  to  pedestrians,  consequential 
damages,   §  19. 
admiralty,  torts,  damages  recoverable,  contributory  negligence,  §  1288. 
assault,  exemplary  damages,  parties  liable,  master's  liability  for  acts 

of  servant,  §  408. 
bond  or  employee,  contract  not  to  be  extended  by  construction,  §§  725, 
727. 
express  indemnity,  daniages  recoverable,  costs,  expenses  and  attor- 
ney's fees,  remote  and  consequential  losses,  §762. 
guaranty,  measure   of  guarantor's  liability,   §729. 
breach  of  contract,  certainty  of  damages,  profits  of  labor,  §  66. 
compensation  as  measure  of  damages,  §  678. 
employee    quitting    without   notice,   recoupment   and   counterclaim, 

■  §  180. 
employees  leaving  service,  consequential  damages,  breach  of  con- 
tract, proximate  consequences  of  breach,  §  45u. 
liquidated  damages,  stipulations  when  damages  are  uncertain, 
§292. 
measure  of  damages,  §  684. 
recovery  on  quantimi  meruit,   §  679. 
breach   of   contract   to    employ,   losses   as   elements    of    damage,   labor 

and  expenditures,  §  80u. 
certainty  of  damages,  contract  between  agents  and  principals,  §  69. 
certainty   of  proof   of  future   damages,   action  for  enticing  away  ap- 
prentice, servant  or  son  or  jjrocuring  discharge  of  servant,  §  122. 
change  of  employment,  fraud,  false  representations,  measure  of  dam- 
ages,  § 1171n. 
compensation  of  servant,  §  684. 

breach  of  contract,  compensation  as  measure  of  damages,  §  678. 
loss  of  services,  certainty  of  damages,  auticij)ated  profits,  §  60. 
remote  and  specific  daniages,  §  684. 
carriers  of  passengers,  passenger  alighting  at  wrong  place,  dam- 
ages peculiar  to  passenger,  wages  lost,  §  939. 
cause  of  action,  contract  to  do  several  things  successively  or  one 

thing  continuously,  §  110. 
certainty  of  damages,  profits  of  labor,  §  66. 
contracts  for  services,  continuation  of  original  contract,  §  685. 
effect  of  express  contract  fixing  compensation,  §  678. 
entire  and  ai)portionable  contracts,  §  691. 
necessity  of  full  performance,  inability  to  perform,  §  687. 
statute  of  frauds,  §  684. 
default,  time  of  making  payment  of  compensation,  §  684. 
driving  logs,  effect  of  custom  or  usage  as  to  amount  of  compen- 
sation, §  678. 
evidence  of  i)ayment,  §  23.3. 
evidence  of  value,  opinion,  §  446. 

injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 
interest,  allowance  of,  necessity  of  demand,   §  351. 
quantum  meruit  claim  to  interest,   §  324. 
unliquidated  demands,  §  348. 
laborer's  compensation  fixed  by  statute,  effect,  §678. 
mode  of  compensating  for  services,  §  684. 
mode  of  payment,  §  214. 

mutual  credit,  compensation  l>y  mutual  demand,  §  148. 
payment,  evidence  of,  §  233. 

express  contract,  necessity  of  full  performance,  §  691. 
mode  of,  §214. 

persons  to  whom  payment  may  be  made,  §  231. 
persons  who  may  make  payments,  §  230. 
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compensation   of   servant — continued. 

personal  injuries,  earning  capacity  diminislied,  evidence,  §  1248. 

recovery  for  loss  of  time  or  decreased  capacity,  §  1249. 
profits  of  business  as  compensation,  breach  of  contract,  evidence, 
§  684. 
computation  of  profits,  §  684. 
quantum   meruit  recovery,   §  679. 

elements  of  damages,  motive,  distinction  made  for  bad  motive, 

contracts,  §  99. 
evidence,  defenses,  §  679. 
matters  of  defense,   §  679. 

])resuni])tion  where   family  relation   exists,   §  679. 
recovery  under  statutes  for  unpaid  wages,  §  678. 
remoteness  of  stipulated  compensation,  §  684. 
sales 

breach  of  contract  by  seller,  delay  in  delivery,  damages,  §  664. 
non-delivery  of  stock,  §  657. 
services  included   in   contract,    §  678. 

set-off,  counterclaim  and  recoupment,  acts  which  may  be  basis  for 
recou])ment,  §  181. 
fraud,  breach  of  warranty,  etc.,  §  180. 
negligence,  §  180. 

quantum  meruit,  recouj^ment,  §  168. 
statutes  limiting  hours  of  work,  effect,  recovery  for  services  ren- 
dered, §  681. 
telegraph  messages,  negligence  in  ti'ansmission  of  message,  loss  of 

emjdoymcnt  and  jirofits  of  business,  damages,   §  967. 
value  of  services,  interest,  right  to  interest,   §  300. 
wrongful  discharge  of  employees,  measure  of  damages,  remedies, 
§  692. 
compensatory  damages,  value  of  property  as  measure  of  damages,  §  105. 
consequential  damages,  misconduct  of  servant,  illustrations,  §  17. 
contracts  for  services,  contract  of  hiring  and  contract  employing  agents 
distinguished,  determination,  insanity  of  employer,  incorporation 
of  employer's  biisiness,  §  678. 
entire   and   apportionalile   contracts,   forfeiture   of  wages,  comiien- 

sation  recoverable,  §  691. 
express  contracts,  necessity  of  full  performance  of  entire  contract, 
§686. 
entire  and  ap])ortional)le  contract,   §  691. 
inability  to  perform,  §§  687-689. 

stipulation  for  notice  where  servant  quits  employer,   §  690. 
termination,  continuation  of  original  contract,   §  685. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 
implied  contract,  abandonment  on  ])erformance  of  services,  effect, 
§  684. 
duty  to  pay  for  services  rendered,   §  679. 

])rinciple    excluding    implied    promise   where    there    is   express 
contract,  §  686. 
invalidity  of  contracts  Ijecause  of  statute  of  fraud,  recovery  for 

services  rendered,  measure  of  damages,   §  684. 
limitation  of  liability,  notice  of  employer  that  he  wishes  perform- 
ance  discontinued,    §  690. 
oral  agreements,  right  to  prove,  implied  contracts,  §  679. 
recovery  on  quantum  meruit,  analogy  to  salvage  or  making  inven- 
tion, §679. 
remoteness     or    uncertainty    of    stipulated    compensation,    effect, 

measure  of  damages,  §  684. 
severable  contracts,  recovery  on  T)art  performance,  action  by  con- 
tracts against  employer,  §  708. 
corporations,  interest,  quantum  meruit  claim  to  interest,  §  .324. 
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death  of  servant,  l)ills  and  notes,  consideration,  partial  failure  of  con- 
sideration, availability  of  defense,   §  545. 
disability  of  servant,  wrongful  dismissal  of  employee,  measure  of  dam- 
ages, remedies,  actions,  §  692. 
discharge  of  servant,  allowance  of  wages,  deductions,  §  686. 

certainty  of  damages,  chances  for  prizes  and  promotions,  §  71. 
compensation  to  be  determined  by  employer,  effect  of  determina- 
tion,  §  678. 
presumption  of  continuance  of  obligation,  §  678. 
consequential     damages,     recovery     only     when     contemplated     by 

parties,  §  45,  n25. 
employee's  liability  for  violation  of  contract,  recoupment  of  dam- 
ages, consequential  losses,   §  695. 
express   contract,  necessity  of  full  performance,  inability  to  per- 

.   form,   §  689. 
incompetent   employee,  violation  of  duty,  disobedience,   §  686. 
liquidated  damages,  stipulation  when  damages  are  uncertain,  §  290. 
losses,  expenses  incurred  to  prevent  or  lessen  damage,  §  88. 

what  losses  consist  of,  §  79. 
performance,  necessity  of  full  performance  of  contract,  §  686. 
])rofits,  required  certainty  of  anticipated  profits,  §  60. 
wrongful    discharge,    cause    of    action,    severance,    contract   to    do 
several  things  successively  or  one  thing  continuously,  §  110. 
duty  to  mitigate  damages,  presumption  of  subsequent  employ- 
ment, §  693. 
liability  for  expenses  and  lost  commissions,   §  694. 
losses  as  elements  of  damages,  expenses  to  prevent  or  lessen 

damages,   §  88. 
measure  of  damages,  remedies,  actions,  §  692. 
mental    anguish,    necessity    that    anguish    proceed    from    act 

causing  physical  injury,   §  95. 
mistake,  elements  of  damage,  mental  suffering,  §  95. 
pleading,  mitigation,  §  165. 

Rjiecial  damages,  nece^'sity  of  alleging,  §  420. 
pros]^ective  damages,  certainty  of  proof,  §  122. 
duties  and  liabilities  of  agent,  right  of  principal  to  indemnity,  scope 

of  agent's  liability,  §  771. 
enticement  of  servant,  consequential  damages,  act  or  omission  as  proxi- 
mate cause  of  damages,  §  31. 
losses  as  elements  of  damages,  ex|>enses  to  prevent  or  lessen  dam- 
ages, §  88. 
evidence  of  value  of  services,  §  680. 
exemplary  damages,  ioint  liability  for.  §  407. 

parties  liable,  liability  of  master  for  acts  of  servants,  §§  408-411. 
existence  of  relation,  neeessitv  under  Federal  Employers'  Liability  Act, 

§1308. 
express  contract,  necessity  of  full  performance  of  entire  contract,  in- 
ability to  perform,   §688. 
Federal   Emnlovers'   Liability   Act,   see   Federal   Employers'   Liability 

Act,  §  1305. 
fellow  servants,  contractual  exemptions  from  liability  for  damages,  §  6. 

neglisrence  under  Federal  Employers'  Liability  Act,  §  1314. 
fraud,   false  representations,  labor  performed  because  of  representa- 
^■ions.   damap'es,   §  1173. 

what  are  false  representations,  §  1166. 
guarfutv    of    employee's    contrnct,    contract   of   surety   not    to   be    ex- 
tended by  construction,  illustrations,  §  727. 
indemnity,  necessity  of  notice  to  indemnitor  to  fix  liabilitv.  §  86. 
independent  contractor,  acts  of,  p.nrties,  -joint  and  several  liabilitv  for 
torts,  §  141. 
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injunction    bonds,    damages    recoverable,    damages    from    restraint    of 

injunction,  §  527. 
injuries    to    servant,   carriers    of   passengers,   negligence   or   breach   of 
duty,  actions  for  injury  to  wife,  child  or  servant,  §  952. 
contractual  exemptions  from  liability  for  damages,  §  6. 
damages,  loss  of  veages  or  salary,  §  1246. 
earning  capacity  diminished,  evidence,   §  1248. 
release,  what  constitutes  release,  §  258. 
interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329. 
joint  liability,  exemplary  damages,  joint  liability  for,  §  407. 
loss  of  services,  death,  right  of  action  at  common  law,  §  1259. 

seduction,  gist  of  action,  loss  of  services,  §  1281. 
machinery,  agent 's  liability  to  third  persons,  torts,  §  800. 
mechanics  leaving  work,  liquidated  damages,  stipulation  when  damages 

are  uncertain,  §  292. 
medical  services,  agreement  to  furnish,  consequential  damages,  breach 
of  contract,  proximate  consequences  of  breach,  illustrations,  §  46. 
mitigation  of  damages,  benefit  not  derived  from  defendant,  §  158. 

wrongful  discharge  of  servant,  duty  to  mitigate  damages,  presump- 
tion of  subsequent  employment,  §  693. 
negligence,  contractual  exemptions  from  liability  for  damages,   §  6. 
express  indemnity,  damages  recoverable,  costs,  expenses  and  attor- 
ney's fees,  remote  and  consequential  losses,  §762. 
notice  of  termination  of  contract,  contracts  for  services,  necessity  of 
full  performance,  inability  to  perform,  §  690. 
exemplary   damages,  parties  liable,  master's  liability  for  acts  of 

servant,  §  410.  . 
liquidated  damages,  stipulation  when  damages  are  uncertain,  §  292. 
servant's  violation  of  contract,  recoupment  of  damages,  consequen- 
tial losses,  §  695. 
wrongful  discharge  of  employees,  measure  of  damages,  remedies, 
§  692. 
performance,   contracts   for  services,  necessity  of  full  performance  of 
contract,  §  686. 
inability  to  perform,  §§  687,  688. 
presumptions,  wrongful  discharge  of  servant,  duty  to  mitigate  damages, 

presumption  of  subsequent  employment,  §  693. 
preventing  employment,  damages,  §678. 

promotion,  certainty  of  damages,  chances  for  promotion,  §  71. 
recoupment,  servant's   violation   of   contract,   recoupment   of   damages, 

consequential  losses,   §  695. 
release,  requisites,  what  will  operate  as  release,  §  258. 
relief  department,  acceptance  of  benefits,  accord  and  satisfaction,  act 

or  promise  which  is  new  consideration,  sufficiency,  §  249. 
remedies,  wronorful  discharge  of  employees,  measure  of  damages,  rem- 
edies, §  692. 
salvage  service,  agreements,  right  to  fix  si)ecific  amount  as  compensa- 
tion for  salvage  service,  §  716. 
scope    of    authority,    exemplary    damages,    parties    liable,    liability    of 

master  for  acts  of  servants,  §  408. 
slander,  loss  of  employment,  consequential  damages,  act  or  omission  as 

proximate  cause  of  injury,  §  29. 
telegrams,  delay  in  transmission  or  delivering  of  message,  damages  re- 
coverable, ^oss  of  em]doyment  and  profits  of  business,  §  967. 
trespass   to  real   property,   assrravation   and  special  damages,  servant 

deprived  of  shelter,  §  1029. 
wages,  see,  this  title,  subhead  Compensation. 

Masters  in  Chancery 

assessment  of  damages  without  jury,  §  428. 
interest,  on  judgments  pending  review,  §  389. 
Snth.Dam.Yol.  v.— 74. 
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Material 

see  Building  and  Construction  Contracts. 

Measure  of  Damages 

see  specific  topics,  such  as  Carriers  of  Goods,  etc. 

agency,  commercial  pai:)er,  measure  of  liability  of  agents  for  defaults 
in  regard  to  commercial  paper,  §§  775,  776. 
duty  of  agent  to  inform  principal,  reports,  §  769. 
insurance,  neglect  by  agent  of  duty  or  agreement  concerning  insur- 
ance, §  772. 
liability  of  agent  to  third  persons,  acts  in  excess  of  or  without 

authority,  measure  of  damages,  §  798. 
measure  of  recovery  in  action  by  agent  against  principal,  recovery 

of  judgment  against  agents,  §  795. 
sales,  disregard  by  agent  of  orders  for  the  purchase,  shipment  and 

sale  of  goods,  loss  of  profits,  §  773. 
stock  received  in  violation  of  trust,  liability  of  agent  to  principal, 
§  773. 
arljitration  Ijonds,  liability  of  sureties,  measure  of  damages,  §  539c. 
attachment,  bond  to  satisfy  judgment,  conditions,  §  519. 

forthcoming    bonds,    measure    of    damages    for   failure    to    deliver 
property,  §  518. 
bills  and  notes,  suretyship,  assumption  of  contract,  method,  bills  and 
notes,  §  731. 
value  of  bills  and  notes,  solvent  parties,  measure  of  damages,  §  565. 
brokers,  agency,  duties,  liability,  disregard  of  instructions,  §  786. 

compensation,  amount  of  compensation,  reasonable  amount  where 
principal  refuses  to  sell  land,  §  683. 
building  contracts,  contractor's  liability,  general  rule,  benefit  of  con- 
tract to  employer,  cost  and  inconvenience,  §  697. 
carrier   of   goods,   breach   of  contract  to   furnish  goods   for  shipment, 
measure  of  damages,  §§  877,  878. 
loss  of  or  injury  to  goods,  compensation  on  basis  of  market  value, 
§918. 
goods  having  market  value,  damages,   §  918. 
refusal  to  carry,  loss  of  shipper 's  profits,  §  900. 
collections,  measure  of  agent's  liability,  defaults  in  regard  to  bills  and 

notes,  §  776. 
conflict  of  laws,  law  governing  liabilities  on  bills  and  notes,  §  563. 
contract  for  particular  work 

breach,  contractor 's  liability,  §  697. 

liability  for  profits  lost  and  expenses  incurred,  §  698. 
contract  price  as  measure  of  damages,  action  by  contractor  against 

employer,  §  706. 
delay  in   performance,    damages,   loss   of  property,   rental   value, 

expenses,  effect  of  mutual  fault,  §  704. 
demand    for   part   performance    of    entire   contract,    allowance    of 
recovery   on   quantum  meruit,  action  by  contractor  against 
employer,  §  710. 
liability  of  employer  for  delaying  or  stopping  work,  recovery  on 
contract  and  quantum  meruit,  consequential  losses,  mitiga- 
tion  of    damages,   action   by   contractor    against    employer, 
§  713. 
material   not   furnished,   effect   of   not   abandoning   contract,   con- 
tract 's  rights,  §  714. 
measure  of  damages,  defects  in  work,  necessity  of  remedying,  lia- 
bility for  expenses  and  subsequential  losses,  §  699. 
consequential  losses,  non-performance,  §  702. 
contract  for  services,  implied  contract,   abandonment  on   performance 
of  services,  effect,  §  684. 
invalidity  of  contracts  because  of  statute  of  frauds,  recovery  for 
services  rendered,  measure  of  damages,  §  684. 
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contract  for  services — coutinued. 

measure  of  damages,  modes  of  comijcusatiug  for  services,  §  684. 
couversiou,  agent's  disregard  of  orders,  inirchase,  shipment  and  sale  of 

goods,  §773. 
covenants  against  incumbrances 
breach,  §§  622,  623. 

English  and  Canadian  rule,  §  624. 
payment  of  incumbrance,  damages  if  not  j)aid,  §  623. 
permanent  incumbrance,  §  627. 
remote  losses,  §  622. 
covenants  of  seizin  and  good  right  to  convey 
damages  for  breach  of  covenants,  §  593. 

consideration  not  measure  of  damages,  §  595. 
consideration  paid  and  interest,  §  593. 

recovery    of   proportion   of   consideration,    part    of   title   lost, 
§602. 
covenants  of  warranty  and  quiet  enjoyment 

measure  of  damages  for  breach,  §  605,  864. 
conflict  of  laws,  §  605. 
partial  breach,  §  609. 
property  as  consideration,  §  606. 
suit  against  remote  covenantor,  §  614. 
evidence,  intendments  against  plaintiff  for  holding  back  evidence,  §  440. 
factors,  duties,  sale,  measure  of  liability,  sale  of  unauthorized  price, 
§778. 
liability  for  failure  to  sell  at  certain  time,  §  781. 
guaranty,  measure  of  guarantor's  liability,  lost  profits  remote  damages, 

§729. 
indemnity,  breach  of  agreement,  necessity  of  actual  injury,  damage  as 
gist  of  action,  §  761. 
express   indemnity,   contracts   varying   from   indemnity,   intent   to 
indemnify,  when  cause  of  action  arises,  measure  of  recovery, 
§766. 
insurance,    injurv,    extent,    measure    of    damages    on    open    policies, 
§§  813,  814. 
paid  up  policy,  refuse  to  issue,  measure  of  damages,  §  839. 
termination   of  contract,   insurer's  liability,  recovery   of  premium 
ou   unaccepted   jjolicy    expense    of   procuring    other   policy, 
§838. 
invasion  of  rights,  presumption  of  injury,  right  to  damages,  §  2. 
laws  governing,  breach  of  contract  and  tort,  §  7. 
leases,  business,  recovery  for  damages  to  business  of  lessee,  §  869. 

covenant  for  quiet  enjoyment,  breach  of  covenant,  general  rule  of 

damages,  §  864. 
insurance,  covenants  to  insure,  damages  for  breach,  §  862. 
rent,  actions  to  recover,  abandonment  of  lease,  §  844. 

pa^nnent,  recovery  of  rent  payable  in  specific  articles  or  taxes, 
§  846. 
marine   insurance,    general   average,   method   of   ascertaining   loss   and 
value  of  property  saved,  §  819. 
injury,  extent,  damages  in  ease  of  partial  loss,  §  816. 
liability    of    insurer    under    valued    policies,    admiralty    and    fire 
policies,  §  806. 
master   and   servant,   wrongful    discharge,   duty   to   mitigate   damages, 
presumption  of  subsequent  employment,  §  693. 
measure  of  damages,  remedies,  actions,  §  692. 
mesne  profits,  interest,  §  997. 

limitation  of  damages  to  value  of  use,  consequential  and  punitive 
damages,  §  994. 
money,  par  of  exchange,  §  2]  2. 
nuisance,  removal  of  lateral  support,  measure  of  damages,  §  1053. 
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object  of  law  of  damages,  award  of  compensation,  §  12. 

patents,  infringement,  damages  recoverable  at  law,  profits  as  damages, 

§  1185. 
penalties  in  aflQrmative  agreements,  breach,  remedies,  §  471. 
replevin,  bond  by  defendant  to  retain  property,  damages,  §  509. 
sales,  acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,  damages,  remote  losses,  §  649. 
breach  of  contract  by  seller,  consequential  damages,  §  662. 
delay  in  delivery,  damages,  §  664. 

non-delivery  of  property  in  market,  damages  recoverable  by 
buyer,  §  651. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
non-delivery  of  stock,  §  657. 
part  of  stipulated  quantity  received,  recovery  by  seller,  §  646. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670u. 
warranty  of  title,  breach,  measure  of  damages,  §  669. 
set-off,  counterclaim  and  recoupment,  burden  of  proof,  §  188. 
suretyship 

express  indemnity,  contracts   varying  from  indemnity,   causes   of 
action,  measure  of  recovery,  §  765. 
damages  recoverable,  §  762. 
measure  of  surety's  liability,  |  723. 

surety's    remedies    for    indemnity,    action    against    principal    for 
money  paid,  measure  of  recovery,  §  748. 
payment  giving  right  to  reimbursement,  §  750. 
trade-marks,  infringement,  measure  of  damages  in  equity  and  at  law, 

§§  1201,  1202. 
trespass  to  real  property,  crops  injured  or  destroyed,  damages,  §  1023. 
damages,  measure  of  damages,  benefit  received,  §  1014. 
permanent  wrong,  damages,  §  1017. 
use  and  occupation,  actions  for,  measure  of  recovery,  continuance   of 

terms  of  lease,  conduct  of  parties,  evidence,  §§  842,  843. 
vendor  and  purchaser 

action  for  purchase  money,  defenses  and  counterclaims,  New  York 
rule,  §  633_. 
South  Carolina  and  Virginia  rule,  §  637. 
breach  of  contract  by  purchaser,  measure  of  damages,  §§  569,  570. 
conveyance     in     consideration     of     non-pecuniary     covenants, 

measure  of  damages  for  breach,  §  576. 
notes  given  for  price,  assumption  of  mortgage,  §  571. 
breach  of  contract  by  vendor,  damages,  suits  for  specific  perform- 
ance, §  590. 
measure  of  damages,  §  578. 

conflict  of  American  decisions,  §  579. 
English  rule  application,  §  581. 
recovery  on  patrol  contract,  §  583. 
suits  for  specific  performance,  §  590. 
verdicts,  excessive  or  insufficient  verdict,  §  459. 

Meat  Injured 

breach  of  contract  to  furnish  ice  to  butcher,  liability  under  special  cir- 
cumstances, contemplation  of  "parties,  §  50. 

carriers  of  goods,  duty  to  care  for  ]3roperty,  §  916. 

refrigerator  defective,  mitigation  of  damages,  extent  of  duty  to  lessen 
or  prevent  damages,  §  90. 

Meat  Sold 

telegraphs    and    telephones,    knowledge    of    sender's    purpose,    details, 

§  969. 
warranties  of  quality,  existence,  §  667. 
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Mechanics 

quantum  meruit  recovery  for  services,  evidence,  defenses,  §  679. 
tools,  baggage,  what  constitutes  baggage,  §  954. 

Mechanic's  Liens 

appeal  and  supersedeas  bonds,  liability  in  state  courts  if  judgment  is 

in  part  for  money  or  in  rem,  §  534. 
bond  of  indemnity,  contract  for  particular  work,  breach,  liability  for 
expenses  and  consequential  losses,  §  699. 
contract  of  surety  not  to  be  extended  by  construction,  illustration, 

§  727. 
express  indemnity,  damages  recoverable,  costs,  expenses  and  attor- 
ney's fees,  remote  and  consequential  losses,  §  762. 
right  of  subrogation,  availability,  §  736n. 
surety 's  liability,  measure  of  damages,  §  723n. 
creditor's  right  to  make  application  of  payments,  §  239. 
interest 

allowance,  accounts,  §  349u. 

judgments  pending  review,  §  389. 
necessity  of  demand,  §  351. 
suspension,  miscellaneous  cases,  §  380. 
tender,  effect  on,  collateral  securities,  §  277. 
trover,  limit  of  recovery,  plaintiff 's  interest  in  property,  §  1137. 

Medical  Service 

civil  damage  laws,  medical  attendance  and  funeral  expenses,  recovery 

by  widow,  §  1265. 
consequential  damages,  extension  of  liability  by  statutes,  §  16. 
death  by  wrongful  act,  damages,  recovery  by  widow,  §  1265. 
failure  to  supply  medical  and  hospital  assistance,  elements  of  damage, 

pecuniary  elements,  other  elements,  §  92. 
gratuitous  care  and  nursing,  no  mitigation  of  damages,  §  158. 
passenger    boarding    wrong    train,    consequential    damages,    certainty, 

recovery  for  successive  consequences  of  act  or  omission,  §  57. 
pleading,  items,  necessity  of  itemizing  damages  in  pleadings,  §  424. 
special  damages,  necessity  of  alleging,  §  421. 

statutory  damages,  necessity  of  specially  claiming  or  alleging,  §  425. 
prospective  damages,  personal  injuries,  ascertainment,  §  123. 
refusal  to   call  physician,   evidence,  intendments   against  plaintiff   for 

holding  back  evidence,  §  440. 

Medicine  and  Surgery 

ad\ice  of  physician,  malicious  prosecution,  mitigation,  evidence,  §  1240. 

baggage,  medicine,  sleeping  car  companies,  liability,  §  956. 

carriers 

delay  in  transportation  of  medicine  for  sick  person,  consequential 
damages,  §  36. 
liability  of  carrier  for  physical  and  mental  suffering,  §  915. 
compensation    of    physician,    contracts    for    services,    quantum    meruit 
recovery,  defenses,  §  679. 
pleading,  itemization  of  damages,  demands  unliquidated,  §  424. 
recoupment  for  negligence  in  transmitting  disease,  §  180. 
contract  for  services  of  pliysician,  evidence  of  value,  §  680. 

implied  contract,  duty  to  pay  for  services  rendered,  §  679n. 
quantum    meruit  recovery,   determination   of   amount   of  charges, 
§  679. 
duty  to  submit  to  surgical  operation,  elements  of  damage,  expense  in- 
curred to  i)rovent  or  lessen  damage,  extent  of  duty,  §  90. 
fees  of  physician,  telegraphs  and  telephones,  negligent  delay  in  trans- 
mission or   delay  in  delivery  of  message,  liability  for  loss  of 
emplojnnent  and  profits  of  business,  §  967. 
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malpractice,  elements  of  damage,  mental  suffering,  §  96. 
evidence,  physical  examination  of  plaintiff,  §  451. 
mental   suffering,    compensatory   damages,   mental   suffering    inde- 
pendent of  physical  harm,  §  96. 
mistake  of  physician,  elements  of  damage,  expense  incurred  to  prevent 

or  lessen  damage,  extent  of  duty,  §  90. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 

surgical  operation,  §  90. 
negligence    of    physician,    infection    carried    to    patients,    recoupment, 

breach  of  warranty,  etc.,  §  180. 
negligence   diagnosis,   consequential   damages,    §  16,   n23. 
operations,  personal  injuries,  mitigation  of  damages,  admissibility  of 
evidence,  §  1255. 
extent  of  duty  to  lessen  or  prevent  damages,  §  90. 
opinion  evidence,  amount  of  damages,  opinions  of  witnesses,  admissi- 
bUity,  §444. 
instances  of  rejection  and  admission  of  opinions,  §  443. 
patents,  medicines,  infringement,  damages  recoverable  at  law,   §  1184. 
personal    injuries,    consequences    of    injury,    recovery    for    secondary 
consequences,  aggravation  of  disease,  §  1244. 
expressions,  conduct  and  religious  belief  of  sufferer  as  evidence  of 

damages,  §  453. 
future  damages,  §  123. 

medical  and  surgical  aid,  recovery  of  expenses,  §  1250. 
physical  examination  of  plaintiff,  discretion  of  court,  §  451. 
quantum  meruit  recovery  for  services  of  physician,  evidence,  defenses, 

§  679. 
sale  of  good  will  and  practice  of  physician,  bills  and  notes  consideration, 
partial  failure  of  consideration,  availability  of  defense,  §  545. 
breach  of  contract,  compensation,  certainty  of  proof,   §  658. 
sale  of  medicine,  breach  of  warranty  as  to  quality  or  quantity,  damages, 
interest,  expenses  and  special  injuries,  §§  672-675. 
fraud,  sale  of  inferior  article,  natural  and  proximate  consequences 
of  fraud,  §  1165. 
telegrams,  delay  in  delivering  messages,  damages  recoverable,  physical 
pain,  loss  of  life,  §  965. 
sick  messages,  duty  to  mitigate  damages,  procuring  other  physician, 
§973. 
vessels,   neglect   to   keep    supply    of   medicine,   consequential    damages, 
anticipation  of  injury  to  persons,  proximate  cause,  §  25. 

Mental  Anguish 

see  also  Annoyance;  Humiliation;  Nervous  Shock;  etc. 
abusive  language  to  sick  person,  consequential  damages,  acts  or  omis- 
sion as  proximate  cause  of  damages,  §  29. 
alienation  of  affections,  damages  recoverable,  mental  anguish,  §  1285. 
assault,  action  by  parent  for  assault  of  son,  damages  for  injuries  to 
feelings  of  parents,  §  952. 
consequential    damages,    nervous    shock   without    impact,    right   to 

recover  damages,  §  24. 
elements  of  damage,  mental  suffering,  §  96. 
attachment  bond,  consequential  damages,  certainty,  recovery  or  items 
of  damages  which  are  certain,  §  55. 
damages  recoverable,  §  512. 
defenses,  mitigation  of  damages,  §  515. 
baggage,  loss  or  injury  to  baggage,  measure  of  damages,  §  955. 
breach  of  contract,  damages  as  including  other  than  peeimiary  elements, 

§92. 
breach    of    marriage    promise,    aggravation,    seduction,    consequences, 
medical  expenses,  child-lairth,  or  miscarriage,  §  985. 
damages  which  may  be  considered,  §  986. 
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Mental  Anguish — coutiuued. 

carriage  not  supplied,  marriage  prevented,  breach  of  contract,  dam- 
ages as  including  other  than  pecuniary  elements,  §  92. 
carriers  of  goods,  breach  of  contract,  physical  and  mental  suffering,  as 
elements  of  damage,  §  915. 
delay  in  transportation,  dead  bodies,  physical  and  mental  suffering 
as  elements  of  damage,  §  915. 
medicine  for  sick  person,  consequential  damages,  §  36. 
loss  of  property,  liability   of  carrier  for  loss  of  museum,  mental 
suffering,  §  915. 
carriers  of  passengers,  assault  by  fellow  passenger,  damages  recover- 
able   §  941. 
assault   by   servant,   damages   for   physical   and   mental   suffering, 

§942. 
consequential  damages,  failure  to  notify  passenger  of  destination, 

§  36. 
damages  recoverable  by  passenger,  verdicts  excessive,  §  9o3n. 
ejection  of  passenger  who  is  Christian  Scientist,  damages  recover- 
able, refusal  to  pay  fare,  control  of  feelings,  §  940. 
place,  removal  of  passenger  at  wrong  place,  damages,  separa- 
tion from  baggage,  §  939. 
exposure  of  passenger,  damages  recoverable,  §  936. 
mental  suffering  independent  of  other  injury,  §  943. 
•    nature  of  injury,  damages  recoverable,  §  942. 

pain  and  suffering,  past  and  prospective  damages,  §  944. 
physical  and  mental  suffering  of  passenger,  injury  to  character, 

§942.  . 

refusal   to    carry,    damages,   loss   of   time,   expense,   exposure   and 

humiliation,  §  936. 
refusal  to  furnish  berth,  damages,  §  956. 
consequential   damages,   act   complained  of  must  be  efficient  cause  of 
damage,  §  29. 
breach  of  contract,  proximate  consequences  of  breach,  §  45n. 
proximate    consequences    of    act   or   omission,   wilful   or   malicious 

injuries,   §  43. 
recovery  for  secondary  consequences,  aggravation  of  disease,  §  1244. 
contract  for  particular  work,  contractor's  liability,  consequential  dam- 
ages for  defective  work,  §  705. 
contract   for   services,   wrongful    discharge,   measure    of    damages,   lia- 
bility for  expenses  and  lost  commissions,  §  694. 
dead  bodies,  breach  of  contract  to  embalm  body  of  child,  contract  for 
work,  defects,  consequential  damages,  §  705. 
removal  of  dead  bodies  from  cemetery,  trespass,  recovery  for  injury 
to  feelings,   §1029. 
death  by  wrongful  act,  damages,  mental  anguish,  restriction  to  pecu- 
niary losses,  §  1263. 
rule  ill  England  and  Canada,  §  1262. 
deprivation  of  food,  losses  as  elements  of  damages,  expenses  to  prevent 

or  lessen  damages,  §  88. 
elements  of  damage,  §§  95,  96,  1241. 

character  as  affecting  damages  for  personal  injuries  and  in  actions 

for  death,  §  94. 
liability  of  telegraph  companies,  §  97. 
losses,  expenses  incurred  to  prevent  or  lessen  damage,  §  88. 
j)ecuniary  elements,  other  elements,  §  92. 
personal  torts,  §  93. 
evidence,  adaptation  to  damages  claimed,  §  437. 

expressions,  conduct  and  religious  belief  of  sufferer,  §453. 
exemplary    damages,    basis    on    actual    damages,    nominal    damages, 
§§  405,  406. 
denial  or  restriction  of  exemplary  damages,  reasons  for  rule,  New 
Hampshire  rule,  §  396, 
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exemplary   damages — continued. 

rule  as  to  compensatory  damages,  §  395» 
rule  in  Massachusetts,  §  397. 
rule  in  Michigan,  §  .399. 
enhancement  and  mitigation,  §  404. 
express  indemnity,  damages  recoverable,  mental  and  physical  suffering, 

liability  by  original  tres})ass,  §  763. 
expulsion   from  trade  union,  consequential   damages,  mental  suffering, 


24,  44. 


Federal  Employers'  Liability  Act,  §1331. 
fraud,  false  representations,  remote,  conjectural  and  contingent  dam- 
ages, §  1176. 
illegal  arrest,  official  bonds,  measure  of  damages,  against  sureties,  §  488. 
injunction  bonds,  damages,  costs  and  expenses,  attorneys'  fees,  §  .525. 

damages  from  restraint  of  injunction,  §  526. 
interest,  actions  for  torts,  §  355. 

landlord  and  tenant,  covenants  of  landlord,  breach,  special  and  conse- 
quential damages,  §  865. 
malicious  prosecution,  elements  of  damage,  §  1237. 
mother  separated  from  children  on  train,  consequential  damages,  nervous 

shock  without  impact,  right  to  recover  damages,  §  24. 
nervous  shock  as  physical  injury,  consequential  damages,  §§  22-24. 
nervous  shock  without  imj'aet,  consequential  damages,  §  21. 
nuisance,  remote  consequences,  liability,   §  1051. 

officers,  measure  of  damages  against  sureties  on  oflScial  bonds,  §  488. 
pain  and  suffering,  exposure,  allegations  to  show  meutal  anguish,  §  1029. 
physical  and  mental  pain,  ]iersonal  injuries,  §  1242. 
recovery  for  mental  suffering,  aggravated  wrong,  §  1243. 

rule   where  negligence  only  is  alleged  and  where  wrong  was 
wilful,  §  1245. 
personal  injuries,  action  by  husband,  wife  or  parent,  §  1252. 
pleading,  special  damages,  necessity  of  alleging,  §  420,  421. 
prospective  damages,  personal  injuries,  ascertainment,  §  123. 
sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses  and 

special  injuries,  §  672. 
searches,  trespass,  search  for  intoxicating  liquors,  damages  for  humilia- 
tion, mental  anguish,  §  1029. 
slander  and  libel,   damages,  mental  suffering  and  physical  incapacity, 
§1214. 
special  damages,  accusations  not  actionable  per  se,  injury  to  feel- 
ings, §  1221. 
special  damages,  necessity  of  alleging,  §  420. 
suretyship,  express  indemnity,  damages  recoverable,  mental  and  physical 

suffering,  trespass,  §  763. 
telegraphs  and  telephones,  see  also  title  Telegraphs  and  Telephones, 
consequential  damages,  right  to  recover  for  anxiety  and  mortifica- 
tion, §  24. 
delay  in  delivery  of  message,  damages,  §  965. 
delay  in  transmission  of  message  forbidding  marriage  of  daughter, 

damages  for  mental  anguish,  §  964. 
effect  of  statute  allowing  recovery  for  mental  anguish,  messages 

sent  out  of  state,  §  972. 
recovery  for  mental  suffering  independent  of  other  injury,  §  943. 
sick  and  death  me«sa<?es,  recovery  for  mental  suffering,  conflict  of 
decisions,  §  975. 
trespass  to  personal  property,  aggravation  increasing  damages,  injury 
to  feelings,  exemplary  damages,  §  1095. 
special  and  consequential  damages,  §  1101. 
trespass  to  real  property,  aggravation  and  special  damages,  §  1029. 
wilful  or  malicious  injuries,  consequential  damages,  §§  43,  44. 


INDEX.  6021 

Merger 

couipouud  interest,  instances  of  interest  on  interest,  §  374. 
parties,  joint  liability,  extinguishment  or  severance,  §  136. 
vendor  and  purchaser,  contracts,  obligation  of  purchaser,  §  567. 

right    of   seller   of   land    to   recover   purchase   price   and   interest, 
abatement  of  price,  §  567. 

Mesne  Profits 

see  Ejectment. 

action  for  recovery  of  land  as  bar  to  action  for  recovery   of  mesne 

profits,  §  991. 
ascertainment  of  profits,  what  property  withheld,  §  996. 
bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
bonds,  conditions,  instances  of  liability  under  statutes  specifying  certain 

conditions  of  appeal  bonds,   §  537. 
compensation  upon  recovery  of  term,  §  998. 

covenants  for  title,  breach  of  covenants,  set-off  for  mesne  profits,  §  601. 
covenants  of  warranty  and  quiet  enjoyment 

breach,  interest  and  taxes  as  items  of  damage,  §  616. 

nu'asure  of  damages,  conflict  of  laws,  what  law  controls,  §  605. 
consideration   as    measure    of   recovery,   rule    in    England 
and  Canada,  §  607. 
mitigation  of  damages,  §  611. 
damages,  consequential  damages,  §  994. 

costs  of  ejectment  suit  as  damages,  §  993. 
exemplary  damages,  §  9.94. 

limit  of  recovery  to  value  of  use  of  land,  §  994. 
what  may  be  allowed  as  damages,  §  993. 
defenses,  claim  for  improvemeiits,  taxes,  etc.,  §  999. 
evidence,  rental  value,  proof  of,  §  995. 

ferries,  ascertainment   of  profits,  what  property  withheld,   §  996. 
improvements,  ascertainment  of  profits,  what  property  withheld,  §  996. 
interest,  recovery  of  interest  on  mesne  profits,  §  997. 
mitigation  of  damages,  reduction  of  loss  or  benefit,  §  164. 
ofiicer's  neglect,  measure   of  damages  against  officers  for  neglect  of 

duty,  nominal  damages,  §  490. 
parties,  who  may  recover  mesne  profits,  §  992. 
remedy,  nature,  §  992. 
remedy  under  the  code,  §  1000. 

vendor    of    land,    damages    recoverable    by    x^urchaser,    adjustment    of 
counter  demands  on  rescission,  §  587. 

Mexican  Money 

l)ills   and   notes,   necessitv   that   bills  and  notes   be  payable  in  money, 
§  559. 

Michigan 

bills  and  notes,  damages  on  j^rotested  foreign  bills,  re-exchange,  §  563n. 

principal  sum,  certainty,  §  541. 
bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  478. 
breacli  of  mnrriaoe  promise,  damages  for  loss  of -marriage,  defendant's 

wealth,   §  988. 
injury  to  feelings,  and  other  elements  of  damage,  §  986. 
contract  for  particular  work,  breach,  consequential  losses,  contractor 's 

liability,  §  702. 
covenants,  breach,   defenses  and   crosselaims  against  purchase  money, 

§636. 
covenants   against    incumbrances   as   covenant   running   with   the   land, 

damages  recoverable  for  breach,  rule  in  some  states,  §  625. 
covenants    of    warranty    and    quiet    enjoyment,    action    by    covenantee 

against  remote  covenantor,   §  614. 
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death  by  wrongful  act,  children's  loss,  death  of  parent,  §  1267. 

comijensation  for  pecuniary  losses,  exemplary  damages,  §  1263. 
eminent   domain,   compensation,   effect  of   title   and  nature   of   in- 
terest condemned  and  purpose  of  use,  §  1077. 
injury  to  property  not  taken,  ascertainment,  §  1068. 
railroad    proi>erty    condemned    for    railroad    uses,    compensation, 
§  1078. 
escape    of    prisoner,    officers,    neglect    of    duty,    measure    of    damages, 

nominal  damages,   §  489. 
exemplary  damages,  restriction  or  denial,  rule  in  Michigan,  §  399. 
guaranty,  liability  wliere  collateral  is  given,  §  734. 
interest,  allowance,  stockholders '  statutory  liabilities,  §  343. 
landlord  and  tenant,  destruction  of  demised  premises,  effect  as  to  rent, 
§852. 
eviction  of  lessee,  recovery  of  rent  barred,  §  848. 
repairs,  lessee's  duty,  recovery  for  making,  §873. 
master  and  servant,  wrongful   discharge  of   servant,  duty  to  mitigate 

damages,  presumption  of  subsequent  employment,  §  693. 
personal  injuries,  actions,  husband  and  wife,   §  1252. 

loss  of  capacity  for  enjoyment  as  damages,  §  1243. 
replevin,  damages,  increase  in  value  liy  defendant,  §  1154. 
defendant 's  rights,  damages,  mitigation,   §  1159. 
successful    plaintiff   as   wrongdoer,    §  1156. 
slander  and  libel,  defenses,  failure  of  plea  of  justification,  §§  1224,  1225. 
exemplary  damages,  §  1216. 
mitigation,  retraction,  §  1231. 
suretyship,   right  of   recoupment   by   surety,   equitable   off-set   of  joint 

indebtedness,  §  744. 
trespass   to  personal  property,  mitigation  of  damages,  application   of 
property  to  owner's  benefit,  §  1105. 
special  and  consequential  damages,  §§  1101,  1102. 
trespass  to  real  property,  ice  injured,  diversion  of  water,  §  1022. 

trees  and  mining  ores,  liability,  §  1019. 
usury,  effect,  contracts  not  void  for  usury,  §  315n. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, rule  in  various  states,  §  636. 

Middleman 

see  Agency,  Brokers,  etc. 

broker 's  compensation,  manner  of  performance  of  duty,  effect  of  mis- 
conduct, §  683. 

Militia 

consequential  damages,  injury  through  third  person,  desertion  of  alter- 
native hired  to  perform  military  service,  §  33. 
liability,  illustrations,  §  17. 

Milk 

sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  675. 

Mills 

capacity,  evidence,  opinions  on  subjects  of  common  experience  and 
observation,  admissibility,  §  443. 

carriers,  delay  in  transportation  of  supplies,  liability  of  carrier,  knowl- 
edge of  or  notice  to  carrier  that  goods  must  not  be  delayed,  §  913. 

consequential  damages,  breach  of  contract,  proximate  consequences  of 
breach,  illustrations,  §  46. 

construction,  consequential  damages,  certainty  of  damages,  necessity, 
proximate  result  of  act  or  omission,  §  53. 
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construction  of  dams,  consequential  damages,  certainty,  liability  for 

principal  loss  extending  to  details  and  incidents,  §  54n. 
construction  of  railroad,   contract  for  particular  work,  breach,  conse- 
quential losses,  contractor  's  liability,  §  702n. 
covenants,  breach  of  covenants  for  title,  measure  of  damages,  nominal 

damages,  §  600. 
disease,  trespass  to  real  jjroperty,  aggravation,  special  damages,  §  1028. 
eminent  domain 

compensation,  injury  to  property  not  taken,  §  1065. 
ascertainment,  §  1067. 
employee  quitting  vrork,  liquidated  damages,  stipulations  when  damages 

are  uncertain,  §  292. 
fire,  consequential  damages,  certainty  of  damages,  necessity,  proximate 
result  of  act  or  omission,  §  53. 
parties,  joint  right  of  liability  for  tort,  determination,  §  137. 
injury  bv  flood,  consequential  damages  for  torts,  liability,  illustrations, 

§19. 
insurance,  total  loss,  what  constitutes,  §  807. 
lease   of   power,  liquidated   damages,   stipulations   when   damages   are 

uncertain,  §  293. 
leases,  business,  recovery  for  damages  to  business  of  lessee,  §  867. 
repairs,  lessee 's  duty,  recovery  for  making,  §  873. 

lessor's  liability  for  special  and  consequential  damages,  §874. 
machinery,  contracts  for  work,  defects,  consequential  damages,  §  705. 

installment  of  machinery,  damages  for  delay,  §  703. 
mesne  profits,  action  for,  ascertainment  of  profits,  what  property  witli- 

held,  §  996. 
mill  stones  dressed,  contract  for  particular  work,  contractor 's  liability, 

consequential  damages  for  defective  work,  §  705. 
nuisance,  continuity,  wlien  nuisance  is  not  continuous  wrong,  §  1042. 
elements  of  damages,  expenses,  §  1048. 
mitigation  of  damages,  deduction  for  benefits,  §  1056. 
nominal    damages,    liability    of    wrongdoer    of    nominal    damages, 

§  1037. 
pleading,  allegations  of  damage,  §  1060. 
special  elements  of  damages,  repairs,  §  1048. 
pleading,  allegation  of  damage,  nuisance,  §  1060. 

railroad  construction,  evidence,  opinions  on  subjects  of  common  experi- 
ence and  observation,  admissibility,  §  443. 
sales 

breach  of  contract  by  seller,  consequential  damages,  §  662. 
delay  in  delivery,  evidence  of  rental  value,  §  665. 
losses  as  elements  of  damage,  labor  and  expenditures,  §  80u. 
non-delivery      of      property      contracted     for,      consequential 
damages,  §  662. 
breach  of  warranty  as  to  quality  or  quantity,   damages,  interest, 

expenses,  and  special  injuries,  §  672. 
defective  machinery,  sale,  warranty  of  quality,  damages  for  breach, 

interest,  expenses  and  special  injuries,  §  672. 
engine,  sale  of,  warranty  of  quality,  damages  for  l)reach,  interest, 
expenses  and  special  injuries,  §  675. 
trespass,  destruction  of  pro})erty,  damages,  compensation,  §  1015. 

railroads,  occupation    of  land   by   railroad,   liability  for   damages, 

rental  value,  §  1016. 
use  interrupted,  aggravation  and  special  damages,  §  1028. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  rescission,  adjust- 
ment of  counter  demands,  §  587n. 
water,  breach  of  contract  to  supplv,  consequential  losses,  contractor's 
liability,  §  702. 
pollution  of  stream,  right  to  damages,  nominal  damages,  §  10. 
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Mines  and  Mining 
carriers  of  goods 

refusal    to    transport,    damages,    increased    expenditures,    loss    of 
customers,  §  901. 
liability  for  loss  of  shipper's  profits,  notice  to  carrier  of  con- 
tract for  profits,  shipper 's  good  faith,  §  900. 
remote  consequences,  §  902. 
causes  of  action,  entirety,  damage  to  real  property,  §  114. 
successive  actions  for  damage  to  real  property,  §  115n. 
coal,  sales,  liquidated  damages,  stipulations  when  damages  are  uncertain, 
§  293n. 
trover,  measure  of  damages,  value  of  property  enhanced  by  defend- 
ant, §1127. 
contract    for    particular    work,   breach,   liability    for    profits    lost    and 
expenses  incurred,  §  698. 
recovery  bv  contractors,  part  performance  of  severable  contract, 
§  708. 
contracts  for  services,  employee's  liability  for  violation  of  contract, 

recoupment  of  damages,  consequential  losses,  §  695. 
conveyance    of    mining    claim,    liquidated    damages,    stipulation    when 

damages  are  uncertain,  illustrations,  §  293. 
drainage,  contract  for  particular  work,  breach,  defects  to  be  remedied, 
liability  for  expenses  and  consequential  losses,  §  699n. 
percolating  waters,  damnum  absque  injuria,  §  3. 
'eminent    domain,   compensation,   basis   for   estimating   value   of   land, 
§  1074. 
injury   to   property   not   ta&en,    ascertainment    of    damages,    facts 
Tvhich  may  be  considered,  §§  1067-1069. 
expenditures  to  lessen  loss,  §  1073. 
payment,  to  whom  payment  of  compensation  should  be  made,  exist- 
ence of  serA^tude  or  easements,  rights  remaining  in  owner, 
§  1082. 
injunction  bonds,  damages  from  restraint  of  injunction,  §§  527,  528. 
leases,  evidence  of  value,  opinion,  §  446. 

rent,  amount  as  affected  by  subsequent  facts,  §  845. 
malicious  prosecution,  damages,  elements,  expenses,  §  1238. 
oil  wells  on  leased  land,  liquidated  damages,  stipulation  when  damages 

are  uncertain,  §  290. 
operation  enjoined,  injunction  bonds,  damages  from  restraint  of  injunc- 
tion, §  528. 
ores 

sales,  breach  of  contract,  non-delivery  of  property  contracted  for, 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
re-sale  of  goods,  S  647. 
trover,  measure  of  damages,  value  of  property  enhanced  by  defend- 
ant, §1126. 
value  of  property,  proof  of,  §  1113. 
personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 
phosphate,  certainty  of  damages,  anticipated  profits,  §  59n. 
shafts,  eminent  domain,  measure  of  compensation,  §  1064n. 
subterranean  waters,  drainage  into  stream,  damage  without  injury,  §  3. 
trespass,   additional   injury   to   land  beyond   taking   away   timber   and 
minerals,  liability,  §  1021. 
gist  of  action,  who  may  sue,  §  1009. 
license,    damages   where   person   in   possession   under   license   sues, 

§  1012. 
measure  of  damages,  benefit  received,  §  1014. 
mining  ores,  liability  for  destroying  or  carrying  away  ores,  value 

as  affected  by  defendant's  acts,  §§1019,  1020. 
permanent  injury,  estimate  of  damages,  §  1017. 
remediable  injuries,  estimate  of  damages,  §  1018. 
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Mines  and  Mining — eoutinued. 
vendor  and  purchaser 

V       breach  of  contract  by  vendor,  elements  of  damage,  loss  of  bargain, 
mitigation,  §  584. 
rescission,  adjustment  of  counter  demands,  §  587. 

Minnesota  •  t,     i. 

agent's  liability  to  third  persons,  measure  of  damages,  action  without 

authority,  §  798. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
interest,   §  556. 

partial  failure  of  consideration,  §  545. 
principal  sum,  certainty,   §  541. 
stipulations  for  costs  and  attorney 's  fees,  §  564. 
breach  of  marriage  promise,  seduction,  consequences,  §  985. 
carriers  of  goods,  breach  of  contract,  physical  and  mental  suffering,  as 
elements  of  damage,  §  915. 
connecting  carriers,  damages,  interstate  commerce,  §  9.31. 
loss  or  injury  to  good=;,  loss  at  place  of  shipment,  §  924. 
carriers  of  passengers,  injury  to  passenger,  mental  anguish  independent 

of  other  injury,  §  942.  . 

child  birth,  personal  injuries,  premature  birth,  increase  of  suffering, 

§1244.  .  . 

contracts  for  particular  work,  contractor's  right  to  payment,  rights  in 
insurance  monev,  interest,  §  706. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor oil  quantum  meruit,  §  710. 
contracts  for  services,  compensation,  statute  of  frauds,  §  684. 
covenants,  breach,  .defenses   an  1   crossclaims   against  purchase  money, 

§636. 
covenants    of    warranty    and    quiet    enjoyment,    action    by    covenantee 

against  remote  covenantor,   §  614. 
eminent  domain 

assessment  of  benefits  and  damages,  lands  considered,  §  1088. 

time  of  assessment,  §  1083. 
compensation,   effect   of   title   and   nature    of   interest   condemned 

and  purpose  of  use,  §  1077. 
evidence  of  value  and  damages,  §  1089. 
measure  of  compensation,  §  1064. 

railroad    property    condemned    for    railroad    uses,    compensation, 
§  1078. 
exemplary    damages,    parties    liable,    master's    liability    for    acts    of 

servants,   §  410. 
insurance,  -total  loss,  what  constitutes,  §  807. 
interest  on  bills  and  notes,  §  556. 

landlord  and'  tenant,  covenants  of  landlord,  breach,  special  and  conse- 
quential damages,  §  865. 
lessee's  right  to  damages  for  injury  to  business,  §867. 
mitigation  of  damages  by  lessee,  §  871. 

repairs,  lessor's   liability   for   special   and   consequential    damages, 
§  874. 
life  and  accident  insurance,  termination  of  contract,  liability,  §  838. 
machinery  sold,  warranties  of  quality  and  quantity,  breach,  damages, 

§  670. 
mplicious  prosecution,  mitigation,  evidence,  §  1239. 
nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  §  1042. 

interference  with  business,  element  of  dama^e^  §  1054. 
personal  injuries,  actions,  husband  and  wife,   §  1252. 

earning  capacity  diminished,  loss  of  time,  pleading,  §^1247. 
railroads,  animals  injured,  interest,  actions  for  torts,  §  355. 
replevin,  damages,  property  not  returned,  §  1148. 

judenient,  rei^levin  bond^,  actions,  effect  of  change  in  statute,  §  508. 
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suretysliip,  right  of  sultrogation,  availability,  §  736. 
telegraphs    and    telephones,    mental    anguish,    damages,    grounds    upon 
which  liability  is  denied,  §  978. 
negligence  in  transmission  of  message,  knowledge  of  sender's  pur- 
pose, details,  §  971. 
trespass  to  personal  property,  damages,  mental  suffering,  §  1095. 
trespass  to  real  property,  crops  injured  or  destroyed,  damages,  §  1023. 
exemplary  and  statutory  damages,  §  1031. 
occupation  of  land  by  railroads,  damages,  §  1016. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, rule  in  various  states,  §  636. 

Miscarriage 

abusive  language,  assault,  consequential  damages,  nervous  shock  with- 
out impact,  right  to  recover  damages,  §  24. 
breach    of    marriage    promise,    aggravation,    seduction,    consequences, 

medical  expenses,  child-birth,  or  miscarriage,  §  985. 
collision    with    automobile,    consequential    damages,    nervous    shock    as 

physical  injury,  right  to  recovery  for  nervous  shock,  §  22. 
consequential   damages,  act  of  injured  party,  fraud  and  exposure  to 
peril,  §  39. 
liability  of  carriers,  extraordinary  circumstances,  §  36. 
nervous  shock  without  impact,  right  to  recover  damages,  §  24. 
passenger  directed  to  leave  train  three  miles  from  destination,  lia- 
bility for  injuries,  §  36. 
elements  of  damages,  mental  suffering,  §§95,  96. 
eviction  of  tenant,  consequential  damages,  proximate  consequences  of 

act  or  omission,  wilful  or  malicious  injuj-ies,  §  44. 
false  imprisonment  of  husband,  consequential   damages  for  torts,  lia- 
bility, illustrations,  §  19. 
mental  anguish,  necessity  that  anguish  proceed  from  act  causing  physi- 
cal injury,  §  95. 
compensatory   damages,  mental  suffering  independent   of   physical 
harm,  §  96. 
nervous  shock  as  physical  injury,  consequential  damages,  §§  22-24. 
nervous  shock  without  impact,  consequential  damages,  §  21. 
personal  injuries,  consequences  of  injury,  recovery  for  secondary  con- 
sequences, aggravation  of  disease,  §  1244. 
excessive  or  inadequate  verdicts,  discretion  of  jury  as  to  damage, 
instructions,  §  1256u. 
premature  birth   of   idiot,  nervous   shock  as  physical  injury,  conse- 
quential damages,  §  23a. 
threats  to  arrest  debtor,  consequential  damages  for  torts,  liability,  illus- 
trations, §  19. 
nervous  shock  without  impact,  right  to  recover  damages,  §  24. 
wilful  or  malicious  injuries,  consequential  damages,   §  44. 

Mississippi 

attorneys'  fees,  attachment,  bonds,  recovery  of  costs  and  expenses  of 

attachment  suit,  §  516. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
bonds  of  public  officers,  construction,  §  485. 
covenants,   breach,   defenses   and   crossclaims   against  purchase   money, 

Mississippi  rule,  §§  635,  636. 
covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 
and  counsel  fees  as  damages,  §  618. 
suit  against  remote  covenantor,  §  614.  ^ 

death  by  wrongful  act,  facts  to  be  considered  in  estimating  damages, 
§  1268. 
recovery  for  death  of  child,  §  1272. 
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eminent   domain,  compensation,  effect  of  title  and  nature  of  interest 
condemned  and  purpose  of  use,  §  1077. 
property  not  taken,  consequential  injury,   §  1062. 
evidence  of  injury,  annuity  and  life  tables,  §  455. 
exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 

parties  liable,  master 's  liability  for  acts  of  servant,  §  410. 
injunction  vacated,   injunction  bond,   right   of   action,   when   it   arises, 

parties  who  may  sue,  §  522. 
landlord  and  tenant,  condemnation  of  demised  premises,  effect  as  to 
lease,  §  853. 
rent,  lessee 's  liability  for  interest,  §  854. 
marine  insurance,  valued  policies,  admiralty  and  fire,  §  806. 
novation,   bills   and  notes,   stipulations  for   costs  and  attorney 's  fees, 

§564. 
personal  injuries,  compensatory  damages,  pecuniary  and  other  circum- 
stances of  parties,  §  1254. 
telegrams,  negligence  in  transmitting  message,  liability  when  object  of 
sender  is  known,  §  963. 
mitigation  of  damages  by  injured  party,  §  973. 
trespass  to   real  property,   occupation   of  land  by  railroads,   damages, 

§  1016. 
trover,  exemplary  damages,  §  1131. 
usury,  effect,  contracts  not  void  for  usury,  §  315n. 

Missouri 

assessment  of  damages,  default  or  demurrer  as  admission,  §  429. 
attorney 's  fees,  attachment,  bonds,  recovery  of  costs  and  expenses  of 

attachment  suit,  §  516. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
payment,  guaranty  of  payment,  measure  of  liability  of  guarantor, 

§  732. 
stipulations  for  costs  and  attorney 's  fees,  §  564. 
bonds,  public  officers,  construction,  §  485. 

statutory  bonds,  liability  of  sureties,  §  475. 
breach  of  marriage  promise,  excuses  for  breach,  §  990. 

injury  to  feelings,  and  other  elements  of  damage,  §  986. 
carriers   of  goods,  limitation   of  liability  by  contract,  interstate  com- 
merce, §  904. 
carriers  of  passengers,  liability  for  exemplary  damages,  §  951. 
contract  for   particular   work,   certificate   for   architect,   engineer,   etc., 

necessity,  effect,  §  712. 
covenants,  breach,   defenses  and  crossclaims  against  purchase  money, 

§636. 
covenants  against  incumbrances  as  covenants  running  with  the  land, 

damages  recoverable  for  breach,  rule  in  some  states,  §  625. 
covenants   of   seizin   and   good  right  to   convey,  breadi,   mitigation   or 
prevention  of  damages,  §  601. 
nominal  damages,  measure  of  damages,  §  600. 
covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 
and  counsel  fees  as  damages,  §  618. 
suit  against  remote  covenantor,  §  614. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 
damages,  §  1263. 
damages  to  deceased's  estate,  §  1277. 
recovery  for  death  of  child,  §  1272. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
compensation,  effect  of  title  and  nature  of  interest  condemned  and 
purpose  of  use,  §1077. 
wrongdoer's  improvements,  §1076. 
deduction  for  ])enefits,  special  benefits,  §  1084. 
evidence  of  value  and  damages,  §  1089. 
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eminent  domain — continued. 

interest,  element  of  compensation,  §  1091. 

railroad    property    condemned    for    railroad    uses,    compensation, 
§  1078. 
escape    of    prisoner,    ofl&cers,    neglect    of    duty,    measure    of    damages, 

nominal  damages,  §  489. 
exemplary  damages,  death  by  wrongful  act,  pleading  of  damages,  §  426. 
parties  liable,  master  's  liability  for  acts  of  servant,  §  410. 
pleading,  matter  of  aggravation,  necessity  of  alleging,  §  422n. 
insurance,  total  loss,  what  constitutes,  §  807. 

interest,  agreement  for  more  than  legal  rate  after  maturity,  penalty, 
§  318n. 
allowance,  stockholders '  statutory  liabilities,   §  343. 
landlord  and  tenant,  condemnation   of   demised  premises,  effect  as  to 

lease,  §  853. 
malicious  prosecution,  mitigation,  evidence,  §  1239. 
marine  insurance,  valued  policies,  admiralty  and  fire,  §  806. 
nuisance,  elements  of  damage,  interest  and  expenses,  §  1048. 
interest  in  estate,  damages  affected  by,  §  1057. 
permanent    injury,    estoppel    from    recovery    of    future    damages, 
§  1046. 
personal  injuries,  compensatory  damages,  pecuniary  and  other  circum- 
stances of  parties,  §  1254. 
excessive    or    insufficient   verdicts,   power    of    court    over    verdicts, 

§460. 
interest,  actions  for  torts,  §  355. 
loss  of  capacity  for  enjoyment  as  damages,  §  1243. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
railroads,  animals  injured,  interest,  actions  for  torts,  §  355. 
replevin,  damages,  intermediate  injury  and  appreciation,  §  1152. 

property  not  returned,  §  1148. 
telegrams,  mental   anguish,   damages,  grounds  upon  which  liability  is 

denied,  §  978. 
trespass  to  real  property,  trees  and  mining  ores,  liability,  §  1019. 
trover,  damages,  interest  and  value  of  use  of  property,  §  1115. 
usury,  effect,  contracts  not  void  for  usury,  §  315n. 
vendor  and  purchaser,  action  for  purchase  money,  defenses,  and  coun- 
terclaims, rule  in  various  states,  §  636. 

Mistake 

agency,  assumption  of  agency,  liability  to  third  persons,  §  796. 

recovery  of  money  from  agent,  agent's  liability  to  third  persons, 
§799. 
assessment  of  damages,  correction  of  error,  §  434. 
bills  and  notes,  interest,  §  556. 

carriers  of  goods,  losses,  liability  of  carrier,  §  931. 
compensatory  damages,  breach  of  contract,  motive  as  affecting  damages, 

§99. 
compromise  and  settlement,  bills  and  notes,  partial  want  of  considera- 
tion, effect,  §  543. 
contracts  for  particular  work,  certificate  for  architect,  engineer,  etc., 
necessity,  effect,  §  712. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor on  quantum  meruit,  §  710. 
covenants 

breach  of  covenants  for  title,  measure  of  damages,  consideration, 
presumption    of    consideration,    admissibility    of    evidence, 
§594. 
object  of  covenants,  indemnity  if  title  fails,  §  591. 
creditor's  right  to  make  apjilication  of  payments,  §  238. 
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employee  discharged,  mental  anguish,  necessity  that  anguish  proceed 

from  act  causing  physical  injury,  §  95. 
erection  of  building  on  land  of  another,  mitigation  of  damages,  §  1027. 
exemplary  damages,  allowance,  grounds  upon  which  allowed,  §  393. 
injunction  bonds,  damages,  defenses,  scope  of  injunction,  §  530. 
interest,  allowance  on  money  had  and  received,  §  352. 
bills  and  notes,  §  556. 
compound  interest,  computation,  application  and  effect  of  partial 

payments,  §  379. 
right  to  interest  between  partners,  §  342. 
judgment,  necessity  of  judgment  following  verdict,  §  466. 
liquidated  damages,  intention  to  liquidate,  evidence  and  effect  of,  §  284. 
payment,  application  by  creditor,  §  238. 

compound  interest,  computation,  application,  and  effect  of  partial 

payments,   §  379. 
interest  as  between  partners,  §  342. 
person  to  whom  payment  may  be  made,  §  231. 
person  who  may  make  payment,  §  230. 
what  is  not  payment,  setting  aside,  §  217. 
remittitur,  excessive  and  insufficient  verdict,  §  460. 
sale  of  goods  by  factor,  direct  damages,  what  constitutes  direct  dam- 
ages, §  14. 
sales,  breach  of  contract  by  seller,  non-delivery  of  property  in  market, 
damages  recoverable  by  buyer,  §  651. 
executed  sales,  recovery  by  seller  after  rescission  of  contract,  price 

fixed  by  third  party,  §  653. 
right  of  seller  to  recover  purchase  price  and  interest,  abatement  of 
price,  §  567. 
taxes,  payment  of,  recovery  of  interest,  §  337. 

telegraphs  and  telephones,  error  in  transmitting  message,  damages  re- 
coverable, expenses,  §  966. 
mistake  or  change  of  message,  liability  when  object  of  sender  is 
known,  §§  961,  963. 
trespass  to  real  property,  exemplary  damages,  mitigation,  §  1032. 

measure  of   damages  for  taking  and  carrying  away,  timber  im- 
proved, statutory  damage,  §  1020. 
verdicts,  excessive  or  insufficient  verdict,  setting  aside,  §  459. 
rendition  and  amendment  of  verdict,  §  457. 

Mitigation  of  Damages 

absence  of  malice,  §  150. 

admiralty  torts,  mitigation  of  liability,  §  1295. 

agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 
regard  to  commercial  paper,  §  775. 
neglect  by  agent  of  duty  or  agreement  concerning  insurance,  §  772. 
assault,  agreement  to  fight,  §  151. 
payment  of  fine,  §  151. 
provocation,  words,   §  151. 
assessment  of  damages,  cause  of  action,  right  to  controvert,  §  431. 

—  reduction  of  damages,  evidence  of  defendant,  §  430. 
assumpsit,  mitigation  of  damages,  action  for  rebuilding  house,  §  544. 
attachment   bonds,   defenses   or  mitigation   of   damages,  what  may   be 

sliown,  §  515. 
bankruptcy,   mitigation   of   damages,   no   mitigation   when   benefit    not 
derived  from  defendant,  §  158. 
Jjenefit,  no  mitigation  when  benefit  not  derived  from  defendant,  §  158. 
reduction  of  loss  or  benefit,  §  164. 
bills  and  notes,  consideration,  partial  failure  of  consideration,  avail- 
ability of  defense,  §  545. 
defense  as  resting  on  principle  of  rescission  of  contract,  §  548. 
Suth.  Dam.  Vol.  V.— 75. 
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Mitigation  of  Damages — continued, 
breach  of  contract 
'"^    mitigation  of  damages,  §  154. 

measure  of  prevention,  return  of  property,  discharge  of-  plain- 
tiff's  debt,  §156. 
no  mitigation  when  benefit  not  derived  from  defendant,  §  158. 
breach  of  marriage  promise,  §  154. 

certainty  of  damages,  uncertain  mitigation  of  breach,  §  73. 
~         lack  of  chastity,  seduction,  disease,  §  990. 
buildings  destroyed  to  prevent  fire,  §  154. 
burden  of  proof  of  damages,  §  438. 
carriers  of  goods 

breach  of  contract  to  furnish  goods  for  shipment,  charter  parties, 
mitigation  of  damages,  duty  of  carrier,  §§  880,  882. 
shipper's  rights  in  profits  made  by  carrier,  §  881. 
goods  lost  or  injured,  damages  less  than  value  of  goods  at  destiua- 
nation,  §'§  922,  923. 
mitigation  of  liability  by  insurance,  §  929. 
carriers   of   passengers,   negligence   or   breach   of   duty,   mitigation   of 

damages,  §  949. 
character  and  feelings,  injury  to,  §  163. 
consent  of  plaintiff  to  act  complained  of,  §  162. 

contracts   for   services,   employee's   liability   for   violation   of   contract, 
recoupment  of  damages,  consequential  losses,  §  695. 
wrongful    discharge,    duty    to   mitigate    damages,    presumption    of 
subsequent  employment,  §  693. 
contracts  for  work 

delaying  or  stopping  work,  performance  stopped  by  law,  §  714. 

recovery  on  contract  and  quantum  meruit,  consequential  losses, 
mitigation   of    damages,   action   by   contractor   against 
employer,  §  713. 
measure  of  damages,  defects  in  work,  necessity  of  remedying,  lia- 
bility for  expenses  and  subsequential  losses,  §  699. 
covenant  against  incumbrances,  breach  of  covenant,  right  to  recover 

damages,  knowledge  of  incumbrances,  §  620. 
covenants  for  title,  breach  of  covenant,  conveyances,  measure  of  dam- 
ages, §  599. 
mitigation  or  prevention  of  damages,  §§  601,  602. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, partial  breach,  §  609. 
mitigation  of  damages,  §  611. 
"^  elements   of   damages,  losses,   expenses   incurred  to   prevent  or  lessen 
damages,  §  88. 
employer  may  finish  work  at  contractor 's  expense,  §  91. 
extent  of  duty,  §  90. 
vendor  and  vendee,  §  89. 

equitable  doctrine,  §  149. 

escape    of    prisoner,    officers,    neglect    of    duty,    measure    of    damages, 

nominal  damages,  §  489. 
evidence,  intendments  against  plaintiff  for  holding  back  evidence,  §  440. 
res  gestae,  fuller  proof  of  res  gestae  in  trespass,  negligence,  etc., 
§159. 

—  evidence  under  general  allegation  of  damage,   §  418. 
exemplary  damages 

enhancement  and  mitigation  of,  §  404. 

wealth  of  defendant,  scope  of  inquiry,  §405. 
penal  offenses,  §  402. 

restriction  and  denial,  rule  as  to  compensatory  damages,  §  395. 
false  imprisonment,  §  154. 

injunction  bonds,  damages  recoverable,  damages  from  restraint  of  in- 
junction, §  526. 
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insurance,  accident  policies,  scope  of  recovery,  conflict  between  English 

and  American  decisions,  §  836. 
landlord  and  tenant,  abandonment  of  lease,  damages,  §  844. 
entry  to  make  repairs,  §  154. 
mitigation  of  damages  by  lessee,  §  871. 

repairs,  covenant  by  lessor  to  repair,  breach  of  covenant,  measure 
of  liability,  §  872. 
losses  as  elements  of  damages,  expenses  to  prevent  or  lessen  damages, 
§88. 
reduction  of  loss  or  benefit,  §  164. 
malice,  absence  of,  §  150. 
malicious  prosecution,  §  154. 
measures  of  prevention,  return  of  property,  discharge  of  plaintiff 's  debt, 

*§156. 
mesne  profits,  claims  for  improvements,  taxes,   §  999. 
negligence,  official   neglect,   §  160. 

officer  making  modification  of  rule,   §  161. 
nuisance,  §  1055. 

officers,  measure  of  damages  against  officers  for  neglect  of  duty,  nomi- 
nal damages,   §§489,  491. 
payment,  §  167. 

payment  to  plaintiff  after  suit,  effect,  §  436. 

personal  injuries,  allowance  of  exemplary  damages  in  actions  for  per- 
sonal injuries,  §  1253. 
medical  and  surgical  aid,  recovery  of  expenses,  §  1250. 
mitigation  of  damages,  admissibility  of  evidence,  §  1255. 
—=^  plaintiff 's' acts  and  negligences,  §155. 
•—ideading  in  mitigation,  §§165,  166. 

probate  bonds,  guardian 's  bond,  mitigation  of  damages,  §  497. 
-^  quantum   meruit,   evidence   in   reduction   of   damages,   rule   at   common 
law,  §544. 
recoupment,  affirmative  relief  not  obtainable,  §  186. 
notice  of  crossclaim,   §  190. 
validity  of  claim  essential,  §  174. 

bonds,  actions,  effect  of  judgment  in  replevin  suit,  §  506. 

judgment,  what  may  be  shown  in   defense  or  in  mitigation, 
§  507. 
recovery   for    intermediate    injury    and    depreciation    of    property, 
§1151. 

acceptance  of  goods,  buyer's  notice  of  refusal  to  accept,  seller's 
duty  to  mitigate  damages,  §  648. 
liability  for  not  accej^ting,  remedies  of  seller,  §  647. 
breach  of  contract  by  seller,  consequential  damages,   §  663. 
delay  in  delivery*  damages,  §  664. 

"mitigation  of  vendor 's  liability  to  vendee,  §  666. 
delivery  impossible,  damages,  §  655. 
evidence  of  loss,  §  653. 

non-delivery  of   ])roperty  in   market,   damages  recoverable   by 
buyer,  §  651.  ^       c  ceo 

property  not  in  market,  recovery  of  lost  profits,  §  65J. 
purchase  i)riec  paid,  highest  intermediate  value,  vendee's 
duty  to  lessen  damages,  §  656. 
seduction,  damages  recoverable,  exemyilary  and  compensatory  damages, 
evidence  to  be  considered,   §  1283. 
mitigation  of  damages,  consent  of  parent,  §  1284. 
evidence,  chastity,   §1284. 
slander  and  libel,  mitigation,  evidence,  common  reports  as  to  plaintiff  s 
guilt,   §1227. 
provocation,  §§  152,  153. 
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telegrams,  mitigation  of  damages  by  injured  party,  negligence  in  trans- 
mission or  delivery  of  messages,  §  973. 
tender,  right  to  make,  demands,  §  261. 
timber,  unlawful  cutting  of  trees,  §  154. 
trespass,  §  154. 
trespass  to  personal  property,  §  1104. 

aggravation    increasing    damages,    injury    to    feelings,    exemplary 

damages,   §  1095. 
mitigation  of  damages,  ownership  of  property,  motive,  §  1107. 
trespass  to  real  property,  exemplary  damages,  mitigation,  §  1032. 

remediable  injuries,  estimate  of  damages,  §  1018. 
trover,  conversion  of  money  securities,  measure  of  damages,  §  1132. 

mitigation  of  damages,   §§  1138-1141. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  damages,  suits  for  specific  perform- 
ance, §  590. 
elements  of  damage,  loss  of  bargain,  mitigation,  §  584. 
oral  contract,  §  583. 

recovery  when  contract  does  not  fix  price,  §  575. 
vessels,  breach  of  contract  to  furnish  goods  for  shipment,  mitigation  of 
loss,  duty  of  carrier,  §  880. 

MCbs  and  Biots 

elements   of  damage,  expense  incurred  to  prevent   or   lessen   damage, 

extent  of  duty,  §  90. 
interest,  recovery,  statutory  liability  for  riots,  §  330. 
killing  of  prisoners,  private  injuries  covered  by  official  bonds,  §  487. 
trespass  to  personal  property,  mitigation  of  damages,  §  1104. 

Models 

carriers,  delay  in  transportation,  goods  to  be  used  for  competing  for 
prizes,  measure  of  damages,  §  71. 

Molasses 

carriers  of  goods,  freight  charges,  time  when  freight  is  due  and  earned, 
§887. 

Money 

see  also  Currency. 

baggage,  sleeping  car  companies,  liability,   §  956. 

what  constitutes  baggage,  §  954. 
bills  and  notes,  necessity  that  bills  and  notes  be  payable  only  in  money, 
§559. 
value,  §  565. 
carriers 

delay  in  transportation,  liability  of  carriers,  §  905. 

knowledge   of   or  notice   to   carrier   that   goods   must   not   be 
delayed,    §  914. 
duty  of  carrier,  care  of  property,  money  stolen,  §  916. 
characteristics,  §  205. 
Confederate    money,    delay    in    transportation,    negligence,    proximate 

cause,  §  903. 
evidence,  proof  of  pecuniary  items  by  plaintiff,  §  441. 
exchange,  rate  of  exchange,  §§  212,  213. 

factors,  funds,  remitting,  consequences  of  failure  to  obey  orders,  §  785. 
injunction  bonds,  damages  recoverable,  damages  from  restraint  of  in- 
junction, suspension  of  owner's  control  of  property,  §  528. 
judgments,  certainty,  necessity  that  judgment  be  certain,  §  467. 
landlord  and  tenant,  rent  payable  in  specific  articles,  recovery,  §  846. 
Legal  Tender  Act,  §  210. 
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liquidated    damages,    certainty,    contracts    for    payment    of    money, 

§§286,  287. 
losses  as  elements  of  damage,  what  losses  consist  of,  §  79. 
payment,  currency,  §  207. 

breach  of  contract  to  pay  money,  measure  of  damages,  §  76. 
mode  of  payment,   §§  214-216. 
money  of  country  of  performance,  §  206. 
pecuniary  representative  of  value,  Ch.  VI,  §§  205-213. 
presumptions,  value,  effect  of  fluctuations  in  currency,  §  211. 
salvage  services,  amount  recoverable,  interest,  conflict  of  laws,  §  719. 
tender,  amount,  sufficiency,  §  267. 

conditions,  tender  must  be  unconditional,   §  270. 
effect  of  tender,  collateral  securities,  §  277. 

money  paid  into  court,  §  276. 
in  what  money  tender  may  be  made,  §  263. 
manner  of  making,  §  268. 
paying  money  into  court,   §  278. 

necessity   of  paying  money   into  court,    §  274.  ^ 

requisites,  tender  must  be  kept  good,   §  272. 
sufficiency,  amount,  §  267. 

waiver  and  omission  of  tender  on  sufficient  excuse,  §  273. 
trover,  money  securities,  conversion,  action,  measure  of  damages,  §  1132. 
use   prevented,   injunction  bonds,   damages   recoverable,   damages  from 

restraint  of  injunction,  §  527. 
value,  effect  of  changes  in  value  of  money,  §  208. 
effect  of  fluctuation  in  currency,  §  211. 
time  of  contracting,  §  209. 
value  of  bills  and  notes,  solvent  parties,  measure  of  damages,  §  565. 
vendor  and  purchaser  ' 

damages  recoverable  by  purchaser  against  vendor,  adjustment  of 
counter  equities  in   specific  performance,   §  589. 
rescission,  adjustment  of  counter  demands,  §  587. 

Money  Deposited 

liquidated  damages,  stipulation  for  payment  of  fixed  sum  for  partial 
or  total  breach,  §  295. 

Money  Had  and  Received 

breach  of  covenants  for  title,  measure  of  damages,  effect  of  recovery  on 

total  breach,  §  596. 
interest,  allowance  of  interest  on  money  had  and  received,  §  352. 

pleading,  how  interest  claimed  in  pleading,  §  387n. 
mutual  credit,  compensation  by  mutual  demand,  §  148. 
vendor  and  purchaser,  breach   of  contract  by  contract  by  vendor,  de- 
faulting vendee 's  rights,  §  586. 
measure  of  damages,  conflict  of  American  decisions,  §  580. 

Money  Loaned 

agent 's  violation  of  duty,  secret  profits,  §  769. 

breach  of  contract,  certainty  of  damages,  anticipated  profits,  §  60. 

consequential  damages,  liability  under  special  circumstances,   §  51. 
greater  damage  tlian  interest  for  failure  to  loan  money,  §  77. 
measure  of  damages,  failure  to  loan  money,  §  76. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 
§  90. 
broker's  compensation  for  services,  measure  of  compensation,  §683. 

liability,  §786. 
conflict  of  laws 

interest,  effect  of  change  in  law  of  place  of  contract,  §  368. 
law  governing  where  usury  is  involved,  §§  363,  364. 
parties,  in  different  states,  §  361. 
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elements  of  damage,  failure  to  loan  money,  §  76. 
false  representation,  measure  of  damages,  §  1171. 

interest,  agreements  for  interest,  rate  applicable  after  debt 'due,  §309. 
agreements  for  more  than  legal  rate  after  maturity,  not  usury  but 

penalty,  §  318. 
allowance  of  interest  on  money  loaned,  §  325. 

conflict  of  laws,  contracts  between  parties  in  different  states,  §  360. 
effect  of  change  in  law  of  place  of  contract,  §  368. 
effect  of  usury,  §§362,  363. 
necessity  of  demand,  §  3.51. 
right  to  interest,  §  300. 
right  to  interest  between  partners,   §  342. 
suspension,  war  preventing  payment,  §  382. 
payment,  application  by  debtor,  evidence,  §  237. 
usury,  when  contracts  not  void  for  usury,  §  315. 

Money  Paid 

covenants   against   incumbrances,   breach,   amount   paid   to   remove   in- 
cumbrance as  damage,  §  623. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, extinguishment  of  adverse  title  by  covenantee,  §  610. 
interest,  allowance,  money  paid,  §§  326,  327. 
suretyship 

remedy  for   indemnity,   action   against  principal   for   money   paid, 
§745. 
measure  of  recovery,  §  748. 

payment  giving  right  to  reimbursement,  §§  750,  751. 
when  right  of  action  accrues,   §  747. 
vendor    and    purchaser,    breach    of    contract    by    vendor,    defaulting 
vendee  's  rights,  §  585. 
recovery  on  parol  contract,  §  583. 

Money  Stolen 

payment,  what  is  not  payment,  §  217. 

Monopolies 

see,  also,  Combinations  and  Monopolies. 

conspiracy,  business,  measure  of  damages  sustained  by  one  driven  out 
of  business,  §  1174. 

Montana 

bills  and  notes,  stipulations  for  costs  and  attorneys '  fees,  §  564. 

evidence,  physical  examination  of  plaintiff,  §  451. 

injunction  bonds,  damages,  costs  and  expenses,  attorneys '  fees,  §  525. 

interest  on  judgment  pending  review,   §  389. 

replevin,  damages,  property  not  returned,   §  1148. 

trover 

damages,  property  of  fluctuating  value,  §  1118. 
rule  in  particular  states,  §  1111. 

Moral  Obligation 

injury  warranting  right  to  damages,   §  2. 

Morphine  Sold  for  Quinine 

child   killed,   negligence   in   selling   drugs,   nominal    damages,   right   to 
recovery,  statutes  as  to  death  by  wrongful  act,  §  10. 

Mortality  Tables 

covenants  for  title,  breach  of  covenants,  life  estates  conveyed,  ascer- 
tainment of  value,  use  of  life  tables,  §  601. 
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death  by  wrongful  act,  damages,  recovery  by  widow,  §  1265. 

estates  of  decedents,  damages,  pecuniary  loss  to  estate,  §  1277. 
evidence,  annuity  and  life  tables,  admissibility  in  evidence,  §  455. 

personal  injuries,  prospective  damages,  number  of  actions  main- 
tainable, §1251. 
wrongful  dismissal  of  employee,  measure  of  damages,  remedies,  actions, 
§  692.  ' 

Mortar 

sales,  breach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 
expenses  and  special  injuries,  §  672. 

Mortgages 

agency,  authority,  agent  acting  without  or  in  disregard  of  authority, 
damages,  §  787n. 
bills   and   notes,   measure   of   liability  of   agents  for   defaults   in 
regard  to  commercial  paper,  §  776. 
appeal  and  supersedeas  bonds,  liability  if  judgment  is  in  part  for  money 

or  in  rem,  Eule  of  U.  S.  Supreme  Court,  §  533. 
assignment,  consequential  damages,  breach  of  contract,  proximate  con- 
sequences of  breach,  §  45n. 
damages  recoverable  by  vendor  against  purchaser,  recovery  when 

contract  does  not  fix  price,   §  575. 
evidence  of  value,  property  without  market  value,  §  449. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 
payment,  guaranty  of  payment,  measure  of  liability  of  guarantor, 
§  732. 
mode  of  making  payment,  §  216. 
suretyship,  contribution,  basis,  liability  for  costs,  §  756. 
tender,  necessity  that  tender  be  unconditional,  §  270. 
value  of  property,  elements  of  value,  presumptions,  breach  of  con- 
tract to  assign,  §  448. 
attorney's  negligence,  act  or  omission  as  proximate  cause  of  injury,  con- 
sequential damages,  §  30n. 
bills   and   notes,  liability   of   drawer   and   endorser   for   principal   sum 
§555.  ^  ^ 

parol  evidence  to  show  defect  of  consideration,  admissibility,  §  551. 
stipulations  for  attorney's  fees  and  costs,  effect  on  negotiability, 
amount  recoverable,  §  564. 
bond   to  satisfy   mortgage,   breach   of   covenant   to   pay   incumbrances, 

measure  of  damages,  §  631. 
bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  478n. 
cancellation,  measure  of  damages  against  sureties  on  official  bonds,  §  488. 
cause  of  action,  entirety,  damages  accruing  subsequent  to  action,  §  113. 
conflict  of  laws 

interest,  law  governing  where  usury  is  involved,  §  364. 
parties  in  different  states,   §  361. 
covenants,   actions,  defenses   and  crossclaims  against   purchase  money 
New  York  rule,  §633. 
defenses  in  equity,  §  641. 
covenants  against  incumbrances,  breach,  §  621. 

amount    of    incumbrances    as    measure    of    damages,    English    and 

Canadian  rule,  §  624. 
definition,  what  are  incumbrances,   §  620. 
effect  on  executory  contract,  §  621. 
rule  of  damages,  criticism,  §  626. 
remote  losses,  §  622. 
covenants  for  title,  breach  of  covenants  for  title,  damages,  nominal 
damages,  mortgage  foreclosure,  §  602. 


6036  INDEX. 

Mortgages — continued. 

covenants   of  warranty  and  quiet  enjoyment,  breach,   action,  parties, 
§603. 
damages,  §  631. 

existence  of  lien,  satisfaction,  §  609. 
extinguishment  of  adverse  title  by  covenantee,  §  610. 
property  as  consideration,  §  606. 

scope,  remedy  for  breach,  §  603. 
covenants   to   pay  incumbrances,   nature   and  form,   breach,   damages, 

§631. 
creditor's  right  to  make  application  of  payments,  §§  238-240. 
damage  to  mortgaged  premises,  mitigation  of  damages,  reduction  of  loss 

or  benefits,  §  164. 
demand  of  payment,  allowance  of  interest  on  accounts,  §  350. 
discharge  or  satisfaction 

payment,  bill,  note  or  check,   §  225. 

evidence  of  payment,  §  233. 
tender,  conditions,  tender  must  be  unconditional,  §  270. 
dower,  limitations,  incumbrances,  dower  right  subject  to  incumbrances, 

§§  1006,  1007. 
eminent  domain,  interest  on  compensation,   §  1091. 

time  of  assessment  of  damages  and  benefits,  §  1083. 
evidence  of  payment,  §  233. 

express   indemnity,    contracts    varying    from    indemnity,   intent    to    in- 
demnify, when  cause  of  action  arises,  measure  of  recovery,  §  766. 
false   representations,   title  of  real  estate,  false  representations  as  to 

measure  of  damages,  §  1171. 
fences,  releases,  extrinsic  evidence  and  construction,  §  255. 
fire  insurance 

damages,   general  rule,   right   of  mortgagor   to   recover   insurance, 
§821. 
insurance  by  mortgagee,   §  829. 
foreclosure,  agent 's  particular  duties  and  liabilities,  right  of  principal 
to   indemnity,   scope   of   agent's  liability,   §  771. 
appeal   and   supersedeas   bonds,   interest   and   damages,   award   on 
ajspeal,    §  538. 
liability  in  state  courts  if  judgment  is  in  part  for  money  or 
in  rem,  §  534. 
breach  of  contract  to  loan  money,  consequential  damages  recover- 
able only  when  contemplated  by  parties,  §  46. 
greater   damage   than  interest  for  failure   to  pay   or   to  loan 
money,  §  77. 
breach  of  covenants  of  warranty  and  quiet  enjoyment,  measure  of 

damages,  conflict  of  laws,  what  law  controls,  §  605. 
consequential  damages,  breach  of  contract,  proximate  consequences 

of  breach,  illustrations,   §  46. 
evidence  of  payment,  §  233. 

injunction  bonds,  damages  from  restraint  of  injunction,  foreclosure 
enjoined,  §  528. 
defenses,  facts  not  available  as  defenses,  §  529. 
injury  to  crops,  consequential  damages,   §  19. 
interest,  allowance,  money  paid,  §  326. 

allowance  from  time  when  money  ought  to  be  paid,  §  329. 
award  on  appeal,  §§  538,  539. 
compound   interest,   illustrations,    §  374. 

suspension  of  interest,  process,  payment  prevented  by  legal 
process,  §  381. 
liquidated  damages,  amount,  large  sum  to  secure  payment  of  small 

sum,  §  288. 
marshaling    and    distribution,   principle    on    which    priority    deter- 
mined, §  197. 
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rights  where  one  creditor  may  resort  to  two  funds  and  another 
to  only  one,  §  145. 
measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §  490. 
measure  of  damages  against  sureties  on  official  bonds,  §  488. 
payment,  mode  of  making  payment,  §  216. 
penalties,  limit  of  recovery,  interest,   §  478. 
restitution  after  reversal  of  judgment,  §  469. 
sale,    value    of    mortgaged    land    conveyed,    false    representations, 

damages,  §  1174. 
suretyship,  right  of  surety  to  compel  payment  by  debtor,  §  749. 
tender,  when  tender  may  be  made,  §  262. 
usury,  recovery  under  usury  statute,  §  317. 

vendor   and   purchaser,   action   for   purchase   money   defenses   and 
counterclaims.  New  York  rule,  §  633. 
rule  in  various  states,  §  636. 
fraud,  deed  executed  rather  than  mortgage,  measure  of  damages,  §  1171. 
false  representations,  measure  of  damages,  elements,  costs  of  suit, 
§  1173. 
reliance  on  representations,  negligence  of  injured  party,  §  1168. 
remote,  conjectural  and  contingent  damages,  §  1175. 
sale  of  mortgage  induced  by  fraud,  damages,  §  1171. 
guaranty,  measure  of  guarantor 's  liability,   §  729. 

guarantor 's  liability  where  collateral  is  given,   §  734. 
lost  profits,  remote  damages,  §  729. 

payment,    application,    general    payments    applied    to    debt,    least 
secured,  §  245. 
guaranty  of  collection,  liability  for  costs,  diligence,  §  733. 
injunction  bonds,  damages,  facts  not  defenses,  §  529. 

damages  from  restraint  of  injimction,  §  526. 
injury  to  property,  security  diminished,  measure  of  damages,  §  1034. 
insurance,  collateral  security,  life  insurance  as  collateral  security,  viola- 
tion of  condition  by  insured,  §  834. 
injury,  extent,  measure  of  damages  on  open  policies,  §  81. 
interest,  agreements  for  interest,  rate  applicable  after  debt  due,  §  308. 
allowance  of  interest  on  account,  §  350. 
conflict  of  laws,  contracts  between  parties  in  different  states,  §  361. 

effect  of  usury,  §  364. 
debt,  interest  due  by  agreement  as  debt,  §  371. 
liquidated   damages,   certainty,   contracts   for   payment   of   money^ 

§286. 
rate  applicable  after  debt  is  due,  §  308. 
right  to  interest  as  affected  by  marital  relation,  §  341. 
suspension,  miscellaneous  cases,  §  380. 

payment  prevented  by  legal  process,  §  381. 
tender  stopping  interest,  when  tender  may  be  made,  §  385. 
landlord  and  tenant,  actions   for  use  and  occupation,  measure   of  re- 
covery, evidence,  §  843. 
breach  of  covenant  of  quiet  enjoyment,  general  rule  of  damages, 

§864. 
mortgagee  in  possession,  interest  as  between  landlord  and  tenant, 
§  339. 
liquidated  damages,  certainty,  contracts  for  payment  of  money,  §  287. 

interest  as  damages,  §§286,  287. 
marshaling  and  distribution,  effect  of  creditor  releasing  part,  §  194. 
rights  of  creditors  where  funds  belong  to  two  depositors,  §  196. 
sale  subject  to  encumbrances,   §  193. 
official  bonds,  private  injuries  covered  by  official  bonds,  §  487. 
payment,  application   by  creditor,   §§  238,   240. 
application  by  debtor,  §  236. 
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breach  of  contract  to  pay  special  obligations,  measure  of  damages, 

§§  77,  79. 
collaterals  collected  or  lost  by  negligence  of  collector  as  payments, 

§  228. 
extension  of  time,  breach  of  contract,  elements  of  damage,  losses, 

§79. 
general  payment  applied  to  debt  least  secured,  §  245. 
gift  inter  vivos,  payment  by,   §  221. 

indemnity,  damages  recoverable,  mental  and  physical  suffering,  lia- 
bility for  original  trespass,  §  763. 
note,  bill  or  check,  payment  by,  §  229. 
person  to  whom  payment  may  be  made,  §  231. 
person  who  may  make  payment,  §  230. 
pro  rata  application,  §  242. 
power  of  sale,  breach  of  contract  not  to  exercise  power,  elements  of 

damage,  losses,  §  79. 
records,  agent's  particular  duties  and  liabilities,  duty  to  record,  prin- 
cipal's right  to  indemnity,  §771. 
entry  of  satisfaction,  officers,  neglect  of  duty,  measure  of  damages, 

nominal  damages,  §  490. 
neglect   of   clerk   to   index   mortgage,    damages,   losses,   attorney's 

fees  in  defending  suit,  §  83n. 
servant's  violation  of  contract,  recoupment  of  damages,  consequen- 
tial losses,  §  695. 
redemption,  breach  of  contract,  elements  of  damage,  losses,  §  79. 
refusal  to  execute,  breach  of  contract,  damages  recoverable  by  vendoi 

against  purchaser,  measure  of  damages,  §  570. 
release  of  payment  of  mortgage,  who  may  execute,  §  256. 
removal  of  fixtures,  mitigation  of  damages,  reduction  of  loss  or  benefit, 

§164. 
rent,  apportionment  of  rent,  §  849. 
replevin 

bonds,  actions,  defenses,  mitigation  of  damages,  §  50  7n. 

judgment,  what  may  be  shown  in  defense  or  in  mitigation, 
§507. 
damages  for  detention,  recovery  of  value  of  use  of  property,  §  1144. 
defendant's  rights,  damages,  §  1155. 
mitigation  of  damages,  §  1159. 

recovery  of  damages  as  affected  by  title  or  interest  in  prop- 
erty, §  1160. 
judgment,  option  of  taking  property  or  its  value,  §  1148. 
sales,   attachment    bonds,   wrongful    attachment,    damages    recoverable, 
§  512. 
breach  of  contract,   action  by  purchaser   against   seller,  proof   of 

value  of  property,  §  654. 
marshaling  assets,  distribution,  sale  subject  to  incumbrances,  §  193. 
warranties  of  title,  existence,  §  668. 
sale  of  goods,  trover,  mitigation  of  damages,  §  1138. 
sale  of  mortgaged  land,  broker 's  compensation,  amount,  basis  for  com- 
putation, §  683. 
fraud,   false    representations,   remote,   conjectural    and    contingent 
damages,  §  1176. 
strict  foreclosure,  instances  of  interest  on  interest,  §  374. 
suretyship 

creditor 's   duty   to   realize   on   securities,   limitation   of   release   to 
injury  sustained  by  surety,  §  738. 
refusal  of  payment,  application  of  deposits  to  indebtedness, 
§737. 
express   indemnity,   contracts   varying   from   indemnity,   causes   of 
action,  measure  of  recovery,  §  766. 
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measure  of  surety 's  liability,  §  723n. 

surety's  remedies  for  indemnity,  contribution  between  co-sureties, 
basis  of  contribution,  liability  for  torts,  §  756. 
indemnification  of  surety  by  principal,  adjustment  of  rights  of 

co-sureties,  §  758. 
payment  giving  right  to  reimbursement,  §  750. 
riglit  of  surety  to  compel  debtor  to  pay,  §  749. 
right  to  call  upon  creditor  to  collect  debt,  damages,  §  741. 
tender,  by  whom  tender  may  be  made,  §  264. 
effect,  collateral  securities,  §  277. 
necessity  that  tender  be  unconditional,  §  279. 
persons  to  whom  tender  should  be  made,  §  265. 
requisites,  in  what  money  tender  must  be  made,  §  263. 
time  of  making  tender,  §  262. 
title  insurance,  nature  of  contract,  §  840a. 

trespass,  injunction  bonds,  damages  from  restraint  of  injunction,  §  526. 
trespass  to  personal  property,  title  or  interest  of  plaintiff  in  property, 

amount  of  damages  recoverable,  §  1097. 
trover 

damages,  general  rule,  exception  as  to  place  of  conversion,  §  1109. 
limitation    of    recovery    to    plaintiff's    interest    in    property, 
§§1136,  1137. 
special   or  consequential  damages,   §  1129. 
time  of  conversion,  §  1112. 
usury,  who  may  take  advantage  of  usury,  §  314. 
value  of   property,  evidence,  actual  sales,  offers  for  property,  market 

quotations,  §  447. 
vendor  and  purchaser 

breach  of  contract  by  purchaser,  measure  of  damages,  §  570. 
assumption  of  mortgage,  notes  given  for  price,  §  571. 
interest  on  purchase  money,  §  577. 
breach  of  contract  by  vendor,  adjustment   of  counter  equities  in 
specific  performance,  §  589. 
measure  of  damages,  nominal  damages,  elements  of  damages, 
§582. 

Motions 

injunction  vacated,  injunction   bonds,  right  of  action,  when   it  arises, 

parties  who  may  sue,   §  522. 
set-off  of  judgments,  nature   of   action  immaterial,   foreign   judgment, 
§  203. 
when  granted,  §  199. 

Motive 

attachment,  bonds,  exemplary  damages,  §§  513,  514. 

contracts,  breach  of  contract,  exemplary  damages,  compensation,  wrong 

done  with  bad  motive,  violation  of  contract,  §  390. 
damnum  absque  injuria,  §  3. 

elements  of   damage,  motive,   confusion  of  goods,  how   motive   affects 
consequences,  §  101. 
distinction  made  for  bad  motive,  contracts,  §  99. 
tort  actions,  §  100. 
exemplary  damages,  compensation,  wrong  done  with  bad  motive,  viola- 
tion of  contract,  §  390. 
malice  in  law  and  malice  in  fact,  §  394. 
injunction  bond,  ])0wer  of  court  of  equity,  §  521. 
right  to  compensation  not  affected  by  motive,   §  98. 
sales,  breach  of  contract  by  seller,  non-delivery  of  property  in  market, 
damages  recoverable  liy  ])uyer,  §651. 
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trespass  to  real  property,  exemplary  damages,  mitigation,  §  1032, 
use  of  property,  damnum  absque  injuria,  §  3. 

Mules 

automobiles  frightening  mule,  consequential  damages,  nervous  shock  as 
physical  injury,  right  to  recovery  for  nervous  shock,  §  22. 

carriers  of  goods,  loss  or  injury  to  property,  recovery  for  expenses  and 
labor  in  lessening  loss,  §  921. 

sales,  telegraphs  and  telephones,  knowledge  of  sender 's  purpose,  details, 
§969. 

Multiplicity  of  Suits 
see  also  Equity. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, diversity  of  decision,  §  632. 

Municipal  Bonds 

bills  and  notes,  liability  of  drawer  and  endorser  for  principal  sum,  §  555. 
interest,  miscellaneous  case  of  suspension  of  interest,   §  380. 
issue  of  bonds  enjoined,  injunction  bonds,  damages  recoverable,  dam- 
ages from  restraint  of  injunction,  §  526. 

Municipal  Corporations 

actions,   defenses,  circuity   of   action,   operation   of   principle   in   favor 

of  plaintiff,  §  145. 
attorney's     fees,     injunction    bonds,     damages,     costs     and     expenses 

attorneys'  fees,  §  524. 
bonds,  interest,  suspension,  miscellaneous  cases,   §  380. 
certificate  of  indebtedness,  payment,  genuineness  of  certificates,  §  223. 
claim   against  municipality,   ad   damnum,  limit  of  recovery,   erroneous 
claim  of  damages,  §  417. 
amendment  of  claim  for  personal  injuries,  erroneous  claim,  effect, 
§417. 
compensation   of  laborers,  effect   of  statutes  fixing  rate,   damages  for 

breach  of  contract,  §  678. 
culvert,   child   falling   into,   consequential  damages   for   torts,  liability, 

illustration,   §  18. 
debts,  payment,  place  of  paynient,  §  214. 
elements   of   damage,   losses,   indemnity   to   municipality,   counsel   fees, 

§83. 
eminent  domain,  assessment  of  damages  and  benefits,  lands  to  be  con- 
sidered, §  1088. 
compensation,  basis  for  estimating  value  of  land,  §  1074. 
deduction  for  benefits,  special  benefits,  §  1084. 
exemplary  damages,  liability  of  municipalities  for  exemplary  damages, 

§412. 
funds,  tender,  to  whom  tender  may  be  made,  §  265. 
indemnity  to   municipality,  losses   as   elements   of   damage,   notice   to 

defend  action,  §  83. 
injunction  bonds,  recovery  of  costs  and  expenses,  attorney 's  fees,  §  524. 
interest,  allowance  against  government,  §  332. 
allowance  on  taxes,  §  337. 
condemnation  proceedings,  §  336. 

demand,  necessity  to  secure  allowance  of  interest,  §  351. 
statutory  liability  for  riots,  §  330. 
leases,  business,  recovery  for  damages  to  business  of  lessee,  §  868. 

repairs,  breach  of  covenant  to  repair,  measure  of  liability,  §  858. 
licenses,  revocation  of  licenses  as  damnum  absque  injuria,  §  3. 
mobs  and  riots,  interest,  allowance  of  interest,  statutory  liability  for 
riots,  §  330. 
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mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 
§90. 
officers  and  agents,  dismissal,  exemplary  damages,  liability  of  munici- 
palities, §  412. 
liquidated   damages,   contracts,   validity,   §  279. 
parties,  joint  and  several  liability  for  torts,  §  140. 
tender,  persons  to  whom  tender  should  be  made,   §  265. 
ordinances  regulating  water  companies,  liquidated   damages,  evidence 

and  effect  of  intention  to  liquidate,  §  284. 
payment,  place  of  making  payment,  §  214. 

railroad  aid,  contracts  for  particular  work,  breach,  defects  to  be  reme- 
died, liability  for  expenses  and  consequential  losses,  §  699n. 
liquidated  damages,  mode  of  liquidating,  computation  of  time,  §  281. 
sidewalks,  see  Sidewalks, 
sinking  fund,  certainty  of  damages,  failure  of  municipal  corporations  to 

provide  sinking  fund,  §  74. 
streets,  see  Highways  and  Streets, 
tender,  interest,  necessity  of  demand,   §  351. 
trespass   to  real  property,   destruction,   damages,    §  1015. 
warrants,  cause  of  action,  severance  of  entire  demand,  §  109. 
payment,  what  is  not  payment,   §  217. 

Murder 

civil  damage  laws,  actions,  parties  who  may  sue  for  injury  under  civil 
damage  laws,  §  16. 

Museum 

carriers  of  goods,  delay,  liability  where  facts  are  known,  §  913. 
loss  of  property,  liability  for  mental  suffering,   §  915. 

Music  and  Musical  Instruments 

baggage,  what  constitutes  baggage,  §  954. 

sale  of,  liquidated  damages,  payment  of  fixed  sum  for  partial  or  total 
breach  of  contract,  §  294n. 

Mutilation 

notes,  payment,  what  is  not  payment,  §  217. 

Mutual  Credits 

compensation  by  mutual  demand,   §  148. 
payment,  mode  of  payment,   §  215. 

N      ^ 

Names 

beneficiaries,  death  by  wrongful  act,  pleading  of  damages,  §  426n. 

National  Banks 

see  Banks  and  Banking, 
usury,  effect  of  usury,   §  313. 

Natural  Consequences  of  Acts 

see  Consequential  Damages;  Proximate  Eesult. 
consequences   of   damages,  right  to  recover,    §  16. 

Navigable  Waters 

see  also  Ri])arian  Owners;  Vessels;  Waters  and  Water  Courses, 
collision   of  boats,  consequential  damages,   §  18. 
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cousequential  damages,  act  complained  of  must  be  efficient  cause  of  dam- 
age, §  30. 
dams,  negligence  in  operation,  consequential  damages,   §  19. 
nuisance,    interference   with   business,   element   of    damage   as    distinct 
injury  affecting  premises,   §  1054. 
private  nuisance,  special  damages,  necessity  of  alleging,  §  420. 
obstruction  to  navigation 

carriers   of   goods,   delay   in  transportation,   negligence,   proximate 
cause,  §  903. 
freight  charges,  time  when  freight  is  due  and  earned,  §  887. 
consequential   damages,   certainty,   recovery   of   items   of   damages 
which  are  certain,  §  55. 
intervening  cause,  §  38. 

liability  for  principal  loss  extending  to  details  for  incidents, 
§54. 
elements    of   damages,    §  1048. 

interference   with  business,   element   of   damage,    §  1054. 
public  wrongs,  obstruction  of  canal,  right  to  damages,  §  4. 
salvage  service,  amount  recoverable,  considerations  upon  which  com- 
pensation is  fixed,  conflict  of  laws,  §  719. 

Ne  Exeat 

failure  to  prosecute,  consequential  damages,  breach  of  contract,  proxi- 
mate consequences  of  breach,  illustrations,   §  46. 

Nebraska 

attachment   bonds,   damages   recoverable,    §  512. 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 

stipulations  for  costs  and  attorneys '  fees,  §  564. 
bonds,    statutory    bonds,   liability    of    sureties,    §  475. 
covenants  for  title,  construction  of  covenant  of  seizin,  what  constitutes 

breach,    §  591. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
compensation,   effect   of   title   and   nature   of   interest   condemned 
and  purpose   of  use,   §  1077. 
wrongdoer's    improvements,    §1076. 
evidence  of  value  and  damages,  §  1089. 
property   not  taken,  consequential   injury,    §  1062. 
evidence    of    injury,    annuity    and   life   tables,    §  455. 

physical  examination  of  plaintiff,   §  451. 
execution  enjoined,  injunction  bonds,  damages  from  restraint  of  injunc- 
tion,   §528. 
exemplary  damages,  restriction  or  denial  of  exemplary  damages,  §  398. 
injunction  bonds,  damages,  costs  and  expenses,  attorneys '  fees,   §  525. 
insurance,  total  loss,  what  constitutes,  §  807. 

interest,  compound  interest,  interest  on  instalments  of  interest,  §  375. 
landlord  and  tenant,  partial  destruction  of  demised  property,  effect  as 

to  rent,   §  851. 
malicious  prosecution,  mitigation,  evidence,  §  1239. 
replevin 

damages,  increase  in  value  by  defendant,  §  1154. 

property   not  returned,   §  1148. 
parties,   who  may   sue,   §  1143. 
trespass   to   personal    property,    special    and    consequential    damages, 

§§1101,  1102. 
trespass  to  real   property,   occupation  of  land  by   railroads,   damages, 
§  1016. 
trees   and   mining   ores,   liability,   §  1019. 
trover,  evidence  of  value,   §  1113. 
usury,  effect,  contracts  not  void  for  usury,   §  315n. 
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vendor  and  purchaser,  breach  of  contract  by  vendor,  measure  of  dam- 
ages, conflict  of  American  decisions,   §  579. 

Neck  Injured 

evidence,  pliotographs  as  evidence  of  damages,   §  454. 

Negligence 

see  Personal  Injuries;    Telegraphs  and  Telephones,  and  similar  titles, 
agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 
regard    to    commercial   paper,    §§  775,    776. 
duty   of   agent  to  inform  principal,  reports,   §  769. 
duty   of    agent   to    render   accounts,   effect    of   misrepresentations, 

§784. 
insurance,    neglect    by    agent    of    duty    or    agreement    concerning 

insurance,   §  772. 
liability   for   acts   of    agents,   exemplary   damages,   parties    liable, 

liability  of  master  for  acts  of  servants,  §§  408,  409. 
liability   of   agent   for   tort,    §  800. 

particular   duties   and   liabilities   of   agent,   right   of   principal   to 
indemnity,  scope  of  agent's  liability,  §771. 
architects,  negligence,  parties,  joint  liability,  extinguishment  or  sever- 
ance, §  136. 
assessment  of   damages,  evidence  of  defendant  in  reduction  of  dam- 
ages,  §  4.30. 
attachment,  forthcoming  bonds,  measure  of  damages,  §  518. 

oflBicer's  neglect,  measure  of  damages  against   officers  for  neglect 
of  duty,  nominal  damages,  §  490. 
attorneys,  act  or  omission  as  proximate  cause  of  injury,"  consequential 
damages,    §  30n. 
actions  for  compensation,  value  of  services  rendered,  admissibility 

of  evidence,  §  682. 
employee  's  liability  for  violation  of  contract,  recoupment  of  dam- 
ages, consequential  losses,  §.695. 
measure  of  agent 's  liability,  defaults  in  regard  to  bills  and  notes, 
§776. 
bailments,   employee's   liability  for   violation   of   contract,   recoupment 

of  damages,  consequential  losses,  §  695. 
bills   and   notes,   partial   failure   of   consideration,   nature   of   defense, 
cross-action,  §  546. 
value   of  bills   and   notes,   solvent   parties,   measure    of   damages, 
§565. 
bonds,  measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,    §  489. 
bonds  of  emjiloyees,  suretyship,  contract  not  to  be  extended  by  construc- 
tion  rule   as   to   bonds    of   surety   companies,    §  725. 
brokers,   agency,   duties,  liability,  disregard   of  instructions,   §  786. 
burning  of  building,  tort,  parties,  joint  right  or  liability,  determination, 

principles,   §  137. 
carriers  of  goods,  apportionment  of  damage,  mutual  fault,  §  928. 

delay,  knowledge  of  or  notice  to  carrier  that  goods  must  not  be 
delayed, "^§913. 
liability   for  loss    of   market   value   of   property,   quantity   or 
quality,  §  906. 
basis    of    rule,    §  907. 
liability  for  negligence  proximate  cause,  §  903. 
notice  of  arrival,  neglect  to  give  notice  of  refusal  to  receive 

goods,   §910. 
transportation  of  dead  bodies,  physical  and  mental  suffering 
as  elements  of  damage,  §  9i5. 
dutv  of  carrier,  care  of  propertv,  burden   of  proof  as  to   injurv 
or   loss,    §  917. 
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carriers  of  goods — continued. 

freight  charges,  recoupment  against  freight,  negligence  or  viola- 
tion  of   contract,    §  896. 
goods  lost  or  injured,  apportionment  of  damages  in  case  of  mutual 
fault,   §  928. 
goods   having  market  value,   damages,    §  918. 
proof  of  value,   §  933. 

qualification  of  carrier's  liability  by  notice,  effect  of  Carmack 
Amendment  to  Interstate  Commerce  Act,   §  926. 
limitation  of  liability,  contracts,  limitation  of  common  law  liability, 

Carmack    Amendment,    §  904. 
perishable   property,   liability   of  carrier,   property   not   protected 
from  weather,  §  931. 
carriers    of   passengers,   nature    of    obligation,   liability    of   carrier   in 
tort,    §934. 
negligence   or   breach   of   duty,   damages   recoverable,   nature   of 
injury,  §942. 
exemplary  damages,  difference  in  rule  in  some  states,  §  951. 
cause  of  action,  entirety,  damage  to  property  and  personal  injury,  §  118. 

splitting,  necessity  and  advantage  of  successive  actions,  §  127. 
consequential  damages,  §  16. 
acts  of  third  persons,  §  40. 
certainty,  recovery  for  successive  consequences  of  act  or  omission, 

§57. 
liability  as  affected  by  extraordinary  circumstances,  illustrations, 

'§35. 
nervous  shock  without  impact,  right  to  recover  damages,  §  24. 
proximate   consequences    of   act    or    omission,   wilful   or   malicious 

injuries,  §  43. 
right  to  damages,  §  16. 

stockholder's  right  of  action  for  negligence  in  conducting  corpora- 
tions, injury  through  third  person,  §  33. 
construction   of   building,   cause   of   action,   entirety,   damage   to   real 

property,  §  116. 
contracts   for   services,   express   contracts,    necessity   of   full   perform- 
ance, inability  to  perform,  stipulation  for  notice  where  servant 
quits   employ,    §  690. 
implied  contracts,  right  to  recover  for  services  rendered,  §  679. 
contracts  for  work,  breach  of  contract,  contractor's  liability,  general 
rule,  liability  for  profits  lost  and  expenses  incurred,   §  698. 
defects,  consequential  damages,   §  705. 
contractual  exemptions  from  liability  for  damages,  §  6. 
contributory  negligence,  admiralty,  torts,  damages  recoverable,  effect 
of  contributory  negligence,   §§  1286,  1288. 
mitigation   of  damages,    §  155. 

trespass  to  personal  property,  mitigation  of  damages,   §  1104. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, conflict  of  laws,  what  law  controls,   §  605. 
death,  action,  right  of  action  at  common  law,  §  1259. 
elements   of  damage,  mental  suffering,    §  95. 

value  of  property,   §  105. 
eminent  domain,  deduction  for  benefits,  special  benefits,  §  1087. 

injury   to   property  not   taken,    ascertairmient   of   damages,   facts 
which  may  be  considered,  §  1068. 
exemplary  damages,  allowance,  grounds  upon  which  allowed,  §  393. 
liability  of  municipalities,  §  412. 
malice  in  law  and  malice  in  fact,  §  394. 
restriction  and  denial,  Massachusetts  rule,  §  397. 

rule  in  Connecticut,  §  400. 
rule  of  United  States  Supreme  Court,   §  392. 
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factors,  accounts,  duty  of  factor  to  render,  effect  of  misrepresentation, 
§784. 
sale   of   goods,   care,   factor 's   duty,    §  777. 

liability  for  making  sale  on  unauthorized  terms,  §  782. 
measure  of  liability,  sale  at  unauthorized  price,  §  778. 
Federal  Employers'  Liability  Act,  see  Federal  Employers'  Liability 

Act. 
fraud,    false    representation,    belief    of    defendant    in    representations, 
§  1169. 
reliance  on  representations,  negligence  of  injured  party,  §  1168. 
gross  negligence 

mental   suffering,   compensatory    damages,   mental  suffering   inde- 
pendent of  physical  harm,  §  96. 
necessity  that  anguish  proceed  from  act  causing  physical  in- 
jury,   §  95. 
guaranty,  measure  of  guarantor's  liability,  lost  profits,  remote  dam- 
ages,  §  729. 
imputed  negligence,  personal  injuries,  mitigation  of  damages,  admis- 
sibility  of   evidence,   §  1255. 
interest,    actions   for   torts,    §  355. 

allowance  against  agents,  trustees  and  officers,  §  353. 
leases,  covenants,  exemplary  damages  for  breach  of  various  covenants, 
§866. 
covenants  not  to  sublet  or  assign,  liability  for  breach,  proximate 

cause  of  loss,  improper  use  of  premises,  §  861. 
mitigation  of  damages  by  lessee,  §  871. 

partial  destruction  of  demised  property,  effect  as  to  rent,  §  851. 
rent,  duty  to  pay,  effect  of  partial  destruction  of  demised  property, 

liability  under  statutes,   §  851. 

rent  payable  in  specific  articles,  recovery,   §  846. 

repairs,  breach  of  covenant  to  repair,  measure  of  liability,  §  858. 

lessor's  liability  for  special  and  consequential  damages,  §  874. 

lessee 's  duty,  recovery  by  lessee  for  making  repairs,    §  873. 

losses  as  elements  of  damages,  expenses  to  prevent  or  lessen  damages, 

§88. 
master  and  servant,  exemplary  damages,  parties  liable,  master's  liabil- 
ity for  acts  of  servant,  §  408. 
express   indemnity,   damages  recoverable,   costs,   expenses   and   at- 
torney 's    fees,    remote   and    consequential   losses,    §  762. 
servant's  violation  of  contract,  recoupment  of  damages,  consequen- 
tial losses,  §  695. 
mitigation  of  damages,  evidence  disclosing  fact,  reducing  injury,  §  159. 
plaintiff 's   acts   and  negligences,   §  155. 
pleading,   §  166. 

res    gestffi,    fuller    proof    of    res    gestae    in    trespass,    negligence, 
etc.,  §  159. 
money  paid,   allowance  of  interest,   §  326. 

nervous  shock  as  physical  injury,  consequential   damages,   §  22. 
nervous   shock   without  impact,  consequential  damages,   §  21. 
officers 

negligence   of, '  attachment   bonds,   wrongful   attachment,   damages 
recoverable,  §  512. 
measure  of  damages,  against  officers  for  neglect  of  duty,  nom- 
inal damages,  §§489-492. 
official  bonds,  measure  of  damages  against  sureties,    §  488. 

private  injuries  covered  by  official  bonds,  §  487. 
parent  and  child,  child  run  over  by  vehicle,  items  of  special  damages, 

§952. 
parties,  joint  and  several  liability  for  torts,   §§140,  141. 
payment  by  note,  bill  or  check,   §  229. 
Suth.  Dam.  Vol.  V.— 76. 
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payment,    collaterals   collected   or   lost   by   negligence   of   collector    as 

payments,  §  228. 
personal  injuries,  interest,  allowance  of  interest  in  actions  for  torts, 
§  355. 
pain    and    suffering,    recovery    for    mental    suffering,    rule    where 
negligence    only   is    alleged    and   where   wrong   was   wilful, 
§  1245, 
pleading,   aggravation,  necessity   of   alleging  matters   of   aggravation, 

§422. 
proximate  cause 

consequential   damages,    §  16. 

act  complained  of  must  be  sufficient  cause  of  injury,  §§  29,  31. 
quantum  meruit,  recovery  for  services,  evidence,  defenses,  §  679. 
railroad's    negligence,    collision,    consequential    damages,    extension    of 

liability  by  statutes,  §  16. 
releases,  extrinsic  evidence  and  construction,  §  255. 

measure  of  damages  against  officers  for  neglect  of  duty,  nominal 
damages,  §  491. 
restitution   after   reversal   of  judgment,   compensation   for  loss   of  use 

of   property,   liability   of   third   parties,   §  469. 
sales,  acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,  damages,  remote  losses,   §  649. 
salvage  service,   forfeiture   of   right  to   compensation,   §  721. 

nature  of  peril,  duty  of  claimant,  persons  who  may  be  salvors, 

§§  716,   717. 
necessity  of  saving  property,  §  718. 
set-off,    counterclaim   and   recoupment,    acts    which   may   be    basis    for 
recoupment,    §  181. 
connection  between  cause  of  action  and  cross-claim,   §  183. 
fraud,  breach  of  warranty,  negligence,  etc.,  §§  179,  180. 
liquidated   and   unliquidated    damages,    §  185. 
validity  of  claim  essential,  §  174. 
suretyship,    creditors'    duty    to    realize    on    securities,    application    of 
deposit  to  indebtedness,   §  737. 
surety's  right  to  defend  between  principals,   §743. 
telegrams,    delay    in    transmission    or    delivery    of   messages,    damages 
recoverable,    §  961. 
knowledge   of  sender 's   purpose,    §  968. 
liability  when  object  of  sender  is  known,   §  961. 

mistake  or  change  of  message,  illustration,  §§  962-964. 
limitation  of  liability,  extent  of  power  to  limit  liability,  persons 

bound  by  stipulations,  conflict  of  laws,  §  958. 
loss  of  employment  and  profits  of  business,  §  967. 
messages  in  cypher,  or  company  not  informed  of  its  importance, 

§§959,*  960. 
mitigation  of  damages  by  injured  party,  negligence  in  transmission 
or  delivery  of  messages,  §  973. 
timber  destroyed,  employee's  liability  for  violation  of  contract,  recoup- 
ment of  damages,  consequential  losses,  §  695. 
trespass  to  personal  property,  aggravation  increasing  damages,  injury 

to  feelings,  exemplary  damages,  §  1095. 
trespass  to  real  property,  liability  for  destroying  trees  or  timber,  §  1019. 
trusts,  interest,   allowance  against  agents,  trustees  and  officers,   §  353. 
vendor  and  purchaser 

breach   of   contract  by   vendor,   adjustment   of   counter   demands, 
rescission,  §  587. 
adjustment  of  counter  equities  in  specific  performance,  §  588. 
measure  of  damages,  nominal  damages,  elements  of  damages, 
§582. 
wilful  or  malicious  injuries,  consequential  damages,   §  43. 
elements  of  damage,  mental  suffering,   §  96. 
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wool  injured,  consequential  damages,  proximate  consequences  of  act 
or   omission,  effect   of  extraordinary  circumstances,   §  35. 

Negotiable  Instruments 

see  Bills  and  Notes. 

Negroes 

firing  on  negroes,  preventing  trade,  consequential  damages,  proximate 
consequences  of  act  or  omission,  wilful  or  malicious  injuries, 
§44. 

Nervous  Shock 

carriers  of  passengers,  damages  recoverable  by  passenger,  verdicts  ex- 
cessive, §  953n. 
ejection    of   passengers,    consequential    damages,   liability   of   car- 
riers,  extraordinary   circumstances,    §  36. 
mental  anguish  independent  of  other  injury,  §  942. 
threat  of   ejection,   recovery  for  mental   suffering  indeiiendent   of 
other  injury,   §  943. 
consequential   damages,   act   of   injured   party,   fraud   and   exposure  to 
peril,   §  39. 
nervous  shock  as  physical  injury,   §§  22-23a. 
miscellaneous  cases,  §  24. 
right  to   recovery  for  nervous  shock,   §  22. 
right    to    recover    for    injury    to    health,    §  23. 
nervous   shock  without   impact,    §  21. 

elements  of  damage,  mental  suffering,  §  95. 
eviction   of  tenant,  consequential   damages,  proximate  consequences  of 

act  or   omission,  wilful   or  malicious  injuries,   §  44. 
evidence,  expressions,  conduct  and  religious  belief  of  sufferer,  §  453. 
payment  of  checks,  breach   of  contract  to  pay  money,  special  obliga- 
tions,   measure    of    damages,    §  77. 
personal   injuries,   damages   where   negligence   only   is   alleged,   mental 

anguish,   §  1245. 
pleading,   special   damages,   necessity   of   alleging,    §  421. 
telegrams,  negligence  in  transmission  of  messages,  damages,  §  965. 
liability  when   object  of  sender  is  known,   §  961. 
mental    suffering,    summary    of    authorities,    §  979. 
vehicles  colliding  with  building,  consequential  damages,  nervous  shock, 

right  to  recover  for  injury  to  health,  §  23a. 
verdicts,  excessive  or  insufficient  verdicts,  §  459n. 
wiffe  injured,  parties,  joint  right   or  liabilitv   for  tort,  determination, 
§  137. 

Neurasthenia 

nervous  shock  as  pliysical  injury,  consequential  damages,  miscellaneous 
eases,  §  24. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  dam- 
ages,   §  90n. 

Nevada 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563d. 
exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 

death  by  wrongful  act,  pleading  of  damages,   §  426. 

parties  liable,  master 's  liability  for  acts  of  servant,   §  410. 
removal  of  timber  enjoined,  injunction  bonds,  damages  from  restraint 

of  injunction,  §  527. 
replevin,   damages,  property   not   returned,    §  1148. 

defendant's  rights,  special  and  consequential  damages,   §1158. 
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New  HampsMre 

bills   and   notes,   interest,    compound   interest,   interest    on   instalments 
of  interests,  §  375. 
partial  failure  of  consideration,  §  545. 
bonds,  administration  of  estates,  liability  of  sureties,  §  495. 
contracts   for   services,   statutes   as   to   hours   of  work,    §  681. 
eminent  domain,  deduction  for  benefits,  special  benefits,  §  1086. 

effect    of    judgment   for   compensation,   abandonment    of   proceed- 
ings,   §  1090. 
evidence  of  value  and  damages,  §  1089. 
interest,  element  of  compensation,  §  1091. 

railroad,    property    condemned    for    railroad    uses,    compensation, 
§  1078. 
exemplary  damages,  allowance,  difference  of  views,   §  391. 

parties  liable,  master  's  liability  for  acts  of  servant,  §  410. 
restriction  and  denial  of  exemplary  damages,   §  396. 
fire  insurance,  losses  and  damages,  recovery  in  special  cases,  §  827. 
interest,   suspension,    tender   stopping   interest,   unliquidated    damages, 

§384. 
landlord  and  tenant,  lessee's  right  to  damages  for  injury  to  business, 

§869. 
mesne  profits,  elements  of  damages,  costs  of  ejectment  suit,  §  993. 
nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  §  1043. 

mitigation  of  damages,  deduction  for  benefits,  §  1056. 
suretyship,  contribution,  basis,  liability  for  costs,   §  756. 
trespass  to  personal  property,  damages  for  taking  or  destroying  prop- 
erty, interest,  §  1096. 
trespass  to  real  property,  occupation  of  land  by  railroads,  damages, 

§  1016. 
usury,  recovery  under  usury  statute,  §  317. 

New  Jersey 

assessment  of  damages,  right  to  call  new  jury,  §  433. 
bills  and  notes,  partial  failure  of  consideration,  §  545. 
bonds,  administration  of  estates,  liability  of  sureties,  §  495. 
breach  of  marriage  promise,  damages  for  loss  of'  marriage,  defendant 's 
wealth,  §  988. 
excuses  for  breach,  §  990. 
carriers  of  passengers,  liability  for  exemplary  damages,  §  951. 
contracts    for    particular    work,    employer's   liability    for    delaying   or 
stopping  work,   recovery   on  contracts  or  quantum  meruit,   con- 
sequential losses,  mitigation  of  damages,  §  713. 
covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 

and  counsel  fees  as  damages,  §  618. 
death  by  wrongful  act,  children's  loss,  death  of  parent,  §1267. 

special  damages,   §  1278. 
dower,  damages  for  detention  of  dower,  §  1003. 

eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
evidence  of  value  and  damages,  §  1089. 
injury  to  property  not  taken,  ascertainment,  §  1070. 
railroad    property    condemned    for    railroad    uses,    compensation, 
§  1078. 
fire  insurance,  mortgagee  as  insurer,  §  829. 
fraud,  pleading,  §  1180. 
judgment,  necessity  of  certainty,   §  467. 
legacy  in  lieu  of  dower,  interest,  allowance  on  annuities  and  legacies, 

§344. 
mesne  profits,  elements  of  damages,  costs  of  ejectment  suit,  §  993. 
nuisance,  mitigation  of  damages,  deduction  for  benefits,  §  1056. 
personal  injuries,  mitigation  of  damages,  evidence,  §  1255. 
replevin,  damages,  property  not  returned,   §  1148. 
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slander  and  libel,  damages,  mental  suffering  and  physical  incapacity, 

§  1214. 
trespass    to   personal   property,   special   and   consequential   damages, 

§  1100. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  measure  of  dam- 
ages, conflict  of  American  decisions,  §  579. 
English   rule,  application,   §  581. 

New  Mexico 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
stipulations  for  costs  and  attorney 's  fees,   §  564, 

New  Trial 

assessment  of  damages,  error,  correction  of  error  in  assessment,  §  434. 
interest,  judgments  pending   review,    §  389. 

verdict   before   judgment,    §  388. 
nominal  damages,  effect  of  failure  to  allow,  §  11. 

verdicts,  excessive  and  insufficient  verdict,  lack  of  evidence  to  sustain, 
remittitur,   §§459,  460. 
necessity  that  judgment  follow  verdict,  §  466. 
violation   or   rights,  actual  damages,  triviality   right  to  nominal   danv 
ages,  §  11. 

New  York 

agency,  measure  of  agent's  liability,  defaults  in  regard  to  bills  and 

notes,   §  776. 
appeal    and    supersedeas    bonds,    instances    of    liability,    specific    con- 
ditions,   §  537. 
arbitration    and    award,    bonds,    §  539c. 

attachment  bonds,   defenses,  mitigation  of  damages,   §  515. 
attorney's  fees,  attachment,  bonds,  recovery  of  costs  and  expenses  of 

attachment   suit,    §  516. 
baggage  lost  or  injured,  measure  of  damages,  §  955. 
bills  and  notes,  guaranty,  effect  of  indorsing  negotiable  paper,   §  730. 
payment,  guaranty  of  payment,  measure  of  liability  of  guarantor, 

§732. 
re-exchange  and   damages  on  bills  dishonored,   §  561. 
bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  478. 
carriers  of  goods,  limitation  of  liability  by  contract,  interstate  com- 
merce,  §  904. 
qualification  of  carrier's  liability  by  notice,  interstate   commerce, 
§926. 
carriers  of  passengers,  liability  for  exemplary  damages,   §  951. 

recovery  for  injury  to  wife,  child  or  servant,   §  952. 
contract   for  particular  work,  certificate  for  architect,  engineer,  etc., 
necessity,   effect,   §  712. 
contractor's  right  to  payment,  rights  in  insurance  money,  interest, 

§  706. 
demand  for  part  performance  of   entire  contract,  recovery,  con- 
tractor on  quantum  meruit,  §  710. 
material   not   furnished,   effect   of   not   abandoning  contract,   con- 
tractor 's  rights,  §  714. 
recovery  by  contractors,  part  performance  of  severable  contract, 
§708. 
covenants,  actions,  defenses  and  cross-claims  against  purchase  money. 

New  York  rule,   §633. 
covenants  against  incumbrances,  breach,  amount  paid  to  remove  incum- 
brance as  damage,  §  623. 
covenants    against    incumbrance    as    covenants    running    with    the 
land,  damages  recoverable  for  breach,  rule  in  some  states, 
§  625. 
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covenants  of  seizin  and  good  right  to  convey,  breach,  mitigation  or 

prevention   of   damages,   §  601. 
covenants    of    warranty    and    for    quiet    enjoyment,    breach,    expenses, 
costs  and  counsel  fees  as  damages,   §  618. 
suit  by  covenantee  against  remote  covenantor,  §  614. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 

damages,  §  1263. 
dower,    damages    for    detention    of    dower,    §  1003. 

right   subject   to   incumbrances,    §  1007. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
basis   for   estimating   value   of   land,   value   for   condemnor's   pur- 
pose,   §  1075. 
compensation,   wrongdoer's   improvements,    §1076. 
deduction  for  benefits,  special  benefits,   §  1087. 
elevated  railroad  and  subway  cases,  §  1080. 
evidence  of  value  and  damages,   §  1089. 

injury  to  property  not  taken,  ascertainment,  §  1068. 
interest,  element  of  compensation,   §  1091. 
evidence,   physical   examination   of   plaintiff,   §  451. 
exemplary  damages  as  compensation  and  punishment,  who  may  recover, 

§  401. 
factor's  duties,  sale,  measure  of  liability,  sale  at  unauthorized  price, 

§778. 
fire  insurance,  losses  and  damages,  recovery  in  special  cases,  §  827. 

mortgagee  as  insurer,  §  829, 
fraud,  damages,  expenses  of  litigation,   §  1177. 

false  representations,  defendant's  belief  in  representations,  neces- 
sity, §  1169. 
remedies,  election,  §  1174. 
pleading,  §  1180. 
remote  damages,  §  1175. 
injunction  bonds,  damages,  costs  and  expenses,  attorneys '  fees,   §  525. 
insurance,  total  loss,  what  constitutes,   §  807. 
interest,  allowance,  stockholders'  statutory  liabilities,  §343. 
landlord  and  tenant,  breach  of  covenant  for  quiet  enjoyment,  general 
rule  of  damages,  §  864. 
condemnation  of  demised  premises,  effect  as  to  lease,  §  853. 
covenants  of  landlord,  breach,  special  and  consequential  damages, 

§865. 
destruction  of  demised  premises,  effect  as  to  rent,  §  852. 
insurance,  breach  of  covenant  to  insure  property,  damages,  §  862. 
partial  destruction  of  demised  property,  effect  as  to  rent,  §  851. 
rent,  lessee 's  liability  for  interest,  §  854. 
repairs,  lessee's  duty,  recovery  for  making,  §  873. 

lessee 's  right  to  damages  for  injury  to  business,  §  868. 
lessor 's  liability  for  special  and  consequential  damages,  §  874. 
legacy  in  lieu  of  dower,  interest,  allowance  on  annuities  and  legacies, 

§344. 
life  and  accident  insurance,  character  of  contract,  §  832. 
malicious  prosecution,  elements  of  damage,  §  1237. 

mitigation,  evidence,  §  1240. 
marine  insurance,  losses,  general  average,  §  819. 
mesne  profits,  interest,  §  997. 

limitation  of  damages  to  value  of  use,  consequential  and  punitive 

damages,  §  994. 
remedy  under  code,  §  1000. 
nuisance,  elements  of  damage,  interest  and  expenses,  §  1048. 
interest  in  estate,  damages  affected  by,  §  1057. 
interference  with  business,  element  of  damage,  §  1054. 
joint  and  several  liability,  private  and  public  nuisance,  §  1059. 
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mitigation  of  damages,  deduction  for  benefits,  §  1056. 
parties  liable  for,   §  1035. 
personal  injuries,  civil  damage  laws,  exemplary  damages,  §  125.3. 

damages  where  negligence  only  is  alleged,  mental  anguish,  §  1245. 
loss  of  time  or  injury  to   business,   earning  capacity   diminished, 
§  1246. 
rejjlevin,  damages,  property  not  returned,  §  1148. 
exemplary  damages,  §  1145. 
parties,  who  may  sue,  §  114.3. 
sales 

breach   of  contract  by  seller,  non-delivery   of  stock,   §  657. 

purchase  price  paid,  damages,  §  656. 
executed  sales,  recovery   by   seller  of  full  value,   payment  by  bill 

or  note,   §  644. 
warranties  of  quality  and  ([uantity,  breach,  damages,  §  670. 
interest,  expenses  and  special  injuries,  §  672. 
seduction,  mitigation  of  damages,  evidence  of  plaintiff,   §  1284. 
sewers  and  drains,  nuisance,  remote  consequences,  liability,  §  1051. 
slander  and  libel,  defenses,  failure  of  plea  of  justification,  §§  1224,  1225. 

exemplary  damages,   §  1216. 
suretyshi]),    creditor 's    duty    to    realize    on    securities,    application    of 
deposit  to  indebtedness,  §  737. 
express  indemnity,  damages  recoverable,  mental  and  physical  suf- 
fering, trespass,  §  763. 
right  of  recoupment  by  surety,  equitable  offset  of  joint  indebted- 
ness, §  744. 
right  of  surety  to  compel  payment  by  debtor,  §  749. 
telegraphs   and   telephones,   knowledge   of   sender 's   purpose,   notice   to 
company,  §  968. 
liability  when  object  of  sender  is  known,  negligence  in  transmitting 

message,   §  963. 
repetition  of  message,  limitation  of  liability,  §  958. 
trade-marks,  infringement,  measure  of  damages  in  equity  and  at  law, 

§§ 1201,  1202. 
trespass  to  personal  property,  damages,  mental  suffering,  §  1095. 

mitigation  of  damages,  application  of  property  to  owner 's  benefit, 
§  1105. 
trespass  to  real  property,  exemplary  and  statutory  damages,  §  1031. 
ice  injured,  diversion  of  water,  §  1022. 
occupation  of  land  by  railroads,  damages,  §  1016. 
trees  and  mining  ores,  liability,  §  1019. 
trover,  conversion  of  insurance  policies,  damages,   §  1133. 
damages,  attorney's  fees,   §1130. 

interest   and   value   of  use   of   property,   §  1115. 
place   of  conversion,   liability   of  purchaser,  effect   of  wilful- 
ness, §  1110. 
property  of  fluctuating  value,  §  1119. 

conflict   in   New   York   cases,    §  1120. 
rule  in  particular  states.  §1111. 
mitigation  of  damages,  §1138. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims.  New  York  rule,    §  633. 
breach    of   contract   by   vendor,   measure   of   damages,   conflict   of 
American  decisions,  §  580. 
recovery   on   parol   contract,    §  583. 
necessity  that  vendor  convey  perfect  title,  effect  of  condemnation 
proceedings,  §  572. 
verdict,  double,  treble  and  exemplary  damages.  §  464. 
vessels,  charter  parties,  breach  of  contract  to  furnish  goods  for  ship- 
ment, measure  of  damages,   §  878. 
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New  Zealand 

death  by  wrongful  act,  compensation  for  pecuniary  losses,  §  1262. 
trade-marks,  infringement,  measure  of  damages  in  equity  and  at  law, 
§  1202. 

Newspaper  Route 

evidence  of  value,  property  without  market  value,  §  448. 

sales,  evidence  of  value  of  property,  breach  of  contract  by  seller,  §  654. 

slander   and   libel,   aggravation   of   damages,    §  1209. 

statutory  duty  of  post-master  to  advertise  letters,  breach  of  duty,  who 

may  bring  suit  for  breach,  §  32. 
trover,   evidence   of  value,   §  1113. 

measure  of   damages,  property  without  market  value,   §  1117. 

Next  of  Kin 

Federal   Employers '   Liability   Act,   who   are   under,    §  1332. 

recovery  by  collateral  kindred  for  death,  see  Death  by  Wrongful  Act. 

Noise 

damnum    absque   injuria,   elevation   of   railroad   tracks,    §  3. 
eminent   domain,   compensation   for   injury   to   property,   elevated   rail- 
roads and  subways,  §  1080. 
property  not  taken,  consequential  injury,  §  1062. 
ascertainment    of    compensation,    §  1066. 
street  railroads,  pleading,  special  damages,  necessity  of  alleging,  §  420. 

Nominal  Damages 

Ch.  II,  §§  9-11. 

admiralty,  torts,  recovery  of  damages  by  passengers,  measure  of  dam- 
ages, nominal   damages,   §  1288. 

agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 
regard  to  commercial  paper,   §  775. 
compensation,  certainty  of  damages,  §  69. 

particular  duties  and  liabilities  of  agent,  principal 's  right  to  indem- 
nity, §  770. 

amount,   §  9. 

ascertainment  of  amount,  §  2. 

assessment  of  damages,  jury  tam  quam,  §  432. 

attachment  bonds,   exemplary   damages,   recovery,    §  513. 

attorney's  negligence,  measure  of  liability,  defaults  in  regard  to  bills 
and  notes,   §  776. 

bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 

bills  and  notes,  want  or  failure  of  consideration,   §  542. 

breach  of  contract,  nominal  damages,  right  to,  §  10. 

breach  of  contract  to  pay  money,  special  obligations,  measure  of  dam- 
ages, §  77. 

building  contracts,  contractor's  liability,  general  rule,  benefit  of  con- 
tract   to    employer,    cost    and    inconvenience,    §  697. 

carriers  of  passengers,  ejection,  place,  removal  of  passengers  at  wrong 
place,  loss  of  time  and  expense,  consequences  of  exposure,  §  938. 

certainty  of  damages,  anticipated  profits,  §  60. 

child   killed,   negligence   in   selling   drugs,   nominal   damages,   right   to 
recovery,  statutes  as  to  death  by  wrongful  act,  §  10. 

contracts  for  services,  necessity  for  full  performance  of  express  con- 
tract, inability  to  perform,  §  687. 
wrongful    discharge,    duty   to   mitigate   damages,   presumption    of 
subsequent  employment,  §  693. 

contracts   for  tuition,  measure  of   damages,  non-attendance  of   pupil, 
refusal  to  pay  fees,  §  678. 

contracts  for  work,  delay  in  performance,  damages,  loss  of  property, 
rental  value,  expemses,  effect  of  mutuaJ  fautt,  §  703. 
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coutraets  for  work — continued. 

liability  of  employer  for  delaying  or  stopping  work,  recovery  on 
contract  and  quantum  meruit,  consequential  losses,  mitiga- 
tion  of    damages,    action   by   contractor   against   employer, 
§713. 
covenant  to  pay  incumbrances,  breach,  measure  of  damages,  §  631. 
covenants  against  incumbrances 

breach,  damages  where  incumbrance  is  permanent,  §  627. 
English  and  Canadian  rule  of  damages,  §  624. 
rule  of  damages,  criticism,  §  626. 
remote  losses,  §  622. 
rule  in  some  states,  §  625. 
connection  with  covenant  for  quiet  enjoyment,  §  630. 
covenant  in  presenti,  §  621. 
effect  on  executory  contract,  §  621. 
covenants  for  title 

breach,  mitigation  or  prevention  of  damages,  §  601. 

nominal  damages,  actual  loss  not  shown,  §§  597,  598. 

covenants  running  with  land,  §  600. 
personal    covenants    connected    with    covenants    of    warranty, 

nominal  damages,  §  598. 
remedies  by  grantee,  recovery  of  expenses,  §  598. 
damages,  elementary  limitation  of  damages,  §  75. 
death  by  wrongful  act,  nominal  damages,  recovery,  §  1264. 

pleading  in  actions  to  recover  for  death,  §  426. 
dower,  covenant  against  incumbrances,  damages  for  breach,  permanent 

incumbrance,   §  627. 
eminent  domain,  compensation,  nominal  damages,  §  1063. 
evidence  of  value  of  services,  opinion  evidence,  §  680. 
exemplary  damages,  basis  on  actual  damages,  nominal  damages,  §  406. 
guaranty,  contract  of  surety  not  to  be  extended  by  construction,  illus- 
tration, §  727. 
illustration   of   right   to   nominal   damages,    §  10. 

indemnity,  breach  of  agreement,  necessity  of  actual  injury,  damage  as 
gist  of  action,  §  761. 
liability   for   losses    and   expenses,   proximate   result   of   act    com- 
plained of,   §  84n. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 

injunction,  §  526. 
insurance  policy,  conversion,  measure  of  damages,  §  1133. 
issues,  effect  of  not  answering  allegation  of  damage,  §  416. 
judgment,  effect,  assessment  of  damages,   §  465. 
maxim  "De  minimis  non  curat  lex,"  application,  §  11. 
nature  and  purpose,  §  9. 
new  trial,  §  11. 

officers  and  public  employees,  measure  of  damages  against  officers  for 
neglect  of  duty,  nominal  damages,  §§  489-492. 
English  rule,  §  492. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 
payment  to  plaintiff  after  suit,  effect,  §436. 
pleading,  issues,  effect  of  not  answering  allegation  of  damage,  §  416. 

special  damages,  necessity  of  alleging,  §  419. 
probate  bonds,  execution,  manner,  recoveries  which  may  be  had,  §  494. 
recoupment,  nature  of  defense,   §  170. 

vendor  and  purchaser,  §  184. 
replevin 

bonds,  actions,  damages  recoverable,  §  505. 

condition  required  by  modern  statutes,  §  501. 
damages  recoverable,  §  505. 
damages  for  detention,  measure  of  damages,  §  1144. 


6054  INDEX. 

Nominal  Damages — continued, 
replevin — continued. 

recovery    for   intermediate   iujuiy    and   depreciation   of   property, 

§  1151. 
return  of  property,  damages  recoverable  if  property  is  not  returned, 
§  1147. 
right  a  substantial  one,  §  11. 
sales 

breach  of  contract,  action  by  purchaser  against  seller,  proof  of 
value  of  property,  §  654. 
non-delivery    of    property    not    in    market,    recovery    of    lost 
profits,  §  652. 
breach  of  warranty,  special  damages,  necessity  of  alleging,  §  420. 
breach  of  warranty  of  title,  damages,  §  669. 

evidence  of  value  of  property,  breach  of  contract  by  seller,  §  654. 
telegrams,  conflict  of  laws,  statutes  as  to  recovery  for  negligent  delay 
in  transmission  of  messages,  S  972. 
negligence  in  transmitting  or  delivering  messages,  delay,  knowledge 
of  sender's  purpose,   §968. 
loss  of  employment  and  profits  of  business,  §  967. 
trade-marks,  infringement,  parties  defendant,  §  1200. 
trespass  to  real  property,  definition,  scope  of  remedy,  §  1010. 

suit  by  tenant,  possessor  or  licensee,  damages,  §  1012. 
trover 

mitigation  of  damages,  §  1139. 

wilful  taking  or  refusal  to  surrender,  §  1140. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  measure  of  damages,  §  578. 
conflict  of  American  decisions,  §  579. 
English  rule,  §578. 

nominal  damages,  elements  of  damages,  §  582. 
rescission,  adjustment  of  counter  demands,  §  587. 
suits  for  specific  performance,  §  590. 
verdicts,  excessive  and  insufficient   verdict,   cure   of   error,  remittitur, 
§§  459,  460. 
necessity  of  certainty,  §  461. 

parties,  verdict  where  there  are  several  parties,  §  463. 
violation  of  rights,  actual  damages,  triviality,  right  to  nominal  dam- 
ages, §  11. 
water,  diversion  of  surface  waters,  rule  of  civil  law,  recovery  of  nominal 

damages,  §  3. 
what  constitutes  nominal  damages,  §  9. 

wrongful  dismissal  of  employee,  measure  of  damages,  remedies,  actions, 
§692. 

Non-Suit 

see  Discontinuance;  Dismissal  and  Non-Suit. 

North  Carolina 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
interest,    compound    interest,   interest   on   instalments   of   interest, 

§375. 
stipulations  for  costs  and  attorneys '  fees,  §  564. 
bonds  of  public  officers,   construction,   §  485. 
carriers  of  goods,  delay,  liability  where  facts  are  known,  §  913. 

refusal  to  receive  property,  damages,   §  905. 
carriers  of  passengers,  injury  to  passenger,  mental  anguish  independ- 
ent of  other  injury,  §  942.  * 
contract   for   particular   work,  recovery  by  contractors,   part  perform- 
ance of  severable  contract,  §  708. 
covenants    of    warranty    and    quiet   enjoyment,    action    by    covenantee 
against  remote  covenantor,  §  614. 
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covenants  of  warranty  and  quiet  enjoyment — continued. 

expenses,  costs  and  counsel  fees  as  damages,  §  618. 
eminent   domain,   evidence   of   value   and   damages,    §  1089. 
escape    of    prisoner,    officers,    neglect    of    duty,    measure    of    damages, 

nominal  damages,  §  489. 
exemplary  damages,  parties  liable,  master's  liability  for  acts  of  servant, 
§  410. 
pleading,  matter  of  aggravation,  necessity  of  alleging,   §  422n. 
injunction  bonds,  recovery  of  costs  and  expenses,  attorney 's  fees,  §  524. 
interest,  compound  interest,  computation,  application  and  effect  of  par- 
tial  payments,    §  379. 
malicious  prosecution,  mitigation,  evidence,   §  1239. 
nuisance,  continuity,   when  nuisance   is   not   continuous  wrong,   §  1045. 
permanent    injury,    estoppel    from    recovery    of    future    damages, 
§  1046. 
personal  injuries,  compensatory  damages,  pecuniary  and  other  circum- 
stances of  parties,  §  1254. 
excessive    or   insufficient   verdicts,    power    of    court    over    verdicts, 
§460. 
replevin,   damages,   property  not   returned,   §  1148. 

sales,  seed,  warranty  of  quality,  damages  for  breach,  interest,  expenses 
and   special  injuries,    §  674. 
warranty  of  title,  breach,  measure  of   damages,    §  669. 
seduction,  gist  of  action,  proof  of  service,   §  1281. 
sewers  and  drains,  nuisance,  remote  consequences,  liability,   §  1051. 
telegraphs   and   telephones,   mental   anguish,   damages,   evidence,    §  975. 
negligence,  mitigation  of  damages  by  injured  party,  §  973. 
repetition    of    message,    limitation    of    liability,    §  958. 
trespass  to  personal  property,  special  and  consequential  damages,  §  1101. 
trespass   to   real  property,   occupation  of  land   by  railroads,   damages, 

§  1016. 
trover,  damages,  interest  and  value  of  use  of  property,   §  1115. 

property  of  fluctuating  value,  measure  of  damages,  North  Carolina 
rule,   §  1124. 
usury,  recovery  under  usury   statute,   §  317. 

North  Dakota 

bills    and    notes,    damages    on    protested    foreign    bills,    re-exchange, 

§  563n. 
eminent   domain,  compensation,  effect  of  title  and  nature  of  interest 

condemned   and   purpose   of   use,    §  1077. 
exemplary    damages,    parties    liable,    master's    liability    for    acts    of 

servant,  §  410. 
replevin,  bonds,  liability  of  sureties,  dismissal  of  replevin  suit,  §  499. 

measure   of  damages,   §  1144. 
trover,  damages,  projierty  of  fluctuating  value,  §  1118. 
rule  in  particular  states,   §  1111. 

Nose  Injured 

pleading,    special    damages,   necessity   of   alleging,    §  421. 

Notaries 

assessment    of    damages    without   jury,    §  428. 

fees,  notes,  amount  recoverable  by  holder  of  note,  determination,  §  540. 
interest,   allowance  against   agents,   trustees   and   officers,    §  353. 
neglect   of   duty,  mitigation   of  damages,   extent  of  duty   to  lessen   or 

prevent  damages,  §  90. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 

private  injuries  covered  by  official  bonds,  §  487. 
omission  to  give  notice  of  protest,  elements  of  damage,  expense  incurred 
to  prevent  or  lessen  damage,  extent  of  duty,  §  90. 
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Notes  and  Bills 

see  Bills  aud  Notes. 

Notice 

agent 's  particular  duties  and  liabilities,  right  of  principal  to  indemnity, 

scope    of    agent's    liability,    §771. 
carriers  of  goods,  breach  of  contract,  remote  consequences,  §  902. 

delay  in  delivery,  consequential  damages,  notice  of  special  circum- 
stances, §  52. 
expenses    of    further    transportation,   liability   for,    §  912. 
knowledge   of   or   notice   to   carrier   that   goods  must  not  be 
delayed,  §§913,  914. 
goods  lost  or  injured,  conduct  of  shipper  as  affecting  damages, 

§925. 
qualification   of   carrier's   liability   by   notice,   effect   of   Carmack 

Amendment  to  Interstate  Commerce  Act,   §  926. 
refusal   to   transport,    breach    of    contract,    carrier 's    liability    for 
remote  consequences,   §  902. 
contracts  for  services,  express  contracts,  necessity  of  full  performance, 
inability  to  perform,  stipulation  for  notice  where  servant  quits 
employ,  §  690. 
contracts  for  works  for  particular  purpose,  liability  for  non-perform- 
ance,  consequential   losses,    §  702. 
covenants  against  incumbrances,  breach,  right  to  recover  damages,  §  620. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  consideration  as 
measure  of  recovery,  rule  in  England  and  Canada,   §  607. 
expenses,  costs  and  attorney 's  fees  as  damages,  §  618. 
notice  of  suit  to  covenantor,   §  615. 

parties  against  whom  recovery  may  be  had,  parties  plaintiff,  §  613. 
presumption  of  consideration,  admissibility  of  evidence,  §  594. 
scope,  remedy  for  breach,  §  603. 
suit  against  remote  covenantor,   §  614. 
what    constitutes   breach,    §  604. 
elements   of  damage,  notice  to   indemnitor   to  fix  liability,  necessity, 

§§86,   87. 
fraud,  false  representations,  reliance  on  representations,  negligence  of 

injured  party,  §  1168. 
guaranty,    right    to    terminate    liability,    §  728. 
indemnity,  express  indemnity,  effect  of  judgment,   §  767. 
necessity  of  notice  to  indemnitor  to  fix  liability,  §  86. 
remote   and   consequential   losses,   damages   recoverable,   costs,   ex- 
penses and  attorney 's  fees,  §  762. 
indemnity   to   municipality,   losses   as   elements   of   damage,   notice   to 

defend  action,  §  83. 
insurance,  re-insurance,  nature  of  contract,  liability  of  re-insurer,  §  840. 
interest,   compensation,   tacit   agreement   to   pay   interest   on   accounts, 
§322. 
demand,  necessity  to  secure  allowance  of  interest,   §  351. 
miscellaneous   case   of   suspension   of  interest,   §  380. 
judicial   sale  without  notice,  mitigation   of   damages,  measure   of   pre- 
vention,  §  157. 
leases,  covenant  for  quiet  enjoyment,  breach  of  covenant,  general  rule 
of  damages,  §  864. 
repairs   by   lessor,   lessee's   duty,   recovery   by   lessee   for   making 
repairs,  §  873. 
losses  as  elements  of  damage,  damages  by  relying  on  performance,  §  81. 
master    and    servant,    employee    quitting    without    notice,    recoupment 
and  counterclaim,  §  180. 
servant's  violation  of  contract,  recoupment  of  damages,  consequen- 
tial losses,  §  695. 
wrongful  discharge  of  employees,  measure  of  damages,  remedies, 
§692. 
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miscarriage,    consequential    damages,    nervous    shock    without    impact, 

right  to  recover  damages,  §  24. 
sales 

acceptance  of  goods,  buyer 's  notice  of  refusal  to  accept,  seller 's 
duty  to  mitigate  damages,  §  648. 
buyer 's  right  to  return  property,  §  651. 

refusal  to  accept  property  produced  according  to  order,  dam- 
ages, remote  losses,   §  649. 
breach  of  contract,  re-sale  of  goods,  §  647. 

vendee 's  right  to  return  property,  §  650. 
breach  of  contract  by  seller,  consequential  damages,  §  663. 

non-delivery  of  property  not  in  market,  recovery  of  lost  profits, 
§  652. 
set-off,  counterclaim  and  recoupment,  notice  of  crossclaim,  §  190. 
suretyship,  express  indemnity  against  judgments,  effects  of  judgment, 
§  767. 
judgment  against  co-sureties,  conclusiveness,  §  760. 
surety's  remedies  for  indemnity,  contribution  between  co-sureties, 

actions,  conclusiveness  of  judgment,  §  760. 
surety's  right  to  call  upon  creditor  to  collect  debt,  damages,  §  741. 
surety  's  right  to  defend  between  principals,  §  74.3. 
telegrams,  delay  in  delivery  of  message,  knowledge  of  sender's  purpose, 
necessity  of  disclosure  of  details,  §§  969-971. 
liability  for  delay  in  transmission  when  object  of  sender  is  known, 
■§  961. 
mistake  or  change  of  message,  liability  when  object  of  sender 
is  known,  illustration,  §§  962-964. 
liability  where  message  is  in  cypher  or  company  is  not  informed  of 

its  importance,  §§  959,  960. 
loss   of   employment   and   profits   of   business,   damages,    §  967. 
tender,  persons  to  whom  tender  should  be  made,  §  265. 
place  of  making,  §  269. 
when  tender  may  be  made,   §  262. 
walls  falling,  consequential  damages,  certainty,  liability  for  principal 
loss  extending  to  details  and  incidents,  §  54. 

Novation 

bills  and  notes,  stipulations  for  costs  and  attorney 's  fees,  §  564. 
bonds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  536. 
exemplary  damages,   §  1052. 

Nuisance 

abatement,  cause  of  action,  entirety,  damage  to  real  property,  §  114. 
liquidated    damages,    stipulation    for    payment    of    fixed    sum    for 

partial  or  total  breach,   §  295. 
mitigation  of  damages,   §  1055. 
breach  of  agreement  to  abate,  liquidated  damages,  stipulations  when 

damages  are  uncertain,  §  290. 
business,    interference    with    business,    element   of   damage   as    distinct 

injury  affecting  premises,  §  1054. 
cause  of  action,  continuous  breach  of  contract  or  infraction  of  rights 
not  an  entirety,  §  125. 
damage  to  real  property,  §§  114,  115. 
continuity,  exemplary  damaces,  §  1052. 
general  principles,   §  1036. 
liability   of   person  causing  nuisance,   §  1040. 
pleading,  allegation  of  damage,  nuisance,  §  1060. 
successive    actions,    continuity    of    nuisance,    requiring    successive 
action,   §  1038. 
damages  recoverable  in  first  action,  §  1039. 
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when  nuisance  is  not  a  continuous  wrong,  §§  1042-1045. 
election  to  treat  as  permanent  wrong,  effect,  §  1046. 
crops  injured,  damages  recoverable,  value  of  crops,  §  1049. 

interest  on  value  of  crops,  §  1049. 
deeds,   parties  liable   for,    §  1035. 
definition,   what  is   nuisance,   §  1035. 

destruction   of   buildings,  mitigation   of   damages,   trespass,   §  1027. 
distinctions,  general  principles  of  the  law  of  nuisance,  difference  from 

trespass,  §  1036. 
estates,   damages   affected   by   interest  in   estate,    §  1057. 
exemplary  damages,  §  1052. 

expenditures,    future   expenditures   as   damages,    §  1041. 
grantee,  parties  liable  for  nuisance,  §  1035. 

husband  and  wife,  interest  in  estate,  damages  affected  by,   §  1057. 
joint  and   several   liability,   §  1059. 
lateral  support,  removal,  right  to  damages,  §  1053. 
leases,  business,  recovery  for  damages  to  business  of  lessee,  §  868. 
covenant  for  cjuiet  enjoyment,  what  constitutes  breach,   §  863. 
eviction  of  lessee,  recovery  of  rent  barred,   §  848. 
improper  use  of  premises,  liability,   §  861. 
lessee's  right   to   damages   for   injury   to  business,   §868. 
parties  liable  for  nuisance,  §  1035. 
repairs,  covenants  for  repairs  by  lessee,   §  855. 
mitigation  of  damages,  deduction  for  benefits,  §  1056. 
evidence  disclosing  fact  reducing  injury,  §  159. 
res  gestae,  fuller  proof  of  res  gestae  in  trespass,  negligence,  etc., 
§159. 
nature 

private   and   public  nuisances,   §  1058. 
distinction,  §  1059. 
nominal  damages,  liability  of  wrongdoer  of  nominal  damages,   §  1037. 
parties,  joint  and  several  "liability,  private  and  public  nuisance,  §  1059. 

liability  for  nuisance,  §  1035. 
permanent  injury,  depreciation  and  market  value  as  damages,   §  1047. 
pleading,  allegation  of  damage,  nuisance,  §  1060. 
special  damages,  necessity  of  alleging,  §  420. 

successive  actions,  continuity  of  nuisance,  damages,  amendment  of 
pleadings,  §  1039. 
presumptions,  parties  liable  for,  §  1035. 

private  nuisance,  evidence,  adaptation  to  damages  claimed,  §  437. 
parties  liable  for  nuisance,  §  1035. 
special  damages,  necessity  of  alleging,  §  420. 
private  remedy  for  public  nuisance,   §  1058. 

public  nuisance,  parties,  joint  and  several  liability  for  torts,  §  141. 
parties  liable  for  nuisance,  creation,  continuance,   §  1035. 
special  damages,  necessity  of  alleging,  §  420. 
railroads,  mitigation  of  damages,  deduction  for  benefits,  §  1056. 
remainders    and    reversions,    interest   in    estate,    damages   affected    by, 

§  1057. 
remedy,  private  remedy  for  public  nuisance,  §  1058. 
remote  consequences  of  injury,  recovery  of  damages,  §§  1050,  1051. 
repairs,  elements  of  damages,  §  1048. 
special  elements  of  damages,  delay,  §  1048. 
inconvenience,  §  1048. 
interest,  §  1048. 
necessity  of  alleging,  §  420. 
repairs,   §  1048. 
trees,  injuries  to  trees,  etc.,  damages  recoverable,  value  of  trees,  §  1049. 
use  of  property,  damnum  absque  injuria,  §  3. 
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water,  diversion  of  surface  waters,  rule  of  civil  law,  recovery  of  nominal 
damages,  §  3. 
diversion  of   subterranean  waters,  measure   of   damages,   decrease 
in  value  of  land,  §  1049. 
wilful  or  malicious  injuries,  consequential  damage,  §  44. 

Nurse  Injured 

amount  of  damages,  opinion  evidence,  §  444. 
verdicts,  excessive  or  insufficient  verdicts,  §  459n. 

Nurses 

deatli  by  wrongful  act,  widow,  damages  recoverable  by  widOAV,  §  1265. 
expenses    for    nursing    and    medical    care,    pleading,    special    damages, 

necessity  for  alleging,  §  421. 
recovery,  §  1250. 
record  books,  liaggage,  what  constitutes  baggage,   §  954. 
services  to  injured  person,  evidence,  opinions,  on  subjects  of  common 

experience  and  observation,  admissibility,  §  443. 


Oats 

sale  of  oats  containing  castor  beans,  animals  injured,  warranty  of 
quality,  damages  for  breach,  interest,  expenses  and  special 
injuries,  §  672. 

Occupjring  Claimant's  Act 

see  Improvements. 

improvements,  recovery  under  statute,  effect  on  right  to  recovery  in 
action  for  breach  of  warranty,  §  608. 

Odor 

dead  horse  on  railroad  track,  nuisance,  remote  consequences,  liability, 
§  1051. 

Officers  and  Public  Employees 

see  Official  Bonds. 

action,  right  of  action  against  public  officer,  §  484. 

agent's  liability  to  third  persons,  §796. 

arrest,  officer 's  neglect  of  duty,  measure  of  damages,  nominal  damages, 

§  489. 
assault,  loss  of  office,  consequential  damages,  act  or  omission  as  proxi- 
mate cause  of  injury,  §  29. 
mitigation  of  damages,   evidence  disclosing  fact  reducing  injury, 
§159.  .     ^ 

attachment,   officer's   neglect   of    duty,   measure   of  damages,  nominal 

damages,  §  490. 
attorneys'  fees,  injunction  bonds,  damages,  costs  and  expenses,  attor- 
neys '  fees,  §  524. 
certificates  of  indebtedness,  payment,  genuineness  of  certificates,  §  223. 
compensation,   laborers,    effect    of    statutes   fixing   rate,    damages    for 
breach  of  contract,  §  678. 
payment,  to  whom  payment  may  be  made,  §  231. 
quantum  meruit,  recovery  for  services  rendered,  §  679. 
wrongful    discharge,    duty   to   mitigate    damages,    presumption    of 
subsequent  employment,  §  693. 
compensation  withheld,  interest,  allowance  against  government,  §  332. 
contracts  for  services,  necessity  of  full  performance,  inability  to  per- 
form, §  687. 
contracts  to  liquidate  damages,  validity,  §  279. 
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corporate   officers,   see   Corporations, 
default,  payments,  application,  general  payments  applied  to  debt  least 

secured,  §  245. 
destruction  of  property  as  damnum  absque  injuria,  §  3. 
duties  violated,  bills  and  notes,  illegality  of  consideration,  effect,  §  550. 
emoluments,  wrongful  discharge,  duty  to  mitigate  damages,  presump- 
tion  of   subsequent  employment,   §  693. 
exemplary  damages,  liability  of  officers  for  exemplary  damages,  §  412. 
false   imprisonment,   exemplary    damages,   mitigation,    §  1258. 
funds,  interest  as  compensation,  right  to  interest,  §  321u. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 
injunction,  suspension  of  owner 's  control  of  property,  §  528. 
recovery  of  costs  and  expenses,  attorney 's  fees,  §  524. 
interest,  allowance  against  agents,  trustees  and  officers,  §  353. 
allowance  on  account,  §  349. 
judgments,    §  333. 

payment  unreasonably  and  vexatiously  delayed,  §  323. 
judicial    sales,    non-compliance    with    statute,    breach    of    covenants    of 
warranty  and  quiet  enjoyment,  measure  of  damages,  where  prop- 
erty is  consideration,  §  606. 
levy  of  execution,  trespass  to   real  property,  mitigation  of  damages, 

§  1027. 
license  fees,  collection,  interest  as  compensation,  right  to  interest,  §  321n. 
mitigation   of   damages,   official   neglect,    §  160. 

neglect  of  clerk  to  index  mortgage,  damages,  losses,  attorney 's  fees 

in  defending  suit,  §  83n. 
officer  making  modification  of  rule,  §  161. 
money  paid  in  violation  of  duty,  recoupment  for  fraud,  breach  of  war- 
ranty, negligence,  etc.,   §  180. 
negligence,  attachment   bonds,   damages   recoverable,    §  512. 

interest,  allowance  against  agents,  trustees  and  officers,  §  353. 
measure  of  damages,  against  officers  for  neglect  of  duty,  nominal 

damages,  §§489-492. 
replevin  bonds,  original  conditions,  §  499. 
payment,  evidence  of  payment,   §  233. 
process 

parties,  joinder  of  parties,  general  and  special  owners,   §  139. 

joint  and  several  liability,  §  140. 
trespass    to    personal    property,    aggravation    increasing    damages 
injury   to  feelings,  exemplary  damages,   §  1095. 
prosecution,  consequential  damages,  injury  through  third  person,  §  33 
replevin 

defendant's  right,  measure  of  damages  for  detention  of  property 
§  1157. 
recovery  of  damages  as  affected  by  title  or  interest  in  prop 
erty,  §  1160. 
recovery   for   intermediate   injury   and    depreciation    of    property 
§  1152. 
restitution  after  reversal  of  judgment  compensation  for  loss  of  use  of 

property,   liability   of   third   parties,    §  469. 
right  of  action  against  officers,  §  484. 
trespass,  aggravation  and  special  damages,   §  1029. 
exemplary  damages,  liability  of  officers,   §  412. 

ratification  of  unauthorized  acts  of  officers,  §  1031. 
landlord  and  tenant,  covenants,  breach,  exemplary  damages,  §  866. 
process,  mental  anguish,  necessity  that  anguish  proceed  from  act 
causing  physical  injury,   §  95. 
trover,  exemplary  damages,  wilful  and  malicious  tort,  §  1131. 

mitigation    of    damages,    wilful    taking    or    refusal    to    surrender, 
§  1140. 
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recovery   of   value   of  property   subject   to  public   sale,   proof   of 

value,  §  1116. 
special   or   consequential   damages,    §  1129. 
violation  of  rights,  actual  damages,  triviality,  right  to  nominal  dam- 
ages,  §  11. 
wrongful   discharge,   duty   to   mitigate   damages,   presumption   of   sub- 
sequent employment,  §  693. 

Official  Bonds 

absolute  liability  for  money  received,  §  479. 

acknowledgment,   false   certificate,  measure   of   damages   against   sure- 
ties,  §488. 
action,   right   of   action   against   public   officers,   §  484. 
adjustment    of    liability    between    sets    of    sureties,    §§  480,    481. 
arrest,  measure  of  damages  against  sureties,  §  488.  ^ 

private  injuries  covered  by  official  bonds,  §  487. 
breach,  nominal  damages,  §  9,  n  1. 

cause  of  action,  entirety,  what  is  not  a  double  remedy,   §  119. 
clerk  of  court,  private  injuries  covered  by  official  bonds,   §  487. 
construction,   §  485. 
continuance  of  guaranty,  §  724. 

contract  not  to  be  extended  by  construction,  §  725. 
illustration,  §  727. 
contribution,   who   are   co-sureties,    §  755. 
counties,   payment,   place   of   making   payment,    §  214. 
death,  absolute  liability  for  money  received,  §  479. 
de  facto  officer,  private  injuries,  covered  by  official  bonds,  §  487. 
defense  of  circuity  of  action,   §  143. 

depositaries,   bonds,    absolute   liability   for   money   received,    §  479. 
discharge  or  reduction  of  surety 's  responsibility  by  act  of  creditor, 

§735. 
execution  of  probate  bonds,  manner,  recoveries  which  may  be  had,  §  494. 
expiration  of  term,  liability  of  public  officers,  adjustment  of  liability 

between  sets  of  sureties,  §  480. 
express  indemnity 

damages  recoverable,  costs,  expenses  and  attorney's  fees,  remote 
and  consequential  losses,  §  762. 
mental  and  physical  suffering,  trespass,  §  763. 
express  indemnity  against  judgments,  effect  of  judgment,  §  767. 
interest,  allowance  against  government,  §  332. 

conflict  of  laws,  bonds  to  United  States,  §  359. 
liquidated  damages,  intention  to  liquidate,  evidence  and  effect  of,  §  284. 
measure  of  damages,  against  sureties,  §  488. 
mode  of  redress   for  official   dereliction,   §  486. 
neglect   of   duty   by   other   officers,   effect,    §  482m. 
payment,   application,   debtor 's   right   to   direct   application,    §  235. 

place  of  payment,   §  214. 
personal    liability,    circuity    of    action,    defenses    of,    §  143. 
private  injuries  covered  by  official  bonds,   §  487. 

probate  bonds,  actions  on  bond  as  to  sureties,  liability  for  executor's 
debt  to   estate,   §  495. 

conditions  in  general,   §  493. 

estates  of  decedents,  bonds  for  administration  of,   §  493. 

guardian's  bond,  mitigation  of  damages,  §497. 
sureties'  liabilities,  §496. 

liability  as  between  sets  of  sureties,  §  498. 

mitigation  of  damages,  §  497. 
release  by  creditor  or  one  or  more  parties,  effect,  §  742. 
replevin 

bonds,  assessment  of  damages  in  suit  on  bond,  §  502. 
Suth.  Dam.  Vol.  V.— 77. 
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Official  Bonds — continued, 
replevin — continued. 

condition  for  return  of  property,   §  500. 

conditions  of,  history,   §  499. 

conditions  required  by  modern  statutes,  §  501. 

damages  recoverable,   §  505. 

damages   when  plaintiff   recovers   as   special   owner,  effect   of 

change  in  statute,  §  508. 
effect  of  judgment  in  replevin  suit,  §  506. 
evidence  of  value  of  property,  §  504. 
judgment,  what  may  be   shown  in  defense   or  in  mitigation, 

§507. 
when  sureties  are  not  liable  for  judgment  in  replevin  suit, 
§503. 
bonds  by  defendant  to  retain  property,  damages,  §  509. 
right  of  action  against  officers,  §  484. 

right  of  subrogation,  when  and  to  whom  available,  §  736. 
statutory  bonds,  condition  required  by  statute,  necessity  of  compliance, 

§475. 
term  of  office,  measure  of  damages  against  sureties,  §  488. 

OMo 

bills  and  notes,  consideration  fraudulent  or  illegal  in  part,  §  549. 

damages  on  protested  foreign  bills,  re-exchange,  §  563n. 

guaranty,  liability  where  collateral  is  given,  §  734. 

principal  sum,  certainty,  §  541. 

stipulations  for  costs  and  attorneys '  fees,  §  564. 
contracts    for    particular    work,    employer's    liability    for    delaying   or 
stopping  work,  recovery  on  contracts  or  quantum  meruit,  conse- 
quential losses,  mitigation  of  damages,  §  713. 
covenant  against  incumbrances  as  covenant  running  with  land,  §  625, 
covenants,  for  title,  measure  of  damages,  nominal  damages,  §  600. 

nature  of  covenant,  breach,  §  592. 

what  constitutes  breach,   §  592. 
death  by  wrongful  act,  conflict  of  laws,  injuries  in  another  state,  §  1280. 
dower,  right  subject  to  incumbrances,   §  1007. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 

compensation,  effect  of  title  and  nature  of  interest  condemned  and 
purpose  of  use,  §  1077. 
escape  of  prisoner,  officers,  neglect  of  duty,  measure  of  damages,  nom- 
inal damages,  §  489. 
fraud,  damages,  expenses  of  litigation,  §  1177. 
insurance,  total  loss,  what  constitutes,  §  807. 
interest,  allowance,  stockholders '  statutory  liabilities,  §  343. 

compound  interest,  interest  on  instalments  of  interest,  §  375. 
landlord   and  tenant,  partial   destruction   of  demised  property,   effect 
as  to  rent,  §  851. 

repairs,  breach  of  covenant  to  repair,  measure  of  liability,  §  858. 
nuisance,  permanent  injury,  estoppel  from  recovery  of  future  damages, 

§  1046. 
officers,  neglect  of  duty,  measure  of  damages,  nominal  damages,  §  489. 
personal  injuries,  exemplary  damages,  §  1253. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
replevin  bonds,  liability  of  sureties,  dismissal  of  replevin  suit,  §  499. 
slander  and  libel,  exemplary  damages,  §  1216. 

mitigation,  retraction,  §  1231. 
suretyship,  remedy  for  indemnity,  who  is  principal,   §  746. 
trover,  damages,  attorneys'  fees,  §1130. 

exemplary  damages,    §  1131. 
usury,  effect,  contracts  not  void  for  usury,  §  315n. 
verdicts,  general  verdict  on  several  counts,  §  462. 
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oils 

compensatory    damages,    property    sued    for    improved    by    wrongdoer, 

§  102. 
fire  causing  loss  of  building,  consequential  damages,  acts  or  omission 

as  proximate  cause  of  damage,  §  29. 
fire  insurance,  losses  and  damages,  recovery  in  special  cases,  §  827. 
joint  adventures,  fraud,  natural  and  proximate  consequences  of  fraud, 

§  1164. 
sales,  anticipation  of  injury  to  person,  illustration,  §  25. 

breach  of  warranty  as  to   quality  or  quantity,  damages,  interest, 
expenses  and  special  injuries,  §  675. 
storage,   consequential   damages,   act   complained    of   must   be   eflficient 

cause  of  damage,  §  29. 
telegrams,  negligence  in  transmitting  message,  liability  when  object  of 

sender  is  known,  §  964. 
tenants  in  common,  lease  of  property,  liability  for  value  of  oil  pro- 
duced,  §  1034. 
trover,  damages,  value  of  property  enhanced  by  defendant,  §  1126. 
wells,   drilling,  contract   for  particular  work,   breach,  contractor's  lia- 
bility, §  697. 
liquidated  damages,  stipulations  when  damages  are  uncertain,  §  290. 
remainders   and   reversions,   injuries    to   rights   of   parties   not   in 
possession,  §  1034. 

Oklahoma 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
carriers  of  passengers,  injury  to  passenger,  mental  anguish  independent 

of  other  injury,  §  942. 
liability  for  exemplary  damages,  §  951. 
evidence,  physical  examination  of  plaintiff,  §  451. 
nuisance,  permanent  injury,  estoppel  from  recovery  of  future  damages, 

§  1046. 
replevin,  damages,  property  not  returned,  §  1148. 
telegraphs    and   telephones,    mental    anguish,    damages,    grounds    upon 

which  liability  is  denied,  §^78. 
trespass    to    personal    property,    special    and    consequential    damages, 

§§1101,  1102. 
trover,  damages,  interest  and  value  of  use  of  property,  §  1115. 

rule  in  particular  states,  §  1111. 
usury,  recovery  under  usury  statute,   §  317. 

Olives 

compensatory   damages,   property   sued  for   improved   by   wrongdoer, 
§102. 

Opium 

sales,  warranty  of  quality  or  quantity,  damages  for  breach,  interest, 
expenses  and  special  injuries,  §  671. 

Options 

breach  of  contract,   damages  recoverable  by  purchaser  against  vendor 
of   land,   measure   of    damages,   nominal    damages,   elements    of 
damages,  §  582. 
broker's  compensation  for  services,  effect  of  misconduct,   §683. 
evidence   of   value   of  services,   opinion   evidence,    §  680. 
manner  of  performance  of  duty,  effect  of  misconduct,  §  683. 
sale  for  agent 's  advantage,  §  683. 
fire  insurance,  contract  to  replace  or  rebuild,  §  830. 
payment,  ajiplication   by  creditor,   §  239. 

sales,  acceptance  of  goods,  buyer's  notice  of  refusal  to  accept,  seller's 
duty  to  mitigate  damages,  §  648. 
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sales — continued. 

breach  of  contract  by  seller,  payment  in  specific  articles,  value, 
damages,  §  660. 

Orchard 

certainty  of  damages,  anticipated  profits,  prospective  growth  of  orchard, 
§62. 

Orchid 

sale,  warranties  of  quality  and  quantity,  breach,  damages,  §  670. 

Oregon 

appeal  and  supersedeas  bonds,  interest  and  damages,  award  on  appeal, 

§539. 
bills  and  notes,  guaranty,  effect  of  indorsing  negotiable  paper,  §  730. 

partial    failure    of    consideration,    §  545. 

principal  sum,  certainty,   §  541. 

stipulations  for  costs  and  attorneys '  fees,  §  564. 
covenant  to  pay  incumbrances,  breach,   damages,   §  631. 
death  by  wrongful  act,  damages  to  deceased 's  estate,  §  1277. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 

evidence  of  value  and  damages,   §  1089. 
mesne  profits,  elements  of  damaaje,  costs  of  ejectment  suit,  §  993. 

remedy  under  code,   §  1000. 
official  bonds,  measure  of  damages  against  sureties,  §  488n. 
slander  and  libel,  defenses,  failure  of  plea  of  justification,   §  1225. 
trespass  to  real  property,  exemplary  and  statutory  damages,  §  1031. 
trover,  damages,  property  of  fluctuating  value,  §  1119. 

Oxen  Stolen 

consequential  damages,  certainty,  recovery  of  items  of  damages  which 
are  certain,  §  55. 

Oysters 

breach  of  contract  to  furnish  m^erial  for  oyster  growers,  liability  for 
non-performance,  consequential  losses,   §  702. 


Pain  and  Suffering 

see  also  Mental  Anguish. 

action  by  husband,  wife  or  parent,  personal  injuries,  §  1252. 

assault  and  battery,  special  damages,  necessity  of  alleging,  §  421. 

baggage,    sleeping   car   companies,   liability,    §  956. 

carriers   of   goods,  breach   of   contract,   physical   and   mental   suffering 

as  elements  of   damage,   §  915. 
carriers  of  passengers 

negligence   or   breach    of   duty,   damages   for   pain   and   suffering, 
past  and   prospective   damages,   §  944. 
damages  for  physical  and  mental  suffering,  injury  to  char- 
acter, §  942. 
refusal   to   carry,   damages,  lo^s   of   time,   expense,   exposure  and 

humiliation,  §  936. 
threat  of  ejection,  recovery  for  mental  suffering  independent  of 
other  injury,  §  943. 
consequences  of  injury,  recovery  for  secondary  consequences,  aggrava- 
tion of   disease,   §  1244. 
damages,  discretion  of  jury  as  to  damages,  instructions,  §  1256. 
elements,    §  1241. 

pain   and   suffering,   physical    and   mental   pain,    §  1242. 
recovery  for  mental   suffering,   aggravated  wrong,    §  1243. 
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Pain  and  Suffering — coutiuued. 
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rule  where  negligence  only  is  alleged  and  where  wrong  was  wil- 
ful, §  1245. 
death  by  wrongful  act,  damages,  mental  anguish,  restriction  to  pecuni- 
ary losses,   §  1263. 
dower,  expulsion  of  widow,  actual  damages,  injury  to  health,  pain  and 

suffering,   §  1029. 
elements  of  damage,  mental  suffering,  §  95. 

personal  torts,   §  93. 
evidence,  adaptation  of  evidence  to  damages  claimed,  §  437. 
expressions,  conduct  and  religious  belief  of  sufferer,  §  453. 
opinion  evidence,    §  441. 

opinions  on  subjects  of  common  experience  and  observation,  admis- 
sibility, §  443. 
pecuniary  items,  necessity  of  proof  by  plaintiff,  opinions,  §  441. 
exemplary  damages 

restriction  and  denial,  rule  as  to  compensatory  damages,  §  395. 
rensons  for  rule,  New  Hampshire  rule,  §  396. 
exhibition      f  injured   parts,  means  of  injury,   §  452. 
exposure,  •    legations  to  show  mental  anguish,  §  1029. 
future  da     iges,   §  123. 
interest,  f     ions  for  torts,  §  355. 
malicious  prosecution,  elements  of  damage,  §  1237. 
mitigation  of  damages,  admissibility  of  evidence,   §  1255. 
nuisance,  remote  consequences,  liability,  §  1051. 
opinion  evidence,   §  441. 

instances   of   rejection   and  admission   of   opinions,    §  443. 
parties,  action  for  injury  to  child,  §  1252. 
personal   torts,   elements   of   damage,    §  93. 
pleading,  necessity  of  alleging  special  damages,  §  421. 
prospective   damages,   number  of  actions  maintainable,   §  1251. 

personal  injuries,  ascertainment,  §  123. 
slander  and  libel,  damages,  mental  suffering  and  physical  incapacity, 

§1214. 
special   damages,  necessity  of  alleging,   §  421. 
suretyship,  express  indemnity,  damages  recoverable,  mental  and  physical 

suffering,  trespass,  §  763. 
telegraphs    and    telephones,    delay    in    delivery    of    message,    damages, 

physical  pain,  8  965. 
trespass,   elements   of   damage,   insults,    §  1029. 

trespass  to  real  property,  aggravation  and  special  damages,  §  1029. 
verdicts,  excessive  or  insufficient,   §§459n,  1242n. 

discretion  of   jury   as  to   damages,   instructions,   §  1256. 

Paint  , 

sales,  breach  of  contract,  non-delivery  of  property  contracted  for,  con- 
sequential damages,  illustration,  §  663. 
warranty  of  quality,   damages   for   breach,  interest,  expenses  and 
special  injuries,  §  67 In. 

Paper  CoUar 

infringement  of  patent,  suretvship,  express  indemnitv,  damages  recov- 
erable, §  762. 

Paralysis 

personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruc- 
tion, excessive  or  inadequate  verdicts,  §  1256n. 
pleading,  special  damages,  necessity  of  alleging,  §  421. 

Parent  and  Child 

see  also.  Alienation  of  Affections;   Infants. 

bonds,  guardian  's  bond,  mitigation  of  damages,  §  497. 
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Parent  and  Child — continued. 

carriers  of  goods,  delay,  transportation  of  dead  bodies,  physical  and 

mental  suffering  as  elements  of  damage,  §  915. 
carriers  of  passengers,  child  injured,  damages  for  physical  injury  to 
child,  excessive  verdicts,  §  953n. 
duty   of   carriers,   separation  of  passenger   and  children,  recovery 

for  mental  suffering  independent  of  other  injury,  §  943. 
negligence   or  breach   of   duty,  injury   to   wife,   child   or  servant, 
actions,  §  952. 
'child,  en  ventre  sa  mere,  injuries  to  unborn  child,  right  to  damages,  §  8. 
civil  damage  laws,  actions,  parties  who  may  sue  for  injury  under  civil 

damage  laws,  §  16. 
contracts   for    services,    compensation,    quantum   meruit   recovery,   pre- 
sumption where  family  relation  exists,  §  679. 
employee's  liability  for  violation  of  contract,  recoupment  of  dam- 
ages, consequential  losses,  §  695. 
conveyances,  payment,  evidence  of  payment,  §  233. 

death  by  wrongful  act,  children,  death  of  child,  right  to  recover  for, 
damages,  §  1272. 
damages,  children 's  loss  from  death  of  parents,   §  1267. 

determination,   evidence,   facts   and  circumstances  to   be   con- 
sidered, §  1269. 
elements,  loss  of  services,  loss  of  society,  §  1263. 
restriction  to  pecuniary  losses,  rule  in  England  and  Canada, 
§  1262. 
pleading  in  actions  to  recover  for  death,  §  426. 
recovery  for  death  of  child  by  mother,  imputed  negligence,  §  27. 
dower,   children,    action   for   rents   and   profits,   dower   not    demanded, 

§  1003. 
imputed  negligence,   consequential  damages,   §  27. 
interest,  allowance,  annuities  and  legacies,  §  344. 

money  had  and  received,  §  352. 
loss  of  services,  death,  right  of  action  at  common  law,  §  1259. 

seduction,  gist  of  action,  loss  of  services,  §  1281. 
parties  plaintiff,  action  under  statutes,  §  129. 
personal  injuries  to  child,  actions,  parent 's  action,  §  1252. 

causes  of  action,  entirety,  parties  to  actions  under  statutes,  §  129. 
deformity  or  disfiguration,  damages  recoverable,  §  952. 
earning  capacity  diminished,  damages,  §  1246. 

recovery  for  loss  of  time  or  decreased  capacity,  §  1249. 
expenses  for  physical  and  surgical  aid,  recovery,  §  1250. 
injured  parts,  exhibition  of,  exhibition  of  means  of  injury,  §  452. 
joint    injury,    entirety    of    causes    of    action,    damages    to   parties 

jointly,  §  128. 
mental   suffering,   compensatory    damages,   mental   suffering   inde- 
pendent of  physical  harm,  §  96. 
mitigation  of  damages,  admissibility  of  evidence,  §  1255. 
neglect  of  parents  to  secure  medical  treatment,  elements  of  damage, 
expense   incurred   to   prevent   or   lessen   damage,   extent   of 
duty,  §90. 
personal  and  other  circumstances  of  parties,  §  1254. 
special  damages,  child  run  over  by  vehicle,  §  952. 
probate  bonds,  guardian 's  bond,  mitigation  of  damages,  §  497. 
quantum  meruit,  recovery  for  services  rendered,  §  679. 
seduction,  damages  recoverable,  exemplary  and  compensatory  damages, 
evidence  to  be  considered,   §  1283. 
daughter  seduced  by  employer's  son,  consequential  damages,  act  or 
omission  as  proximate  cause  of  injury,  §  29. 
recoupment  and  counterclaim,   §  180. 
mitigation  of  damages,  consent  of  parent,  §  1284. 

evidence,  chastity,  §  1284. 
parties  plaintiff,  who  may  maintain  action,  §  1282. 
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Parent  and  Child — continued. 

support  of  parent,  consequential  damages,  act  complained  of  must  be 

efficient  cause,  §  29. 
suretyship,  right  of  surety,  to  defend  between  principals,  §  743n. 
telegraphs   and  telephones,  mitigation   of   damages   by  injured   party, 

negligence  in  transmission  or  delivery  of  messages,  §  973. 

Paris  Green 

sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  672. 

Parties 

admiralty  torts,  who  may  sue,  recovery  by  owner  of  cargo,  §  1296. 
alienation  of  affections,  action,  right  to  maintain,  §  1285. 
animals  injured,  joint  and  several  liability  for  torts,   §  141. 
associations   and   societies,  trusts,   causes   of   action,   entirety,   recovery 

by  party  in  whom  legal  interest  is  vested,  §  130. 
attachment,  bonds,  wrongful  attachment,  parties  who  may  sue,  §  511. 
beneficial  parties,  action  for  benefit  of  another,  bills  and  notes,  recovery 

of  principal  sum,  §  541. 
bills  and  notes,  action,  defendants,  joinder,  effect  of  non-joinder  and 
misjoinder,  §  135. 
joint  makers,  consideration  fraudulent  or  illegal  in  part,  effect, 
§549. 
bonds,  actions  on  bond  as  to  sureties,  liability  for  executor's  debt  to 

estate,  §  495. 
breach  of  marriage  promise,  who  may  sue,   §  983. 
cause  of  action 

entirety,  contract  apportioning  legal  interests,  §  131. 
damages  to  parties  jointly,  §  128. 
implied  assumpsit  follows  consideration,   §  132. 
parties  to  actions  under  statutes,   §  129. 
recovery  by  party  in  whom  legal  interest  is  vested,  §  130. 
release  or  death  of  one  or  several  parties  entitled  to  damages, 
§133. 
civil  damage  laws,  actions,  parties  who  may  sue  for  injury  under  civil 

damage  laws,  §  16. 
conspiracy,  parties,  joint  and  several  liability  for  torts,  §  140. 
covenants   of   warranty   and   quiet  enjoyment,   breach,   action,   parties, 
§603. 
notice  of  suit  to  covenantor,  bringing  in  new  parties,  §  615. 
parties  against  whom  recovery  may  be  held,  parties  plaintiff,  §  613. 
suit  against  remote  covenantor,  §  614. 
exemplary    damages,    parties    liable,    liability    of    nmster    for    acts    of 

servants,  §§408-411. 
Federal  Employers '  Liability  Act,  actions  under,  §  1352. 
fraud,  parties,  plaintiffs  and  defendants,   §  1179. 

injunction  bonds,  right  of  action,  when  it  arises,  who  may  sue,  §  522. 
joinder  of  parties,  attachment  bonds,  parties  who  may  sue,   §  511. 

general  and  special  owners,  §  139. 
joint  liability,  entirety  of  tortious  act,  §  138. 

execution   of  release   by   or  to   one   or  several   claiming   or  liable, 

effect,  §  257. 
exemplary  damages,  joint  liability  for,  §  407. 
extinguishment  or  severance,  §  136. 

injunction  bonds,  damages,  facts  not  defenses,   §  529. 
tender,  persons  to  whom  tender  should  he  made,  §  265. 
mesne  profits,  who  may  recover,   §  992. 
misjoinder,  defendants,  effect  of  misjoinder,  §  135. 

plaintiff's,  objection  as  fatal,  §134. 
non-joinder,  defendants,  effect  of  non-joinder,   §  135. 
ownership,  general  and  special  owners,  §  139. 
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personal  injuries,  action  by  husband,  wife  or  parent,  §  1252. 
release,  effect,  execution  of  release  bv  or  to  one  or  several  claiming  or 
liable,  §257. 
who  may  execute,  §  256. 
replevin,  who  may  sue,  §  1143. 

sales,  executed  sales,  recovery  by  seller  against  buyer,  §  642. 
salvage  service,  requisites,  parties  liable,  §  715. 
seduction,  parties  plaintiff,  who  may  maintain  action,  §  1282. 
set-off,  counterclaim  and  recoupment,  §§  175,  176. 

validity  of  claim  essential,  §  174. 
set-off  of  judgments,  interest  of  real  parties  considered,  §  200. 
statutory  duties,  breach  of  duty,  who  may  bring  action,  §  32. 
suretyship,  surety's  remedies  for  indemnity,  action  against  principal, 

who  is  principal,  §  746. 
telegraphs  and  telephones,  negligence,  who  may  sue,  §  972. 
torts,  entirety  of  act,  parties  injured,  §  138. 
joint  and  several  liability,  §§  140,  141. 

acts  of  members  of  partnership,  §  142. 
civil  damage  statutes,  §  142. 
trade-marks,  infringement,  parties   defendant,   §  1200. 
trover,  who  may  bring  action  of  trover,  §  1108. 
verdict,  parties,  verdict  where  there  are  several  parties,  §  463. 

Partition 

covenants  for  title,  breach,  recovery  of  nominal  damages,  actual  loss  not 

shown,  §  598. 
landlord  and  tenant,  rent,  apportionment,  §  850. 
tenants  in  common,  recoupment  and  counterclaim,  between  vendor  and 

purchaser,  §  184. 

Partnership 

accord   and   satisfaction,   consideration,   act   or   promise   which   is   new 

consideration,  §  249. 
accounts,  cause  of  action,  entirety,  items  of  accounts,  §  111. 

payment,    application   by    creditor,    §  239. 
attachment  bonds,  wrongful  attachment,  damages  recoverable,  §  513. 
bills  and  notes,  consideration  fraudulent  or  illegal  in  part,  §  549. 
defense  of  circuity  of  action,  §  143. 

suretyship,  assumption  of  contract,  method,  bills  and  notes,  §  731. 
breach    of    contract,    certainty   of    damages,   profits   on    dissolution    of 
partnership,   §  68. 
compensation  for  gains,  profits  and  losses  sustained,  §  78. 
elements  of  damages,  losses,  labor  expenditures,  §  80. 
evidence  of  value,  §  445. 
breach  of  partnership  articles,  right  of  action,  §  68. 
causes  of  action 

entirety,  effect  of  release  by  or  death  of  one  of  several  entitled  to 
entire  damages,  §  133. 
recovery  by  party  in  whom  legal  interest  is  vested,  §  130. 
release  or  death  of  one  or  several  parties  entitled  to  damages, 
§133. 
contracts  for  work,   for  particular  purpose,  breach,  liability   for  non- 
performance, consequential  losses,   §  702. 
contracts  for  services,  wrongful  discharge,  duty  to  mitigate  damages, 

presumption  of  subsequent  employment,   §  693. 
creditor's  right  to  make  application  of  payments,  §239. 
death    by    wrongful    act,    damages,    determination,    facts    and    circum- 
stances to  be  considered,   §  1268. 
debt  due  from  wife  to  husband,  payment,  effect,  §  218. 
dissolution,  certainty  of  damages,  profits  on  dissolution  of  partnership, 
§68. 
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contract  of  surety  not  to  be  extended  by  construction,  illustrations, 

§727. 
interest  as  between  partners,  §  342. 
fraud,  false  representations,  measure  of  damages,  confidential  relation 

between  parties,  §  1171. 
injunction  bond,  right  of  action,  when  it  arises,  parties  who  may  sue, 

§522. 
interest  as  between  partners,  §  342. 

liquidated  damages,  stipulation  when  damages  are  uncertain,  §  290. 
malicious  prosecution,  elements  of  damage,  §  1237. 

exemplary   damages,  liability  of  partner,   §  1237. 
parties  injured,  entirety  of  tortious  act,   §  138. 
parties,   joinder   of   defendants,   effect  of  non-joinder   and   misjoinder, 

§i35. 
,         joinder  of  parties,  general  and  special  owners,  §  139. 
joint  and  several  liability  for  torts,  §  140. 
acts  of  members  of  partnership,  §  142. 
entirety  of  causes  of  action  as  to  parties  injured,  §  138. 
joint  liability,  extinguishment  or  severance,   §  136. 
parties  plaintiff,  person  in  whom  legal  interest  is  vested,  §  130. 
payment,  application  by  creditor,  §  239. 

person  to  whom  payment  may  be  made,  §  231. 
personal   injuries,   earning   capacity,  recovery  for  loss   of   time   or   de- 
creased capacity,  §  1249. 
profits,  elements  of  damages,  gains  and  losses,  liability  for,  §  78. 
recoupment  and   counterclaim,  parties,   §  175. 
release,  who  may  execute,  §  256. 
replevin,  bonds,  actions,  defenses,  mitigation  of  damages,  §  507n. 

defendant's   rights,   recovery   of   damages  as   affected   by   title   or 
interest  in  property,  §  1160. 
sales,   acceptance   of   goods,    liability    for    not    accepting,   remedies    of 
seller,   §647. 
fraud,    false   representations,    remote,    conjectural    and    contingent 
damages,  §  1175. 
suretyship,  express  indemnity,  contracts  varying  from  indemnity,  causes 
of  action,  measure  of  recovery,  §  765. 
contribution   between   co-sureties,   insolvency   of  co-surety,   firm  as 

one  surety,  §  757. 
remedy  for  indemnity,  who  is  principal,  §  746.      ' 
surviving  partner,  action  by,  circuity  of  action,  defenses  of,  §  143. 
trover,  recovery  of  damages,  limitation  of  recovery  to  plaintiff's  interest 
in  property,  §  1136. 

Party  Walls 

see  also.  Adjoining  Landowners;  Lateral  Support. 

consequential  damages,  certainty,  liability  for  principal  loss  extending 

to   details  and   incidents,   §  54. 
construction,  interest,  allowance  on  money  paid,  §  327. 
covenant    against    incumbrances,    damages    for    breach,    permanent   in- 
cumbrance, §  628. 
definition,  what   are   incumbrances,    §  620. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, existence  of  lien,  satisfaction,  §  609. 
money  paid,  allowance  on  interest  on  money  paid,  §  327. 
nuisances,  joint  and  several  liability,   §  1059. 
trespass,  injuries  to  walls,  damages  recoverable,  §  1025. 

mitigation  of  damages,  consent  of  plaintiff  to  act  complained  of, 
§162. 
pleading,  necessity  of  pleading  facts  in  mitigation,  §  166. 
walls  defective,  parties,  joint  and  several  liability  for  torts,  §  141. 
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Pass 

see  Tickets. 

Passenger  Injured 

alighting  at  wrong  place,  damages,  loss  of  time,  expenses,  exposure, 
§  938. 
distinction  between  liability  in  tort  and  on  contract,  §  48. 
alighting  from  street  ear,  parties,  joint  and  several  liability  for  torts, 

§141. 
assault,  consequential  damages,  nervous  shock  vsdthout  impact,  right  to 
recover  damages,  §  24. 
exemplary  damages,  parties  liable,  master's  liability   for  acts   of 
servant,  §  408. 
breach   of   contract,   damages   as   including   other   than  pecuniary   ele- 
ments, §  92. 
canals,   act   or   omission   as  proximate   cause   of   injury,   consequential 

damages,  §  30. 
carried  beyond   destination,  consequential  damages,  carrier's  liability, 

distinction  between  liability  in  tort  and  on  contract,  §  49. 
character  as  affecting  damages  for  personal  injuries,  §  94. 
conductor  allowing  persons  to  ride  on  freight  train  contrary  to  rules, 
agent's    particular    duties    and    liabilities,    principal's    right    to 
indemnity,  §  771. 
consequential  damages,  assault  on  woman  in  station,  child  frightened 
and  killed  by  train,  liability,   §  35. 
extraordinary  circumstances,  insanity  of  injured  person,  §  36. 
injured  passenger  rendered  susceptible  to  disease,  §  36. 
nervous   shock   as   physical   injury,   right   to  recovery   for  nervous 

shock,  §  22. 
nervous  shock  without  impact,  right  to  recover,  §  21. 
delay,  breach  of  contract,   consequential  damages,  certainty,  recovery 

for  successive  consequences  of  act  or  omission,  §  57. 
delayed  train,  injury  to  passenger,  consequential  damages,  proximate 
consequences   of   act   or   omission,    effect   of   extraordinary   cir- 
cumstances, §  35. 
ejection,  consequential  damages,  carrier's  liability,  distinction  between 
liability  in  tort  and  on  contract,  §  49. 
exemplary  damages,  allowance,  grounds  upon  which  allowed,  §  393n. 
enhancement  and  mitigation,  §  404. 

wealth  of  defendant,  scope  of  inquiry,  §  405. 
mental  anguish,  necessity  that  anguish  proceed  from  act  causing 

physical  injury,   §  95. 
nervous  shock,  proximate  consequences  of  act  or  omission,  §  36. 
passenger  who  is  Christian  Scientist,  damages  recoverable,  control 
of  feelings,  §  940. 
evidence  of  damage,  §  946. 
exposure  of  passenger,  consequential  damages,  breach  of  statutory  duty, 

illness  of  passenger,  §  32. 
exposure  to  peril,  act  of  injured  party,  §  39. 
ferry-boat  striking  slip,  injury  to  passenger,  intervening  or  proximate 

cause,  §  37. 
imputed  negligence,  §  27. 

indiscreet  acts  not  grounds  for  damages,  §  940. 
jumping  from  coach,  consequential  damages,  proximate  cause,  acts  of 

injured  party,  fraud  and  exposure  to  peril,  §  39. 
mental  anguish  independent  of  other  injury,  §  942. 
mitigation  of  damages,  benefit  not  derived  from  defendant,  §  158. 
obstruction  at  depot,   consequential  damages,  proximate  cause,   act  of 

third  person  as  cause,  §  42. 
physical  and  mental  suffering  of  passenger,  injury  to  character,  §  942. 
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protection  of  passengers,  duty  of  carrier,  §  941. 

railroad  car  unlieated,  illness  of  passenger  as  proximate  consequences 

of  failure  to  notify  passenger  of  destination,  §  36. 
refusal  to  carry,  exemplary  damages,  §  937. 
stage  coach  falling  into  canal,  consequential  damages,  proximate  cause, 

act  of  third  person  as  cause,  §  42. 
stage-coach    upset,    consequential    damages,    proximate    cause,    acts    of 

injured  party,  fraud  and  exposure  to  peril,  §  39. 
suicide,  consequential  damages,  proximate  consequences  of  act  or  omis- 
sion, effect  of  extraordinary  circumstances,  §  35. 
train  not  stopping,  pleading,  special  damages,  necessity  of  alleein? 
§421.  ^    ^' 

verdicts,  excessive  or  inadequate  verdicts,  §§  953n,  1256n. 
wrong  destination 

consequential    damages,    certainty,   recovery   for   successive   conse- 
quences of  act  or  omission,  §  57. 
passenger  directed  to  leave  train  three  miles  from  destination, 
liability  for  injuries,  §  36. 

Passion  and  Prejudice 

remittitur,  propriety  of  remittitur,  excessive  damages,  §  459. 
verdicts,  excessive  or  insufficient  verdicts,  §§459,  460. 

Pasture 

animals  evicted,  pleading,  special  damages,  necessity  of  alleging,  §  420. 
breach  of  contract,  measure  of  damages,  remoteness  or  uncertainty  of 

stipulated  compensation,  §  684. 
horse  injured  by  trespassing  horse,  consequential  damages,  act  or  omis- 
sion as  proximate  cause  of  damages,  §  31. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 
lack  of  pasturage,  elements  of  damage,  expense  incurred  to  prevent  or 

lessen  damages,  extent  of  duty,  §  90. 
leases,   assignment   or   subletting,  breach   of   covenant  not   to   assign, 

damages,  §  861. 
business,  recovery  for  damages  to  business  of  lessee,  §  868. 
covenants,  breach,  exemplary  damages,  §  866. 
lessee 's  rights  to  damages  for  injury  to  business,  §  868. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 

§90. 
nuisance,  permanent  injury,  depreciation  and  market  value  as  damages, 

§  1047. 
suretyship,  express  indemnity,  damages  recoverable,  mental  and  physical 

suffering,  trespass,  §  763. 
trespass  to  real  property,  aggravation  and  special  damages,  §  1028. 
suit  by  tenant,  possessor  or  licensee,  damages,  §  1012. 

Patents 

Ch.  XXXI,  §§  1181-1197. 

annual    licenses,    liquidated    damages,    stipulation    when    damages    are 

uncertain,  illustrations,  §  293. 
assignments,  infringement,  who  liable,  §  1186. 

bills  and  notes,  consideration,  parol  evidence  to  show  defect  of  consider- 
ation, §§  552-554. 
bonds,    exjjress    indemnity,    damages    recoverable,    costs,    expense    and 

attorney  's  fees,  remote  and  consequential  losses,  §  762. 
equity,  compensation  in  equity,  computation  of  profits,  §§  1190,  1191. 
infringement,  assignment  of  damages,  recovery  by  assignee,  §  1186. 
attorney's  fees,  damages,  §  1188. 
right  to  recover,  §  85n. 
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infringement — continued. 

damages  recoverable  at  law,  evidence,  §  1185. 

infringement  of  part  of  thing  used  or  sold,  damages,  §  1186. 
license  fees,  §§  1183,  1184. 
profits  as  damages,  §  1185. 
equity,   compensation   in   equity,   computation   of   profits,   to   what 
time  made,  §  1192. 
interest  on  profits,  §  1197. 
theory  on  which  allowed,  §  1189. 
exemplary  damages,  §  1188. 

interest  on  damages,  infringement  of  patents,  §§  340,  1187. 
persons  liable  for,  damages,  §  1186. 
profits,  recovery,  license  fees  not  established,  §  1196. 
remedies,  damages  recoverable,  §  1181. 

judicial  summary  of  legal  and  equitable  remedies,  §  1182. 
suretyship,  express  indemnity,  damages  recoverable,  §  762. 
whole  article  not  patented,  ascertainment  of  profits,  §  1195. 

compensation  recoverable   for  infringement,  profits,   §  1193. 
mitigation  of  liability,  §  1194. 
interest  on  damages  for  infringing  patents,  §§  340,  1187. 
license  fees,  damages  recoverable  at  law,  §§  1183,  1184. 

liquidated  damages,  stipulations  when  damages  are  uncertain,  §  293. 
license  to  sell,   bills  and  notes,  consideration,  parol  evidence  to  show 

defect  of  consideration,  §  552. 
liquidated  damages,  alternative  contracts,  §  282. 
replevin,    defendant's    rights,    measure    of    damages    for    detention    of 

property,  §  1157. 
sales 

breach  of  contract  by  seller,  payment  in  specific  articles,  value, 
damages,  §  660. 
non-delivery    of    property    contracted    for,    property    not    in 
market,  recovery  of  lost  profits,  §  652. 
express    indemnity,    damages    recoverable,    costs,     expenses     and 

attorney  's  fees,  remote  and  consequential  losses,  §  762. 
recoupment  for  fraud,  §  179. 
warranty   of   quality,   damages   for   breach,   interest,   expense   and 

special  injuries,  §  675. 
warranty  of  title,  breach,  measure  of  damages,  §  669. 

Paupers 

appropriation  for  support  of  poor,  interest,  allowance  against  govern- 
ment, §  332. 

assault  and  battery,  consequential  damages,  injury  through  third  person, 
§33. 

bail  bonds  in  civil  actions,  measure  of  damages,  §  539b. 

cause  of  action,  entirety,  continuing  obligations,  §  112. 

Payment 

accord  and  satisfaction,  §§246-252a. 

act  or  promise  which  is  new  consideration,  sufficiency,  §  249. 
agents,  liability  to  third  persons,  scope  of  authority,  §  796. 

persons,  to  whom  payment  may  be  made,  §  231. 
application,  agreement,  debtor 's  right  to  direct  application,  §  236. 
bonds,  penalty  as  limit  of  recovery,  interest,  §  477. 
court,  application  by  the  court,  §  241. 

creditor's  right  to  make  application  of  payments,  §§238-240. 
debtor's  right  to  direct  application,  §§  235,  236. 

evidence,  §  237. 
general  payment,  application  to  debt  bearing  interest  and  first  to 
interest,  §  244. 
application  to  debt  least  secured,  §  245. 
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application — continued. 

application  to  oldest  debt,  §  243. 
general  rule,  §  234. 

pro  rata  application  of  payments,  §  242. 
usury,  recovery  under  usury  statute,  §  317. 
arbitration  and  award,  payment,  mode  of  payment,  §  215. 
assumpsit,  payment,  pleading,  §  232.  ^     „-4a 

bills  and  notes,  amount  payable  at  maturity,  ascertainment,  ^  o4U. 
consideration,    parol    evidence    to    show    defect    of    consideration, 
different  agreement,  §  552. 
partial  failure  of,  defense  as  resting  on  principle  of  rescission 
of  contract,  §  548. 
illegality  of  consideration,  effect,  §  550. 

interest' as  damages  to  be  paid  by  maker  or  acceptor,  §§556,  557. 
liability  of  drawer  and  endorser  for  principal  sum,  §  555. 
re-exchange  and  damages,  when  not  recoverable,  §  562. 
stipulations  for  attorney's  fees  and  costs,  effect  on  negotiability, 

amount  recoverable,  §  564. 
want  or  failure  of  consideration,  §  542. 
bonds,  avoidance  of  penalties,  American  statutes  and  practice,  §  474. 
breach  of  contract  to  pay  money,  measure  of  damages,  §  76. 
burden  of  proof,  §§  232,  438.  .... 

carriers,  duty  of  carrier,  care  of  goods,  recovery  for  injury  to  or  loss 
of  goods  by  bailee,  §  918. 
freight  charges,  amount  of  charges  in  absence  of  express  agree- 
ment, §  884. 
checks,  breach  of  contract  to  pay  money,  special  obligations,  measure 
of  damages,  §  77. 
what  is  not  payment,  §  217. 
collaterals   collected   or   lost   by   negligence   of   creditor   as  payments, 

§§  228,  229. 
conditional  payment  by  bill,  note  or  clieck,  §  226. 
conflict  of  laws,  place  of  contract,  determination,  §  357. 
contracts  for  particular  work,  approval,  payment,  §  706. 

breach,  consequential  losses,  contractor 's  liability,   §  702. 

contract  price  as  measure  of  damages,  action  by  contractor 

against  employer,  §  706. 
demand  for  extra  work,  basis  for  adjustment,  §  707. 
liability  of  employer  for  delaying  or  stopping  work,  recovery  on 
contract  and  quantum   meruit,  consequential  losses,  mitiga- 
tion of  damages,  §  713. 
measure    of    damages,    defects   in   work,   necessity   of   remedying, 

liability  for  expenses  and  subsequential  losses,  §  699. 
severable  contracts,  recovery  on  part  performance,  action  by  con- 
tractor against  employer,  §  708. 
contracts  for  services,  default,  time  of  making  payment  of  compensa- 
tion, §  684. 
express  contract,  necessity  of  full  performance  of  entire  contract, 
entire  and  apportionable  contract,  §  691. 
covenant  to  pay  incumbrances,  breach,  damages,  §  631. 
covenants  against  incumbrances,  breach,  amount  paid  to  remove  incum- 
brance as  damage,  §  623. 
covenants    of    warranty    and    quiet    enjoyment,    breach,    measure    ot 
damages,  §  605. 
mitigation  of  damages,  §  611. 
creditor 's  right  to  make  application  of  payments,  §  240. 
definitions,  §  214. 
demand  of 

allowance  of  interest,  accounts,  §350. 

right  to  interest  as  affected  by  marital  relation,  §  341. 
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devise  of  legacy,  payment  by,  §  220. 
effect,  §  218. 

elements  of  damage,  greater  damages  than  interest  for  failure  to  pay 
money,  §  77. 
non-payment  of  money,  §  76. 
eminent  domain,  title  to  property,   compensation,  to  whom  compensa- 
tion should  be  paid,  §  1082. 
evidence,  §  223. 

pecuniary  items,  necessity  of  proof  by  plaintiff,  opinions,  §  441. 
failure   to   make   payment,   elements   of   damage,   expense   incurred   to 

prevent  or  lessen  damage,  extent  of  duty,  §  90. 
forged  notes  and  checks,  §§  223,  224. 
gift  inter  vivos,  payment  by,  §  221. 

guaranty,    distinguishing    characteristics    of    guaranties,   right   to    ter- 
rninate  liability,  interest  and  attorney  's  fees,  §  728. 
measure  of  liability  of  guarantor  of  payment,  §  732. 
right  to  terminate  liability,  §  728. 
injunction  bonds,  defenses,  facts  not  available  as  defenses,  §  529. 
installments,  bonds,  breach  of  covenants,  assignment,  §  472. 
mode  of  payment,  §  215. 

suretyship,  remedy  for  indemnity,  accrual  of  right  of  action,  §  747. 
interest,  agreements  for  interest,  rate  applicable  after  debt  due,  §  309. 
allowance  from  time  when  money  ought  to  be  paid,  §  329. 
bills  and  notes,  interest  on,  §  556. 

compound  interest,  payments,  computation,  application  and  effect 
of  partial  payments,  §§  378,  379. 
periodical  interest  after  maturity  of  debt,  §  377. 
conflict  of  laws,  law  governing  as  to  interest,  parties  in  different 

states,  §  360. 
damages  accessory  to  principal,  §  372. 
judgments  pending  review,  §  389. 
partners,  interest  as  between,  §  342. 
right  to  interest,  §  300. 
suspension  of  interest,  miscellaneous  cases,  §  380. 

process,  payment  prevented  by  legal  process,  §  381. 
tender  stopping  interest,  §  383. 
time  of  making  tender,  §  385. 
unliquidated  damages,  §  384. 
landlord  and  tenant 

rent,  apportionment,  §  849. 

interest,  lessee 's  liability  for  interest,  §  854. 
payment,  recovery  of  rent  payable  in  specific  articles  or  taxes, 
§  846. 
termination  of  lease  by  lessor,  effect  as  to  rent,  §  847. 
liquidated  damages,  waiver  of  right  to  liquidate  damages,  §  299. 
"marshaling"  and  "distribution"  defined,  §  191. 
medium  of  payment,  bills  and  notes,  checks,  §§  225-227. 
bills  of  insolvent  banks,  §  224. 
counterfeit  money,  §§  223,  224. 
currency,  §  207. 

executed  sales,  recovery  by  seller  against  buyer,  §  642. 
money,  legal  tender  act,  §  210. 

payment   to  be  made  in  money  of  country  of  performance, 
§206. 
value,  effect  of  fluctuations  in  currency,  §  211. 
mitigation  of  damages,  §  167. 

reduction  of  loss  or  benefit,  §  164. 
mode  of  making,  §§  214-216. 

mail,  §214. 
money,  effect  of  changes  in.  value  of  money,  §  208. 
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mortgages,    breach    of    contract,    payment    of    mortgage,    measure    of 

damages,  §  79. 
officers 

bonds,  liability  of  public  officers,  adjustment  of  liability  between 
sets  of  sureties,  §  480. 
private  injuries  covered  by  official  bonds,  §  487. 
part  payment,  accord  and  satisfaction,  agreement  to  discharge  whole 
debt,  §§248,  248a. 
effect,  §218. 

interest,  compound  interest,  computation,  application  and  effect  of 
partial  payments,   §  378. 
payment  into  court,  breach  of  bond  or  non-performance  of  agreement, 
assignment,  assessment  of  damages  and  costs,  statute  of  8  and  9 
William  III,  §472. 
effect,  admission  of  cause  of  action,  §  435. 
payment  to  plaintiff  after  suit,  effect,  §  436. 
penalties,  condition  of  defeasance  of  bonds,  payment  before  or  pending 

suit,  statute  4  and  5  Anne,  §  473. 
persons  to  whom  payment  may  be  made,  §  231. 
place  of  payment,  §  214. 

duty  of  debtor  to  seek  creditor,  §  214. 
person  to  whom  payment  may  be  made,  §  231. 
pleading,  §  232. 

necessary  allegations,  §  232. 
presumptions,  payment  by  bill,  note  or  check,  §  225. 
restitution  after  reversal  of  judgment,  compensation  for  loss  of  use  of 
property,  liability  of  third  parties,  §  469. 
how  made,  §  468. 
retaining  money  by  executors,  etc.,  §  222. 

sales,  breach  of  contract  by  seller,  non-delivery  of  property  contracted 
for,  damages,  §  656. 
part  of  stipulated  quantity  received,  recovery  by  seller,  §  646. 
payment  in  specific  articles,  value,  damages,  §§  659-661. 
purchase  price  paid,  damages,  §  656. 

warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
suretyship 

contribution  between  co-sureties,  §  754. 

accrual  of  right  of  action,  §  759. 
creditor's  duty  to  realize  on  securities,  refusal  of  payment,  appli- 
cation of  deposits  to  indebtedness,  §  737. 
indemnitv  of  surety  by  principal,  adjustment  of  right  of  co-sureties, 

§758. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 

§90. 
right  of  subrogation,  when  and  to  whom  available,  §  736. 
right  to  call  upon  creditor  to  collect  debt,  damages,  §  741. 
surety 's  remedies  for  indemnity,  action  against  principal  for  money 
paid,  measure  of  recovery,  §  748. 
payment  giving  right'to  reimbursement,  §§  750,  751. 
when  right  of  action  accrues,  §  747. 
tender,  §§  260-278. 

acceptance,  effect,  §  271. 
time  of  making  tender,  §  262. 
time,  executed  sales,  recovery  by  seller  of  full  value,  payment  by  bill 
or  note,  §  644. 
payment  before  debt  is  due,  effect,  §  219. 
value  of  bills  and  notes,  solvent  parties,  measure  of  damages,  §  565. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  adjustment  of  counter  eqmties  in 
specific  performance,  §  588. 
defaiilting  vendee 's  right,  §  586. 
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elements  of  damage,  loss  of  bargain,  mitigation,  §  584. 
measure  of  damages,  nominal  damages,  §  582. 
rescission,  adjustment  of  counter  demands,  §  587. 
damages    recoverable    by    vendor    against    purchaser,    measure    of 
damages,   notes   given   for   price,   assumption   of   mortgage, 
§571. 
recoupment  for  defect  of  title  and  for  tort,  §  573. 
recovery  when  contract  does  not  fix  price,  §  575. 
right  of  seller  of  land  to  recover  purchase  price  and  interest, 
abatement  of  price,  §  567. 
what  constitutes,  §§  214-216. 

what  is  not  payment,  §  217. 
who  may  make  payment,  §  230. 

Peas 

carriers  of  goods,  delivery,  liability  for  time  and  expense  of  obtaining 
property,  §  911. 

Pecuniary  Representative  of  Value 
Ch.  VI,  §§205-213. 

Pedestrian  Injured 

collision    of    vehicles,    injury    to    pedestrian,    consequential    damages, 

liability,  §  19. 
consequential  damages,  breach  of  statutory  duty,  person  injured,  unlaw- 
ful beating  of  horse,  §  32. 
doctrine  of  imputed  negligence,  §  27. 

intervening  cause,  ladder  on  sidewalk  striking  pedestrian,  §  37. 
railroad  track,  consequential  damages,  nervous  shock  without   impact, 
right  to  recover,  §  21. 

Pedigree 

evidence  of  value,  property  without  market  value,  §§  448,  449. 

Pelvis  Fractured 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1242u. 

Penalties  and  Forfeitures 

appeal  and  supersedeas  bonds  in  federal  supreme  court,  §  532. 
arbitration  bonds,  liability  of  sureties,  measure  of  damages,  §  539c. 
bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
bonds 

condition  of  defeasance,  payment  before  or  pending  suit,  statute 
4  and  5  Anne.  §  473. 
' '  penalties ' '  defined,  §  470. 
impossible  conditions,  effect,  §  476. 
interest  allowance  on  penalty,  §  331. 

judgments,  interest  on,  §  333. 
Ijenalty  as  limit  of  recovery,  interest,  §§477,  478. 
relief  from  penalties,  American  statutes  and  practice,  §  474. 
verdict,  necessity  that  judgment  follow  verdict,  §  466. 
broker's  compensation  for  services,  effect  of  misconduct,  §683. 

manner  of  performance  of  duty,  effect  of  misconduct,  §  683. 
conflict  of  laws,  interest,  law  governing  where  usury  is  involved,  §  365. 
confusion     of     goods,     compensatory     damages,     motive     as    affecting 

damages,  tort  actions,  §  101. 
contracts,   non-performance   of   agreements,  assignment,   assessment   of 
damages  and  costs,  statute  of  8  and  9  William  III,  §  472. 
penalties  in  aflfirmati\-e  agreements,  breach,  remedies,  §  471. 
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contracts  for  services,  entire  and  apportion  able  contracts,  §  691. 
necessity  of  full  performance  of  contract,  §  686. 
inability  to  perform,  §§  687,  688. 

stijjulation  for  notice  where  servant  quits  employ,   §  690. 
copyright,  infringement,  compensatory  and  penal  recoveries,  §  1199. 
covenants,  incumbrances,  what  are  incumbrances,  §  620n. 
deposits,  liquidated  damages,  payment  of  fixed  sum  for  partial  or  total 

breach  of  contract,  §  295. 
elements  of  damage,  motive,  how  motive  affects  consequences  of  confu- 
sion of  goods,  §  101. 
exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 

penal  offenses,  §  402. 
injunction  bonds,  defenses,  facts  not  available  as  defenses,  §  529. 
interest 

agreements  for  more  than  legal  rate  after  maturity,  §  318. 

relief  of  debtor  in  Illinois,  §  319. 
allowance,  money  loaned,  §  325. 

statutory  penalties,  §  330. 
conflict  of  laws,  effect  of  usury,  §  365. 
leases,  covenants  not  to  sublet  or  assign,  liability  for  breach,  proximate 
cause  of  loss,  improper  use  of  premises,  §  861. 
improper  use  of  premises,  liability,  §  861. 
liquidated  damages,  certainty,  contracts  for  payment  of  money,  §  287. 
distinguished  from  penalty,  §  283. 
intention  to  liquidate,  evidence  and  effect  of,  §  284. 
interest  as  damages,  §  286. 

stipulation  for  payment  of  fixed  sum  for  partial  or  total  breacli, 
§§  294,  295. 
when  damages  are  uncertain,  illustrations,  §  293. 
stipulation  where  damages  are  certain  and  easily  proved,  §  289. 

validity,  §279. 
waiver  of  right  to  liquidate  damages,  §  299. 
officers  and  public  employees,  bonds,  mode  of  redress  for  official  derelic- 
tion, §486. 
right  of  action  against  officers,  §  484. 
pleading,  statutory  damages,  necessity  of  sjiecially  alleging,  §  425. 
presumptions,  liquidated  damages,  amount,  large  sum  to  secure  payment 

of  small  sum,  §  288. 
sales,  forfeiture  of  right  to  damages,  breach  of  contract  by  seller,  non- 
delivery of  property  in  market,  damages  recoverable  by  buyer, 
§  651.  ' 
salvage  service,  forfeiture  of  right  to  compensation,  §  721. 
tender,  amount,  sufficiency,  §  266. 

usury,  agreements  for  more  than  legal  rate  after  maturity,  usury,  when 
debtor  relieved,  §  319. 
recovery  under  usury  statute,  §  316. 
when  contracts  not  void  for  usury,  §  315. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  defaulting  vendee 's  right,  §  585,  586. 
recovery  on  parol  contract,  §  583. 
rescission,  arljustment  of  counter  demands,  §  587. 
right  of  seller  of  land  to  recover  purchase  price  and  interest, 
abatement  of  price,  §  567. 
conveyance  in  consideration  of  non-pecuniary  covenants,  measure 

of  damages  for  breach,  §  576. 
waiver  of  right  to  declare  forfeiture,  §  567. 

Penitentiary 

consequential  damages,  breach  of  contract,  proximate  consequences  of 
breach,  §  45n. 
Suth.  Dam.  Vol.  V.— 78. 
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rape  by  escaped  convict,  consequential  damages,  proximate  consequences 
of  act  or  omission,  effect  of  extraordinary  circumstances,  §  35. 

Pennsylvania 

agent 's  duty  to  render  accounts,  effect  of  misrepresentations,  §  784. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
principal  sum,  certainty,  §  541. 
stipulations  for  costs  and  attorney 's  fees,  §  564. 
suretyship,  creditor's  duty  to  realize  on  securities,  application  of 
deposit  to  indebtedness,  §  737. 
bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  478. 
breach  of  marriage  promise,  seduction  as  aggravation  of  damages,  §  984. 
carriers  of  goods,  qualification  of  carrier 's  liability  by  notice,  interstate 

commerce,  §  926. 
contracts  for  particular  work,  employer's  liability  for  delaying  or  stop- 
ping work,  recovery,  §  713. 
covenants,   breach,  defenses  and  crossclaims  against  purchase  money, 

§639. 
covenants  against  incumbrances,  breach,  measure  of  damages,  remote 

losses,  §  622. 
covenants  of  warranty  and  for  quiet  enioyment,  breach,  expenses,  costs 

and  counsel  fees  as  damages,  §  618. 
death  by  wrongful  act,  beneficiaries,  §  1261. 
children's  loss,  death  of  parent,  §  1267. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
basis  for  estimating  value  of  land,  §  1074. 

value  for  condemnor's  purpose,  §1075. 
deduction  for  benefits,  special  benefits,  §  1086. 
evidence  of  value  and  damages,  §  1089. 
injury  to  property  not  taken,  ascertainment,  §§  1066-1068. 
consequential  injury,  §  1062. 
expenditures,  to  lessen  loss,  §  1072. 
interest,  element  of  compensation,  §  1091. 
evidence  of  injury,  annuity  and  life  tables,  §  455. 
exemplarv  damages,  parties  liable,  master 's  liability  for  acts  of  servant, 

§410. 
injunction  bonds,  recovery  of  costs  and  expenses,  attorney's  fees,  §  524. 
interest  on  judgment  pending  review,  §  389. 
landlord  and  tenant 

rent,  amount  as  affected  by  subsequent  facts,  §  845. 

lessee's  liability  for  interest,  §  854. 
condemnation  of  demised  premises,  effect  as  to  lease,  §  853. 
legacy  in  lieu  of  dower,  interest,  allowance  on  annuities  and  legacies, 

§344. 
life  and  accident  insurance,  character  of  contract,  §  832. 
mesne  profits,  elements  of  damages,  costs  of  ejectment  suit,  §  993. 
nuisance,  interference  with  business,  element  of  damage,  §  1054. 

permanent    injury,    estoppel    from    recovery    of    future    damages, 

§  1046. 
removal  of  lateral  support,  measure  of  damages,  §  1053. 
officers,  neglect  of  duty,  measure  of  damages,  nominal  damages,  §  489. 
personal  injuries 

actions,  husband  and  wife,  §  1252. 
parent's  action,  §1252. 
prospective  damages,  §  1251n. 
expenses  for  physical  and  medical  air,  recovery,  §  1250. 
mitigation  of  damages,  evidence,  §  1255. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
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damages,  intermediate  injury  and  appreciation,  §  1151. 
exemplary,   §  1145. 
property   not   returned,    §  1147. 
suit   on   bond,   non-liability   of  sureties   for  judgment   in   replevin 
suit,  §503. 
set-off,  defenses,  mitigation  of  damages,  §  507n. 
sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of  seller, 
§647. 
breach  of  contract  by  seller,  delay  in  delivery,  damages,  §  664. 
non-delivery  of  stock,  §  657. 
slander  and  libel,  aggravation  of  damages,  wealth  and  rank  of  parties, 
§  1210. 
exemplary  damages,  §  1216. 
suretyship,  right  of  surety  to  put  creditors  in  motion,  §  741. 
trespass  to  real  property,  additional  injury  to  land,  liability,  §  1021. 
ice  injured,  diversion  of  water,  §  1022. 
occupation  of  land  by  railroads,  damages,  §  1016. 
remediable  injury,  damages,   §  1018. 
trees  and  mine  ores,  liability,   §  1019. 
trover 

damages,  property  of  fluctuating  value,  Pennsylvania  rule,  §  1121. 
exemplary,  §  1131. 

value  of  property  enhanced  by  defendant,  §  1127. 
limit  of  recovery,  plaintiff 's  interest  in  property,  §  1137. 
special  and  consequential   damages,   §  1129. 
usury,  effect,  contracts  not  void  for  usury,  §  315n. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, Pennsylvania  rule,  §  639, 
breach  of  contract  by  purchaser,  measure  of  damages,  §  570. 
breach  of  contract  by  vendor,  measure  of  damages,  English  rule, 
application,  §  581. 
recovery  on  parol  contract,   §  583. 

Pensions 

death  by  wrongful  act,  pension  money  received  by  widow,  effect  as  to 
damages  recoverable  for  death,  §  1265. 

Peril 

see  Imminent  Peril. 

Perjury 

right  of  action,  impeachment  of  judgment,  §  4. 

subornation  of  perjury,  public  wrongs,  right  of  action,  remedies  avail- 
able, §  4. 

Personal  Injuries 

Ch.  XXXVI,  §§  1241-1258. 

see,  also,  Death  by  Wrongful  Act;  Earning  Capacity;  Health;  Pain  and 

Suffering,  and  similar  titles, 
accord  and  satisfaction,  compromise  of  disputed  claim,  §  251. 
actions,  husband  and  wife,  injury  to  wife,  §  1252. 
intoxicating  liquors,  civil  damage  acts,  §1252. 
number  of  actions  maintainable,  prospective  damages,  §  1251. 
parents  action,  §  1252. 
wife's  action,  §1252. 
adjoining  owners,  lateral  support,  removal,  buildings  threatened,  damnum 

absque  injuria,  §  3. 
admissions,  evidence,  expressions,  conduct  and  religious  belief  of  suf- 
ferer, §  453. 
amendment  of  claim,  erroneous  claim  of  damage,  effect,  §  417. 
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amount  of  damages,  opinion  evidence,  §  444. 
annuity  and  life  tables,  admissibility,  §  455. 
assault  and  battery,  cause  of  action,  entirety,  injury  to  property  and 

person  by  same  act,  §  118. 
bills  and  notes,  want  or  failure  of  consideration,  note  given  to  mother 

of  child  assaulted,  §  542. 
business,  injury  to  business  as  element  of  damage,  §  1246.  , 

carriers  of  passengers,  compensation,  physical  and  mental  suffering  of 
passenger,  injury  to  character,  §  942. 
refusal  to  carry,  damages,  §  935. 
causes  of  action 

entirety,  damage  accruing  subsequent  to  action,  §  113. 

damage  to  property  and  injury  to  persons  by  same  act,  §  118. 
character  as  affecting  damages  for  personal  injuries,  §  94. 
children,  damages  anticipated,  §  25. 
claim  against  municipality,  ad   damnum,   limit  of  recovery,  erroneous 

claim  of  damages,  §  417. 
consequential  damages,  anticipation  of  injury  as  to  person,  §  25. 

breach    of    statutory    duty,    person    injured,   unlawful    beating    of 

horse,  §  32. 
certainty,    liability    for    principal    loss    extending    to    details    and 

incidents,  §  54. 
recovery  for  secondary  consequences,  aggravation  of  disease,  etc., 
§  1244. 
damages,  elements,  §  1241. 

motive  with  which  injury  was  inflicted,  §  1241. 
personal  torts,   §  93. 
earning  capacity  diminished,  element  of  damage,  §  1246. 
evidence,  §  1248. 
measure  of  recovery,  §  1249. 
pleading,  §1247. 
evidence  of  injury,  annuity  and  life  tables,  §  455. 

expression,  conduct  and  religious  belief  of  sufferer  as  evidence  of 

damages,  §  453. 
opinions  on  subjects  of  common  experience  and  observation,   ad- 
missibility, §  443. 
photographs  as  evidence  of  damages,  §  454. 
physical  examination  of  plaintiff,   §  451. 
exemplary  damages,  §  1253. 

allowance,  in  what  actions  recoverable,  §  392. 

rule  of  United  States  Supreme  Court,  §  392. 
malice  in  law  and  malice  in  fact,  §  394. 
mitigation  of  damages,  admissibility  of  evidence,  §  1255. 
pleading,  matters  of  aggravation,  necessity  of  alleging,  §  422. 
exhibition,  injured  parts,  means  of  injury,  §  452. 
future  damages,  §  123. 

injunction  bonds,  damages,  costs  and  expenses,  attorneys'  fees,  §  525. 
•  interest,  actions  for  torts,  §  355. 
intoxicating  liquors,  civil  damage  laws,  actions  by  spouse  or  parent, 

§  1252. 
jury,  discretion  of  jury  as  to  damages,  instructions,  §  1256. 
leases,   repairs   by   lessor,   breach   of   contract,   liability   of  lessor   for 

special  and  consequential  damages,  §  874. 
loss  of  capacity  for  enjoyment  as  damages,  §  1243. 
medical  and  surgical  aid,  recovery  of  expenses,  §  1250. 
mitigation  of  damages,  benefit  not  derived  from  defendant,  §  158. 
evidence,  admissibility,  §  1255. 
exemplary  damages,  §  1253. 

extent  of  duty  to  lessen  or  prevent  damages,  §  90. 
plaintiff 's  acts  and  negligences,  §  155. 
nervous  shock  without  impact,  consequential  damages,  §  21. 
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nominal  damages,  illustrations  of  right  to  nominal  damages,  §  10. 
object  of  law  of  damages,  compensation,  §  12. 

opinion  evidence,  amount  of  damages,  opinions  of  witnesses,  admissi- 
bility, §  444. 
instances  of  rejection  and  admission  of  opinions,  §  443. 
pain  and  suffering 

recovery  for  physical  and  mental  suffering,  §  1242. 
aggravated  wrong,  §  1243. 

rule  where  negligence  only  is  alleged  and  wrong  was  wilful, 
§  1245. 
parties,  general  and  special  owners,  §  139. 
parties  plaintiff,  damages  to  parties  jointly  injured,  §  128. 

entirety   of   tortious   act,   §  138. 
pecuniary  conditions  of  parties,  other  circumstances,  damages,  §  12.54. 
personal  torts,  elements  of  damage,  §  93. 
physical  examination,  discretion  of  court,  §  451. 
pleading,  special  damages,  necessity  of  alleging,   §  421. 
prospective  damages,  ascertainment,  §  123. 

recovery,  §  1251. 
release,  construction,  extrinsic  evidence,  §  255. 
special  damages,  expenses  for  physical  and  surgical  aid,  recovery,  §  1250. 

necessity  of  alleging,  §  421. 
survival,  personal  injuries,  right  of  action,  effect  of  death  at  common 

law,  §1259. 
time 

loss  of  time  as  element  of  damage,  §  1246. 

measure  of  recovery  for  loss  of  time,  §  1249. 
unmarried  woman,  special  damages,  necessity  of  alleging,  §  420. 
value  of  services,  opinion  evidence  as  to  value  of  property,  §  446. 
verdicts 

excessive  or  insufficient,  §§  459,  460. 

discretion  of  jury  as  to  damages,  §  1256. 

irrelevant  evidence,  power  of  court  to  order  remittitur,  §  460. 
wild  animals,  mitigation  of  damages,  §  154. 

Personal  Property- 
see  also  Trespass  to  Personal  Property,  etc. 
attachment  bonds,  damages  recoverable,  property  injured,  §  512. 
breach  of  covenants,  of  warranty  and  quiet  enjoyment,  damages,   ex- 
penses, costs  and  attorney's  fees  as  damages,  §  617n. 
burglar  alarm   system   defective,   goods  stolen,   consequential   damages, 

acts  or  omission  as  proximate  cause  of  damages,  §  29. 
contracts  for  services,  mode  of  compensating,   §  684. 
destruction  of  property,  attachment  bonds,  damages  recoverable,  §  512. 
■  carriers  of  goods,  freight  charges,  time  when  freight  is  due  and 
earned,  §  887. 
fire,  consequential  damages,  intervening  cause,  §  37. 
replevin  bonds,  actions,  defenses,  mitigation  of  damages,  §  507n. 
trespass  to  real  property,  damages,  §  1015. 
remediable  injury,  damages,  §  1018. 
elements  of  damage,  property  sued  for  improved  by  wrongdoer,  §  102. 
fire  insurance,  damages,  general  rule,  total  loss,  value  of  property,  §  821. 
fraud,  false  representations,  measure  of  damages,  difference   in   value 

of  property,  §  1171. 
goods   frozen,   false   deeds   to  land  taken,  inability  to  provide  cellar, 
necessity  that  damages  result  from  injury,  proximate  cause,  §  29. 
injunction  bonds,  damages  recoverable,  damages  from  restraint  of  in- 
junction, suspension  of  owner's  control  of  property,  §§527,  528. 
interest,  quantum  meruit  claims  between  vendor  and  purchaser,  §  328. 
suspension,   tender   stopping  interest,   when   tender  may  be  made, 
§386. 
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nominal  damages,  right  to  damages  for  violation  of  legal  rights,  §  10. 

payment  by  gift  inter  vivos,  §  221. 

proof  of  value,  actual  sales,  offers  for   property,  market  quotations, 

§447. 
removal  of  burning  property,  consequential  damages,  acts  or  omission 

as  proximate  cause  of  damage,  §  20. 
replevin  bonds,  actions,  defenses,  mitigation  of  damages,  §  507n. 
sales 

breach  of  contract  by  seller,  payment  in  specific  articles,  value, 

damages,  §  659. 
purchase  price  paid,  damages,  §  656. 
taking  or  detention,  pleadings,  items,  necessity  of  itemizing  damages 

in  pleadings,  §  424. 
telegraphs    and    telephones,    negligence    in    transmitting   message,    lia- 
bility when  object  of  sender  is  known,  §  961. 
trespass,  aggravation  of  damages,  injury  to  personal  property,  §  1030. 
exemplary  damages,  circumstances  of  outrage,  insult,  destruction  of 
personal  property,   §  1031. 
trover,    damages,    general   rule,    exception   as    to   place    of   conversion, 

§  1109. 
use  prevented,  injunction  bonds,  damages  recoverable,  damages  from 
restraint  of  injunction,  §  527, 

Pest  House 

location  of  pest  house,  consequential  damages,   §  32. 

Phosphate 

mining,  certainty  of  damages,  anticipated  profits,  §  59n. 

Photographs 

duty  of   carrier,   damages  for   injuries   to   or  loss   of  non-marketable 

property,  §  919. 
evidence  of  injury,  photographs,  §  454. 
invasion  of  privacy,  elements  of  damage,  mental  suffering,  §  96. 

Physical  Examination 

personal  injuries,  evidence,  physical  examination  of  plaintiff,  §  451. 

Physicians  and  Surgeons 

see  Medicines  and  Surgery. 

Pictures 

carriers  of  goods,  indemnity,  necessity  of  notice  to  indemnitor  to  fix 

liability,  §  87n. 
sales,   false   representations,  recoupment   and   counterclaim,   nature   of 

defense,  §  170. 
trover,  damages,  property  of  fluctuating  value,  §  1118. 

Pilots 

salvage  services,  nature  of  peril,  duty  of  claimant,  persons  who  may  be 
salvors,  §  717. 

Pirates 

marine  insurance,  losses,  general  average,  §  818. 

salvage  services,  nature  of  peril,  duty  of  claimant,  persons  who  may  be 
salvors,  §§  716,  717. 

Pitchfork  Injured 

injury  to  pitchfork,  nominal  damages,  right  to,  de  minimis  non  curat 
lex,   §11. 
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Planing  Machine 

sales,  breach  of  contract  by  seller,  delay  in  delivery,  evidence  of  rental 
value,  §  665. 

Plans 

carriers 

delay  in  transportation,  goods  to  be  used  for  competing  for  prizes, 
measure  of  damages,  §  71. 
injury  to  or  loss  of  non-marketable  property,  damages,  §  919. 
contract  for  particular  work,  contractor's  liability  for  breach,  defect 

in  plan,  §  701. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, conflict  of  laws,  what  law  controls.  §  605. 
guaranty,  measure  of  guarantor 's  liability,  §  729. 
quantum  meruit  recovery  for  services,  evidence,  defenses,  §  679. 

Platform  Falling 

indemnity,  liability  for  losses  and  expenses,  proximate  result  of  act  com- 
plained of,  §  84n. 

Platforms  and  Depots 

see  Carriers  of  Passengers;  Passenger  Injured,  etc. 

heat,  depot  not  heated,  consequential  damages,  §  36. 

obstruction,  consequential  damages,  proximate  cause,  act  of  third  person 

as  cause,  §  42. 
threat  to  push  passenger  from  platform,  jumping,  damages  recoverable, 

§  914. 

Plats 

eminent  domain,  assessments  of  damages  and  benefits,  lands  to  be  con- 
sidered, §  1088. 

Pleading 

see     also,     Abatement     and     Revival;     Ad     Damnum;     Amendments; 

Answer;  Complaint;  Set-off,  Counterclaim  and  Eecoupment. 
accord  and  satisfaction,  §  232. 
ad  damnum,  interest,  manner  of  claiming  interest  in  pleading,  §  387. 

necessity  of  stating,  §  414. 
admissions,  payment  of  money  into  court,  effect,  admission  of  cause  of 
action,  §  435. 
receiver's  bonds,  liability  of  sureties,  §  539a. 
tender,  effect  of  plea  of  "tender,  §  275. 
aggravation,  necessity  of  alleging  matters  of  aggravation,  §  422. 

traverse,  §  423. 
back  injured,  pleading,  special  damages,  necessity  of  alleging,  §  421. 
bills  and  notes,   consideration,  parol  evidence  to  show  defect  of  con- 
sideration, different  agreement,  §  552. 
breach  of  contract,  necessity  of  stating  case,  which  entitles  plaintiff  to 

damages,  §  413. 
business,  loss  of  custom,  pleading,  special  damages,  §  420. 
code  pleading,   aggravation   of   damages,  matters   of  aggravation  not 
traversable,  §  423. 
interest,  manner  of  claiming  interest  in  pleading,  §  387. 
conflict  of  laws,  interest,  pleading  and  proof  of  foreign  law,  §  367. 
covenants,  actions,  defenses  and  crossclaims  against  purchase  money, 

§633. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  necessary  allega- 
tions, eviction,  §  604. 
death  by  wrongful  act,  necessity  of  alleging  damages,  §  426. 
Federal  Employers '  Liability  Act,  actions  for  death,  §  1340. 
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Federal  Employers '  Liability  Act — continued. 

alternative  allegations  setting  up  both  state  and  federal  law,  §  1350. 
amendments,   §  1348. 
requisites  and  sufficiency  under,  §  1347. 
fraud,   pleading   and   evidence,   necessary   allegations,    §  1180. 
general   issue,  payment,   pleading,    §  232. 

payment  to  plaintiff  after  suit,  effect,  §  436. 

vendor   and   purchaser,   action   for   purchase   money,   defenses   and 
counterclaims,   §§  633,  637. 
insurance,  proof  of  loss,  pleading,   §  812. 
interest,  manner  of  claiming  interest  in  pleading,  §  387. 

right  to  interest,  §  300. 
issues,  effect  of  not  answering  allegation  of  damage,  §  416. 
items,  necessity  of  itemizing  damages,  §  424. 
mitigation  of   damages,  payment,   §  167. 

pleading,  §  166. 
necessity  of  stating  case,  which  entitles  plaintiff  to  damages,  §  413. 
nuisances,  allegations  of  damages,   §  1060. 

successive  actions,  continuity,  nuisance,  damages  recoverable  in  first 
action,  §  1039. 
payment,  §  232. 

personal  injuries,  earning  capacity,  pleading,   §  1247. 
pleas,  abatement 

avoidance,  circuity  of  action,  damages  must  be  equal,  §  146. 
indemnity,  breach  of  agreement,  necessity  of  actual  injury,  dam- 
age as  gist  of  action,  §  761. 
parties,  joint  right  or  liability,  determination,  principles,  §  137. 

misjoinder  of  plaintiffs,  objection  as  fatal,  §  134. 
payment  to  plaintiff  after  suit,  effect,  §  436. 
tender,  when  tender  may  be  made,  §  262. 

verdict,  parties,  verdict  where  there  are  several  parties,  §  463. 
replevin,  special  damages,  pleading,  necessity  of  alleging,  §  1146. 
set-off,  counterclaim  and  recoupment,  crossclaim  used  in  defense  cannot 
be  sued  upon,   §  189. 
notice  of  crossclaim,  §  190. 
special  damages,  necessity  of  alleging,  illustrations,  §§420,  421. 
state   of   frauds,   vendor   and  purchaser,   damages  recoverable  by  pur- 
chaser against  vendor  of  land,  oral  contract,  §  583. 
tender,  effect  of  plea  of  tender,  §  275. 

necessity  of  pleading  tender,  §  274. 
variance,   set-off,   counterclaim   and   recoupment,   notice   of   crossclaim, 
§190. 

Pledges 

accord   and   satisfaction,   consideration,   act   or  promise   which   is   new 

consideration,  §  249. 
agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 

regard  to  commercial  paper,  §  775. 
arbitration  bonds,  liability  of  sureties,  measure  of  damages,   §  539c. 
attorneys,  liens,  tender,  effect  of  tender  on  collateral  securities,  §  277. 
bills  and  notes,  amount  recoverable  by  holder  of  bill  or  note,  principal 

sum,  §  541. 
note  given  as  security,  want  or  failure  of  consideration,   §  542. 
principal  sum,  certainty,  §  541. 

value  of  bills  and  notes,  solvent  parties,  measure  of  damages,  §  565. 
contract  for  particular  work,  demand  for  part  performance  of  entire 

contract,  recovery  by  contractor  on  quantum  meruit,  §  710. 
conversion,  recoupment  and  counterclaim,  §  180. 
creditor's  right  to  make  application  of  payments,  §238. 
guaranty,   collateral,    guarantor's    liabilitv    where    collateral    is    given, 

§734. 
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insurance,  life  insurance  as  collateral  security,  violation   of  condition 

by  insured,  §  834. 
interest,  allowance  against  agents,  trustees  and  officers,  §  353n. 
insurance  policy,   conversion,  measure  of  damages,   §  1133. 
liquidated  damages,  mode  of  liquidating,  computation  of  time,  §  281. 
payment,  application  by  creditors,  §  238. 

collateral  collected  or  lost  by  negligence  of  collector  as  payments, 
§228. 
replevin,  damages  for  detention,  recovery  of  value  of  use  of  property, 

§  1144. 
sales,  breach  of  contract,  non-delivery  of  property  contracted  for,  dam- 
ages, purchase  price  paid,  highest  intermediate  value,  vendee's 
duty  to  lessen  damages,  §  656. 
suretyship 

creditor 's  duty  to  realize  on  securities,  limitations  of  release  to 
injury  sustained  by  surety,   §  738. 
refusal  of  payment,  application  of   deposits  to  indebtedness, 

§737. 
release  of   securities  by  creditors,  injury  to   surety,   value  of 
released  securities,  §  740. 
right  of  subrogation,  when  and  to  whom  available,  §  736. 
surety's    remedies    for    indemnity,    indemnification    of    surety    by 
principal,  adjustment  of  rights  of  co-sureties,  §  758. 
telegraphs    and    telephones,    negligence    in    transmitting    message,    lia- 
bility when  object  of  sender  is  known,  §  961. 
tender,  conditions,  tender  must  be  unconditional,  §  270. 

effect,  collateral  securities,  §  277. 
trover,  measure  of  damages,  property  of  fluctuating  value,  §§  1119,  1120. 
recovery  of  damages,  limitation  of  recovery  to  plaintiff 's  interest 
in  property,  §  1137. 

Plumbers 

inspection,  measure  of  damages  against  officers  for  neglect  of  duty, 

nominal  damages,  §  492. 
landlord  and  tenant,  repairs,  lessor's  covenant  to  repair,  breach,  measure 

of  liability,  §  872. 

Pneumonia 

depot  not  heated,  consequential  damages,  liability  of  carriers,  extraor- 
dinary circumstances,  §  36. 

Poisons 

animals   injured,  amount   of   damages,   opinions   of   witnesses,   admissi- 
bility,  §444. 
label  erroneous,  consequential  damages,  proximate  consequences  of  act 

or  omission,  wilful  or  malicious  injuries,  §  44. 
sales 

consequential  damages,  anticipation  of  injury  of  person,  ]>roximato 
cause  of  injury,   §  25. 
intervening  cause,  sale  of  poison  to  intoxicated  person,  death 
as  result,   §  38. 
sale   of   feed,   warranty   of  quality,   damages   for  breach,   interest,  ex- 
penses and  special  injuries,  §  672. 

Police 

wrongful  discharge  of  servant,  duty  to  mitigate  damages,  presumption 
of  subsequent  employment,  §  693. 

Police  Power 

amount  of  damages,  power  of  state,  violation  of  statute,  §  2,  n  5. 
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Porch  Defective 

landlord  and  tenant,  repairs,  lessor's  liability  for  special  and  conse- 
quential damages,  §  874. 

Pork 

sale  of  pork,  breach  of  warranty,  elements  of  damage,  losses,  expenses 
incurred  to  prevent  or  lessen  damages  between  vendor  and  vendee, 
§89. 
recoupment  and  counterclaim,  acts  which  may  be  basis  of  recoup- 
ment, §  181. 
telegraphs  and  telephones,  negligence  in  transmission  of  message, 
knowledge  of  sender's  purpose,  details,  §971. 

Porto  Rico 

death  by  wrongful  act,  recovery  for  death  of  child,  §  1272. 
Federal   Employers '  Liability  Act,  applicability  to,   §  1299. 

Portrait  t 

carriers  of  goods,  injury  to  or  loss  of  non-marketable  property,  damages, 
§919. 

Post  Office 

advertisement   of  letters,   consequential   damages,  breach  of  statutory 

duties,   §  32. 
breach  of  contract  to  transport  mail,  contractor's  liability,  general  rule, 

liability  for  profits  lost  and  expenses  incurred,  §  698. 
mail  carriers,  registered  letters,  measure  of  damages  against  sureties  on 

official  bonds,  §  488. 
obstruction  of  mails,  taking  letter  from  post  office,  damages,  §  960. 
payment,  place  of  making  payment,  §  214. 
rate  of  postage  enjoined,  injunction  bonds,  damages  from  restraint  of 

injunction,  §  528. 
transportation  of  mail,  contracts  for  particular  work,  breach,  liability 

for  profits  lost  and  expenses  incurred,  §  698. 

Potatoes 

sales,  acceptance  of  goods,  buyer's  notice  of  refusal  to  accept,  seller's 
duty  to  mitigate  damages,  §  648. 
breach  of  contract  by  seller,  delivery  impossible,  damages,  §  655. 
warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,   §  672. 

Powder 

landing   cargo,   consequential   damages,   breach   of   contract,   proximate 

consequences  of  breach,  illustrations,  §  46. 
sale,  suretyship,  contract  not  to  be  extended  by  construction,  §  726. 

Practice 

Federal  Employers'  Liability  Act,  under,  §1351. 

Pregnant  Woman  Injured 

assault  on  husband,  consequential  damages,  nervous  shock  without  im- 
pact, right  to  recover,  §  24. 

consequential   damages,  passenger  directed  to  leave  train  three  miles 
from  destination,  liability  for  injuries,  §  36. 
proximate  cause,  acts  of  injured  party,  fraud  and  exposure  to  peril, 
§39. 

eviction  of  tenant,  consequential  damages,  proximate  consequences  of 
act  or  omission,  wilful  or  malicious  injuries,  §  44. 

vehicles  colliding  with  building,  consequential  damages,  nervous  shock, 
right  to  recover  for  injury  to  health,  §  23a. 
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Preserves 

patents,  infringement,  damages,  whole  article  not  patented,  mitigation 
of  liability,  §  1194. 

Presumptions 

agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 
regard  to  commercial  paper,  §  775. 
duty  of  agent  to  inform  principal,  reports,  §  769. 
liability   of   agent   to   third   persons,  measure   of   damages,   action 

without  authority,  §  798. 
particular    duties    and    liabilities    of    agent,    principal's    right    to 
indemnity,  §  770. 
assessment  of  damages,  admission  of  damages  by  default  or  demurrer, 

§  429. 
attachment  bonds,  defenses,  mitigation  of  damages,  §  515. 
attorneys,  actions  for  compensation,  value  of  services  rendered,  admis- 
sibility of  evidence,  §  682. 
bills  and  notes,  parol  evidence  to  show  defect  of  consideration,  admissi- 
bility, §  551. 
stipulations  for  costs  and  attorney's  fees,  §564. 
want  or  failure  of  consideration,  §  542. 
breach  of  marriage  promise,  presumption  of  chastity,  excuse  for  breach 

of  contract,  §  989. 
carriers  of  goods,  carrier's  duty,  goods  lost  or  injured,  proof  of  value, 
§  933. 
connecting  carrier's  duty,  goods  lost  or  injured  apportionment  of 

damages  in  case  of  mutual  fault,  §  928. 
limitation  of  liability,  qualification  of  carrier 's  liability  by  notice, 
effect  of  Carmack  Amendment  to  Interstate  Commerce  Act, 
§926. 
carriers  of  passengers,  duty  of  carrier,  protection  of  passenger,  §  941. 

negligence  or  breach  of  duty,  exemplary  damages,  §  950. 
conflict  of  laws,  law  governing  liabilities  on  bills  and  notes,  §  563. 

place  of  contract,  determination,  §  357. 
consequential  damages,  carrier's  liability,  extraordinary  circumstances, 

insanity  of  injured  person,  §  36. 
consideration,  bills  and  notes,  want  or  failure  of  consideration,  §  754. 
contract  for  particular  work,  breach,  accident  preventing  performance, 
contractor 's  liability,  §  700. 
demands  for  extra  work,  basis  for  adjustment,  §  707. 

liability  for  non-performance,  consequential  losses,  §  702. 
liability  of  employer  for  delaying  or  stopping  work,  recovery 

on  contract  and  quantum  meruit,  §  713. 
material    not    furnished,    effect    of    not    abandoning    contract, 
contractor 's  rights,  §  714. 
contracts  for  services,  compensation,  quantum  meruit  recovery,  presump- 
tion where  family  relation  exists,  §  679. 
continuation  of  original  contract,  §  685. 

measure    of    damages,    determination    of    amount    of    wages    by 
employer,  presumption  of  continuance  of  obligation,   §  678. 
wrongful  discharge  of  servant,  duty  to  mitigate  damages,  presump- 
tion of  subsequent  em])loyment,  §  693. 
covenants  against  incumbrances,  breach,  right  to  recover  damages,  §  620. 
rule  of  damages,  payment  of  incumbrances,  damages  if  not  paid, 
§  623. 
covenants  for  title,  breach,  measure  of  damages,  consideration,  presump- 
tion of  consideration,  admissibility  of  evidence,  §  594. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, conflict  of  laws,  what  law  controls,  §  605. 
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death  by  wrongful  act,  damages,  children's  loss  from  death  of  parents, 
§  1267. 
pleading  in  actions  to  recover  for  death,  §  426. 
direct  damages,  what  constitutes  direct  damages,  §  14. 
evidence,  intendments  against  plaintiff  for  holding  back  evidence,  §  440. 
intendments  against  defendant  for  holding  back  evidence,  §  439. 
value,  property  without  market  value,  §  448. 
factor's,  duties,  sale,  measure  of  liability,  sale  at  unauthorized  price, 
§778. 
liability  for  failure  to  sell  at  certain  time,  §  781. 
guaranty,  contracts  not  to  be  extended  by  construction,  illustrations, 
§§726,  727. 
endorsement  of  negotiable  paper,  effect,  §  730. 
husband  and  wife,  right  to  interest  as  affected  by  marital  relation,  §  341. 
indemnity,  express  indemnity,  effect  of  judgment,  §  767. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 
injunction,  §  527. 
defenses,  what  may  be  showii  as  defense,  §  530. 
right  of  action,  when  it  arises,  who  may  sue,  §  522. 
insurance,  paid  up  policy,  refusal  to  issue,  measure  of  damages,  §  839. 
intent,  payments,  application,  by  court,  §  241. 

invasion  of  rights,  presumptions  of  injury,  right  to  damages,  §  2. 
master  and  servant 

wrongful    discharge,    duty   to   mitigate    damages,    j^resumption    of 
subsequent  employment,  §  693. 
measure  of  damage  remedies,  §  692. 
officers,  measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §§  489,  490. 
payment,  application  by  court,  §  241. 
evidence  of  payment,  §  233. 

measure  of  liability  of  guarantor  of  payment,  §  732. 
note,  bill  or  check,  §  225. 
prima  facie  case,  burden  of  proof  of  damages,  §  438. 
probate  bonds,  guardian 's  bond,  sureties '  liabilities,  §  496. 
quantum  meruit  recovery  for  services,  presumptions  where  family  rela- 
tion exists,  §  679. 
replevin  bonds,  evidence  of  value  of  property,  §  504. 
sales,  breach  of  contract,  payment  in  specific  articles,  presumed  value 
of  notes,  etc.,  §§  659-661. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
seduction,  mitigation  of  damages,  presumptions  of  chastity,  character  of 

plaintiff,  §  1284. 
suretyship,  bills  and  notes,  metliods  by  which  surety's  contract  may  be 
assumed,  commercial  paper,  §  731. 
construction  of  contract,  continuance  of  guaranty,  §  724. 
creditor's   duty   to   acquire  liens,   necessity   of   notice   of   reliance, 

§739. 
express  indemnity  against  judgments,  effect  of  judgment,  §  767. 
indemnity  of  surety  by  principal,  adjustment  of  right  of  co-sureties, 

§758. 
judgment  against  co-sureties,  conclusiveness,  §  760. 
liability  of  public  officers,  adjustment  of  liability  between  sets  of 

sureties,  §  480. 
release  of  securities  by  creditors,  injury  to  surety,  value  of  released 

securities,  §  740. 
surety's  remedies  for  indemnity,  action  against  principal,  who  is 
principal,  §  746. 
contribution  between  co-sureties,  who  are  co-sureties,  proof  of 
relationship,  bonds  in  legal  proceedings,  contribution  in 
cases  of  tort,  §  755. 


INDEX.  6089 

Presumptions — continued, 
suretyship — continued. 

indemnification  of  surety  by  principal,  adjustment  of  rights  of 
co-sureties,  §  758. 
telegraphs  and  telephones,  delivery  of  messages,  delay,  presumptions, 

§957. 
trespass  to  real  property,  exemplary  damages,  circumstances  of  outrage, 

insult,  destruction  of  personal  property,  §  1031. 
value  of  judgment,  elements,  evidence,  §  448. 

verdict,  damages,  statutory,  double  and  treble  damages,  power  of  court 
or  jury,  §  464. 
general  verdict  on  several  counts,  §  462. 
parties,  verdict  where  there  are  several  parties,  §  463. 

Price 

evidence  of  value,  actual  sales,  offers  for  property,  market  quotations, 
§T47. 
admissibility,  §  445. 
breach  of  contract  by  seller,  §  654. 
patents,  infringement,  measure  of  damages,  §  1186. 

vendor  and  purchaser,  breach  of  contract,  damages,  right  of  seller  of 
land  to  recover  purchase  price  and  interest,  abatement  of  price, 
§567. 

Principal 

see  Interest. 

Principal  and  Agent 

see  Agency. 

Principal  and  Surety 

see  Suretyship. 

Printing 

plates,  trespass  to  personal  property,  damages,  ascertainment  of  value 
of  non-marketable  property,  §  1099. 

Priorities 

marshaling  and  distribution,  definition,   §  191. 

principal  on  which  priority  determined,  §  197. 

rights  of  creditors  where  funds  belong  to  two  depositors,  §  196. 

rights  where  one  creditor  may  resort  to  two  funds  and  another  to 
only  one,  §  145. 
payment,  application  pro  rata,  §  242. 

general  payments  applied  to  debt  least  secured,  §  245. 
set-off  of  judgments,  interest  of  real  parties  considered,  §  200. 
telegraphs   and   telephones,   mitigation   of   damages   by   injured   party, 
negligence  in  transmission  or  delivery  of  messages,  §  973. 

Prizes 

carriers,  delay  in  transportation,  goods  to  be  used  for  competing  for 

prizes,  measure  of  damages,  §  71. 
certainty  of  damages,  chances  for  prizes  and  promotions,  §  71. 

loss  of  profits,  inaccurate  transmission  of  message  preventing  horse 
from  being  entered  in  race,   §  71. 

Probate  Bonds 

see  Executors  and  Administrators;  OflScial  Bonds. 

Process 

abuse  of  process,  cause  of  action,  entirety,  what  is  not  a  double  remedy, 
§  119. 
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abuse  of  process — continued. 

exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 
injunction  bonds,  damages  recoverable,  damages  from  restraint  of 

injunction,  §  527. 
malicious  prosecution,  elements  of  damage,  §  1237. 
parties,  bonds,  wrongful  attachment,  parties  who  may  sue,  §  ^H- 
trespass  to  personal  property,  trespass  from  beginning,  damages, 
§  1107. 
cause  of  action,  severance,  contract  to  do  several  things  successively  or 

one  thing  continuously,   §  llOn. 
exemplary  damages,  allowance,  rule  of  United  States  Supreme  Court, 

§  392. 
false  return 

consequential  damages,  acts  of  third  persons,  §  40. 

proximate  cause,  act  of  third  person  as  cause,  §  40. 
officers,   neglect  of  duty,  measure  of  damages,  nominal  damages, 
§491. 
interest,  susj^ension,  payment  prevented  by  legal  process,  §  381. 
officers,  measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §§  489,  490. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 

private  injuries  covered  by  official  bonds,  §  487. 
parties,  joint  and  several  liability  for  torts,  §  140. 
payment 

application,  debtor's  right  to  direct  application,  §235. 

pro  rata  application,  §  242. 
mode  of  making  payment,  §  216. 
release  of  property,  measure  of  damages  against  officers  for  neglect  of 
duty,  nominal  damages,  §  491. 
requisites,  what  will  operate  as  release,  §  258. 
replevin  bonds,  condition  required  by  modern  statutes,  §  501. 
serving,  officers,  neglect  of  duty,  measure  of  damages,  nominal  damages, 

§489. 
trespass,  exemplary  damages,  liability  of  officers,  §  412. 

mental  anguish,  necessity  that  anguish  proceed  from  act  causing 

physical  injury,  §  95. 
mitigation    of    damages,    application    of    property    or    money    to 
owner's  benefit,  §  1106. 
trover,  exemplary  damages,  wilful  and  malicious  tort,   §  1131. 
wrongful  issuance,  parties,  joint  and  several  liability  for  torts,   §  140. 

Profits 

see  also  Mesne  Profits. 

agency,  duty  of  agent,  liability,  disregard  of  instructions,  §§  773,  774. 
measure  of  agent 's  liability  under  various  circumstances,  loss  of 

profits,  §  774. 
stock  received  in  violation  of  trust,  liability  of  agents  to  principal, 

§773. 
violation  of  duty,  secret  profits,  §  768. 
amount  of  damages,  opinion  e\Tdence,  §  444. 
appeal  and  supersedeas  bonds,  liability,  damages,  §  533. 

rents  and  profits,  §  533. 
attachment  bonds,  damages  recoverable.  §§  512,  513. 
bonds,    conditions,    instances    of    liability    under    statutes    specifying 

certain  conditions  of  appeal  bonds,  §  537. 
breach  of  contracts,  compensation  for  gains,  profits  and  losses  sustained, 
§78. 
consequential  damages,  market  value,  §  52. 

necessity  of  stating  case,  which  entitles  plaintiff  to  damages,  §  413. 
broker 's  compensation  for  services,  measure  of  compensation,  §  683. 
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carriers  of  goods,  negligent  delay  in  transportation,  liability  for  loss 
of  market  value  of  property,  basis  of  rule,  §§  906-908. 
refusal  to  carry,  loss  of  shipper  's  profits,  §  900. 
carriers  of  passengers,  injury  to  passenger,  proof  of  damage,  §  946. 
causes  of  action,  entirety,  prospective  damages,  §  120. 
certainty  of  damage,  animals,  prospective  growth,  §  62. 
chances  for  prizes  and  promotions,  §  71. 
commercial  and  insurance  agencies,  §  69. 
contingent  advantage,  §  72. 
contract  between  agents  and  principals,  §  69. 
labor,  §  66. 

orchard,  prospective  growth,  §  62. 
profits  from  commercial  venture,  §  67. 
profits  on  dissolution  of  partnership,  §  68. 
special  contract,  §§  63,  64. 
collision  between  vessels,  consequential  damages,  certainty,  liability  for 

principal  loss  extending  to  details  for  incidents,  §  54. 
contract  for  particular  work 

breach,  consequential  losses,  contractor's  liability,  §  702. 

liability  for  profits  lost  and  expenses  incurred,  §  698. 
damages  for  delay,  §  703. 

actual  loss,  §  704. 
employer's   liability   for   delaying  or   stopping  work,   recovery   on 

contracts  or  quantum  meruit,  §  713. 
performance  prevented,  contractor's  rights,  certainty  of  proof  of 
profits,  §  714. 
stopped  by  law,  contractor's  rights,  §714. 
contracts  for  services,  compensation,  computation  of  profits  or  commis- 
sions, §  684. 
express  contracts,  determination,  continuation  of  original  contract, 

§685. 
profits  of  business  as  compensation,  evidence,  breach  of  contract, 

§684. 
wrongful  discharge,  duty  to  mitigate  damages  presumption  of  sub- 
sequent employment,  §  693. 
measure  of  damages,  liability  for  expenses  and  lost  commis- 
sions, §  694. 
remedies,  actions,  §  692. 
copyright,  infringement,  compensatory  and  penal  recoveries,  §  1199. 
covenants    of    warranty    and    quiet    enjoyment,    breach,    mitigation    of 

damages,  §  611. 
damages,  determination,  what  may  be  considered  by  jury,  §  824. 
elements  of  damages,  gains  and  losses,  liability  for,  §  78. 

greater  damage  than  interest  for  failure  to  pay  or  to  loan  money, 
§77. 
eminent  domain 

injury  to  property  not  taken,  ascertainment,  §  1068. 
remote  damages,  §  1071. 
express  indemnity,  damages  recoverable,  costs,  ex]ienses  and  attorney 's 

fees,  remote  and  consequential  losses,  §  762. 
fire  insurance,  losses,  mitigation  of  liability,  what  jury  may  consider, 

§  824. 
fraud,  false  representations,  measure  of  damages,  difference  in  value, 

§  1171. 
guaranty,  measure  of  guarantor 's  liability,  §  729. 
injunction  bonds,  damages  from  restraint  of  injunction,  loss  of  profits, 

§§526-528. 
interest,  infringement  of  patents,  §  340. 

covenants  for  repairs  by  lessee,  measure  of  liability  for  not  making 
repairs,  §§  856-858. 
lessor 's  liability  for  special  and  consequential  damages,  §  874. 
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landlord  and  tenant,  breach  of  covenant  for  quiet  enjoyment,  gen- 
eral rule  of  damages,  §  864. 
lessee's  right  to  damages  for  injury  to  business,  §§  867-870. 
mitigation  of  damages  by  lessee,  §  871. 
repairs,  covenant  by  lessor  to  repair,  breach  of  covenant,  measure 

of  liability,  §  872. 
right  to  interest  between  partners,  §  342. 
losses  as  elements  of  damage,  damages  by  relying  on  performance,  §  81. 
malicious  prosecution,  damages,  elements,  expenses,   §  1238. 
master  and  servant,  wrongful  discharge  of  servant,   duty  to  mitigate 

damages,  presumption  of  subsequent  employment,   §  693. 
mesne  profits,  action  for,  mitigation  of  damages,  reduction  of  loss  or 

benefit,  §  164. 
nuisances,  pleading,  allegations  of  damage,  §  1060. 

remote  consequences,  liability,  §  1050. 
opinion  evidence,  amount  of  damages,  opinions  of  witnesses,  admissi-' 

bility,  §444. 
partnership  articles,  breach  of,  right  of  action,  §  68. 
patents 

damages  recoverable  for  infringement,  profits  as  damages,  §§  1182, 
1183,  1185.  ^ 

whole  article  not  patented,  §  1193. 
ascertainment  of  profits,   §  1195. 
mitigation  of  liability,  §  1194. 
equity,   compensation  in   equity,  computation   of   profits,    §§  1190, 
1191. 
interest  on  profits,  §  1197. 
license  fees  not  established,  recovery  of  profits,  §  1196. 
pleading,  special  damages,  necessity  of  alleging,  loss  of  profits,  §§  420, 

421. 
replevin,  consequential  damages,  damages  arising  naturally  and  proxi- 
mately from  wrong,  §  1146. 
damages  for  detention,  recovery  of  value  of  use  of  property,  §  1144. 
sales,  acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,  damages,  remote  losses,  §  649. 
breach  of  contract  by  purchaser,  action  by  seller,  §  647. 

production  of  property  according  to  order,  rule  of  damages, 
liability  for  remote  loss,  §  649. 
breach  of  contract  by  seller,  consequential  damages,  §  662. 
delay  in  delivery,  damages,  §  664. 

evidence  of  rental  value,  §  665. 
evidence  of  loss,  §  653. 
goodwill  sold,  certainty  of  proof,  §  658. 

non-delivery  of   property   contracted   for,   consequential   dam- 
ages, §  662. 
^  property  not  in  market,  recovery  of  lost  profits,  §  652. 

vendee 's  contract  to  re-sell,   §  653. 
non-delivery  of  stock,  §  657. 
disregard  by  agent  of  orders  for  the  purchase,  shipment  and  sale 

of  goods,  loss  of  profits,  §  773. 
warranty   of  quality,   damages   for  breach,   interest,   expenses   and 

special  injuries,   §§  671,   672. 
warranty  of  title,  breach,  damages,  §  669. 
special  damages,  loss  of  profits,  necessity  of  alleging,  §§420,  421. 
telegrams 

delay    or    negligence    in    transmission    or    delivering    of   message, 
damages   recoverable,   loss    of   employment   and   profits,    of 
business,  §§  961,  967. 
mitigation  of  damages  by  injured  party,  §  973. 
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trade-marks,   infringement,    damages,   measure    of   damages    in    equity 

and  at  law,  §§  1201,  1202. 
trespass  to  personal  property,  mitigation  of  damages,  §1104. 
special  and  consequential  damages,  remote  damages,  §  1102. 
taking  or  destroying  property,  interest,  value  of  use,  §  1096. 
trespass  to  real  property,  aggravation,  special  damages,  §  1028. 
party  wall  injured,  damages,  §  1025. 
remediable  injury,  damages,  §  1018. 

special  damages,  injury  to  business,  loss  of  profits,  §  1029. 
trover,  allowance  of  interest,  amount,  §  1115. 
special  or  consequential  damages,  §  1129. 
trusts,    breach    of,    interest,    allowance    against    agents,    trustees    and 

officers,  §  353. 
vendor  and  purchaser 

action  by  vendor  against  purchaser,  interest  on  purchase  money, 
§  577. 
conveyance  in  consideration  of  non-pecuniary  covenants,  §  576. 
breach  of  contract  by  vendor,  adjustment  of  counter  equities  in 

specific  performance,  §  588. 
defaulting  vendee 's  right,  §  586. 

elements  of  damage,  loss  of  bargain,  mitigation,  §  584. 
measure  of  damages,  conflict  of  American  decisions,  §  579. 
rescission,  adjustment  of  counter  demands,  §  587. 
vessels,  shipper 's  rights  in  profits  made  by  carrier,  §  881. 

Promissory  Notes 

see  Bills  and  Notes. 

Promotions 

certainty  of  damages,  chances  for  prizes  and  promotions,  §  71. 

Property 

see  Personal  Property;  Real  Property;  Market  Value,  etc. 
cause  of  action,  chose  in  action,  §  7. 

entirety,  damage  to  property  and  injury  to  persons  bv  same  act, 

§ 118n. 
damage  to  real  property,  §  114. 
consideration,  breach  of  covenants  of  warranty  and  quiet  enjoyment, 

measure  of  damages,  where  property  is  consideration,  §  606. 
contracts  for  service  of  attorney,  evidence  of  value,  §  682n. 
covenants,  breach  of  covenants  for  title,  measure  of  damages,  considera- 
tion,  presumption    of    consideration,    admissibility    of    evidence, 
§594. 
breach  of  covenants  of  warranty  and  quiet  enjoyment,  measure  of 
damages,  where  property  is  consideration,   §  606. 
elements  of  damage,  motive,  tort  actions,  property  injured,  §  100. 

value  of  property,  §  105. 
evidence  of  value,  actual  sales,  offers  for  property,  market  quotations, 

§§  446,  447. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 

injunction,  §  527. 
injuries,  duty  of  agent  to  adhere  to  instructions,  liability  for  exceeding 
commission,  §  774. 
landlord  and  tenant,  destruction  of  demised  premises,  effect  as  to 
rent,  §  852. 
partial  destruction  of  demised  property,  effect  as  to  rent,  §  851. 
repairs  by  lessor,  breach  of  contract,  liability  of  lessor  for  spe- 
cial and  consequential  damages,  §  874. 
torts,   parties,   joint   right   or   liability,    determination,    principles, 
§137.  'IF, 

losses  as  elements  of  damage,  what  losses  consist  of,  §  79. 
Suth.  Dam.  Vol.  V.— 79. 
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market  value,  opinion  evidence  as  to  value  of  property,  admissibility, 

§  446. 
mitigation   of   damages,  no  mitigation  when  benefit  not  derived  from 

defendant,  §  158. 
negligence,  consequential  damages,  liability  as  affected  by  extraordinary 

circumstances,  illustrations,  §  35. 
nominal  damages,  illustrations  of  right  to  nominal  damages,  §  10. 
object  of  law  of  damages,  compensation,  §  12. 
opinion   evidence,   instances    of   rejection   and   admission    of    opinions, 

§443. 
special   damages,  necessitv  of  alleging  special   damages,  illustrations, 

§430. 
taking  property  for  public  use,  see  Eminent  Domain. 

Prosecuting  Attorneys 

duties,  bonds  of  public  officers,  construction,   §  485. 

Prospective  Damages 
see  Eemote  Damages. 

Prostitution 

nuisance,    interference   with   business,    element   of   damage   as   distinct 
injury  affecting  premises,  §  1054. 

Protest  Fees 

damages  on  bills  of  exchange  dishonored,  re-exchange,   §  560. 

Provocation 

see  Mitigation  of  Damages. 

Proximate  Result 

see  Consequential  Damages. 

agent's  particular  duties  and  liabilities,  right  of  principal  to  indemnity, 

scope  of  agent's  liability,  §§770,  771. 
anticipation   of   injury   to   persons,   consequential   damages,   proximate 

cause,  §  25. 
attachment  bonds,  damages  recoverable,  §  512. 

carriers  of  goods,  delay  in  transportation,  liability  for  negligence,  prox- 
imate cause,  §  903. 
delivery,   refusal   to    deliver,   recovery   for  time   and  expenses   of 
obtaining  property,  §  911. 
carriers  of  passengers,  negligence  or  breach  of  duty,  passenger's  indis- 
creet acts,  right  to  damages,  §  940. 
place,  ejection  of  passenger  at  wrong  place,  damages  sustained  on 

track,  §  939. 
refusal  to  carry,  damages,  passenger 's  indiscreet  acts,  §  940. 
seats,  failure  to  provide,  damages  recoverable,  §  941. 
certainty  of  consequential  damages,  recovery  for  successive  consequences 

of  act  or  omission,  §  58. 
direct  and  consequential  damages,  §  13. 
express  indemnity,  damages  recoverable,  costs,  expenses  and  attorney 's 

fees,  remote  and  consequential  losses,  §  762. 
extension  of  liability  by  statutes,  consequential  damages,  §  16. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 

injunction,  §  527. 
insurance,    accident   policies,   character,   indemnity   contracts,    damages 
recoverable,  §  835. 
marine  insurance,  cause  of  loss,  necessity  that  cause  of  damage  be 
proximate  cause,  §  803. 
intervening  cause,  what  constitutes,  §§  37,  38. 
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leases,  covenant  for  quiet  enjoyment,  breacli  of  covenant,  general  rule 
of  damages,  §  864. 
covenants  not  to  sublet  or  assign,  liability  for  breach,  proximate 
cause  of  loss,  improper  use  of  premises,  §  861. 
limitation  of  damages  to  natural  and  proximate  consequences  of  injury, 

§  13. 
mitigation  of  damages,  plaintiff's  acts  and  negligences,  §155. 

res  gestae,  fuller  proof  of  res  gestae  in  trespass,  negligence,  etc., 
§  159. 
railroad's    negligence,    collision,    consequential    damages,    extension    of 

liability  by  statutes,  §  16. 
sales,  acceptance  of  goods,  liability  for  not  acce]>ting,  remedies  of  seller, 
§  647. 
breach  of  warranty  as  to  quality  or  quantity,  damages,  interest, 
expenses  and  special  injuries,  §  671. 
telegraplis  and  telepliones,  negligence  in  transmitting  or  delivering  mes- 
sages, delay,  knowledge  of  sender's  purpose,  §968. 
vendor    and    purchaser,   breach    of    contract,    damages    recoverable    by 
vendor  of  land  against  purchaser,  conveyance  in  consideration  of 
non-pecuniary  covenants,  §  576. 

Public  Amusements 

see  Theaters. 

elements  of , damage,  losses,  damage  by  relying  on  performance,  §  81. 
exclusion  of  person,  consequential  damages,  breach  of  statutory  duties, 
§  32. 
elepients  of  damage,  mental  suffering,  §  95. 
negligence,  consequential  damages,  acts  of  third  person,  §  40. 

Public  Enemies 

carriers  of  goods,  duty  to  care  for  property,  §  916. 

liability  for  consequential  damages,  intervening  cause,  §  37. 
destruction  of  private  property,  damnum  absque  injuria,  §  3. 

Public  Improvements 

assessments 

covenants   against   incumbrances,  breach,   amount  paid   to  remove 
incumbrance  as  damage,  §  623. 
covenant  running  with  land,  §  625. 
delay,   interest    where   payment   is   unreasonably    and    vexatidusly 

delayed,  §  323. 
evidence  of  value,  §  445. 

landlord   and   tenant,   rent   pavable   in    specific    articles,   recovery, 
§846.  ■  ^ 

recovery  of  attorney's  fees  in  suit  to  set  aside  assessment,  conse- 
quential damages,  recovery  for  successive  consequences,  §  58. 
tender,  effect,  collateral  securities,  §  277. 
value,  evidence,  admissibility,  §  445. 
bids,  certainty  of  damages,  contingent  advantage,  §  72. 
bond  of  contractor,  suretyship,  discharge  or  reduction  of  surety,  act  of 

creditor,  §  73.5n. 
bonds,  liquidnted   damages,  intention  to  liquidate,  evidence  and  effect 

of,  §  284. 
contracts,  alternative  contracts,  liquidated  damages,  §  282. 

contractors'   liability,   general    rule,   liability   for   profits   lost   and 

expenses  incurred,  §  698. 
necessity  of  full  performance  of  express  contract,  inability  to  per- 
form, §  688. 
l.erfornuuice  stopped  by  law,  contractor's  riglits,  §714. 
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easements,  breach  of  covenant  against  incumbrances,  rule  of  damages, 

payment  of  incumbrances,  damages  if  not  paid,  §  623. 

interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329n. 

eminent  domain,  deduction  for  benefits,  special  benefits,  §§  1085,  1087. 

effect  of  judgment  for  compensation,  abandormient  of  proceedings, 

§  1090. 
time  of  assessment  of  damages  and  benefits,  §  1083. 
fraud,  damages,  cost  of  putting  work  in  condition,  §  1174. 
interest,  allowance  against  government,  §  332. 

payment  unreasonably  and  vexatiously  delayed,  §  323. 
special  assessments,  §  337. 

suspension  of  interest,  process,  payment  prevented  by  legal  process, 
§381. 
recoupment  and  counterclaim  for  negligence,  §  180. 

Public  Lands 

sale  by  county,  vendor  and  purchaser,  breach  of  contract  by  vendor, 

rescission,  adjustment  of  counter  demands,  §  587. 
title 

breach  of  covenants  of  warranty  and  quiet  enjoyment,  mitigation 
of  damages,  §  611. 
taxes  and  interest  as  items  of  damages,  §  616. 

Public  Officers 

see  Officers  and  Public  Employees. 

Public  Policy 

attorneys,   compensation,   actions  by   attorneys,   value  of  services   ren- 
dered, admissibility  of  evidence,  §  682. 
contract  for  services  of  attorney,  evidence  of  value,  §  682. 
bills   and  notes,   stipulations   for   attorney's   fees  and   costs,  effect   on 

negotiability,  amount  recoverable,  §  564. 
bonds,  condition,  illegal  act,  effect,  §  474. 
broker 's  compensation,  amount,  basis  for  computation,  §  683. 

necessity  of  completing  sale,  effect  of  custom  or  usage,  §  683. 
contracts,  conflict  of  laws,  general  rule  as  to  contracts,  §  357. 
contractual  exemptions  from  liability  for  damages,   §  6. 
I  exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 
rule  of  United  States  Supreme  Court,  §  392. 
interest,  compound  interest,  §  373. 

liquidated  damages,  certainty,  contracts  for  payment  of  money,  §§286, 
287. 
necessity  of  valid  contract.  §  280. 
suretyship,  construction  of  contract,  §  724. 
torts,  consequential  damages  for  torts,  right  to  damages,  §  16. 

Public  Wrongs 

section  4. 

Pumps 

patents,  infringement,  damages,  whole  article  not  patented,  §  1193. 

Punishment 

see  Exemplary  Damages. 

Punitive  Damages 

see  Exemplary  Damages. 

Purchase 

see  Sales;  Vendor  and  Purchaser. 
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Q 

Quality 

sales,  warranty  of  title,  implied  warranty,  §  668. 

Quantum  Meruit 

ad  damnum,  erroneous  claim  of  damages,  effect,  §  417. 
broker 's  compensation,  amount,  basis  for  computation,   §  683. 

necessity  of  completing  sale,  effect  of  custom  or  usage,  §  683. 
carriers,  freight  charges,  amount  of  charges  in  absence  of  express  agree- 
ment, §  884. 
compensatory  damages,  breach  of  contract,  motive  as  affecting  damages, 

§99. 
contract  for  particular  work,  breach,  defects  to  be  remedied,  liability 
for  expenses  and  consequential  losses,  §  699. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor on  quantum  meruit,  §§  709-711. 
employer's   liability   for   delaying   or   stopping   work,  recovery   on 
contracts   or   quantum   meruit,   consequential   losses,   mitiga- 
tion of  damages,  §  713. 
contracts  for  services 

compensation,  §§  678,  679. 

analogy  to  salvage  or  making  invention,  §  679. 
piresumption  where  family  relation  exists,  §  679. 
statute  of  frauds,   §  684. 
evidence  of  value,   §  680. 
express  contracts,  necessity  of  full  performance  of  entire  contract, 

recovery  on  quantum  meruit,   §  686. 
invalidity  of  contracts  because  of  statute  of  frauds,  recovery  for 

services  rendered,  measure  of  damages,  §  684. 
necessity  of  full  performance,  inability  to  perform,  §§  687-690. 
wrongful  discharge,  duty  to  mitigate  damages,  presumption  of  sub- 
sequent employment,  §  693. 
measure  of  damages,  remedies,  actions,  §  692. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, where  property  is  consideration,  §  606. 
evidence,  reduction  of  damages,  rule  at  common  law,   §  544. 

value  of  attorney 's  services,  opinion  evidence,  §  680. 
interest,  allowance  of  interest  on  unliquidated  demands,  §  347. 
claim  to  interest,  §  324. 

vendor  and  purchaser,  §  328. 
landlord  and  tenant,   actions   for  use  and   occupation,  measure   of  re- 
covery, evidence,  §  843. 
recoupment  and  counterclaim,  §  168. 

acts  which  may  be  basis  of  recoupment,   §  181. 
remoteness  or  uncertainty  of  stipulated  compensation,  effect,  measure 

of  damages,  §  684. 
salvage  services,  requisites,  parties  liable,  §  715. 
tender,  right  to  make,  demands,  §  261. 

vendor  and  purchaser,  breach  of  contract,  damages  recoverable  by 
vendor  of  land  against  purchaser,  conveyance  in  consideration  of 
non-pecuniary  covenants,  §  576. 

Quantum  Valebat 

recoupment  and  counterclaim,  acts  which  may  be  basis  of  recoupment, 
§181. 

Quarantine 

passengers  removed,  protection  of  passengers,  duty  of  carrier,  §  941. 

Quarries 

blasting  rocks,  elements  of  damage,  mental  suffering,  §  95. 
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eminent  domain,  injury  to  property  not  taken,  ascertainment  to  dam- 
ages, facts  which  may  be  considered,  §§  1066,  1070. 
landlord   and  tenant,   rent,   amount  as   affected   by   subsequent   facts, 

§  845. 
nuisance,  remote  consequences  of  nuisance,  liability  for,  §  1051. 
sales 

certainty  of  damages,  anticipated  profits,  §  60. 

profits  of  special  contracts,  §  64. 
non-delivery  of  property  contracted  for,  property  not  in  market, 
recovery  of  lost  profits,  §  652. 

Questions  of  Law  and  Fact 

appeal,  interest  and  damages  awarded  on  appeal,  §  59. 

broker's  compensation,  amount  of  compensation,  reasonable  amount, 
where  principal  refuses  to  sell  land,  §  683. 

consequential  damages,  what  constitutes,  award  for  probable  conse- 
quences, §  15. 

fraud,  false  representations,  materiality,   §  1167. 

payment,  application,  debtor 's  right  to  direct  application,  §  235. 

telegraphs  and  telephones,  mitigation  of  damages  by  injured  party, 
burden  of  proof,  questions  for  jury,  §  973. 

Quia  Timet 

covenants,  actions  for  purchase  money,  defenses  in  equity,  §  641. 
suretyship,  right  of  surety  to  compel  payment  by  debtor,  §  749. 

Quiet  Enjoyment 

see  Covenants. 

Quieting  Title 

removal  of  cloud  on  title,  damages  recoverable  by  purchaser  against 
vendor  of  land,  defaulting  vendee's  rights,  conflict  of  American 
cases,  §  586. 

Quit-claim  Deeds 

breach  of  covenants  of  warranty  and  quiet  enjoyment,  parties  against 

whom  recovery  may  be  had,  parties  plaintiff,  §  613. 
effect  of  statute,  declaring  words,  ' '  grant,  bargain  and  sell ' '  covenants 

of  seizin,  §  591. 

Quo  Warranto 

appeal  and  supersedeas  bonds,  liability  in  state  court,  judgment  partly 
for  money  or  in  rem,  §  534. 


Race  Horses 

evidence  of  value,  property  without  market  value,  §  448. 

Rags 

sales,  recoupment  for  negligence  in  transmitting  disease,  §  180. 

warranty   of   quality,   damages   for  breach,   interest,   expenses   and 
special  injuries,  §  672. 

Railroads 

see  also  Alighting  from  Train;   Carriers  of  Goods;   Carriers  of  Pas- 
sengers;  Passenger  Injured;   and  similar  titles, 
animals  injured,  cause  of  action,  severance,  §  llOn. 

consequential  damages,  fence  statutes,  scope  of  statutes,  §  20. 

liability,  illustration,  §  18. 
interest,  actions  for  torts,  §  355. 
nuisance,  remote  consequences  of  nuisance,  liability  for,  §  1051. 
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arrest  of  engineer  on  duty,  consequential  damages,  §  19. 
assault  on  passenger,  consequential  damages  for  torts,  liability,  illus- 
trations, §  19. 
beneficial   insurance   association,   contractual   exemption   from  liability 

for  damages,   §  6. 
bridges,  eminent  domain,  right  to  compensation,  §  1061. 
chairs,  sale  of  railway  chairs,  refusal  to  accept  property  produced  ac- 
cording to  order,  damages,  remote  losses,  §  649. 
collision,    nervous    shock    as    physical    injury,    consequent:  '1    damages, 
miscellaneous  cases,  §  24. 
nervous  shock  without  impact,  consequential  damages,  §  21. 
parties,  joint  and  several  liability  for  torts,  §  141. 
train  colliding  with  building,  consequential  damages,  nervous  shock, 

right  to  recover  for  injury  to  health,   §  23. 
wagon  injured,  consequential  damages  for  torts,  liability  illustra- 
tions, §  18. 
conductor  allowing  persons  to  ride  on  freight  train  contrary  to  rules, 
agent's  particular  duties  and  liabilities,  principal's  right  to  in- 
demnity, §  771. 
construction 

breach  of  contract,  consequential  damages,  liability  under  special 
circumstances,  damages  contemplated  by  parties,  §  51. 
consequential  losses,  contractor 's  liability,  §  702. 
crossings,  damages  as  including  other  than  pecuniary  elements, 

§92. 
damages  for  delay,  actual  loss,  §  704. 
proximate   consequences   of  breach,  illustrations,   §  46. 
special   circumstances,    §  52n. 
certificate  of  architect,  engineer,  etc.,  necessity,  effect  upon  whom 

binding,  §  712. 
contractor's    liability,    general    rule,    benefit    of    contract    to    em- 
ployer, cost  and  inconvenience,  §  697. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor on  quantum  meruit,  §  710. 
eminent  domain,  injury  to   property  not  taken,  ascertainment  of 

damages,  facts  which  may  be  considered,   §§  1066,  1070. 
employer's   liability   for   delaying   or   stopping  work,   recovery   on 

contracts  or  quantum  meruit,   §  713n. 
evidence,  opinions  on  subjects  of  common  experience  and  observa- 
tion, admissibility,  §  443. 
guaranty,  measure  of  guarantor 's  liability,  §  729. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 

§90. 
personal  injuries,  pain  and  suffering,  recovery  for  mental  suffer- 
ing, rule  where  negligence  only  is  alleged  and  where  wrong 
was  wilful,   §  1245. 
prevention    of   construction,    injunction    bonds,    damages   from   re- 
straint of  injunction,  §  528n. 
recoupment  and  counterclaim,  set-off  in  favor  of  government,  par- 
ties, §  176. 
releases,  extrinsic  evidence  and  construction,  §  255. 
contracts  of  railroad,  certainty  of  damages,  anticipated  profits,   §  59n. 
conveyances,  covenants  of  seizin  and  good  right  to  convey,  nature  of 
covenant,  breach,  §  592. 
damages   recoverable   by   vendor   of   land   against   purchaser,   con- 
veyance in  consideration  of  non-pecuniary  covenants,  §  576. 
coupling  cars,  trespass  to  real  property,  aggravation  and  special  dam- 
ages, §  1029. 
crossings,  construction,  breach  of  contract,  contractor's  liability,  §697. 
failure  to  construct,  elements  of  damage,  pecuniary  elements,  other 
elements,  §  92. 
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crossings — continued. 

farm   crossings,   eminent    domain,   injury   to   property   not   taken, 
ascertainment  of  damages,  facts  which  may  be  considered, 
§  1068. 
intoxicated  person  injured,  consequential  damages,   §  19. 
nervous  shock  as  physical  injury,  consequential  damages,   §  22. 
signals  not  given,  liability  for  damages,  §  16. 
view  obstructed,  consequential  damages,  §  19. 
dead  horse  on  railroad  track,  nuisance,  remote  consequences,  liability, 

§  1051. 
depots,  breach  of  covenants  of  warranty  and  quiet  enjoyment,  measure 
of  damages,  conflict  of  laws,  what  law  controls,  §  605.  ^ 
consequential  damages,  assault  on  woman  in  station,  child  fright- 
ened and  killed  by  train,  liability,  §  35. 
proximate  cause,  person  struck  by  dead  body,  §  35. 
construction,  breach  of  contract,  consequential  losses,  contractor's 
liability,  §  702. 
vendor    and   purchaser,    conveyance    in    consideration    of    non- 
pecuniary   covenants,   measure   of   damages   for   breach, 
§576. 
heat,   depot   not   heated,   consequential    damages,   liability    of   car- 
riers, extraordinary  circumstances,  §  36. 
wagon  injured  by  cars,  consequential  damages,  §  18. 
derailment  of  train,  consequential  damages  for  torts,  liability,  illustra- 
tion, §  18. 
nervous  shock  as  physical  injury,  consequential  damages,  §  23. 
ejection  of  passengers 

exemplary    damages,    enhancement    and    mitigation    of    exemplary 
damages,  §  404. 
wealth  of  defendant,  scope  of  inquiry,  §  405. 
eminent    domain,    assessments    of    damages    and   benefits,   lands    to    be 
considered,  §  1088. 
basis  for  estimating  value  of  land,  §  1074. 
breach   of   covenants   of   warranty   and   quiet   enjoyment,   measure 

of  damages,  where  property  is  consideration,  §  606n. 
cause   of   action,   entirety,   successive   actions   for   damage   to   real 

property,  §  116. 
compensation,  what  is  just  compensation,  §  1063. 
deduction  for  benefits,  special  benefits,  §§  1086,  1087. 
effect  of  judgment  for  compensation,  abandonment  of  proceedings, 

§  1090. 
injury  to  property  not  taken,  §  1065. 

ascertainment    of    damages,   facts   which   may   be    considered, 

§§1066,  1067. 
consequential  injury,  §  1062. 
expenditures  to  lessen  loss,  §§  1072,  1073. 
remote  damages,  §  1071. 
measure  of  compensation,   §  1064. 
nominal  damages,  §  1063. 

payment,    to    whom    payment    of    compensation    should    be    made, 
existence    of   servitude    or    easements,   rights    remaining   in 
owner,  §  1082. 
railroad  property  taken  for  railroad  uses,  §  1078. 
railroad   property  taken   for  street  and  telegraph  uses,   effect   on 

compensation,  proof  of  value,   §  1077. 
right  to  compensation  for  property  taken,  §  1061. 
time  of  assessment  of  damages  and  benefits,  §  1083. 
title  and  nature  of  interest  condemned  and  purpose  of  use,  proof 

of  value,  §  1077. 
wrongdoer's  improvements,  cntrv  with  or  without  consent  of  owner, 
§  1076. 
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engineer  arrested,  consequential  damages  for  torts,  liability,  illustra- 
tions, §  19. 
evidence,  opinions  on  subjects  of  common  experience  and  observation, 

admissibility,  §  443. 
excavation,  lateral  support  destroyed,  consequential  damages  for  torts, 

liability,  illustration,  §  18. 
exemplary  damages,  joint  liability  for,  §  407. 

parties  liable,  master's  liability  for  acts  of  servant,  §408. 
extortion,  bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest, 

§  478n. 
failure  to  stop  train,  pleading,  necessity  of  alleging  special  damages, 

§421. 
Federal  Employers'  Liability  Act,  see  Federal  Employers'   Liability 

Act. 
fences,  animals  escaping,  consequential  damages,  §§  18,  19. 

breach   of  covenants   against  incumbrance,   damages  where  incum- 
brance is  permanent,  §  628. 
consequential  damages,  breach  of  contract,  proximate  consequences 

of  breach,  §  45n. 
consequential  damages  under  fence  statutes,  §  20. 
fires,  consequential  damages,  §  18. 

indemnity,    damages    recoverable,    mental    and    physical    suffering, 

liability  for  original  trespass,   §  763. 
injury  to  hose  used  to  extinj;uish  fire,  anticipation  of  injury,  §  25. 
mitigation  of  damages,  insurance  money,  statutes,   §  1027. 
floods,  eminent  domain,  right  to  compensation,  §  1061. 
franchises,    compensation    for    injury    to    franchises,    ascertainment    of 

value,  §  1079. 
free   pass   as    compensation,   remoteness    or   uncertainty   of   stipulated 

compensation,  effect  on,  measure  of  damages,  §  684. 
guaranty,  measure  of  guarantor's  reliability,  lost  profits,  remote  dam- 
ages, §  729. 
injuries  to  persons  near  track,  intoxicated  person,  consequential  dam- 
ages, acts  of  third  person,  §  41. 
interference  vyith  fire  department,  consequential  damages,  anticipation 

of  injury,  to  persons,  proximate  cause,  §  25. 
jerks  and  jars,  conductor  thrown  off  train,  consequential  damages  for 
torts,  liability,  illustration,  §  18. 
consequential    damages,    nervous   shock,   without    impact,    right    to 

recover,  §  21. 
nervous  shock  without  impact,  consequential  damages,  §  21. 
joint  liability,  exemplary  damages,  joint  liability  for,  §  407. 
landlord  and  tenant,  lessee's  right  to  damages  for  injury  to  business, 
§868. 
rent,  duty  to  pay,  effect  of  taking  premises  for  public  use,  §  853. 
repairs,   lessor's  liability  for   special  and  consequential  damages, 
§  874. 
license  to  use  track,  consequential  damages,  breach  of  contract,  proxi- 
mate consequences  of  breach,  illustrations,   §  46. 
loss   of  baggage,  contracts,  limitation   of  common  law  liability.   Car- 
mack  Amendment  to  Interstate  Commerce  Act,  §  904, 
market  value  of  property,  opinion  evidence  as  to  value  of  property, 

§446. 
mother  separated  from  children  on  train,  consequential  damages,  nerv- 
ous shock  without  impact,  right  to  recover  damages,  §24. 
municipal   aid,   contracts   for   particular   work,   breach,   defects   to   be 
remedied,  liability  for  expenses  and  consequential  losses,  §  699n. 
liquidated  damages,  manner  of  liquidating,  computation  of  time, 
§281. 
noise,    smoke    and    cinders    as    damnum    absque    injuria,    elevation    of 
railxoa'd  tracks,  §  3, 
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continuance  of  liability  of  person  who  causes  nuisance,  §  1040. 

when  nuisance  is  not  a  continuous  wrong,  §§  1042,  1044. 
mitigation  of  damages,  deduction  for  benefits,  §  1056. 
parties  liable  for  nuisance,  creation,  continuance,  §  1033. 
private  nuisance,  special  damages,  necessity  of  alleging,  §  420. 
operation,  damnum  absque  injuria,  §  3. 
parties,  availability  of  set-off  against  assignees,  §  176. 
penalties,  bonds,  limit  of  recovery,  interest,  §  478. 
reorganization,  interest,  allowance  of  interest  on  account,  §  349. 
relief    department,    contractual    exemptions    from    liability    for    dam- 
ages, §  6. 
right  of  way 

covenant    against    incumbrances,    breach,    covenant    running    with 
land,  §  625. 
definition,  what  are  incumbrances,  §  620n. 
measure  of  damages,  remote  losses,  §  622. 
rule  of  damages,  payment  of  incumbrances,  damages  if  not 
paid,  §  623. 
permanent  incumbrance,  §  627. 
obtaining    right    of    way,    contract    for    particular    work,    breach, 
consequential  losses,  contractor 's  liability,  §  702. 
rules  and  regulations,  negligence  or  breach  of  duty,  exemplary  damages, 
difference  in  rule  in  some  states,  §  951. 
violation,   engine   unattended,   consequential   damages,    §  18. 
sale   of   railroad    and   canal,    repairs,   covenant   of   purchaser   to   keep 
property  in  repair,   effect,  measure  of   damages  for  breach   of 
covenant,  §  860. 
scrip,  replevin,  recovery  for   intermediate  injury   and   depreciation   of 

property,  §  1152. 
servants,   agent's   particular   duties   and   liabilities,   right   of   principal 
to  indemnity,  scope  of   agent's  liability,   §771. 
deprivation  of  shelter,  malicious  trespass,  aggravation  and  special 

damages,  §  1029. 
injuries,  acceptance  of  benefits,  accord  and  satisfaction,  considera- 
tion, act  or  promise  which  is  new  consideration,  §  249. 
verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 
liability   for    acts    of    agents,   exemplary    damages,   parties   liable, 

liability  of  master  for  acts  of  servants,   §§  409,  411. 
negligence  of  employee,  limitation  of  liability  by  contract,  inter- 
state commerce,  §  904. 
sidetrack    abandoned,    carriers    of    goods,    refusal    to    carry,    increased 
ex]3enses,  loss  of  customers,  §  901. 
contract   to   construct,   consequential   losses,   contractor's   liability, 
§  702n. 
contractor's    liability    for    damages    for    delay,    rental    value, 
expenses,  §  703. 
special  train,   passenger   alighting   at   wrong  place,  damages   peculiar 

to  passenger,  §  939. 
speed  of  train,  consequential  damages,  §  19. 

stock,  agent's  rights,  reimbursement,  effect  of  mode  of  doing  business, 
§792. 
sale,  guaranty,  measure  of  guarantor 's  liability,   §  729. 
subscription,  interest  as  compensation,   §  320n. 
taxes,  interest,  allowance  of  interest  on  taxes,  §  337. 
tracks,   intoxicated   person   injured,   consequential    damages   for   torts, 
liability,  illustrations,  §  19. 
pedestrian  injured,  consequential  damages,  nervous  shock  without 
impact,  right  to  recover,  §  21. 
train  blown  over  by  storm,  consequential  damages,  liability  as  affected 
by  extraordinary  circumstances,  illustrations,  §  35. 
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train  not   stopping,  pleading,   special  damages,  necessity   of   alleging, 

§  421. 
trespass  to  real  property,  fences,  destruction  of  fences,  injury,  dam- 
ages, §  1024. 
mitigation  of  damages,  §  1027. 

railroads,   occupation  of  land  by  railroad,  liability  for  damages, 
rental  value,  §  1016. 
trover,    damages,   general   rule,   exception   as   to   place    of   conversion, 

§  1109. 
washout,  interest,  actions  for  torts,  §  355. 

Bain 

consequential   damages,   proximate   cause,   wrongful   act   as   proximate 
cause  of  damages,  §  38. 

Rape 

assault   wdth   intent    to   rape,   elements   of   damage,   mental   suffering, 
§  95,  n  24. 
pain  and  suffering,  recovery  for  mental  suffering,  rule  where  negli- 
gence only  is  alleged  and  where  wrong  was  wilful,  §  1245. 
breach  of  marriage  promise,  aggravation  of  damages,  §  984. 
carriers  of  passengers,  protection  of  passengers,  duty  of  carrier,  §  941. 
character  as  affecting  damages  for  personal  injuries,   §  94n. 
convict  escaping,   consequential   damages,   liability   as   affected   by   ex- 
traordinary circumstances,  illustrations,  §  35. 
trespass,  aggravation  of  damages,  threats  to  burn  house,  ravish  wife, 
etc.,  §  1029. 
mitigation  of  damages,  §  1027. 

Rates 

see  Carriers  of  Goods;  Interest;  Money. 

Real  Property 

Ch.  XXV,  §§  1008-1060. 

see   also,   Adverse   Possession;    Fixtures;    Remainders   and   Reversions, 

etc. 
appeal   and   supersedeas   bonds,   liability   if   judgment   is   in   part   for 

money  or  in  rem,  rule  of  United  States  Supreme  Court,  §  533. 
bonds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  537. 
city  lots,  evidence  of  value,  §  445. 

conflict  of  laws,  contracts,  determination  of  place  of  payment,  §  357. 
covenants,  incumbrances,  what  are  incumbrances,   §  620. 
market  value,  evidence,  admissibility,  §  445. 

opinion  evidence  as  to  value  of  property,  §  446. 

unimproved  lands,  value  of  property-evidence,  actual  sales,  offers 
for  property,  market  quotations,  §  447. 
use  prevented,  injunction  bonds,  damages  recoverable,  damages  from 
restraint  of  injunction,  §  527. 

Receipts 

accord  and  satisfaction,  release,   distinctions,   §  254. 
liquidated   damages,  stipulation  when  damages  are  uncertain,   illustra- 
tions, §  293. 
payment,  application  by  debtor,  evidence,  §  237. 

effect,  §  218. 
tender,  conditions,  tender  must  be  unconditional,  §  270. 

Receivers 

appointment,  appeal  and  supersedeas  bonds,  instances  of  liability,  spe- 
cific conditions,  §  537. 
attachment  bonds,  damages  recoverable,  §  512. 
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banks,  interest,  necessity  of  demand,  §  351. 

bonds,  liability  of  sureties,  §  539a. 

broker 's  compensation  for  services,  measure  of  compensation,   §  683. 

certainty  of  damages,  chances  of  promotion,   §  71. 

compensation,  amount  of  compensation,  §  683. 

implied  contracts,  right  to  recover  for  services  rendered,   §  679. 
quantum   meruit,  recovery  for   services  rendered,   §  679. 
corporations,  interest,  allowance  of  interest  on  judgments,  §  333n. 
expenses,   indemnity,   liability   for   losses   and   expenses,   proximate   re- 
sult of  act  complained  of,  §  84. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 
injunction,  suspension  of  owner's  control  of  property,  §§  527,  528. 
interest,  allowance  from  time  when  money  ought  to  be  paid,  §  329. 
money  paid,  allowance  of  interest  on  money  paid,  §  327. 
oflacer's   neglect,   measure   of   damages   against   officers   for   neglect   of 

duty,  nominal  damages,  §  490. 
payment,  application  by  creditor,  §  239. 

r)erson  to  whom  payment  may  be  made,  §  231. 
replevin,  bond  to  retain  property,  breach,  measure  of  damages,  §  509. 
sales,  injunction  bonds,   damages   from   restraint   of  injunction,   §  528. 
suretyship,  creditor's  duty  to  acquire  liens,  necessity  of  notice  of  re- 
liance, §  739. 
telegraphs  and  telephones,  negligent  delay  in  transmission  or  delay  in 
delivery  of  message,  liability  for  loss  of  employment  and  profits 
of  business,  §  967. 
trover,  allowance  of  interest,  amount,  §  1115. 

Receiving  Stolen  Goods 

trover,  special  and  consequential  damages,  §  1129. 

Recognizance 

bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
interest,  agreement  to  pay  money  with  interest,  constrviction,  §  305. 

allowance  from  time  when  money  ought  to  be  paid,   §  329. 
statutory   bonds,    condition   required   by   statute,   necessity    of   compli- 
ance, §  475. 

Recorder  of  Deeds 

see  Eegister  of  Deeds. 

Records 

breach    of    covenants    of   warranty   and   quiet   enjoyment,   measure    of 

damages,  conflict  of  laws,  what  law  controls,   §  605. 
deeds,   recording    deed,    breach    of    contract,    damages    recoverable    by 

vendor  against  purchaser,  measure  of  damages,  §  570. 
duty  to  record,  agent's  particular  duties  and  liabilities,  right  of  prin- 
cipal to  indemnity,  scope  of  agent's  liability,  §771. 
examination    of    record,    contract    for    particular    work,    contractor's 

liability,  consequential  damages  for  defective  work,   §  705. 
fraud,  false  representations,  reliance  on  representations,  negligence  of 

injured  party,  §  1168. 
insolvency,  official  "bonds,  measure  of  damages  against  sureties,   §  488. 
mortgages,   agent's   particular   duties   and   liabilities,  principal's   right 
to  indemnity,  §  771. 
cancellation    of    mortgages,    official    bonds,    measure    of    damages 

against  sureties,  §  488. 
entry  of  satisfaction  of  mortgages,  officers,  neglect  of  duty,  meas- 
ure of  damages,  nominal  damages,  §  490. 
neglect    of   clerk   to   index   mortgage,   damages,   losses,    attorney's 

fees  in  defending  suit,  §  83n. 
payment,  evidence  of  payment,  §  233. 
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satisfaction,  evidence  of  payment,  §  233. 

servant's    violation    of    contract,    recoupment    of    damages,    conse- 
quential losses,  §  695. 
official  bonds,  private  injuries  covered  by  official  bonds,  §  487. 

Recoupment 

see  Set-off,  Counterclaim  and  Recoupment. 

Re-exchange 

see  Bills  and  Notes. 

Reference 

breach  of  contract,  damages,  right  of  seller  of  land  to  recover  pur- 
chase price  and  interest,  abatement  of  price,  §  567. 

sales,  executed  sales,  recovery  by  seller  after  rescission  of  contract, 
price  fixed  by  third  party,  §  653. 

Reformation  of  Instruments 

covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 
and  counsel  fees  as  damages,  §  619. 

deeds,  damages  recoverable  by  vendor  of  land  against  purchaser, 
conveyance  in  consideration   of  non-pecuniary   covenants,   §  576. 

nominal  damages,  effect  of  failure  to  allow,  §  11. 

violation  of  rights,  actual  damages,  triviality,  right  to  nominal  dam- 
ages, §  11. 

Refrigerator  Defective 

mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 
§90. 

Refrigerator  Sold 

warranty  of  quality,  damages  for  breach,  interest,  expenses  and  special 
injuries,  §  672. 

Register  of  Deeds 

negligence,  measure  of  damages  against  sureties  on  official  bonds,  §  488. 
officers,  non-performance  of  official  duties,  right  of  action,  §  484. 

Registration  of  Title 

see  Abstracts  of  Title. 

breach    of   covenants    of   warranty   and    quiet   enjoyment,   measure    of 

damages,  value  of  land  at  time  of  loss  as  measure  of  damages, 

Torrens  Act,  §  606. 

Relations 

contracts  for  services,  compensation,  quantum  meruit  recovery,  presump- 
tion where  family  relation  exists,  §  679. 
death,   aliens,   rights   of  non-resident   aliens,   statutes   as  to   death   by 
wrongful  act,  §  1261. 
pleading  of  damages,  §  426. 
malicious   prosecution,   damages,  elements,  family  of  plaintiff,   condi- 
tion, §  1237. 
tender,  persons  by  whom  tender  may  be  made,  §  264. 

Release 

accord   and   satisfaction,  act   or  promise   which   is   new  consideration, 
sufficiency,  §  249. 
compromise  of  disputed  claim,  §  251. 
accord  and  satisfaction  distinguished,  §  254. 
agreements  not  to  sue,  §  144. 
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apportionment  of  rent,  §  850. 

attachment,  bonds,  damages  recoverable,  §  512. 

forthcoming  bonds,  measure   of   damages,   §  518. 
causes  of  action,  entirety,  effect  of  release  by  or  death  of  one  of  sev- 
eral entitled  to  entire  damages,  §  133. 
construction,  §  255. 

contractual   exemptions   from   liability   for   damages,    §  6. 
covenant  for  title,  breach,  mitigation  or  prevention  of  damages,  §  601. 
covenants  not  to  sue,  §  259. 
.     covenants   of   seizin   and   good   right  to  convey,  breach,  mitigation   or 
prevention  of  damages,  §  601. 
covenants 

warranty    and   quiet    enjoyment,   breach,   parties   by    and    against 
whom  recovery  may  be  had,  §  613. 
suit  against  remote  covenantor,  measure  of  damages,  §  614. 
defenses,  circuity  of  action,  reciprocal  operations,  §  147. 
definition,   §  214. 

evidence,  extrinsic  evidence,  §  255. 

execution  by  or  to  one  of  several  claiming  or  liable,  §  257. 
Federal  Employers'  Liability  Act,  effect  under,  §  1340. 
fraud,    false    representations,    measure    of    damages,    where    release    is 

procured  by  fraud,  §  1171. 
landlord  and  tenant,  rent,  apportionment,  §  850. 
liens,  indemnity,  liability  for  losses  and  expenses,  proximate  result  of 

act  complained  of,  §  84. 
marshaling  and  distribution,  effect  of  creditor  releasing  part,  §  194. 
parties,  joint  liability,  extinguishment  or  severance,   §  136. 
payment,  definition,  §  214. 

note,  bill  or  cheek,  §  226. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
reciprocal  obligations,  circuity  of  action,  §  147. 
requisites,  what  will  operate  as  release,  §  258. 

right   of   way,   damages   recoverable   by   vendor   of  land   against   pur- 
chaser, conveyance  in  consideration  of  non-pecuniary  covenants, 
§576. 
suretvship,  creditor's  duty  to  acquire  liens,  notice  of  reliance  thereon, 
§739. 
creditor's   duty  to   realize   on   securities,   limitation   of   release   to 

injury  sustained  by  surety,  §  738. 
injunction   bonds,    damages,    costs    and    expenses,    attorneys'    fees, 
§  525. 
^     release  by  creditors  of  one  or  more  parties,  effect,  §  742. 
securities  released  by  creditors,  value,  §  740. 

surety's  remedies  for  indemnity,  contribution  between  co-sureties, 
accrual  of  right  of  action,  voluntary  payment,  validity  of 
debt,  conflict  of  laws,  §  759. 
tender,  effect,  collateral  securities,  §  277. 
tender,  conditions,  tender  must  be  imconditional,  §  270. 
who  may  execute,  §  256. 

Beligion  and  Religious  Societies 

eminent  domain,  compensation  for  injury  to  property,  churches,  ele- 
vated railroads  and  sub-ways,  §  1080. 

expression,  conduct  and  religious  belief  of  sufferer  as  evidence  of  dam- 
ages, personal  injuries,  §  453. 

pastor,  contract  for  services,  mode  of  compensating,  §  684. 

Remainders  and  Reversions 

actions,  injuries  to  property,  pleading,  §  1033. 

cause  of  action,  severance,  contract  to  do  several  things  successively, 
or  one  thing  continuously,  §  llOn, 
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eminent  domain 

compensation,  injuries  to   various   interests,   damages   in   favor  of 
tenants,  §1081. 
wrongdoer's  improvements,  entry  with  or  without  consent  of 
o^mer,  §  1076. 
injury  to  property  not  taken,  ascertainment,  §§  1066,  1070. 
proof  of  value  of  property  and  damages,  §  1089. 
fire    insurance,    contribution,    several    policies    on    destroyed    property, 
§822. 
damages,  insurance  by  mortgagee,  §  829. 
injuries  to  property,  torts,  parties,  joint  right  or  liability,  determina- 
tion, principles,  §  137. 
interest,  allowments  of  interest  on  annuities  and  legacies,  §  344. 

judgments,  interest  on,  §  333. 
leases,  assignment,  liability  of  assignee  for  repairs,  §  859. 

breach  of  covenant  for  quiet  enjoyment,  general  rule  of  damages, 

§  864. 
rent,  apportionment,  §  849. 

duty  to  pay,  effect  of  taking  premises  for  public  use,  §  8.33. 
repairs,  assignee 's  liability  for  repairs,  §  859. 

covenants  for  repairs  by  lessee,  measure  of  liability  for  not 
making  repairs,   §  856. 
termination  of  lease,  lease  by  life  tenant,  §  853. 
life  estates,  annuity  and  life  tables,  admissibility,  §  455. 

covenant  against  incumbrance,  damages  for  breach,  permanent  in- 
cumbrance, §  628. 
definition,  what  are  incumbrances,  §  620n. 
replevin,    damages    for    detention,    recovery    of    value    of    use    of 
property,  §  1144. 
mesne  profits,  claims  for  improvements,  taxes,  defenses,  §  999. 

damages  recoverable,  consequential  and  punitive  damages,  §  994. 
nuisance,  estates,  damages  affected  by  interest  in  estate,  §  1057. 

permanent    injury,    depreciation    and    market    value    as    damages, 

§  1047. 
special  elements  of  damages,  repairs,  §  1048. 
parties,  entirety  of  tortious  act,   §  138. 

joint  right  or  liability  for  tort,  determination,  §  137. 
trespass,   injuries  to  rights  of  parties  not  in   possession  of  property, 
compensation,  §  1033. 
permanent  injury,  estimate  of  damages,  §  1017. 
suit  by  tenant,  possessor  or  licensee,  damages,  §  1012. 
value,   evidence,   OT>inions   on   common  experience  and  observation,  ad- 
missibility, §  443. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  recovery  on  parol 
contract,  §  583. 

Remedies 

adequate  relief  for  violation  of  rights,  §  1. 

agency,  remedies  of  princij^al  against  agent,  §  768. 

appeal  and  supersedens  bonds,  remedies  of  judiimcnt  creditors,  §  531. 

bills   and   notes,   gnarantv   of   collection,   liability  for   costs,   diligence, 

§  733. 
carriers  of  passengers,  nature  of  obligation,  liability  of  carrier  in  tort, 
§  934. 
remedies  of  action  in  tort  or  breach  of  contract,  §  934. 
causes  of  action 

entirety,  parties  to  actions  under  statutes,  §  129. 
what  is  not  a  double  remedy,  §  119. 
conflict  of  laws,  interest,  law  governing  where  usury  is  involved,  §  365. 
contracts  for  particular  work,  contractor's  right  to  payment, .rights  in 
insurance  nionev,  interest,  §  706. 
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covenants   against   incumbrances   and   covenants   of   seizin,   similarity, 

§  625. 
covenants  of  warranty  and  quiet  enjoyment,  scope,  remedy  for  breach, 

§  603. 
fraud,  false  representations,  remedies  by  purchaser  of  property,  rescis- 
sion, action  for  damages,  §  1174. 
injunction  bonds,  damages,  costs  and  expenses,  attorneys '  fees,   §  524. 

scope  and  effect  of  obligation,  §  520. 
legal  system,  object  of  system  of  law,  adequate  relief  for  violation  of 

rights,  §  1. 
liquidated   damages,  alternative  contracts,   §  282. 

effect  of  stipulation  on  right  of  action,  §  298. 
master  and  servant,  wrongful  discharge  of  employees,  measure  of  dam- 
ages, remedies,  §  692. 
mesne  profits,  remedy  under  the  code,  §  1000. 
object  of  law  of  damages,  compensation,  §  12. 
officers    and    public    employees,    bonds,    mode    of    redress    for    official 

dereliction,  §  486. 
patents,  infringement,  legal  and  equitable  remedies,   §§  1181,  1182. 
probate  bonds,  execution  of  probate  bonds,  manner,  recoveries  which 

may  be  had,  §  494. 
public  wrongs,  right  of  action,  remedies  available,  §  4. 
replevin    bonds,    damages    when    plaintiff    recovers    as    special    owner, 

effect  of  change  in  statute,  §  508. 
sales,   acceptance   of   goods,   liability  for   not   accepting,    remedies   of 
seller,  §  647. 
action  by  seller  against  purchaser,  breach  of  contract,   §  647. 
suretyship 

surety's    remedies    for    indemnity,    action    against    principal    for 
money  paid,  §  745. 
action  against  principal,  who  is  principal,  §  746. 
consequential  damages,  liability  of  principal,  §  753. 
contribution   between   co-sureties,  accrual   of  right   of   action, 
voluntary  payment,  validity  of  debt,  conflict  of  laws, 
§759. 
basis  of  contribution,  liability  for  torts,  §  756. 
conclusiveness   of  judgment,   §  760. 
insolvency  of  co-surety,  firm  as  one  surety,  §  757. 
who  are  co-sureties,  proof  of  relationship,  bonds  in  legal 
proceedings,  contribution  in  cases  of  tort,  §  755. 
indemnification  of  surety  by  principal,  adjustment  of  rights 

of  co-sureties,  §  758. 
payment  giving  right  to  reimbursement,  §§  750,  751. 
right  of  subrogation,  when  and  to  whom  available,  §  736. 
right  of  surety  to  compel  debtor  to  pay,  §  749. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, §§  639,  640. 
breach  of  contract  by  purchaser,  legal  remedy  of  vendor  against 
purchaser,  §  568. 
measure  of  damages,  §  569. 
damages  recoverable  by  purchaser  against  vendor  of   land,   oral 
contract,  §  583. 

Bemittltur 

see  Appeal  and  Error. 

Bemote  Damages 

see  Consequential  Damages. 

agent,  liability  for  exceeding  commission,   §  774. 

ascertainment,  only  present  worth  of  future  damages  given,  §  124. 

attachment  bonds,  damages  recoverable,  §§  512,  513. 
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breach   of   contract,  causes   of   action,   entirety,   prospective   damages, 
§120. 
measure  of  damages,  losses  as  elements  of  damage,  §  79. 
vendor  of  land,  recovery  against  purchaser,  conveyance  in  consid- 
eration of  non-pecuniary  covenants,   §  576. 
recovery  by  purchaser  against,  measure  of  damages,  §  581. 
breach  of  contract  to  pay  money,  special  obligations,  measure  of  dam- 
ages, §  77. 
building  contracts,  contractor's  liability,   general  rule,  benefit  of  con- 
tract to  employer,  cost  and  inconvenience,  §  697. 
carriers  of  goods,  delay  in  transportation,  goods  to  be  used  for  com- 
peting for  prizes,  measure  of  damages,  §  71. 
carriers  of  passengers 

negligence   or   breach   of   duty,   damages   for   pain   and   suffering, 
past  and  prospective  damages,  §  944. 
injury  to  wife,  child  or  servant,  actions,  §  952. 
passenger  alighting  at  wrong  destination,  consequential  dam- 
ages, distinction  between  liability  in  tort  and  on  con- 
tract, §  48. 
passenger 's  indiscreet  acts,  right  to  damages,  §  940. 
refusal   to    transport,    breach    of   contract,   carrier's   liability   for 

remote  consequences,  §  902. 
seats,  failure  to  provide,  damages  recoverable,  §  941. 
causes  of  action,  splitting,  §  120. 

certainty  of  damages,  anticipated  profits,  prospective  growth  of  orchard, 
§62. 
contract  between  agents  and  principals,  §  69. 
certainty  of  proof  of  future  damages,  §  121. 

municipal  corporations,  failure  to  provide  sinking  funds,  §  74. 
profits  from  commercial  venture,  §  67. 
consequential  damages,  breach  of  contract,  proximate  consequences  of 
breach,  illustrations,  §  46. 
certainty  of-  damages,  necessity,  proximate  result  of  act  or  omis- 
sion, §  53. 
nervous  shock  without  impact,  right  to  recover  damages,  §  24. 
proximate  cause,  act  of  third  person  as  cause,  §  40. 
right  to  damages,  torts,  §  16. 

what  constitutes,  award  for  probable  consequences,  §  15. 
contract  for  particular  work,  contractor's  liability,  consequential  dam- 
ages for  defective  work,  §  705. 
delay   in   performance,   damages,  loss    of   property,   rental   value, 

expenses,  effect  of  mutual  fault,  §  703. 
delaying  or  stopping  work,  consequential  losses,  mitigation  of  dam- 
ages, §  713. 
effect  of  not  abandoning  contract,  performance  stopped  by 

law,  §  714. 
non-performance,  consequential  losses,  §  702. 
services,  wrongful  discharge,  duty  to  mitigate  damages,  presump- 
tion of  subsequent  employment,  §  693. 
liability  for  expenses  and  lost  commissions,  §  694. 
covenants  of  warranty  and  quiet  enjoyment,  breach, ^measure  of  dam- 
ages, conflict  of  laws,  what  law  controls,  §  605. 
eminent  domain 

compensation,  basis  for  estimating  value  of  land,  §  1074. 

elevated  railroads  and  sub-ways,  §  1080. 
injury  to  property  not  taken,  ascertainment,  §  1067. 
evidence,  certainty  of  proof  of  future  damages,  action   for  enticing 
away    apprentice,    servant   or    son,    or    procuring    discharge    of 
servant,  §  122. 
explosion,  consequential  damages  for  torts,  liability,  illustration,  §  18. 
Suth.  Dam.  Vol.  V.— 80. 
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express  iudemuities,  costs,  expenses  and  attorney's  fees,  remote  and 

consequential  losses,  §  762. 
fraud,  remote,  conjectural  and  contingent  damages,  §§  1175,  1176. 
guaranty,  measure  of  guarantor 's  liability,  §  729. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 

injunction,   §  526. 
insurance,   accident   policies,   character,   indemnity   contracts,   damages 

recoverable,  §  835. 
leases,  business,  recovery  for  damages  to  business  of  lessee,  §  867. 

repairs  by  lessor,  breach  of  contract,  liability  of  lessor  for  special 
and  consequential  damages,  §  874. 
nuisance,  expenditures,  future  expenditures  as  damages,  §  1041. 

successive    actions,    continuity,    nuisance,   damages    recoverable    in 
first  action,  §  1039. 
object  of  law  of  damages,  award  of  compensation,  §  12. 
paupers,  consequential  damages,  injury  through  third  person,  §  33. 
personal  injuries,  actions,  nmnbcr  of  actions  maintainable,  prospective 
damages,  §  1251. 
ascertainment  of  damages,  §  123. 
pleading,  necessity  of  demand  of  damages  in  code  complaint,  §  415. 
replevin,  special  and  consequential  damages,  §  1146. 
sales,  acceptance   of   goods,   lialility   for   not   accepting,   remedies   of 
seller,  §  647. 
breach    of   contract,   producHou    of   property   according   to    order, 
rule  of  damages,  liability  for  remote  loss,  §  649. 
slander  and  libel,  special  damages,  §  1215. 
suretyship,  ex])ress  indemnity,  damages  recoverable,  §  762. 
telegrams,   negligence    in   transmitting   or   delivering   messages,    delay, 
knowledge  of  sender 's  purpose,  §  968. 
liability  for  error  or  delay  in  transmission  of  messages,  damages 
recoverable,  §  961. 
trade-marks,  infringement,  measure  of  damages,  in  equity  and  at  law, 

§  1202. 
trespass  to  personal  property,  certainty  of  damages,  §  1093. 

special  and  consequential  damages,  remote  damages,  §  1100. 
trespass  to  real  property,  aggravation,  special  damages,  §§  1028,  1030. 
vendor   and   purchaser,   conveyance   in   consideration   of   non-pecuniary 
covenants,  measure  of  damages  for  breach,  §  576. 

Removal  of  Causes 

Federal  Employers'  Liability  Act,  actions  under,  §  1353. 

Removal  of  Property 

replevin  bonds,  actions,  damages  recoverable,  §  505. 

Bents 

see  Landlord  and  Tenant. 

Repairs 

adjoining  landowners,  injury  to  foundation  of  house,  action  for  cost  of 
repairing,  items,  §  860. 

admiralty  torts,   interest,   right  to   recover   interest   on   damages,  total 
or  partial  loss,  §  1294. 
partial  loss,  elements  of  damages,  §§  1292,  1293. 

agency,  expenditures  of  agent,  right  to  reimbursement,  §  789. 
liability  of  agent  for  tort,  §  800. 

amount  of  damages,  opinions  of  witnesses,  admissibility,  §  444. 

automobiles,  evidence,  opinions  on  subjects  of  common  experience  and 
observation,  admissibility,  §  443. 

breach    of    contract    to    repair,    losses    as    elements    of    damages,    ex- 
penses to  prevent  or  lessen  damages,  §  88. 
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biidges,   consequential    damages,   act   or    omission    as   proximate   cause 
of  injury,  §  29. 
contract  for  particular  work,  breach,  accident  preventing  perform- 
ance, contractor's  liability,  §700. 
buildings,  consequential  damages,  acts  or  omission  as  proximate  cause 
of  damages,  §  29. 
defenses,  circuity  of  action,  operation  of  principle  in  favor  of  plain- 
tiff, §  145. 
evidence,  opinions  on  subjects  of  common  experience  and  observa- 
tion, admissibility,  §  443. 
canals,  act  or  omission  as  proximate  cause  of  injury,  consequential  dam- 
ages, §  30. 
causes  of  action,  advantage  of  successive  actions,  §  127. 
consequential  damffges,  breach  of  contract,  proximate  consequences  of 

breach,  §  45n. 
contract  for  particular  viork,  accident  preventing  performance,  liabil- 
ity, §  700. 
breach,  defects  to  be  remedied,  liability  for  expenses  and  conse- 
quential losses,  §  699. 
contractor's  liability,   consequential   damages   for   defective   work, 

§705. 
damages  for  delay,  §  703. 
defects,   consequential   damages,   §  705. 
contract  for  particular  work,  breach,  consequential  losses,  contractor's 

liability,  §702. 
contracts   for   services,  employee's  liability   for   violation   of   contract, 
recoupment  of  damages,  consequential  losses,  §  695. 
entire  and  apportionable  contracts,  §  691. 
covenants,  causes  of  action,  entirety,  continuous  breach  of  contract  or 

infraction  of  rights,  §  125. 
dower,  right  subject  to  incumbrances,  §  1007. 

eminent  domain,  property  not  taken,  injury,  compensation,  §  1065. 
fences,  consequential  damages  for  torts,  liability,  illustration,  §  18. 
ferries,   consequential   damages,   certainty,   recovery   of   items   of   dam- 
ages, which  are  certain,  §  55. 
fire  insurance,  contract  to  replace  or  rebuild,  §  830. 

losses,  mitigation  of  liability,  what  jury  may  consider,  §  824. 
highways  and  streets,  repair,  right  of  indemnity  of  municipality,  par- 
ties contracting  to  repair,  §  83. 
landlord  and  tenant,  actions  to  recover  rent,  abandonment   of   lease, 
§844. 
assignment  or  subletting,  breach  of  covenant  not  to  assign,  dam- 
ages, §  861. 
liability  of  assignee  for  repairs,  §  859. 
certainty  of  damages,  breach  of  contract  to  lease  premises,  §  65. 
eviction  of  lessee,  recovery  of  rent  barred,  §  848. 
mitigation  of  damages,  §  154. 
rent,  duty  to  pay,  effect  of  partial  destruction  of  demised  property, 

liability  under  statutes,  §  851. 
repairs 

covenants  for  repairs  by  lessee,  §  855. 

breach  of  covenant  to  repair,  measure  of  liability,  §§  856, 
858. 
covenants  to  repair  by  lessor,  §  872. 

lessee's  duty,  recovery  by  lessee  for  making  repairs,  §  873, 
machinery 

contract  for  particular  work,  contractor's  liability,  damages  for 
delay,  actual  loss.  §  704. 
recovery  by  contractors,  part  performance  of  severable  eon- 
tract,  §  708. 
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marine  insurance,  injury,  extent,  damages  in  case  of  partial  loss,  §  816. 

losses,  adjustment  on  principle  of  indemnity,  §  817. 
market  value  of  property,  evidence,  admissibility,  §  445. 
mesne  profits,  defenses,  claims  for  improvements,  taxes,  etc.,  §  999. 
nuisance,  elements  of  damages,  §  1048. 

remote  consequences,  liability,  §  1050. 
special  elements  of  damages,  repairs,  §  1048. 
opinion   evidence,   instances   of   rejection   and   admission   of    opinions, 

§443. 
sale   of    railroad   and   canal,   repairs,   covenant   of   purchaser   to   keep 
property  in   repair,  effect,  measure   of  damages  for  breach   of 
covenant,  §  860. 
sales,   acceptance   of   goods,   liability   for   not   accepting,   remedies   of 
seller,  §  647. 
breach  of  contract  by  seller,  consequential  damages,  §  662. 
delay  in  delivery,  mitigation  of  liability,  §  666. 
evidence  of  value  of  property,  §  654. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
interest,  expenses  and  special  injuries,  §  671. 
schools,   implied   assumpsit   following   consideration,    §  132. 
street   railways,   repairs   enjoined,   injunction   bonds,   damages   recover- 
able, damages  from  restraint  of  injunction,  §  526. 
suretyship,  surety's  right  to  defend  between  principals,  §743. 
threshing  machine,  contract  for  particular  work,  breach,  defects  to  be 
remedied,  liability  for  expenses  and  consequential  losses,   §  699. 
trespass  to  personal  property,  damages,  ascertainment  of  value  of  non- 
marketable  property,  §  1099. 
expenses  to  recover,  restore,  and  protect  property,  damages,  §  1103. 
special  and  consequential  damages,  §  1101. 
taking  or  destroying  property,  interest,  value  of  use,  §  1096. 
trespass  to  real  property,  remedial3le  injury,  damages,  §  1018. 

suit  by  tenant,  possessor  or  licensee,  damages,  §  1012. 
vehicles,  amount  of  damages,  opinion  evidence,  §  444. 
vendor  and  purchaser 

breach   of  contract  by  vendor,  adjustment  of  counter  equities  in 
specific  performance,   §§  588,  589. 
measure  of  damages,  nominal  damages,  §  582. 
oral  contract,  §  583. 
suits  for  specific  performance,  §  590. 
vessels,  contract  for  particular  work,  contractor 's  liability,  consequen- 
tial damages,  for  defective  work,  §  705. 
wharves,  consequential  damages  for  torts,  liability,  illustration,  §  18. 

Replevin 

Ch.  XXIX,  §§  1143-1162. 

adequate  relief  or  violation  of  rights,  §  1. 

appeal  and  supersedeas  bonds,  analogy  to  replevin  bonds,  §  531. 

liability   if   judgment   is   in   part   for   money   or   in   rem,   rule   of 

U.  S.  Supreme  Court,  §  533. 
liability  in  state  courts  if  judgment  is  in  part  for  money  or  in 
rem,  §  535. 
attachment  bonds,  defenses   or  mitigation  of  damages,  what  may  be 

shown,  §  515. 
bonds 

assessment  of  damages,  default  or  demurrer  as  admission,  §  429. 
effect  of  judgment  in  replevin  suit,  §  506. 
suit  on  bond,  §  502. 
conditions  of  replevin  bonds,  history,   §  499. 
return  of  property,  §  500. 

statutes,  condition  required  by  modern  statutes,  §  501. 
damages  recoverable,  §  505. 
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bonds — continued.  «     4.  „*    i  „„„„ 

damages  when  plaintiff  recovers  as  special  owner,  effect  of  change 

in  statute,  §  508.  .    &  om 

demand,  necessity  to  secure  allowance  of  interest,  §  651. 
evidence  of  value  of  property,  §  504.  .     ,     ^  „  .    . 

insufacient  bonds,  measure  of  damages  against  officers  for  neglect 

of  duty,  nominal  damages,  §  491.  _ 

iudgment,  what  may  be  shown  in  defense  or  m  mitigation,  §  o07. 
when  sureties  are  not  liable  for  judgment  in  replevin  suit, 
§  503. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 
penalty,  as  limit  of  recovery,  exception  as  to  interest,  §  478n. 
recovery    for    intermediate    injury   and   depreciation   of    property, 

§  1152. 
statutory  bonds,  condition  required  by  statute,  necessity  of  com- 
pliance, §  475. 
suretyship,  measure  of  surety 's  liability,  §  723n. 
bonds  by  defendants  to  retain  property,  damages,  §  509. 
building  condemned,  measure  of  damages,  §  1144.  -,..-, 

carriers^  duty  of  carrier,  care  of  property,  liabihty  for  goods  injured 

or  lost,  liability  of  shipper  for  freight  charges,  §  918. 
causes  of  action,  entirety,  double  remedies,  §  119. 
mistake  of  remedy,  effect,  §  106. 
severance,  cause  of  action  not  divisible,  §  106. 
consequential    damages,    damages    arising    naturally    and    proximately 

from  wrong,  §  1146. 
continuance,  replevin  bonds,  damages  recoverable,  §  oOo. 
damages  affected  by  object  of  action,  distinction  in  pursuit  of  prop- 
erty, detinue  and  replevin,  §  1149. 
damages    for   detention   of    property,   measure    of    damages,    expenses, 

§  1144. 
defendant 's  rights,  damages,  §  1155.  ^  ..^r, 

detention  of  property,  measure  of  damages,  §  1157. 

recovery  of  value  of  use  of  property  in  lieu  of  interest,  §  lld7. 
exemplary   damages,   §  1158. 
mitgation  of  damages,  §1159. 

part  of  property  found  for  each  party,  rights  of  parties,  §116^. 
plaintiff    obtaining   possession   aud   failing   in   suit   as   wrongdoer, 

§  1156. 
set-off,  counterclaim,  and  recoupment,   §  1161. 
special  and  consequential  damages,  §  1158. 

title  or  interest  in  property,  recovery  as  affected  by  interest  m 
property,  §  1160. 
detinue  and  replevin,  nature  of  actions,  §1143. 

dismissal,  replevin,  defendant's  rights,  mitigation  of  damages,  §llo9. 
exemplary  damages,  right  to  recover,  aggravating  circumstances,  §  1145. 
expenses,  consequential  damages,  damages  arising  naturally  and  prox- 
imately from  wrong,  §  1146. 
express    indemnity,    damages    recoverable,    costs,    expenses    and    attor- 
ney 's  fees ;  remote  and  consequential  losses,  §  762. 
fences,  action  for  fences  or  material  composing  it,  damages,  §  1144. 
inconvenience,  measure  of  damages,  §1144.  _    _ 

injury  and  depreciation  of  property,  recovery  for  intermediate  injury 

and  depreciation,  §§  1151-1153. 
interest,  actions  for  torts,  §  355. 

damages  for  detention,  measure  of  damages,  §  1144. 
necessity  of  demand,   §  351. 

recovery  of  value  of  use  of  property  in  lieu  of  interest,  §  1144. 
judgment,  option  of  taking  property  or  its  value,  §  1148. 
leases,    covenants,    special    and   consequential    damages    for   breach    of 
various  covenants,  §  865. 
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recoupment  of  damages  by  tenant,  §  182. 
life  tenants,  measure  of  damages,  §  1144. 
lost  property,  measure  of  damages  against  officers  for  neglect  of  duty, 

nominal  damages,   §  491. 
measure  of  damages,  increase  in  value  of  property  by  defendant,  §  1154. 
mitigation  of  damages,  replevin,  recovery  for  intermediate  injury  and 

depreciation  of  property,  §  1151. 
mortgages,  measure  of  damages,  §  1144. 
nature  of  action,  §  1143. 
nominal  damages,  recovery  for  intermediate  injury  and  depreciation  of 

property,  §  1151, 
officer's  neglect,  measure   of   damages  against  officers  for  neglect  of 

duty,  nominal  damages,  §§491,  492. 
part  of  property  found  for  each  party,  rights  of  parties,  §  1162. 
parties,  general  and  special  ov^ners,  §  139. 

who  may  sue,  §  1143. 
penalties,  bonds,  limit  of  recovery,  interest,  §  478. 
j)leading,   aggravation,   necessity   of   alleging   matters   of   aggravation, 

§422. 
pleading,  necessity  of  alleging,  §  114b. 
pledges,  measure  of  damages,  §  1144. 
property  of  no  value,  nominal  damages,  §  9,  n  1. 

recoupment  and  countercla.im,  connection  between  cause  of  action  and 
crossclaim,  §  183. 
liquidated  and  unliquidated   damages,   §  185. 
parties,  §  175. 
return  of  property,  damages  recoverable  if  property  is  not  returned, 

§§  1147*  1148. 
special  damages,  §  1146. 

trees,  replevin,  measure  of  damages,  §  1144. 
trespass  to  personal  property,  mitigation  of  damages,  §  1104. 
trover,  special  or  consequential  damages,  §  1129. 
use  of  property,  recovery  for  use,  §  1150. 
value  of  property,  recovery  for  increase  in  value,  §  1150. 
vendor  and  vendee,  measure  of  damages,  §  1144. 

Beprisals 

reprisals  at  common  law,  deduction  from  dower,  §  1005. 

Reputation 

see  Character. 

assault  with  intent  to  commit  rape,  recovery  for  mental  suffering,  rule 
where  negligence  only  is  alleged  and  where  wrong  was  wilful, 
§  1245. 
elements  of  damage,  personal  torts,  §  93. 
injury  to  reputation 

attachment  bonds,  defenses  or  mitigation  of  damages,  what  may 
be  shown,  §  515. 
exemplary  damages,  §  514. 
contracts   for  services,  wrongful  discharge,  measure   of  damages, 

liability  for  expenses  and  lost  commissions,  §  694. 
pleading,  special  damages,  necessity  of  alleging,  §  421. 
malicious  prosecution,  injury  to  reputation,  §  1237. 

mitigation  of  damages,  reputation  of  plaintiff,  §  1240. 
unauthorized  suit  or  appeal,  liability  for  damages,  §  1236. 
personal  torts,  elements  of  damage,  §  93. 
slander  and  libel 

mitigation,  evidence,  common  reports  as  to  plaintiff's  guilt,  §  12?>f 

reputation  of  plaintiff,  §  1232. 
special  damages,  accusations  not  actionable  per  se,  §  1218 
trover,  special  and  consequential  damages,  §  1129. 
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Request 

sale  implied,  executed  sales,  recovery  by  seller  against  buyer,  §  642. 

Bes  Adjudlcata 

see  Judgments. 

action  for  recovery   of   land   as   bar  to   action  for  recovery  of  mesne 

profits,  §991. 
cause  of  action,  entirety,  what  is  not  a  double  remedy,  §  119. 
mistake  of  remedy,  effect,  §  106. 
severance,  causes  of  action  not  divisible,  §  106. 
splitting,  continuing,  obligations,  §  112. 

contract  to  do  several  things  successively  or  one  thing  con- 
tinuously, §  110. 
covenants   against   incumbrances   as  covenants  running  with  the  land, 

damages  recoverable  for  lireach,  rule  in  some  states,  §  625. 
covenants  for  title 

breach,  conveyances,  damages,  §  599. 

measure  of  damages,  effect  of  recovery  on  total  breach,  §  596. 
nominal  damages,  actual  loss  not  shown,  §  598. 
injunction  bonds,  right  of  action,  when  it  arises,  who  may  sue,  §  522. 
replevin  as  bar  to  action  of  trespass,  §  1146. 

bonds,  actions,  effect  of  .iudgment  in  replevin  suit,  §  506. 
set-off,  counterclaim  and  recoupment,  crossclaim  used  in  defense  cannot 

be  sued  upon,  §  189. 
verdicts,  parties,  verdict  where  there  are  several  parties,  §  463. 

personal  injury,  expressions,   conduct   and  religious  belief   of  sufferer 
as  evidence  of  damages,  §  453. 

Rescission 

accord  and  satisfaction,  rescission  before  breach,  §  252a. 

bills  and  notes  .     .  , 

consideration,  partial  failure,   defense  as  resting  on   principle   of 
rescission  of  contract,  §  548. 
nature  of  defense,  cross  action,  §  546. 
fraud  or  illegality  as  defense,  availability,  §  549. 
contracts 

breach  of,  consequential  damages,  certainty  of  damages,  necessity, 
proximate  result  of  act  or  omission,   §  53. 
damages   for   breach   of   contract   for   sales,  realty  and   per- 
sonalty, §  566. 
elements  of  damage,  losses,  expenses  incurred  to  prevent  or  lessen 

damages,  §  88. 
fraud,  effect,  necessity  of  rescission,  §  549. 
contracts  for  particular  work,  demand  for  part  performance  of  entire 
contract,  recovery  by  contractor  on  quantum  meruit,  §§  709,  711. 
contracts   for   services,    wrongful    dismissal   of   employee,   measure   of 

damages,  remedies,  actions,  §  692. 
covenants  for  title,  breach,  damages,  recovery  of  proportion  of  consid- 
eration, part  of  title  lost,  §  602. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, where  property  is  consideration,  §  606. 
definition,  §  253.  _ 

fraud,  interest,   money,  obtained  by  extortion   or  wi-ongfully  withheld 

or  disposed  of,  §  3i54. 
interest,   quantum   meruit  claim   to   interest  between  vendor  and  pur- 
chaser, §  328. 
liquidated  damages,  stipulations  when  damages  are  uncertain,  s  293. 
losses  as  elements  of  damages,  expenses  to  prevent  or  lessen  damages, 

§88. 
recoupment  and  counterclaim,  parties,  §  175. 
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Rescission — c  ontinued. 
sales 

acceptance  of  goods,  buyer's  notice  of  refusal  to  accept,  seller's 
duty  to  mitigate  damages,  §  648. 
buyer 's  right  to  return  property,  §  650. 
liablity  for  not  accepting,  remedies  of  seller,  §  64:7n. 
breach  of  contract  by  seller,  non-delivery  of  property  in  market, 
damages  recoverable  by  buyer,  §  6.51. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
purchase  price  paid,  highest  intermediate  value,  vendee's  duty 
to  lessen  damages,  §  656. 
breach  of  warranty,  remedies,  rescission,  return  of  goods,  §  668. 
consequential    damages,   anticipation    of   injury,   proximate   cause, 

§25. 
executed  sales,  recovery  after  rescission  of  contract,  price  fixed  by 

third  party,  §  64.3. 
interest,    quantum    meruit    claims   between   vendor   and   purchaser, 

§328. 
part  of  stipulated  quantity  received,  recovery  by  seller,  §  645. 
warranty   of   quality,   damages   for   breach,   interest,  expenses   and 
special  injuries,   §  671. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, §§  633,  634. 
breach  of  contract  by  vendor,  §  571. 

adjustment  of  counter  demands  on  rescission,  §  587. 
adjustment  of  counter  equities  in  specific  performance,  §  589. 
defaulting  vendee's  right,   §§585,   586. 
damages  recoverable  by  vendor  against  purchaser,  necessity  that 
seller  convey  perfect  title,  effect  of  condemnation  proceed- 
ings, §  572. 
interest,  compensation,  right  to  interest,  §  321. 
title,  time  for  conveyance  of  good  title,  §  572. 

Rescue 

see  Salvage. 

Reservoir 

eminent  domain,  injury  to  property  not  taken,  ascertainment,  §  1070. 
wall  injured,  negligence,  interest,  actions  for  torts,  §  355. 

Restaurant 

leases,  covenants  not  to  sublet  or  assign,  liability  for  breach,  proximate 
cause  of  loss,  improper  use  of  premises,  §  861. 

Restitution 

see  Writ  of  Restitution. 

Restrictions 

see  Building  Restrictions. 

Retail  Price 

see  Price;   Market  Value,  etc. 

sales,  acceptanc'e  of  goods,  buyers'  notice  of  refusal  to  accept,  sellers' 
duty  to  mitigate  damages,  §  648. 

Revenue 

government  revenue  collector,  payment  by  note,  bill  or  check,  §  225. 
internal  revenue,  interest,  allowance  of  interest  against  agents,  trustees, 
and  officers,  §  353. 

Reversal 

judgment  reversed  on  appeal,  see  Appeal  and  Errox, 
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Review 

see  Appeal  and  Error. 

Reward 

■  certainty  of  damages,  chances  of  promotion,   §  71. 
contracts    for    services,    entire    apportionable    contracts,    performances, 

forfeiture  of  wages,  compensation  recoverable,   §  691. 
salvage  service,  agreements,  right  to  fix  specific  amount  as  compensa- 
tion for  salvage  service,  §  716. 
amount    recoverable,    considerations    upon    which    compensation    is 
fixed,  conflict  of  laws,  §  719. 
derelict  property,   amount   of   salvage  recoverable,   §  720. 
interest,  conflict  of  laws,  §  719. 
requisites,  parties  liable,  §  715. 
telegraphs  and  telephones,  message  not  delivered,  damages  recoverable, 

§961. 
trespass  to  personal  property,   expenses  to  recover,  restore,  and  pro- 
tect property,  damages,  §  1103. 

Rheumatism 

passengers  ejected,  consequential  damages,  carrier 's  liability,  distinction 
between  liability  in  tort  and  on  contract,  §  49. 

Rhode  Island 

administrator's  sale,  vendor  and  purchaser,  breach  of  contract  by  pur- 
chaser, measure  of  damages,  §  570. 
assessment  of  damages,  default  or  demurrer  as  admission,  §  429. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
interest,    compound    interest,    interest    on   instalments    of   interest, 
§375. 
breach    of   marriage   promise,    seduction   as   aggravation   of    damages, 

§984. 
carriers  of  passengers,  liability  for  exemplary  damages,  §  951. 
covenants    of    warranty    and    for    quiet    enjoyment,    breach,    expenses, 

costs  and  counsel  fees  as  damages,  §  618. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
interest 

compound,   computation,   application,   effect   of   and  partial  pay- 
ments, §  379. 
periodical  interest  after  maturity  of  debt,  §  377. 
mesne  profits,  elements  of  damages,  costs  of  ejectment  suit,   §  993. 
replevin,  suit  on  bond,  assessment  of  damages,  §  502. 
suretyship,  express   indemnity,   damages  recoverable,    §  762. 
trespass  to  personal  property,  damages  for  taking  or  destroying  prop- 
erty, interest,  §  1096. 

Ribs  Injured 

personal  injuries,  amount  to  be  allowed  for  pain  and  suffering,  verdicts, 
§ 1242n. 
discretion  of  jury  as  to  damages,  instructions,  §  1256n. 
pleading,  special  damages,  necessity  of  alleging,  §  421. 

Right  to  Damages 
Ch.  I,  §§  1-8. 

actionable   injuries,   right  to  damages,  nominal  damages,   §  9. 
contractual  exemptions  from  liability  for  damages,  §  6. 
damnum  absque  injuria,  §  3. 
illegal  transactions,  §  5. 
injuria  sine  damno,  §  3. 
injuries  to  unborn  child,   §  8. 
injury  warranting  right  to  damages,  §  2. 
invasion  of  rights,  presumption  of  injury,  right  to  damages,  §  2. 
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Right  to  Damages — contmued. 

legal  system,  object  of  system  of  law,  adequate  relief  for  violation  of 
rights,  §  1. 

losses  as  elements  of  damage,  what  losses  consist  of,  §  79. 

moral  obligation  disregarded,  §  2. 

nature  of  right,  §  7. 

nominal   damages,  illustrations  of  right  to,   §  10. 

public  wrongs,  §  4. 

right  to  damages,  damnum  absque  injuria,  §  3. 

survival  of  right,  §  7. 

violation  of  rights,  actual  damages,  triviality,  right  to  nominal  dam- 
ages, §  11. 

Biots 

see  Mobs  and  Riots. 

Riparian  Owners 

see  Waters  and  Water  Courses. 

alluvium,  right  to  sell,  eminent  domain,  injury  to  property  not  taken, 

ascertainment,  §  1067. 
eminent    domain,    compensation,   basis    for    estimating   value    of   land, 

§  1074. 
injury  to  property  not  taken,  ascertainment,  §  1067. 
remote  damages,  §  1071. 
natural  flow  of  water,  illustrations   of  right  to  nominal  damages  for 

interference  with  right,  §  10. 
pollution    of    stream,    consequential    damages,    certainty,    liability    for 

principal  loss,  extending  to  details  and  incidents,  §  54. 
right  to  damages,  nominal  damages,  §  10. 
surface  waters,  nominal  damages,  right  to  nominal  damages,  trespass, 

§10. 
trespass  to  real  property,  remediable  injury,  damages,  §  1018. 

Robbery 

bonds  of  employees,  suretyship,  contract  not  to  be  extended  by  con- 
struction, rule  as  to  bonds  of  surety  comiDanies,  §  725n. 

civil  damage  laws,  consequential  damages,  extension  of  liability  by 
statute,  §  16. 

Rocks  Falling 

blasting,  mental  anguish,  necessity  that  anguish  proceed  from  act 
causing  physical  injury,  §  95. 

Roof 

construction  for  particular  work,  breach,  consequential  losses,  con- 
tractor's liability,  §702. 

Rope  Sold 

guaranty,  measure  of  guarantor 's  liability,  §  729. 

warranty  of  quality,  damages  for  breach,  interest,  expenses  and  special 
injuries,  §  672. 

Royalties 

see  Patents. 

interest  on  damages,  infringement  of  patents,  §  340. 

Rubber 

breach  of  contract  to  convey  manufacturing  plant,  evidence  of  value, 
property  without  market  value,  §  448. 

Rules  of  Court 

interest  on  judgments,  §  333. 
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Runaway  Horse 

consequential    damages,    certainty    of    damages,    necessity,    proximate 

result  of  act  or  omission,  §  53. 
highways  and  streets,  consequential  damages  in  highway  cases,  §  26. 
liability,  illustrations,  §§  17,  18. 

Runaway  Mule 

automobiles   frightening   mule,    consequential   damages,  nervous   shock 
as  physical  injury,  right  to  recovery  for  nervous  shock,  §  22. 

Rupture 

personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruc- 
tions, excessive  or  inadequate  verdicts,  §  1256. 

S 

Safes 

damage  to  fire-proof  safe,  amount  of  damages,  opinions  of  witnesses, 

admissibility,   §  444. 
sales,    contracts    for    services,    compensation,    mode    of    compensating, 
profits,  §  684. 
warranty,  breach,  consequential  damages,  proximate  consequences 
of  breach,  illustrations,   §  46. 
damages,  interest,  expenses  and  special  injuries,  sale  of  bur- 
glar proof  safe,  §  672. 

Safety  Appliance  Act 

assumption  of  risk,  where  violated,  §  1323. 
interurban  railroads,  when  within  the  act,  §  1305. 
negligence,  necessity  of  proving  where  violated,  §  1322. 
Porto  Eico,  applicability  to,  §  1299. 

Sales 

Ch.  XIV,  §§  642-676. 

see  also  specific   topics  such  as.  Animals;   Business;   Coal;   Lumber; 
Machinery;    etc.,    real    estate,    sale    of,    see    Vendor    and    Pur 
chaser, 
acceptance,    breach    of    contract,    liability    for    not    accepting    goods, 
remedies,   §  647. 
buyer's  notice  of  refusal  to  accept,  seller's  dutv  to  mitigate  dam- 
ages, §  648. 
buyer 's  right  to  return  property,  §  650. 
refusal  to  acept   property  produced  according  to  order,  damages, 

remote  losses,  §  649. 
warranties  of  quality,  existence,  §  667. 
administrators  and  executors,  direct  damages,  what  constitutes  direct 

damages,  §  14. 
agency,  duty  of  agent,  liability,  disregard  of  instructions,  §§  773,  774. 
expenditures  of  agent,  right  to  reimbursement,  §  789. 
liability  of  agent  to   tliird  persons,  acts   in  excess  of  or  without 

authority,  measure  of  damages,  §  798. 
measure  of  agent 's  liability  under  various  circumstances,  §  774. 
particular   duties   and   liabilities   of   agent,  right   of  principal   to 

indemnity,  scope  of  agent's  liability,  §771. 
violation  of  duty,  secret  profits,  §  769. 
assignment  of  claim  for  goods  sold,  value  of  property,  elements,  evi- 
dence, §  448. 
attachment   bonds,   damages  recoverable,  wrongful   attachment,   actual 

damages,  §  512. 
bills  and  notes,  consideration  fraudulent  or  illegal  in  part,  8  549. 
illegality  of  consideration,  effect,  §  550. 
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Sales — continued. 

bills — continued. 

stipulations  for  attorney 's  fees  and  costs  effect  on  negotiability, 
amount  recoverable,  §  564, 
breach  of  contract 

acceptance  of  goods,  buyer 's  notice  of  refusal  to  accept,  seller 's 
duty  to  'mitigate  damages,  §  648. 
refusal  to  accept  property  produced  according  to  order,  dam- 
ages, remote  losses,  §  649. 
certainty  of  damages,  anticipated  profits,  §  59n. 
consequential  damages,  proximate  consequences  of  breach,  illustra- 
tions,  §  46. 
part  of  stipulated  quantity  received,  recovery  by  seller,  §  646. 
pleading,  demand  of  damages  in  code  complaint,  §  415. 
realty  and  personalty,  §  566. 
special  damages,  necessity  of  alleging,  §  419. 
breach  of  contract  by  seller,  consequential  damages,  §  662. 
delay  in  delivery,  damages,  §  664. 
evidence  of  rental  value,  §  665. 
mitigation  of  liability,  §  666. 
delivery  impossible,  damages,  §  655. 
evidence  of  loss,  §  653. 
goodwill  sold,  certainty  of  proof,  §  658. 

non-delivery  of  property  in  market,  damages  recoverable  by  buyer, 
§651. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
non-delivery  of  stock,  §  657. 

payment  in  specific  articles,  value,  damages,  §§  659-661. 
purchase  price  paid,  damages,  §  656. 
breach  of  contract  not  to  engage  in  business,  special  damages,  necessity 

of  alleging,  §  420. 
breach  of  contract  not  to  sell  others,  damages,  §  675a. 
breach  of  warranty 

bills  and  notes,  consideration,  parol  evidence  to  show  defect   of 
consideration,  §  554. 
partial  failure  of  consideration,  availability  of  defense,  §  545. 
defense  as  resting  on  principle  of  rescission  of  contract, 
§  548. 
certainty  of  damages,  anticipated  profits,  §  60. 
collateral   ventures   or   financial   condition   of   party,  liability   not 

affected  by,  §  47. 
consequential  damages,  recovery  only  when  contemplated  by  parties, 
§  45,  n  25. 
illustrations,  §  46. 
■  defenses  to  actions  for  purchase  money,  §  676. 
elements  of  damage,  expense  incurred  to  prevent  or  lessen  damages, 
extent  of  duty,  §  90. 
losses,  expenses  incurred  to  prevent  or  lessen  damages  between 
vendor  and  vendee,  §  89. 
fraud,  false  representations,  cost  of  putting  property  injured  in 

good  condition,  recovery,  §  1173. 
indemnity,  liability   for  losses  and  expenses,  proximate  result  of 

act  complained  of,  §  84. 
interest,  allowance  on  unliquidated  demands,  §§  347,  348. 
parties,  joint  right  or  liability  for  tort,  determination,  §  137. 
pleading,  special  damages,  necessity  of  alleging,   §  420. 
profits,  required  certainty  of  anticipated  profits,  §  59. 
quality,  damages  for  breach  of  warranty  as  to  quality  or  quantity, 
general  rule,   §  670. 
determination,  §  667. 
implied  warranty,   §  667. 

effect  of  express  warranty  of  title,  §  668. 
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Sales — continued. 

breach  of  warranty — continued. 

interest,  expenses,  and  special  injuries,  §§  671-675. 
quantity,    damages    for    breach    of    warranty    as    to    quantity    or 
quality,   general   rule,    §  670, 
interest,  expenses,  and  special  injuries,  §§  671-675. 
recoupment,   §  179. 

connection  between  cause  of  action  and  crosselaim,  §  183. 
crossclaim  used  in  defense  cannot  be  sued  upon,  §  189. 
definition  and  history  of,  §  169. 

fraud,  breacli  of  warranty,  negligence,  etc.,  §§  179,  180. 
maturity  of  claim  or  demand,  statute  of  limitations,  §  177. 
nature  of  defense,  §  170. 
vendor  and  purchaser,  §  184. 
replevin,  defendant's  rights,  set-off,  counterclaim  and  recoupment, 

§  1161. 
seeds,  certainty  of  damage  required,  §  61. 
special  damages,  necessity  of  alleging,  §  420. 
title,  damages  on  breach  of  warranty  of  title,  §  669. 
effect  of  express  warranty,  §  668. 
implied  warranty  of  title,  §  668. 
warranty,  what  constitutes,  §  668. 
cause  of  action,  severance  of  entire  demand,  §  109. 

splitting,  contract  to  do  several  things  successively  or  one  thing 
continuously,  §  110. 
caveat  emptor,  warranties  of  quality,  existence,  §  667. 

warranties  of  title,  existence,  §  668. 
certainty  of  damages,  contract  between  agents  and  principals,  §  69. 
compensatory  damages,  value  of  property  as  measure  of  damages,  §  105. 
conditional  sales,  trover,  recovery  of  damages,  limitation  of  recovery  to 

plaintiff's  interest  in  property,  §  1137. 
consideration,  breach  of  contract  by  seller,  payment  in  specific  articles, 
value,  damages,  §  659. 
total  failure  of  consideration,  illustration,   §  542. 
contract,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647. 
warranties  of  quality,  existence,  §§  667,  668. 
warranties  of  title,  existence,  §  668. 
contract  for  services,  compensation,  computation  of  profits,  §  684. 
contract  to  deliver  ice,  liquidated  damages,  stipulation  when  damages 

are  uncertain,  illustrations,  §  293. 
corporations,   stock,   acceptance   of   goods,  liability  for  not  accepting 

remedies  of  seller,  §  647. 
counterclaim,  part  of  stipulated  quantity  received,  recovery  by  seller, 

§645. 
creditor's  right  to  make  application  of  payments,  §238. 
dangerous  articles,  wilful  or  malicious  injuries,  consequential  damages, 

§44. 
default,    part    of    stipulated    quantity    received,    recovery    by    seller, 

§§  645,  646. 
defects  in  articles  sold,  anticipation  of  injury  to  persons,  illustrations, 
§25. 
consequential  damages,  liability,  under  special  circumstances,  §  51. 
defenses  to  actions  for  purchase  money,  §  676. 
delivery 

acceptance  of  goods,  buyer's  right  to  return  property,   §650. 

liability  for  not  accepting,  remedies  of  seller,  §  647. 
action  Vy  seller  against  purchaser,  recovery  for  part  of  stipulated 

quantity,  §  646. 
breach  of  contract  by  seller,  consequential  damages,  §  662. 
delay  in  delivery,  damages,  §  664. 
evidence  of  rental  value,  §  665. 
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delivery — continued. 

liquidated  damages,  waiver  of  right,  §  299. 
mitigation  of  liability,  §  666. 

proximate  consequences  of  breach,  illustrations,  §  46, 
recovery  for  successive  consequences  of  act  or  omission, 
§56. 
delivery  impossible,  damages,   §  655. 
evidence  of  loss,  §  653. 

non-delivery  of  property  in  market,  damages  recoverable  by 
buyer,  §  651. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
non-delivery  of  stock,  §  657. 

payment  in  specific  articles,  value,  damages,  §§  660,  661. 
purchase  price  paid,  damages,  §  656. 
evidence  of  value  of  property,  breach  of  contract  by  seller,  §  654. 
executed  sales,  recovery  by  seller  of  full  value,  payment  by  bill  or 

note,  §  644. 
failure   to    deliver  machine,   consequential   damages,   recovery  for 

successive  consequences,   §  56. 
failure  to  deliver  property,  contracts  for  work,  delay  in  perform- 
ance,   damages,    loss    of    property,    rental    value,    expenses, 
effect  of  mutual  fault,  §  704. 
profits,  required  certainty  of  anticipated  profits,   §  59. 
liquidated   damages,   payment    of   fixed   sum   for   partial    or   total 

breach  of  contract,   §  295. 
part  of  stipulated  quantity  received,  recovery  by  seller,  §  645. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
existence,  §  667. 
disregard  of  instructions,  loss  resulting  from  sale,  measure  of  damages, 

§79. 
drugs,  consequential  damages,  intervening  cause,  sale  of  poison  to  in- 
toxicated person,  death  as  result,  §  38. 
earnest  money 

breach  of  contract  by  seller,  non-delivery  of  property  in  market, 
damages  recoverable  by  buyer,  §  651. 
purchase  price  paid,  damages,  §  656. 
evidence 

breach  of  contract  by  seller,  delay  in  delivery,  evidence  of  rental 
value,  §  665. 
evidence  of  loss,  §  653. 
goodwill  sold,  certainty  of  proof,  §  658. 

non-delivery   of   property  contracted   for,  property  obtainable 
in  open  market,  damages,   §  651. 
intendments  against  plaintiff  for  holding  back  evidence,  §  440. 
payment,  §233. 

value,  actual  sales,  offers  for  property,  market  quotations,  §  447. 
breach  of  contract  by  seller,  §  654. 
executed  sales 

recovery  by  seller  against  buyer,  §  642. 
payment  by  bill  or  note,  §  644. 
expenses,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647. 
warranty   of   quality   or   quantity,   damages    for   breach,   interest, 
expenses  and  special  iniuries,  §§  671-675. 
factor 's  duties,  care  of  goods,  §  777. 

liability,  failure  to  sell  at  certain  time,  §  780. 
sale  at  unauthorized  price,   §  778. 
sale  on  unauthorized  terms,  §  782. 
fraud,  evidence  of  value,  §  445n. 

exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 
rule  of  United  States  Supreme  Court,  §  392. 
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fraud — continued. 

false  representations,  credit  of  insolvent  person,  recovery  of  value 
of  goods  sold,  §  1174. 
materiality,  §  1167. 
measure  of  damages,  §  1171. 

confidential  relation  between  parties,  §  1171. 
elements,  costs  of  suit,  §  1173. 
seller  defrauded,  §  1171. 
person  to   whom  false  representations  are  made,   representa- 
tions need  not  be  made  to  plaintiff,  §  1170. 
recovery    of   purchase    money   and   interest,    failure    of   title, 

§  1174. 
remedies  by  purchaser  of  property,  rescission,  action  for  dam- 
ages, §  1174. 
remote,  conjectural  and  contingent  damages,  §§  1175,  1176. 
sale  of  automobile,  misrepresentations  as  to   ability  to  pay, 

damages,  §  1174. 
time  for  rescission  of  sale  of  worthless  horse,  §  1173. 
what  are  false  representations,  §  1166. 
natural  and  proximate  consequences  of  fraud,  §§  1163,  1165. 
wilful  or  malicious  injuries,  consequential  damages,  §  44. 
guaranty 

contract  not  to  be  extended  by  construction,  illustrations,  §  726. 

rule  as  to  bonds  of  surety  companies,  §  725n. 
measure  of  guarantor 's  liability,  §  729. 
indemnity,  necessity  of  notice  to  indemnitor  to  fix  liability,  §  87u. 
infants,    sale    to    infants,    consequential    damages    for    torts,    liability, 

illustrations,   §  19. 
injunction  bonds,  damages  recoverable,  damages  from  restraint  of  in- 
junction, suspension  of  owner's  control  of  property,  §  528. 
inspection,  acceptance  of  goods,  buyer's  right  to  return  property,  §  650. 
executed  sales,  recovery  by  seller  after  rescission  of  contract,  price 

fixed  by  third  party,  §  643. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
existence,  §  667. 
remedies  on  breach,  §  668n. 
instalments,  breach  of  contract  by  seller,  non-delivery  of  property  in 

market,  damages  recoverable  by  buyer,  §  651. 
interest 

acceptance  of  goods,  liability  for  not  accepting,  remedies  of  seller, 
§647. 
refusal  to  accept  property  produced  according  to  order,  dam- 
ages, remote  losses,  §  649. 
allowance  of  interest,  accounts,  §  349. 

compensation,    tacit   agreement   to    pay    interest   on    accounts, 

§  322. 
money  had  and  received,  §  352. 
unliquidated  demands,  §§  347,  348. 
breach  of  contract  by  seller,  purchase  price  paid,  damages,  §  656. 
conflict  of  laws,  contracts  between  parties  in  different  states,  §  361. 
debt,  interest  due  by  agreement  as  debt,  §  371. 
executed  sales,  recovery  by  seller  against  buyer,  §  642. 

recovery  by  seller  of  full  value,  payment  by  bill  or  note,  §  644. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 

interest,  expenses  and  special  injuries,  §§  671-675. 
warranty  of  title,  breach,  measure  of  damages,  §  669. 
judgment,  sale  subject  to,  bills  and  notes,  consideration,  parol  evidence 

to  show  defect  of  consideration,   §  553. 
lien,  discharge  of,  payment  by  note,  bill  or  check,  §  225. 
liquidated  damages,  payment  of  fixed  sum  for  partial  or  total  breach  of 
contract,  §  294.  ' 
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liquidated  damages — continued. 

stipulation  for  payment  of  fixed  sum  for  partial  or  total  breach, 

§  295. 
stipulations  ■when  damages  are  uncertain,  §  290. 
manufactured  articles 

elements  of  damage,  losses,  liability  of  third  person,  covenants  of 
indemnity,   §  82. 

liability    under    special    circumstances,    contemplation    of 
parties,  §  51. 
market  value,  evidence,  admissibility,  §  445. 

mitigation  of  damages,  acceptance  of  goods,  buyer's  notice  of  refusal 
to  accept,  seller 's  duty  to  mitigate  damages,  §  648. 
breach  of  contract  by  seller,  delay  in  delivery,  damages,  §  664. 
mitigation  of  liability,  §  666. 
non-delivery   of   property  in  market,   damages  recoverable  by 

buyer,  §  651. 
purchase  price  paid,  damages,  §  656. 
defenses  to  action  for  purchase  money,  §  676. 
notice,  acceptance  of  goods,  buyer's  notice  of  refusal  to  accept,  seller's 

duty  to  mitigate  damages,  §  648. 
offer  of  sale,  value  of  property,  evidence,  actual  sales,  offers  for  prop- 
erty, market  quotations,   §  447. 
orders,  acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,  damages,  remote  losses,  §  649. 
executed  sales,  recovery  by  seller  against  buyer,   §  642. 
partial  payment,  warranties  of  quality  and  quantity,  breach,  damages, 

§  670. 
part  performance,  losses  as  elements  of  damage,  labor  and  expenditures, 

§  80. 
patents,  express  indemnity,   damages   recoverable,  costs,  expenses  and 

attorney's  fees,  remote  and  consequential  losses,  §  762. 
payments,  application  by  court,  §  241. 

breach  of  contract  by  seller,  evidence  of  loss,  §  653. 

non-delivery  of  property  in  market,  damages  recoverable  by 
buyer,  §  651. 
property,  not  in  market,  recovery  of  lost  profits,  §  652. 
payment  in  specific  articles,  value,  damages,  §§  659-661. 
purchase  price  paid,  damages,   §  656. 
note,  bill  or  check,  §  225. 
persons,  who  may  make  payment,   §  230. 
performance,  part  of  stipulated  quantity  received,  recovery  by  seller, 

§  645. 
pleading,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647. 
necessity  of  demand  of  damages  in  code  complaint,  §  415. 
presumptions 

breach    of    contract    by    seller,    non-delivery    of    property    not    in 
market,  recovery  of  lost  profits,  §  652. 
payment  in  specific  articles,  value,  damages,  §§  659-661. 
price 

breach  of  contract  by  seller,  delay  in  delivery,  damages,  §  664. 
evidence  of  loss,  §  653. 

non-delivery  of  property  in  market,   damages  recoverable  by 
buyer,   §  651. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
purchase  price  paid,  damages,  §  656. 
buyer 's  right  to  return  property,  §  650. 
damnum   absque  injuria,   §  3. 
defenses  to  action  for  purchase  money,  §  676. 
executed  sales,  recovery  by  seller  against  buyer,  §  642. 

recovery  by  seller  of  fuU  value,  payment  by  bill  or  note,  §  644. 
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price — continued. 

rescission  of  contract,  price  fixed  by  third  party,  §  643. 
factor 's  duties,  sale,  measure  of  liability,  sale  at  unauthorized  price, 

§778. 
part  of  stipulated  quantity  received,  recovery  by  seller,  §  645. 
set-off,  counterclaim  and  recoupment,  acts  which  may  be  basis  for 

recoupment,  §  181. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 

interest,  expenses  and  special  injuries,  §  671. 
warranty  of  title,  breach,  measure  of  damages,  §  669. 
quantity  of  goods,  recovery  for  part  of  stipulated  quantity,  §§  645,  646. 
recoupment  and  counterclaim,  acts  which  may  be  basis  of  recoupment, 
§181. 
executed  sales,  recovery  by  seller  against  buyer,  §  642. 
fraud,  breach  of  warranty,  negligence,  etc.,  §  179. 
remedies 

acceptance  of  goods,  liability  for  not  accepting,  remedies  of  seller, 
§647. 
notice   by   vendee    of   refusal   to    accept,   duty    of    vendor   to 
mitigate  liability  of  vendee,  §  648. 
warranty  of  quality,  existence,  remedies  on  breach,  §  668. 
remote  loss,  acceptance  of  goods,  refusal  to  accept  property  produced 

according  to  order,  damages,  remote  losses,  §  649. 
replevin,  damages  for  detention,  recovery  of  value  of  use  of  property, 

§  1144. 
re-sale,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of 
seller,  §  647. 
breach  of  contract  by  seller,  consequential  damages,  §  662. 
delay  in  delivery,  damages,  §  664. 
e\'idence  of  loss,  §  653. 
consequential  damages,  special  circumstances,   §  52. 
evidence  of  value  of  property,  breach  of  contract  by  seller,  §  654. 
goods  bought  for  resale,  knowledge  of  parties,  consequential  dam- 
ages, special  circumstances,  §  52. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
rescission 

breach  of  contract  by  seller,  non-delivery  of  property  in  market, 
damages  recoverable  by  buyer,  §  651. 
purchase  price  paid,  damages,  §  656. 
consequential    damages,    anticipation    of   injury,   proximate   cause, 

§25. 
executed  sales,  recovery  by  seller  after  rescission  of  contract,  price 

fixed  by  third  party,  §  643. 
interest,  allowance  of  interest  on  money  obtained  by  extortion  or 

fraud,  or  wrongfully  withheld  or  disposed  of  §  354. 
warranty  of  quality,  existence,  remedies  on  breach,  §  668. 
right  to  sell  property,  damnum  absque  injuria,  §  3. 
samples,  warranties  of  quality,  existence,   §  667. 
slaves  sold,  bills  and  notes,  consideration,  parol  evidence  to  show  defect 

of  consideration,   §  553. 
special  damages,  breach  of  contract  by  seller,  delay  in  delivery,  dam- 
ages, §  664. 
warranty  of  quality  or  quantity,  damages  for  breach,  interest,  ex- 
penses and  special  injuries,  §§  671-675. 
stoppage  in  transitu,  payment  by  note,  bill  or  check,  §  225. 
suretyship,    contract    of   surety    not'   to   be    extended    by    construction, 
illustrations,    §  727. 
creditor 's  duty  to  realize  on  securities,  refusal  of  payment,  applica- 
tion of  deposits  to  indebtedness,  §  737. 
surety's  remedies  for  indemnity,  indemnification  of  surety  by  prin- 
cipal, adjustment  of  right  of  co-sureties,  §  758. 
Suth.Dam.Vol.  v.— 81. 
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telegrams,  negligent  delay  in  transmission  or  delivery  of  message,  lia- 
bility for  loss  of  employment  and  profits  of  business,  §  967. 
liability  when  object  of  sender  is  known,  illustration,  §  962. 
mitigation  of  damages  by  injured  party,  §  973. 
tender,  persons  by  whom  tender  may  be  made,  §  264. 

time  of  making  tender,  §  262. 
time,   breach    of   contract    by   seller,   non-delivery   of   property   not   in 

market,  recovery  of  lost  profits,  §  652. 
title,  allowance  of  interest  on  money  had  and  received,  §  352. 

transfer  of  title,  replevin  bonds,  damages  recoverable,  §  505. 
trespass  to  personal  property,  market  value  of  property,  damages  re- 
coverable, §  1098. 
mitigation  of  damages,  §  1104. 

title  or  interest  of  plaintiff  in  property,  amount  of  damages  re- 
coverable,  §  1097. 
trover,  measure  of  damages,  property  fluctuating  in  value,  rule  in  differ- 
ent states,  §  1111. 
mitigation  of  damages,  §  1138. 
value  of  bills  and  notes,  solvent  parties,  measure  of  damages,  §  565. 
value  of  property,  proof  of  value,  §  654. 

Salesman  Injured 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

Saltpetre  Cave  Sold 

consequential  damages,  anticipation  of  injury,  proximate  cause,  §  25. 

Salt  Sold 

telegraphs  and  telephones,  negligence  in  transmitting  message,  liability, 
when  object  of  sender  is  known,  §  963. 

Salvage 

admiralty  torts,  partial  loss,  elements  of  damage,  §  1293. 

agreements,  right  to  fix  specific  amount  as  compensation  for  salvage 

service,  §  716. 
amount  recoverable,  considerations  upon  which  compensation  is  fixed, 
interest,  conflict  of  laws,  §  719. 
derelict  property,  §  720. 
interest,  conflict  of  laws,  §  719. 
contracts  for  services,  recovery  on  quantum  meruit,  analogy  to  salvage 

or  making  invention,  §  679. 
derelict  property,  amount  of  salvage  recoverable,  §  720. 
duty  to  claimant,  §  717, 
forfeiture  of  right  to  compensation,  §  721. 
peril,  nature,  §  717. 
persons  who  may  be  salvors,  §  717. 
property,  necessity  of  saving,  §  718. 
requisites,  parties  liable,  §  715. 
salvors,  definitions,  §  718, 
vessels,  payment,  to  whom  payment  may  be  made,  §  231. 

Samples 

baggage,  loss  or  injury,  measure  of  damages,  §  955. 

what  constitutes  baggage,  §  954. 
carriers  of  goods,  delay,  liability  where  facts  are  known,  §  913. 
sales,  warranties  of  quality,  existence,  §  667. 

Satisfaction 

see  also.  Accord  and  Satisfaction. 

Saving  Questions  for  Review 
see  Appeal  and  Error. 
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ad  damnum,  limit  of  recovery,  erroneous  claim  of  damages,  §  417. 
objections,  defendants,  joinder,  effect  of  non-joinder  and  misjoinder, 
§135. 
parties    plaintiff,   misjoinder    or    non-joinder,   objection    as    fatal, 
§134. 

Scales 

sales,  warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  671. 

Scalp  Injured 

pleading,  necessity  of  alleging  special  damages,  §  421. 

Schools  and  School  Districts 

breach   of  contract  to   employ  teacher,  losses   as  elements   of  damage, 
labor  and  expenditures,  §  80n. 
measure  of  damages,  §§  678,  684. 
contract    for   tuition,   measure    of    damages,   non-attendance    of   pupil, 

refusal  to  pay  fees,  §  678. 
contracts  for  services  of  teacher,  mode  of  compensating,  §  684. 
necessity  of  full  performance,  inability  to  perform,  §  688. 
vrrongful  discharge,  duty  to  mitigate  damages,  presumption  of  sub- 
sequent employment,  §  693. 
parent  and  child,  bonds,  guardian 's  bond,  mitigation  of  damages,  §  497. 
repairing,  cause  of  action,  entirety,  implied  assumpsit  follows  considera- 
tion, §  132. 
tender  by  inhabitants,  persons  by  whom  tender  may  be  made,  §  264. 
warrants,  interest,  allowance  against  government,  §  332. 

Sciatic  Nerve  Injured 

pleading,  special  damages,  necessity  of  alleging,  §  421. 

Scire  Facias 

see  Judgments. 

Seals 

accord  and  satisfaction,  agreement,  necessity  of  full  execution,  §  252. 

release,  distinctions,  §  254. 
bills  and  notes,  consideration,  parol   evidence  to  show  defect  of  con- 
sideration, different  agreement,  §  552. 
illegality  of  consideration,  effect,   §  550. 
release,  construction,   extrinsic   evidence,    §  255. 

Seamen 

see  Vessels. 

Searches  and  Seizures 

elements  of  damage,  mental  suffering,  §  95. 
trespass,  mitigation  of  damages,  §  1027. 

search   for   intoxicating  liquors,   damages   for   humiliation,  mental 
anguish,  §  1029. 

Sea  Wall 

consequential  damages,  tendency  of  act  or  omission  to  cause  damages, 
injury  need  not  be  foreseen,  §  28. 

Second  Hand  Goods 

sales,  warranties  of  quality,  existence,  §  667. 
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Seduction 

Ch.  XXXVIII,  §§  1281-1285. 

action,  gist  of  action,  loss  of  services,  §  1281. 

breach  of  marriage  promise 

aggravation  of  damages,  §  9S4. 

consequences,    medical    expenses,    child-birth,    or    miscarriage, 
§985. 
lack  of  chastity,  seduction,  disease,  §  990. 
consequential  damages,  act  complained  of  must  be  efficient  cause,  §  29. 
damages  recoverable,  compensatojy  and  exemplary  damages,  §  1283. 
daughter   seduced   by   employer 's   son,   consequential    damages,   act   or 

omission  as  proximate  came  of  injury,  §  29. 
daughter  seduced  by  servant,  employee  's  liability  for  violation  of  con- 
tract, recoupment  of  damjiges,  consequential  losses,  §  695. 
recoupment  and  coimterclaim,  §  180. 
exemplary  damages,  allowance,  in  what  actions  recoverable,  §  392. 
restriction  or  denial  of,  rule  in  Massachusetts,  §  397. 
rule  of  United  States  Supreme  Court,  §  392. 
health,    damages    recoverable,    evidence    to    be    considered,     §  1283 
mental  suffering,  elements  of  damage,  §§  95,  979. 

necessitv  that  anguish  proceed  from  act  causing  physical  injurv, 
§  9.5. 
mitigation  of  damages,  character  and  feelings,  injuries  to,  §  163. 
consent  of  parent,  §  1284. 
evidence,  chastity,    §  1284. 

exemplary  damages  in  action  for  breach  of  promise,  §  1284. 
no  mitigation  when  benefit  not  derived  from  defendant,  §  158. 
parties,  who  may  maintain  action,  §  1282. 
pleading,  necessity  of  alleging  special  damages,  §  421. 
trespass,  aggravation  of  damages,  §  1030. 
wages,  action  for,  recoupment  for  seduction,   §  180. 

Seed 

breach  of  warranty 

certainty  of  damages,  §  61. 

interest,  expenses  and  special  injuries,  damages,  §§  672,  673, 
675. 
consequential  damages,  breach  of  contract,  sale  of  inferior  seed,  proxi- 
mate consequences  of  breach,  illustrations,  §  46. 

Seizin 

see  Covenants. 

Sepulchre  Violated 
see  Cemeteries. 

exemplary  damages,  malice  in  law  and  malice  in  fact,  §  394. 
mental  anguish,  necessity  that  anguish  proceed  from  act  causing  physi- 
cal injury,  §  95. 
trespass  to  real  property,  aggravation  and  special  damages,  §  1029. 

Sequestration 

bonds,   statutory  bonds   and  undertaking  to  pay  damages   and  costs, 
damages  recoverable,  §  85. 
indemnity,  liability  for  losses  and  expense,  §  84. 
replevin,  bond  by  defendant  to  retain  property,  damaa:es,  §  509. 
trespass  to  personal  property,  special  and  consequential  damages,  §  110. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  rescission,  adjust- 
ment of  counter  demands,  §  587. 

Servants 

see  Master  and  Servant. 

Set-off,  Counterclaim  and  Recoupment 

acts  which  may  be  basis  of  recoupment,  §  181. 
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affirmative  relief  not  obtainable,  recoupment,  §  186. 

allegations,  special  damages,  necessity  of  alleging,  §  419. 

attachment   bonds,   defenses   or  mitigation   of   damages,  what   may   be 

shown,   §  515. 
bills  and  notes,  liability  of   drawer  and  endorser  for  principal  sum, 
§555. 
partial  failure  of  consideration,  nature  of   defense,  cross  action, 

§546. 
stipulations  for  attorney's  fees  and  costs,  effect  on  negotiability, 

amount  recoverable,  §  564. 
want  or  failure  of  consideration,  recoupment,  §  542. 
breach  of  contract,  pleading,  sufficiency  of  allegations,  right  to  damages, 

§413. 
burden  of  proof,  measure  of  damages,  §  188. 
carriers  of  goods,  recoupment  against  freight,  §  896. 
cause  of  action,  connection  between  and  erosselaim,  §  183. 
contract  for  particular  work,  contract  price   as  measure   of   damages, 
action  by  contractor  against  employer,  recoupment,  §  706. 
demand  for  part  performance  of  entire  contract,  recovery  by  con- 
tractor on  quantum  meruit,   §  710. 
contract  for  services,  necessity  of  full  performance  of  express  contract, 
inability  to  perform,  §  688. 
violation  of  contract,  employee's  liability,  recoupment  of  damages, 
consequential  losses,   §  695. 
contract  or  subject  matter  of  action,  erosselaim  must  rest  on,  §  178. 
counterclaim,  remedy  by,  §  173. 
covenants 

breach,     defenses     and     crossclaims     against     purchase     monev, 
§§  633-639. 
defenses  in  equity,  §  641. 
defenses   under   the   code,   counterclaim,   actions   for   purchase 

money,  §  640. 
diversity  of  decisions.  §  632. 
covenants  for  title,  breach  of  covenants,  set-off  for  mesne  profits,  §  601. 
cross-actions,  affirmative  relief  not  obtainable,   §  186. 

erosselaim  used  in  defense  cannot  be  sued  upon,  §  189. 
election  of  defendant  to  file  erosselaim  or  sue  upon  his  demand, 
§187. 
factors,  reimbursement,  right  of  factor  to  reimburse  himself  by  sales, 

§  790. 
fraud,   recoupment    for    fraud,   breach    of    warranty,   negligence,   etc., 

§§179,   180. 
leases,  covenants,  recoupment  by  either  lessor  or  lessee,  §  876. 
crossclaims  between  landlord  and  tenant,   §  182. 
repairs,  covenant  to  repair  by  lessor,  rights  of  lessee,  §  872. 
liquidated  and  unliquidated  damages,  recoupment,  §  185. 
maturity  of  claim  or  demand,  statute  of  limitations,  §  177. 
nature  of  defense,  §§  170,  171. 
negligence,  recoupment  for  fraud,  breach  of  warranty,  negligence,  etc., 

§§179,  180. 
nominal  damages,  right  to  nominal  damages,  amount,  §  9. 
notice  of  erosselaim,  §  190. 
parties,  §§175,  176. 
payment,  collaterals  collected  or  lost  by  negligence  of  collector  as  pav- 

ments,  §  228. 
recoupment,  constituent  features  of,  §  172. 
definition  and  history  of,   §§  168,  169. 
election  of  defendant  to  file  erosselaim  or  sue  upon  his  demand, 

,  §  187. 
omission  to  set  up  defense  of  recoupment,  effect,  §  695. 
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replevin,  bonds,  iudgment,  what  may  be  shown  in  defense  or  in  mitiga- 
tion,  §  507. 
right  of  set-off,  counterclaim,   or  recoupment,   defendant's  rights, 
§  1161. 
sales,  executed  sales,  recovery  by  seller  against  buyer,  §  642. 

part  of  stipulated  quantity  received,  recovery  by  seller,  §  645. 
recoupment    for    fraud,    breach    of    warranty,    negligence,    etc., 
§§  179,  180. 
set-off  of  debts,  payment,  mode  of  payment,  §  215. 
set-off  of  Judgments,  assignee,  rights,  absolute  purchase  of  judgment, 
§  202. 
interest  of  real  parties  considered,  §  200. 
liens  of  attorneys,  §  204. 

nature  of  action  immaterial,  foreign  judgment,  §  203. 
power  of  court  to  direct  set-off,  §  198. 
right,  set-off  not  granted  before  judgment,  §  201. 
when  granted,  §  199. 
suretyship,  right  of  recoupment  by  surety,  equitable  off-set  of  joint 

indebtedness,  §  744. 
tender,  effect,  money  paid  into  court,  §  276. 

trover,   recovery  of   damages,  limitation  of   recovery  to   plaintiff's  in- 
terest in  property,  recoupment,   §  1137. 
usury,  recovery  under  usury  statute,  §  317. 
validity  of  claim  essential,  §  174. 

vendor  and  purchaser,  breach   of  contract  by  vendor,   adjustment  of 
counter  equities  in  suits  for  specific  performance,  §  590. 
recoupment  between  vendor  and  purchaser,  §  184. 
recoupment  for  defect  of  title  and  for  tort,  §  573. 
rescission,  adjustment  of  counter  demands,   §  587. 
stipulation  as  to  rents,  damages  recoverable  by  purchaser  against 
vendor  of  land,  oral  contract,  §  583. 

Settlements  ' 

see  Compromise  and  Settlement. 

Sewers 

condemnation  proceedings,  cause  of  action,  entirety,  successive  actions 
for  damage  to  real  i^roperty,   §  116. 
compensation  affected  by  title  and  nature  of  interest  condemned 

and  purpose  of  use,  proof  of  value,  §  1077. 
injury   to    property   not   taken,    ascertainment    of    damages,   facts 
which  may  be  considered,  §  1067. 
expenditures  to  lessen  loss,  §  1072. 
remote  damages,  §  1071. 
construction,  gas  main  broken,  explosion,  consequential  damages,   §  18. 
nuisance,  remote  consequences  of  injury,  recovery  of  damages,  §  1050. 

Sex 

exemplary    damages,    enhancement    and    mitigation,    scope    of    inquiry, 
§  405. 

Shaving  Notes 

bills  and  notes,  value,  §  565. 

Sheep 

contracts  to  cure,  entire  and  apportionable  contracts,  §  691. 

breach  of  contract,  measure  of  damages,  §  79. 

servant's    violation    of    contract,   recoupment    of    damages,   conse- 
quential losses,  §  695. 
diseased  sheep 

consequential  damages,  liability,  illustrations,  §  18. 
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diseased  sheep — continued. 

proximate  consequences  of  breach,  §  45n. 
act  of  third  person  as  cause,  §  40. 
trespass  to  real  property,  aggravation,  special  damages,  §  1028. 
sales,    telegrams,    negligence    in   transmitting   message,   liability   when 
object  of  sender  is  known,   §  962. 
warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,   §  675. 

Sheriffs  and  Constables 

arrest,  official  bonds,  private  injuries  recovered  by  official  bonds,  §  487. 
attachment    of    animals,    official   bonds,   measure    of    damages    against 

sureties,   §  488. 
bail  bonds  in  civil  actions,  assignment,  measure  of  damages,  §  539b. 

distinctions,  liability  of  sureties,  §  539b. 
bonds,  action  on,  cause  of  action,  entirety,  what  is  not  a  double  remedy, 
§119. 
indemnity,    damages    recoverable,    costs,   expenses    and    attorney's 
fees,  remote  and  consequential  losses,  §  762. 
effect  of  judgment,  §  767. 
exemplary    damages,    compensation,    wrong    done    with    bad 

motive,  violation  of  contract,  §  390n. 
mental  and  physical  suffering,  liability  for  original  trespass, 
§763. 
measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §  489. 
measure  of  damages  against  sureties  on  official  bonds,  §  488. 
private  injuries  covered  by  official  bonds,  §  487n. 
suretyship,  contribution,  who  are  co-sureties,  §  755. 

release  by  creditors  of  one  or  more  parties,  effect,  §  742. 
right  of  subrogation,  availability,  §  736n. 
execution,  failure  to  return,  interest,  allowance  on  statutory  penalties, 
§330. 
levy  of  execution,  parties,  joinder  of  parties,  general  and  special 
owners,    §  139. 
exemplary  damages,  liability  of  public  officers,  §  412. 
measure  of  damages  against  officers  for  neglect  of  duty,  nominal  dam- 
ages, English  rule,  §  492. 
mitigation  of  damages,  official  neglect,  §  160. 
negligence,  attachment  bonds,  damages  recoverable,   §  512. 
measure  of  damages,  nominal  damages,  §  489. 
measure  of  damages  against  sureties,   §  488n. 
replevin  bonds,   original  conditions,   §  499. 
payment,  to  whom  payment  may  be  made,  §  231. 
replevin 

bonds,  conditions,  history,  §  499. 

damages  when  plaintiff  recovers  as  special  owner,  effect  of 

change  in  statute,   §  508. 
measure  of  damages  against  sureties,  §  488. 
judgment,  option  of  taking  property  or  its  value,  §  1148. 
•     sales,  injunction  bonds,  damages  from  restraint  of  injunction,  §  528n. 
mitigation  of  damages,  measures  of  prevention,  §  157. 
sheriff's  jurv,  assessment  of  damages,  cause  of  action,  right  to  contro- 
vert, §  431. 

Shirting 

sales,  breach  of  contract,  consequential  damages,  market  value,  §  52n. 
non-delivery  of  property  not  in  market,  recovery  of  lost  profits, 

§652. 
payment  in  specific  articles,  value,  damages,  §§  660,  661. 
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Shoulder  Injured 

verdicts,  excessive  or  inadequate  verdicts,  §  1242n. 

discretion  of  jury  as  to  damages,  instructions,  §  1256n. 

Shrubbery 

nuisance,  injury  to  crops  and  trees,  damages,  §  1049. 

Sickness 

see  Illness. 

Side  Injured 

pleading,  special  damages,  necessity  of  alleging,  §  421. 

Sidewalks 

change  of  grade,  cai^se  of  action,  severance,  contract  to  do  several 
things  successively  or  one  thing  continuously,  §  llOn. 

child  injured  by  horse,  consequential  damages,  act  or  omission  as 
proximate  cause  of  damages,  §  31n. 

coUisiou  of  vehicles,  injury  to  pedestrian,  consequential  damages,  lia- 
bility, §  19. 

defects,  defenses,  circuity  of  action,  operation  of  principle  in  favor  of 
plaintiff,  §145. 

destruction  of  property,  damages,  compensation,   §  1015. 

eminent  domain,  injury  to  property  not  taken,  expenditures  to  lessen 
loss,  §  1072. 

fall  of  ladder,  injury  to  pedestrian,  consequential  damages  for  torts, 
intervening  cause,  §  37. 

parties,  joint  and  several  liability  for  torts,  §  140n. 

railroads,  occupation  of  land  by  railroads,  liability  for  damages,  rental 
value,  §1016. 

trespass  to  real  property,  remediable  injuries,  estimate  of  damages, 
§  1018. 

wrongful  removal,  trespass  to  personal  property,  remedy,  comprehensive- 
ness, §  1094. 

Signals 

railroad's  negligence,  collision,  consequential  damages,  extension  of 
liability  by  statutes,  §  16. 

Silk 

sales,  agent's  disregard  of  orders,  purchase,  shipment  and  sale  of  goods, 
§773. 

Silver    Ore 

sale,  breach  of  contract  by  seller,  non-delivery  of  property  not  in 
market,  recovery  of  lost  profits,  §  652. 

Simulation 

evidence,  pliysical  examination  of  plaintiff,  §  451. 

Skull  Fractured 

pleading,  special  damages,  necessity  of  alleging,  §  421. 

Slander  and  Libel 

Ch.  XXXIV,  §§  1203-1233. 

accusation  actionable  per  se,  exemplary  damages,  §  1216. 

injuries  to  business,  §  1213. 

presumption   of  malice,    §  1208. 

right  to  nominal  damages,  §  10. 

scope  of  rule   in  libel,   §  1204. 

want  of  chastity,  evidence  in  mitigation,  §  1231. 
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accusations  not  actionable  per  se,  special  damages,  §§  1218,  1219. 
injury  to  feelings,   §  1220. 
natural  consequence  of  defamation,  §  1221. 
criticism   of   doctrine,    §  1222. 
actor   injured,   consequential    damages,   act   or   omission    as   proximate 

cause  of  injury,   §  29. 
agents,  liability  for  acts  of,  exemplary  damages,  parties  liable,  liability 

of  master  for  acts  of  servants,  §  408. 
aggravation  of  damages,  §§  1208,  1209. 

failure  of  evidence  to  support  facts  in  mitigation,  §  1230. 

officer  to  publish  retraction,   good  faith,  mitigation  of  damages, 

§  1231. 
wealth  and  rank  of  parties,  §§  1210,  1211. 
apprentices,  false  statements  as  to,  consequential  damages,  proximate 
consequences  of  act  or  omission,  wilful  or  malicious  injuries,  §  44. 
assessment  of  damages,  evidence  of  defendant  in  reduction  of  damages, 

§  430. 
attorney's  negligence,  loss  of  right  of  action,  consequential  damages, 

for  torts,  right  to  damages,  §  16. 
causes  of  action,  entirety,  damage  to  property  and  injury  to  persons  by 

same  act,  §  118. 
certainty  of  damages,  defeat  of  candidate  for  office  because  of  slander, 

§71. 
character,  defamation  of  character  as  gravamen,  §  1211. 

evidence  in  mitigation,   §  122(5. 
consequential  damages,  act  complained  of  must  be  efficient  cause,  §  29. 
act  of  third  person  as  cause,  §  40. 
loss  of  right  of  action  for  slander,  §  16. 
wilful  or  malicious  injuries,   §  44. 
damages,  amount,  consideration  upon  which  based,  §§  1206,  1207. 

discretion  of  jury,  §  1217. 
damnum   absque  injuria,   slanderous  statements,  matters  of  public  in- 
terest, §  3. 
defeat  of  candidate  for  office,  certainty  of  damages,  chances  of  promo- 
tion,  §  71. 
evidence,  expressions,  conduct  and  religious  belief  of  sufferer,  §  453. 
exemplary  damages,  §  1216. 

allowance,  grounds  upon  which  allowed,   §  393u. 
in  what  actions  recoverable,  §  392. 
rule  of  United  States  Supreme  Court,  §  392. 
basis  of  exemjilarv  damages  on  actual  damages,  nominal  damages, 

§  406. 
discretion  of  jury,  §  1217. 
malice  in  law  and  malice  in  fact,  §  394. 

parties  liable,  master's  liability  for  acts  of  servant,  §§408,  410. 
restriction  or  denial  of  exemplary  damages,  rule  in  Nebraska,  §  398. 
express  indemnity,  damages  recoverable,  mental  and  physical  suffering, 

liability  for  original  trespass,  §  763. 
imputation  of  immoralitv,  consequential  damages,  acts  of  third  person, 

§41.  ■ 

interest,  allowance  of  interest  on  unliquidated  demands,  §  347. 
justification,  effect  of  failure  of  plea  of  justification,  effect  of  statutes, 
§  1225. 
evidence  sustaining  plea  of  justification,  §  1228. 
failure  of  plea  of  justification,  effect,  §  1224. 
loss  of  employment,  slander,  consequential  damages,  act  or  omission  as 

proximate  cause  of  injury,   §  29. 
malice,  effect  of  failure  of  plea  of  justification,  §  1226. 
evidence,  §  1209. 

mitigation,  §  1229. 
exemplary  damages,  liability  for  acts  of  wife,  §  1216. 
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gist  of  action,  §  1205. 

presumptions,  accusations  actionable  per  se,  §  1208. 
mental  suffering  and  physical  incapacity,   §  1214. 
mitigation  of  damages,  §  1210. 
absence  of  malice,  §  150n. 

assault,  provocation,  agreement  to  figbt,  payment  of  fine,  §  151. 
character  of  defendant,  poverty,  §  1233. 
effect  of  statutes,  §  1230. 
evidence,  anger,  mental   distress,   §  1232. 

common  reports  as  to  plaintiff 's  guilt,  §  1227. 
insanity,   §  1231. 
intoxication,    §  1231. 

plaintiff's  bad  character,  conduct  and  declaration,  §1126. 
provocation,  §  1233. 

rumors  in  existence  as  to  statement  published,  §  1233. 
truth  of  words,  necessity  of  pleading,  §§  1228,  1229. 
evidence  generally,  §§  1231-1233. 

pleading,  necessity  of  pleading  facts  in  mitigation,  §  166. 
reputation  of  plaintiff,  §  1232. 
nature  of  v^rong,  §  1203. 

new  trial,  allowance  of  nominal  damages,  rule  in  California,  §  11. 
nominal  damages,  illustrations  of  right  to,  §  10. 
parties,  entirety  of  causes  of  action  as  to  parties  injured,  §  138. 

joint  and  several  liability  for  torts,  §  140. 
parties  injured,  entirety  of  tortious  act,  §  138. 
pleading,  matters  of  aggravation,  traverse,   §  423. 

necessity  of  alleging  matters  of  aggravation,  §  422. 
special  damages,  necessity  of  alleging,  §  419. 
provocation,  mitigation  of  damages,  §§  152,  153. 
publication  of  prosecution,  consequential  damages,  injury  through  third 

person,  §  33. 
repetition  wrong,  aggravation  of  damages,  §§  1208,  1209. 

damages  recoverable,  §  1207. 
reputation,  accusations  actionable  per  se,  injuries  to  business,  §  1212. 
retraction,  evidence  in  mitigation,  §  1231. 

refusal  to  retract,  aggravation  of  damages,  §  1209. 
right  to  damages,  when  right  vests,  §  7. 
slander  of  title,  actionable  words,  malice,  damages,  §  1223. 
joint  and  several  liability  for  torts,  §  140. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
special  damages 

accusations  not  actionable  per  se,  §§  1218,  1219. 

damages  as  natural  consequence  of  defamation,  §  1221. 

criticism  of  doctrine,  §  1222. 
injury  to  feelings,  §  1221. 
proximate  result  of  slander,  §  1215. 
tradesman  or  mechanic  defamed,  consequential  damages,  injury  through 

third  person,  §  33. 
verdict,  amendment  and  correction  of  verdict,  §  458. 

excessive  or  insufficient,   §  459. 
violation  of  rights,  actual  damages,  triviality,  right  to  nominal  damages, 
§11. 

Slander  of  Title 

see  Slander  and  Libel. 

Slaughter-House 

nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  §  1043. 
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Slaves 

interest  and  damages  awarded  on  appeal,  §  539. 

quantum  meruit  recovery  for  services  rendered,   §  679. 

replevin,  recovery  for  intermediate  injury  and  depreciation  of  property, 

§§1151,  1153. 
sale 

bills  and  notes,  consideration,  parol  evidence  to  show  defect  of 
consideration,  sale  subject  to  judgment,  §  553. 
payment  by  note,  bill  or  check,  §  229. 
interest,  allowance,  money  had  and  received,  §  352. 

conflict  of  laws,  contracts  between  parties  in  different  states, 
§361. 
warranty  of   quality,   damages   for   breach,   interest,  expenses  and 

special  injuries,  §  671. 
warranty  of  title,  breach,  measure  of  damages,  §  669n. 
seizure  by  process,  consequential  damages,  certainty,  recovery  of  items 

of  damages  which  are  certain,  §  55. 
trespass    for    taking,    mitigation    of    damages,    pleading,    necessity    of 
jaleading  facts  in  mitigation,  §  166. 
slaves  carried  away  and  frightened,  consequential  damages,  §  17. 
trespass  to  realty,  consequential  damage  for  torts,  liability,  illustra- 
tion, §  18. 
trover,  recovery  of  damages,  limitation  of  recovery  to  plaintiff 's  interest 
in  property,  §  1136. 

Sleeping  Car  Companies 

see  Carriers  of  Passengers. 

baggage,  liability,  §  956. 

exemplary  damages,  joint  liability  for,  §  407. 

Sleigh  Overturned 

consequential  damages  for  torts,  liability,  illustrations,  §  17. 

Smallpox 

carriers  of  passengers,  recovery  by  passenger  for  special  loss,  §  947. 

Smoke 

amount  of  damages,  opinion  evidence,  §  444. 
eminent  domain 

injury  to  property  not  taken,  ascertainment,  §  1066. 
compensation,  §  1065. 
consequential  injury,  §  1062. 
noise,  smoke,  and  cinders  as  damnum  absque  injuria  elevation  of  rail- 
road tracks,  §  3. 
nuisance,  remote  consequences,  liability,  §  1051. 

Smuggling 

salvage  service,  forfeiture  of  right  to  compensation,  §  721. 

Snow 

see  Ice  and  Snow. 

Societies 

see  Associations  and  Societies. 

Soldiers 

see  Militia. 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

Soot 

eminent  domain,  property  not  taken,  consequential  injury,  §  1062. 
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South   Carolina 

apportioument  of  damages,  verdicts,  where  there  are  several  parties, 

§  463. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
carriers  of  goods,  liability  for  partial  loss  of  goods,  value  limited,  §  927. 
carriers  of  passengers 

refusal  to  carry,  §  935. 

exemplary  damages,  §  937. 
covenants,  breach,   defenses  and  crossclaims  against  purchase  money, 

§  637. 
covenants  against  incumbrances  as  covenants  running  with  the  land, 

damages  recoverable  for  breach,  rule  in  some  states,  §  625. 
covenants   of  warranty  and  quiet  enjoyment,  breach,  action  by  cov- 
enantee against  remote  covenantor,   §  614. 
expenses,  costs  and  counsel  fees  as  damages,  §  618. 
death  by  wrongful  act,  damages  recoverable,  facts  and  circumstances 

to  be  considered  in  estimating,  §  1270. 
dower,  damages  for  detention  of,  §  1003. 
eminent  domain,  evidence  of  value  and  damages,  §  1089. 
evidence,  physical  examination  of  plaintiff,  §  451. 

exemplary  damages,  basis  on  actual  damages,  nominal  damages,  §  405. 
matter  of  right,  power  of  court  over  verdict,  §  403. 
parties  liable,  master 's  liability  for  acts  of  servant,  §  410. 
interest,  agreement  for  more  than  legal  rate  after  maturity,  penalty, 
§  318n. 
allowance,  stockholders '  statutory  liabilities,  §  343. 
compound"  interest,  interest  on  instalments  of  interest,  §  375. 
periodical  interest  after  maturity  of  debt,  §  377. 
mesne  profits,  limitation  of  damages  to  value  of  use,  consequential  and 

punitive  damages,  §  994. 
nuisance,  injury  to  crops  and  trees,  damages,  §  1049. 
personal  injuries,  compensatory  damages,  pecuniary  and  other  circum- 
stances of  parties,  §  1254. 
interest,  actions  for  torts,   §  355. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
removal  of  timber  enjoined,  injunction  bonds,  damages  from  restraint 

of  injunction,  §  527. 
sales,  warranties  of  title,  existence,  §  668. 

telegraphs  and  telephones,  mental  anguish,  damages,  evidence,  §  975. 
trover,  conversion  of  share  of  stock,  damages,  §  1135. 
damages,  property  of  fluctuating  value,   §  1118. 
rule  in  particular  states,  §  1111. 
usury,  effect,  contracts  not  void  for  usury,  §  315. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims. South  Carolina  and  Virginia  rule,  §  637. 
verdicts,  general  verdict  on  several  counts,   §  462. 

South  Dakota 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  477. 
landlord  and  tenant,  covenants  of  landlord,  breach,  special  and  conse- 
quential damages,  §  865. 
trover,  damages,  property  of  fluctuating  value,  §  1118. 

rule  in  particular  states,  §  1111. 
vendor  and  purchaser,  breach   of  contract  by   vendor,  defaulting  ven- 
dee's right,  §  586. 

Special   Damages 

ad  damnum,  erroneous  claim  of  damages,  effect,  §  417. 
allegations,  proof  under  general  allegation  of  damage,  §  418. 
animals  injured,   necessity   of   alleging,   special   damages,   ilhistratious, 
§420. 
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Special  Damages — continued. 

breach  of  contract,  special  damages,  necessity  of  alleging,  §§  419,  420. 
breach  of  covenants  against  incumbrance,  damages  where  incumbrance 

is  permanent,  §  627. 
carriers  of  goods 

delay   in   delivery,   consequential    damages,   notice    of   special   cir- 
cumstances,  §  52. 
liability,  §  905. 

liability  for  loss  of  market  value  of  property,  basis  of  rule, 
§  908. 
carriers  of  passengers,  negligence  or  breach  of  duty,  recovery  for  special 
loss,  loss  of  employment  or  in  business,  §  947. 
refusal  to  carry,  damages,  §  935, 
elements  of  damage,  expense  incurred  to  prevent  or  lessen  damages, 
extent  or  duty,  §  90. 
greater  damage  than  interest  for  failure  to  pay  or  to  loan  money, 
§  77. 
false  imprisonment,  pleading,  special  damages,  punitive  damages,  §  1257. 
leases,    covenants,    special    and    consequential    damages    for    breach    of 
various  covenants,  §  865. 
repairs  by  lessor,  breach  of  contract,  liability  of  lessor  for  special 
and  consequential  damages,  §  874. 
machinery  delayed,  breach  of  contract,  consequential  damages,  special 

circumstances,  §  52n. 
personal    injuries,    exjjenses    for    physical    and  '  surgical    aid,   recovery, 

§  1250. 
pleading,  itemization  of  damages,  demands  unliquidated,  §  424. 
matter  of  aggravation,  necessity  of  alleging  §  422n. 
necessity  of  alleging,  illustrations,  §§  420,  421. 
replevin,  bonds,  actions,  damages,  recoverable,  §  505. 

special  damages,  pleading,  necessity  of  alleging,  §  1146. 
sales,  breach  of  warranty  as  to  quality  or  quantity,  damage,  interest, 
expenses  and  special  injuries,  §§  671-675. 
delay  in  delivering  property,  damages,  action  by  purchaser  against 
seller,  §  664. 
slander  and  libel,   accusation   not   actionable  per  se,   special   damages, 
§§  1218,  1219. 
special  damages,  §  1215. 
trespass    to    personal    property,    special    and    consequential    damages, 

§§  1100-1102. 
trespass  to  real  property,  pleading  special  damages,  §§  1028-1080. 

railroads,   occupation   of  land  by  railroad,  liability  for  damages, 
rental  value,   §  1016. 
trover,  measure  of  damages,  value  of  property  enhanced  by  defendant, 
§  1129. 
mitigation  of  damages,  §  1139. 
special  or  consequential  damages,  §  1129. 
vendor  and  purchaser 

damages  recoverable  by  purchaser  against  vendor  of  land,  adjust- 
ment of  counter  equities  in  specific  performance,  §  588. 
elements  of  damage,  mitigation,  §  584. 
verdicts,  excessive  or  insufficient,  power  of  court,  §  460. 
general  verdict  on  several  counts,  §  462. 

Specialty 

covenants,  breach,   defenses  and  crossclaims  against  purchase  monev, 

§  637. 
merger,  parties,  joint  liability,  extinguishment  or  severance,  §  136. 


6138  INDEX. 

Specific  Performance 

adequate  relief  for  violation  of  rights,  §  1. 
interest 

compound,  illustrations,  §  374. 

instances  of  interest  on  interest,  §  375. 
suspension,  tender   stopping  interest,  when  tender  may  be  made, 
§  386. 
recoupment  and  counterclaim,  between  vendor  and  purchaser,  §  184. 
tender,  effect  of  plea  of  tender,  §  275. 

necessity  of  pleading  and  paying  money  into  court,  §  274. 
vendor  and  purchaser,  appeal  and  supersedeas  bonds,  instances  of  lia- 
bility, specific  conditions,  §  536. 
breach  of  contract  by  purchaser,  legal  remedy  of  vendor  against 
purchaser,  §  568. 
measure  of  damages,  §  570. 
damages    recoverable   by   purchaser   against    vendor    of   land,   de- 
faulting vendee's  rights,  conflict  of  American  cases,  §  586. 
interest  on  purchase  money,  §  577. 
measure  of  damages,  §  570. 
oral  contract  for  sale  of  land,  §  583. 
specific  performance,  §  590. 

adjustment  of  counter  equities,  §§  588-589. 
rescission,  adjustment  of  counter  demands,  §  587. 
violation  of  contract  to  lease,  certainty  of  damages,  §  65. 

Speculative  Damages 
see  Eemote  Damages. 

Spine  Injured 

exhibition  of  injured  parts,  means  of  injury,  §  452. 
personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruc- 
tions, excessive  or  inadequate  verdicts,   §  1256. 
pleading,  necessity  of  alleging  special  damages,  §  421. 

Splitting  Causes  of  Action 

see  Actions. 

Spring  Gun 

consequential    damages,   anticipation   of    injury   of   person,   proximate 
cause  of  injury,  §  25. 

Squib  Thrown 

consequential  damages,  proximate  cause,  act  of  third  person  as  cause, 
§40. 

Stables 

erection  of  stables  enjoined,  injunction  bonds,  damages  from  restraint 
of  injunction,  §  528. 

Stage  Coach 

breach   of   contract   to   carry  passengers,  agreement   to   furnish   stage 

line,  measure  of  damages,  §  877n. 
falling  into  canal,  consequential  damages,  proximate  cause,  act  of  third 

person  as  cause,  §  42. 
passenger  injured,  consequential  damages,  act  of  injured  party,  fraud 

and  exposure  to  peril,  §  39. 

Stairways 

easements,  breach  of  covenant  of  warranty  and  quiet  enjoyment,  dam- 
ages, expenses,  costs  and  counsel  fees  as  damages,  §  619. 
covenants  against  incumbrances,  definition,  what  are  incumbrances, 
,  §620n. 
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states 

funds,  interest  as  compensation,  right  to  interest,  §  321n. 
interest,  allowance  against  government,  §  332. 

condemnation  proceedings,  §  336. 

payment,  place  of  making  payment,  §  214. 
officers  and  agents,  absolute  liability  for  money  received,  §  479. 

interest,  allowance  against  agents,  trustees  and  officers,  §  353. 

liquidated  damages,  contracts,  validity,  §  279. 

suretyship,  right  of  subrogation,  availability,  §  736. 
recoupment  and  counterclaim,  parties,  §  176. 
suit  in  behalf  of  state,  injunction  bonds,  power  of  equity,  §  521. 
treasurer,  bonds,  absolute  liability  for  money  received,  §  479. 

Statu  Quo 

agency,  stock  received  in  violation  of  trust,  liability  of  agent  to  prin- 
cipal, §  773, 
contract  for  particular  work,  demand  for  part  performance  of  entire 

contract,  recovery  by  contractor  on  quantum  meruit,  §  711. 
covenants,  breach,  defenses  and   crossclaims  against  purchase  money, 

§637. 
covenants  of  seizin  and  good  right  to  convey,  breach,  nominal  damages 

recoverable  if  actual  loss  not  shown,  §  597. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  adjustment  of  counter  equities  in 
specific  performance,  §§  589,  590. 
defaulting  vendee 's  right,  §  586. 
elements  of  damage,  mitigation,  §  584. 

Statute  of  Frauds 

see  Frauds,  Statute  of. 

Statute  of  Limitations 

see  Limitation  of  Actions. 

Statutes 

see  Death  by  Wrongful  Act. 

ad  damnum,  necessity  of  demand  of  damages  in  code  complaint,  §  415. 
agent's  liability  to  third  persons,  statutory  authority,  §  796. 
appeal  and  supersedeas  bonds,  liability,  rents  and  profits,  §  533. 
arbitration  bonds,  liability  of  sureties,  measure  of  damages,  §  539c. 
attachment  bonds,  accrual  of  cause  of  action,  §  510. 
exemplary  damages,  recovery,  §  513. 
parties  who  may  sue,  §  511. 
attorney's  compensation,  actions  by  attorneys,  value  of  services  ren- 
dered, admissibility  of  evidence,  §  682. 
auctioneers,  expenditures  of  agent,  right  to  reimbursement,  §  789. 
bail  bonds  in  civil  actions,  distinctions,  liability  of  sureties,  §  539b. 
bills  and  notes,  consideration,  partial  failure  of  consideration,  admissi- 
bility of  evidence,  §  547. 
damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
law  governing  liabilities  on  bills  and  notes,  allowance  of  damages, 

§563. 
stipulations  for  costs  and  attorney's  fees,  §  564. 
bonds,  actions  on  bond  as  to  sureties,  liability  for  executor's  debt  to 
estate,  §  495. 
conditions,  instances  of  liability  under  statutes  specifying  certain 
conditions  of  appeal  bonds,  §§  536,  537. 
conditions  required  by  statute,  necessity  of  compliance,  §  475. 
penalty  as  limit  of  recovery,  interest,  §§  477,  478. 
public  officers,  oonstruotion  of  bonds  of,  §  4S5. 
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statutes — coutiuued. 

carriers  of  goods,   qualilicatioii   of  carrier 's  liability  by   notice,  effect 

of  Carmack  Auieiidment  to  Interstate  Commerce  Act,  §  926. 
causes  of  action,  entirety,  parties  to  actions  under  statutes,  §  129. 
compensation  of  laborers,   effect  of  statutes  fixing  rate,   damages  for 

breach  of  contract,  §  678. 
consequential  damages,  breach  of  statutory  duties,  §  32. 

extension  of  liability  by  statutes,  §  16. 
contract   for   particular   work,   certificate"  for   architect,   engineer,   etc., 

necessity,  effect,  §  712. 
covenants,  effect  of  statute,  declaring  words  "gi-ant,  bargain  and  sell" 

covenants  of  seizin,  §  591. 
covenants  of  warranty,  breach,  bills  and  notes,  want  or  failure  of  con- 
sideration, §  542. 
death,  child  killed,  negligence  in  selling  drugs,  nominal  damages,  right 
to  recovery,  statutes  as  to  death  by  wrongful  act,  §  10. 
right  of  action  at  common  law,  §  1259. 
double  damages,  mesne  profits,  action  for,  damages  recoverable,  conse- 
quential and  punitive  damages,  §  994. 
eminent  domain,  deduction  for  benefits,  special  benefits,  §  1087. 

effect  of  judgment  for  compensation,  abandonment  of  proceedings, 

§  1090. 
interest  on  compensation,  §  1091. 
evidence  of  value,  suit  on  replevin  bond,  §  504. 
exemplary  damages,  malice  in  law  and  malice  in  fact,  §  394. 

matter  of  right,  power  of  court  over  verdict,  §  403. 
improvements,  mesne  profits,  defenses,  claims  for  improvements,  taxes, 
etc.,  §  999. 
recovery  under   statute,   effect   on  right   to  recover   in   action   for 
breach  of  warranty,  §  608. 
injunction  bonds,  damages  recoverable,  collection  of  judgment  enjoined, 
§  528. 
costs  and  expenses,  attorneys '  fees,  §  524. 
defenses,  facts  not  available  as  defenses,  §  529. 

what  may  be  shown  as  defense,  §  530. 
mode  of  assessing  damages,  §  523.  . 

power  of  court  of  equity,  §  521. 
scope  and  effect  of  obligation,  §  520. 
intei'est 

agreements,  different  rate  after  debt  due,  §  312. 
interest  from  date  until  debt  paid,  §  310. 
legal  or  stipulated  rate  applies  from  date,  §  307. 
promise  to  pay  money  with  interest,  rule  of  construction,  §  305. 
rate  fixed  by  law  or  custom,  §  306. 

usury,  agreements  for  more  than  legal  rate  before  maturity, 
effect,  §  313. 
allowance,  annuities  and  legacies,  §  844. 
bills  and  notes,  §  556. 

from  time  when  money  ought  to  be  paid,  §  329. 
judgments,  §  333. 
statutory  penalties,  §  830. 
taxes,  §  3.37. 
award  on  appeal,  §  538. 

common  law.  interest  at  common  law  in  America,  §  303. 
conflict   of  laws,   effect   of   change   in   law   of   place   of   contract, 
§§368-370. 
pleading  and  proof  of  foreign  law,  §  367. 
England,  interest,  legalized  by  statute.  §  302. 
pleading,  how  interest  claimed  in  pleading,  §  387. 
rate  applicable  after  debt  is  due,  §  309. 
recovery,  statutory  liability  for  riots,  §  330. 
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Statutes — continued, 
interest — continued, 
suspension  of 

tender  stopping  interest,  unliquidated  damages,  §  384. 
when  tender  may  be  made,  §  386. 
judgment,  effect,  assessment  of  damages,  §  465. 

landlord  and  tenant,  actions  to  recover  rent,  abandonment  of  lease,  §  844. 
covenant  for  repairs  by  lessor  under  statute,  duty  of  lessor,  breach 

of  covenant,  measure  of  liability,  §  872. 
rent,  duty  to  pay,  effect  of  destruction  of  demised  premises,  §  8-52. 
effect  of  i^artial  destruction  of  demised  property,  liability  under 
statutes,  §  851. 
liens,  suretyship,  construction  of  contract,  §  724. 

liquidated  damages,  evidence  and  effect  of  intention  to  liquidate,  §  284. 
master  and  servant,  breach   of  contract,  compensation  as  measure  of 
damages,  §  678. 
compensation  for  labor  fixed  by  statute,  effect,  §  678. 
contractual  exemptions  from  liability  for  damages,  §  6. 
implied  contracts,  duty  to  pay  for  services  rendered,  §  679. 
measure   of   damages,  recovery   under   statutes  for  unpaid   wages, 

§  678. 
statutes  limiting  hours  of  work,  effect,  recovery  for  services  ren- 
dered, §  681. 
mesne  profits,  interest,  recovery  of  interest  on  mesne  px'ofits,  §  997. 

remedy  under  the  code,  §  1000. 
mitigation  of  damages,  pleading,  §  166. 
mobs  and  riots,  interest,  allowance  of  interest,  statutory  liability  for 

riots,  §  330. 
officers   and   public   employees,   absolute   liability   for   money   received, 
§  479. 
bonds,  construction,  §  485. 
measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §  490. 
right  of  action  against  officers,  §  484. 
parties,  bonds,  wrongful  attachment,  parties  wlio  may  sue,  §  511. 

statutory  duties,  breach  of  duty,  who  may  bring  action,  §  32. 
patents 

infringement,  right  to  recover  exemplary  damages,  §  1188. 
statutory  remedies,  §1181. 
personal  injuries,  civil  damage  laws,  exemplary  damages,  §  1253. 
pleading,  interest,  manner  of  claiming  interest  in  pleading,  §  387. 

statutory  damages,  necessity  of  specially  claiming  or  alleging,  §  425. 
wrongful  attachment,  §  510. 
post  office,  obstruction  of  mails,  taking  letter  from  post  office,  damages, 
§  960. 
statutory  duty  of  post-master  to  advertise  letters,  breach  of  duty, 
who  may  bring  action  for  breach,  §  32. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
railroad    fires,    indemnity,    damages    recoverable,    mental    and    physical 

suffering,  lialiility  for  original  trespass,  §  763. 
release,  construction,  extrinsic  evidence,  §  255. 
'    repeal,  bills  and  notes,  illegality  of  consideration,  effect,  §  550. 

interest,  conflict  of  laws,  effect  of  change  in  law  of  place  of  con- 
tract, §§  370,  371. 
u=ury,  when  contracts  not  void  for  usury,  §  315. 
replevin 

bonds,  actions,  effect  of  chansro  in  statute.  §  50H. 
assessment  of  damages  in  suit  on  bond.  5  502. 
condition  required  hv  modern  statutes,  §  501. 
damages   when   plaintiff   recovers   as  special   owner,   effect   of 
chanare  in  statute,  §  508. 
Suth.Dnm.  Vol.  v.— 82. 
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statutes — continued. 

replevin — continued. 

evidence  of  value  of  property,  §  504. 
original  conditions,  §  499. 
damages  recoverable  if  property  is  not  returned,  §  1147. 
restitution  after  reversal  of  judgment,  compensation  for  loss  of  use  of 

property,  liability  of  third  parties,  §  469. 
set-off,  counterclaim  and  recoupment,  notice  of  crossclaim,  §  190. 
maturity  of  claim  or  demand,  statute  of  limitations,  §  177. 
remedy  by  counterclaim,  effect,  §  173. 
right  to  maintain  counterclaim,  §  176. 
slander  and   libel,   aggravation,   failure   of   evidence  to   support   facts 

pleaded  in  mitigation,  §  1230. 
suretyshiij,  interpretation  of  surety's  contract,  continuance ■  of  commer- 
cial guaranties,  liability  for  successive  terms  of  bank  cashier, 
§724. 
recoupment,   surety's   right   to   set   up,   equitable   offset    of   joint 

indebtedness,  §  744. 
reduction  or  discharge  of  surety's  responsibility  by  act  of  creditor, 

§735. 
release  of  one  or  more  of  several  parties,  effect,  §  742, 
telegrams,  transmission,  neglect  to  transmit  or  deliver  message,  liabil- 
ity where  message  is  in  cipher  or  company  is  not  informed  of 
its  importance,  §§  959,  960. 
mental    suffering,    authorities    denying    recovery    of    damages    for 
mental  suffering,  §  977, 
effect  of  statute  allowing  recovery  for  mental  anguish,  mes- 
sages sent  out  of  state,  §  972. 
who  may  sue  for  delay  in  transmission  of  messages,  §  972. 
tender,  effect  of  plea  of  tender,  §  275. 
manner  of  making,  §  268. 
necessity  that  tender  be  unconditional,  §  270. 
trespass,  trees,  measure  of  damage,  measure  of  damages  for  taking  and 

carrying  away,  timber  improved,  statutory  damage,  §  1020. 
trespass  to  personal  property,  damages  exceeding  compensation,  exem- 
plary damages,  §  1092. 
trover,  measure  of  damages,  property  fluctuating  in  value,  rule  in  differ- 
ent states,  §§  1111,  1118. 
usury,  recovery  under  usury  statutes,  §§  316,  317. 

when  contracts  not  void  for  usury,  §  315. 
vendor  and  purchaser,  action  for  purchase  money,  defense  and  counter- 
claims, defenses  under  the  code,  §  640, 
damages  recoverable  by  purchaser  against  vendor  of  land,  measure 
of  damages,  conflict  of  laws,  what  law  governs,  §  580, 
verdicts 

damages,   exemplary   damages,   allowance  in   verdict  by   court   or 
jury,  §464, 
statutory,  double  and  treble  damages,  power  of  court  or  jury, 
§  464, 
excessive  or  insufficient,  power  of  court  to  order  remittitur,  §  460, 
general  verdict  on  several  counts,  §  462. 
interest  on  verdict  before  judgment,  §  388. 
necessity  that  judgment  follow  verdict,  §  466. 
wool  injured,  consequential  damages,  proximate  consequences  of  a«t  or 
omission,  effect  of  extraordinary  circumstances,  §  35. 

Steam 

breach  of  contraiCt  to  furnish,  consequential  damages,  §  705. 

Steel  Plates 

sales,   breach  of  contract  by  seller,  non-delivery  of  property  not  in 
market,  recovery  of  lost  profits,  §  652n. 
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stipulated  Damages 

see  Liquidated  Damages. 

Stipulations 

see  Limitation  of  Liability. 

attorney 's  compensation,  actions  by  attorneys,  value  of  services  ren- 
dered, admissibility  of  evidence,   §  682. 

bills  and  notes,  stipulations  for  attorney's  fees  and  costs,  effect  on 
negotiability,  amount  recoverable,  §  5G4. 

carriers  of  goods,  demurrage,  detention  of  goods,  §  897. 

cause  of  action,  severance,  contract  to  do  several  things  successively,  or 
one  thing  continuously,  §  110. 

contracts  for  services,  stipulation  for  notice  where  servant  quits  employ, 
§690. 
wages,  determination  of  amount  by  employer,  presumption  of  con- 
tinuance of  obligation,  §  678. 

guaranty,  measure  of  guarantor's  liability,  lost  profits,  remote  dam- 
ages, §  729. 

interest,  rate  applicable  after  debt  is  due,  §§  308,  309. 

payment,  application  by  creditor,  §  238. 

telegraphs  and  telephones,  limitation  of  liability,  extent  of  power  to 
limit  liability,  persons  bound  by  stipulation,  conflict  of  laws, 
§  958. 

Stock 

see  Corporations. 

Stock  Yards 

nuisance,  definition,  what  is  nuisance,  §  1035. 

Stockbrokers 

agents,  liability  to  third  persons,  acts  in  excess  of  or  without  authority, 

m.easure  of  damages,  §  798. 
duties,  liability  for  disregard  of  instructions,  §  786. 
expenditures  of  agent,  right  to  reimbursement,  §  789. 
indemnity,  agent's  right  to  indemnity  for  losses  or  damages,  §  793. 
reimbursement,  right  of  agent,  effect  of  mode  of  doing  business,  §  792. 
sales,  breach  of  contract,  non-delivery  of  stock,  damages,  §  657. 

Stolen  Property 

payment,  what  is  not  payment,  §  217. 

return,  trover,  special  or  consequential  damages,  §  1129. 

Stomach  Injured 

personal  injuries,  damages,  discretion  of  jury  as  to  damages,  instruc- 
tion, excessive  or  inadequate  verdicts,  §  1256u. 

Stone   Thrown  in  Window 

consequential  dnmages,  nervous  shock,  right  to  recover  for  injury  to 
health,  §  23a. 

Stoppage  In  Transitu 

see  Sales. 

Storai^e 

see  Warehouses. 

Stores 

customer  in  store  fall'ti qr  through  shaft,  consequential  damages,  injury 
not  foreseen,  §  28,  n28. 

Straw  Sold 

contracts  for  services,  entire  and  apportionable  contracts,  §  691. 
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Street  Bailioads 

see  Carriers  of  Goods j    Carriers  of  Passengers;   Eailroads;   Passenger 
Injured,  and  similar  titles. 

agents,  liability  for  acts  of,  exemplary  damages,  §  411. 

construction,  liquidated  damages,  waiver  of  right.  §  299. 

contract  to  furnish  cars,  damages  for  delay,  §  703. 

defective  engine,  sales,  breach  of  warranty  as  to  quality  or  quantity, 
damages,  interest,  expenses  and  special  injuries,  §  675. 

ejection  of  passenger 

consequential  damages,  distinction  between  liability  in  tort  and  on 
contract,  §  49. 
nervous  shock  without  impact,  right  to  recover  damages,  §  24. 
drunken  man,  nervous  shock  as  physical  injury,  consequential  dam- 
ages, miscellaneous  cases,  §  24. 

eminent   domain,    compensation,   railroad  property  taken  for   railroad 
uses,  §  1078. 

fare,  tender,  amount,  sufficiency,  §  267n. 

Federal  Employers'  Liability  Act,  when  not  within,  §1305. 

franchises,   compensation    for   injury   to    franchises,   ascertainment    of 
value,  §  1079. 

infant  as  licensee,  consequential  damages,  proximate  cause,  act  of  third 
person  as  cause,  §  42. 

injuries  to  passengers,  parties,  joint  and  several  liability  for  torts,  §  141. 

nuisance,  pleading,  special  damages,  necessity  of  alleging,  §  420. 

passengers,  continuance  of  relation,  when  terminated,  §  941. 
protection  of  passengers,  duty  of  carrier,  §  941. 

refusal  to  carry  passengers,  exemplary  damages,  §  937. 

repairs  enjoined,  injunction  bonds,  damages  recoverable,  damages  from 
restraint  of  injunction,  §  526. 

trespass,  railroads,  occupation  of  land  by  railroads  liability  for  dam- 
ages, rental  value,  §  1016. 

trespassers,  employees  permitting  children  to   ride  on  platform,  con- 
sequential damages,  §  42. 

Streets 

see  Highways  and  Streets. 

Strikes 

contracts  for   services,   employee's   liability  for   violation   of   contract, 
recoupment  of  damages,  consequential  losses,  §  695. 

St.  Vitus  Dance 

mental  suffering,  compensatory  damages,  mental  suffering  independent 
of  physical  harm,  §  96. 

Subrogation 

express  indemnity,  contracts  varying  from  indemnity,  intent  to  indem- 
nify, when  cause  of  action  arises,  measure  of  recovery,  §  766. 
suretyship,  creditor's  duty  to  acquire  liens,  necessity  of  notice  of  reli- 
ance, §  739. 
indemnification   of   surety  by   principal,   adjustment   of   riglits   of 

co-sureties,  §  758. 
right  of  subrogation,  when  and  to  whom  available,  §  736. 

Subscriptions 

contracts  for  services,  mode  of  compensating,  §  684. 
loss  of  subscriptions,  necessitv  of  alleging  special  damages,  illustrations, 
§  420. 

Substantial  Damages 

see  Actual  Damages. 
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Su'bstitution 

sales,  breach  of  contract  by  seller,  non-delivery  of  property  iu  market, 
damages  recoverable  by  buyer,  §  651. 

Substitution  of  Parties 

equity,  replevin  bonds,  actions,  defenses,  mitigation  of  damages,  §  507n. 

Subways 

eminent  domain,  compensation  for  injury  to  property,  elevated  railroads 
and  subways,  §  1080. 

Suffering 

see  Pain  and  Suffering. 

Sugar 

sales,  breach  of  contract  by  seller,  evidence  of  loss,  §  653. 

Suicide 

passenger  injured,  consequential  damages,  proximate  consequences  of 
act  or  omission,  effect  of  extraordinary  circumstances,  §  35. 

Suits 

see  Actions. 

Sulphur  Fumes 

nuisance,  injury  to  crops  and  trees,  damages,  §  1049. 

Summary  Proceedings 

officers  and  public  employees,  bonds,  mode  of  redress  for  official  dere- 
liction, §  486. 

restitution  after  reversal  of  judgment,  compensation  for  loss  of  use  of 
property,  liability  of  third  ])arties,  §  469. 

Sunday 

breach  of  contract,  recovery  on  quantum  meruit,  §  679. 

carriers  of  goods,  loss  or  injury  to  property,  recovery  for  expenses 
and  labor  in  lessening  loss,  §  921. 

computation  of  time,  liquidated  damages,  manner  of  liquidating,  com- 
putation of  time,  §  281. 

contracts  for  services,  implied  contracts,  duty  to  pay  for  services  ren- 
dered, §  679. 
statutes  as  to  hours  of  work,  §  681. 

illegal  transactions,  right  of  action,  damages  not  recoverable,  §  5. 

payment,  evidence,  §  233. 

profits,  landlord  and  tenant,  lessee's  right  to  damages  for  injury  to 
business,  §  869. 

statutes  limiting  hours  of  work,  effect,  recovery  for  services  rendered, 
§  681. 

tender,  time  of  making  tender,  §  262. 

Supersedeas 

see  Appeal  and  Error. 

Support 

alienation  of  affections,  action  by  wife,  damages  recoverable,  evidence, 

§  1285. 
bastards,  agreement  to  support,  cause  of  action,  severance,  §  llOn. 
breach  of  contract,  certainty  of  damages,  §  63. 
compensation  as  measure  of  damages,  §  678. 

consequential  damages,  act  or  omission  as  proximate  cause  of  iuiurv, 
§  29. 
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Support — continued. 

breach   of   contract — continued. 

contractor's  liability,  general  rule,  liability  for  profits  lost  and  ex- 
penses incurred,  §  698. 
damages  recoverable  by  vendor  of  land  against  purchaser,  convey- 
ance in  consideration  of  non-pecuniary  covenants,  §  576. 
measure  of  damages,  what  services  included  in  contract,  §  678. 
wrongful   dismissal   of   employee,  measure  of   damages,  remedies, 
actions,  §  692. 
cause  of  action,  entirety,  continuing  obligations,  §  112. 
certainty  of  contract,  measure  of  damages,  what  services  included  in 

contract,  §  678. 
consequential  damages,  loss  of  support,  extension  of  liability  by  stat- 
utes, §  16. 
death  by  wrongful  act 

children,  right  to  recover  for  death  of  child,  damages,  §  1272. 

loss  of  support,  §  1273. 
children 's  loss  from  death  of  parent,  §  1267. 
pleading  of  damages,  §  426. 
widow,  damages  recoverable  by  widow,  §  1265. 
parent  as  guardian,  bonds,  mitigation  of  damages,  §  497. 
quantum  meruit  recovery  for  services,  presumptions  where  family  rela- 
tion exists,  §  679. 

Surety  Insurance 
see  Insurance. 

Suretyship 

Ch.  XVII,  §§  722-767. 

see  also,  Bonds;  Guaranty,  etc. 

accommodation    paper,    interest,    conflict    of   laws,    general   rule    as   to 

contracts,  §  357n. 
accord  and  satisfaction,  act  or  promise  which  is  new  consideration,  suffi- 
ciency, §  249. 
adjustment  of  liability  between  sets  of  sureties,  bonds  of  public  oflBlcers, 

§§  480-481. 
alteration,  discharge  or  reduction  of  surety's  responsibility  by  act  of 

creditor,  §  735. 
appeal  and  supersedeas  bonds,  conditions,  liability  of  sureties,  §  531. 
attachment  bonds,   damages  recoverable,  wrongful  attachment,  actual 

damages,  §§  512,  513. 
bills  and  notes 

consideration,  fraudulent  or  illegal  in  part,  effect,  §  549. 

parol  evidence  to  show  defect  of  consideration,  §  554. 
methods  by  which  surety's  contract  may  be  assumed,  commercial 
paper,  §  731. 
bonds,  obligation,  effect  of  failure  to  perform  at  law  and  in  equity, 
§470. 
payment  by  administrators  of  estate,  §  222. 
penalties,  limit  of  liability,  penal  bond,  §  478. 
breach  of  contract,  elements  of  damage,  losses,  liability  of  third  person, 
covenants  of  indemnity,  §  82. 
liability  of  surety  company,  expense  of  procuring  new  bonds,  §  838. 
breach  of  contract  to  pay  money,  special  obligations,  measure  of  dam- 
ages, §  77. 
cause  of  action,  entirety,  what  is  not  a  double  remedy,  §  119. 
construction,   continuance   of   commercial   guaranties,  liability  for  suc- 
cessive terms  of  bank  cashier,  §  724. 
contracts  not  to  be  extended  by  construction,  rule  as  to  bonds  of 
surety  companies,  §  725,  727. 
contract  of  suretyship,  questions  arising  out  of  contract,  §  722. 
creditor 's  duty  to  acquire  liens,  necessity  of  notice  of  reliance,  §  739. 
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Suretyship — continued. 

creditor's  duty  to  realize  on  securities,  limitations  of  release  to  injury 
sustained  by  surety,  §  738. 
refusal  of  payment,  application  of  deposits  to  indebtedness,  §  737. 
creditor's  right  to  make  application  of  payments,  §238. 
defendants,  joinder,  effect  of  non-joinder  and  misjoinder,  §  135. 
discharge  or  reduction  of  surety 's  responsibility,  act  of  creditor,  §  735. 

liability  as  between  sets  of  sureties,  §  498. 
distinguishing  characteristics  of  guaranties,  right  to  terminate  liability, 

interest  and  attorney 's  fees,  §  728. 
elements   of   damage,  expense  incurred   to  prevent  or  lessen   damage, 

extent  of  duty,  §  90. 
estates  of  decedents,  execution  of  probate  bonds,  manner,  recoveries, 

which  may  be  had,  §  494. 
exemplary  damages,  liability  of  sureties  for  exemplary  damages,  §  412. 
funds  intermingled,   bonds,   liability   of  public   officers,   adjustment  of 

liability  between  sets  of  sureties,  §  481. 
guaranty  of  collectibility,  liability  for  costs,  diligence,  §  733. 
indemnity  and  surety  insurance,  rule  of  construction,  §  840b. 
indemnity,  losses  as  elements  of  damage,  money  paid  to  third  persons, 
§82. 
necessity  of  notice  to  indemnitor  to  fix  liability,  §  86. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 

injunction,  §  526. 
interest,  agreement  to  pay  money  with  interest,  construction,  §  305n. 
allowance,  money  paid,  §  326. 

conflict  of  laws,  law  governing  as  to  interest,  parties  in  different 
states,  §361. 
leases,  parties,  joinder  of  defendants,  effect  of  non-joinder  and  mis- 
joinder, §  135. 
life  and  accident  insurance,  termination  of  contract,  liability,  §  838. 
liquidated  damages,  intention  to  liquidate,  evidence  and  effect  of,  §  284. 
measure  of  guarantor's  liability,  lost  profits,  remote  damages,  §  729. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damages, 

§90. 
officers  and  public  employees 
bonds,  construction,  §  485. 

neglect  of  duty  by  other  officers,  effect,  §  482. 
default,  payments,  application,  general  payments  applied  to  debt 

least  secured,  §  245. 
defense  of  circuity  of  action,  bonds,  §  143. 
private  injuries  covered  by  official  bonds,  §  487. 
right  of  action  against  officers,  §  484. 
parties,  bonds,  wrongful  attachment,  parties  who  may  sue,  §  511. 

joint  and  several  liability  for  torts,  §  140. 
payment 

application,  court,  §  241. 
creditor,  §  240. 
debtor,  §§  235,  236. 

general  payment  applied  to  oldest  debt,  §  243. 
collaterals  collected  or  lost  by  negligence  of  collector  as  payments, 

§228. 
effect,  .§218. 
note,  bill  or  check,  §  226. 
retaining  money  by  executors,  §  222. 
probate  bonds,  actions  on  bond  as  to  sureties,  liability  for  executor's 
debt  to  estate,  §  495. 
conditions  of  administration  bonds,  history,  §  453. 
guardian's  bond,  sureties'  liabilities,  §  496. 
liability  as  between  sets  of  sureties,  §  498. 
recoupment  and  counterolaim,  parties,  §  175. 
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Suretyship — continued. 

release,  injunction  bonds,  damages,  costs  and  expenses,  attorneys'  fees, 
§  525n. 
parties,  release  of  one  or  more  of  several  parties,  effect,  §  742. 
requisites,  what  will  operate  as  release,  §  258. 
securities,  release  by  creditors,  injury  to  surety,  value  of  released 

securities,  §  740. 
tender,  effect,  collateral  securities,  §  277. 
what  constitutes,  covenant  not  to  sue,  §  259. 
remedies  of  surety 

action  against  principal  for  money  paid,  §  745. 
measure  of  recovery,  §  748. 
when  right  of  action  accrues,  §  747. 
who  is  principal,  §  746. 
consequential  damages,  liability  of  principal,  §  753. 
contriljution  between  co-sureties,  §  754. 

accrual  of  right  of  action,  voluntary  payment,  validity  of  debt, 

conflict  of  laws,  §  759. 
actions,  conclusiveness  of  judgment,  §  760. 
basis  of  contribution,  liability  for  torts,  §  756. 
insolvency  of  co-surety,  firm  as  one  surety,  §  757. 
who  are  co-sureties,  proof  of  relationship,  bonds  in  legal  pro- 
ceedings, contribution  in  cases  of  tort,  §  755. 
indemnification   of   surety   by   principal,   adjustment   of   rights   of 

co-sureties,  §  758. 
liability  of  principal  for  surety's  cost,  §  752. 
payment  giving  right  to  reimbursement,  §§  750,  751. 
right  of  surety  to  compel  debtor  to  pay,  §  749. 
replevin,  bond  by  defendant  to  retain  property,  damages,  §  509. 
bonds,  assessment  of  damages  in  suit  on  bond,  §  502. 
evidence  of  value  of  property,  §  504. 

judgment,  what  may  be   shown  in  defense   or   in  mitigation, 
§  507. 
right  of  surety  to  defend  between  principals,  §  743. 
right  of  surety  to  set  up  recoupment,  equitable  offset  of  joint  indebted- 
ness, §  744. 
sets  of  sureties,  guardian 's  bond,  sureties '  liabilities,  §  496. 
statutory  bonds,  condition  required  by  statute,  necessity  of  compliance, 

§  475. 
subrogation,  right  of  subrogation,  when  and  to  whom  available,  §  736. 
usury,  who  may  take  advantage  of  usury,  §  314. 
verdicts,  where  there  are  several  parties,  §  463n. 

wrongful  issuance   of  process,  parties,   joint  and   several  liability   for 
torts,  §  140. 

Surgery- 
see  Medicine  and  Surgery. 

Surprise 

special  damages,  necessity  of  alleging,  §  421. 

Survey 

erroneous  survey,  measure  of  damages  against  sureties  on  official  bonds, 

§  488. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  elements  of  damage,  loss  of  bargain, 
mitigation.  §  584. 
measure  of  damages,  nominal  damages,  §  582. 

Survival  of  Actions 

see  x\batement  and  Eevival. 
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Suspension  of  Interest 

see  Interest. 


Switchman  Injured 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1256n. 

Switch  Open 

train   colliding  with  building,   consequential   damages,  nervous   shock, 
right  to  recover  for  injury  to  health,  §  23. 

Sympathy 

elements  of  damage,  mental  suffering,  §  96. 


Taking  Property  for  Public  Use 

see  Eminent  Domain. 

Tallow 

trover,  evidence  of  value,  §  1113. 

Tannery 

nuisance,  continuity,  when  nuisance  is  not  continuous  wrong,  §  1042. 
damages  recoverable,  first  action,  §  1039. 
mitigation  of  damages,  deduction  for  benefits,  §  1056. 

Taxes 

abatement  of  taxes,  recovery  of  interest,  §  337. 
agency,  right  of  agent  to  compensation,  duties,  §  768. 
assessment,  alteration,  consequential  damages,  acts  of  third  person,  §  40. 
breach  of  contract  to  pay  money,  special  obligations,  measure  of  dam- 
ages, §77. 
collection 

bonds  of  public  officers,  adjustment  of  liability  between  sets  of 
sureties,  §  480. 
construction,   §  485. 

contract  of  surety  not  to  be  extended  by  construction,  §  725. 
measure  of  damages  against  sureties,  §  488. 
right  of  subrogation,  availability,   §  736. 
exemplary  damages,  liability  of  public  officers,  §  412. 
failure  to  collect,  parties  plaintiff,  action  under  statutes,  §  129n. 
illegal  taxes,  collection  of,  consequential  damages,  proximate  cause, 

acts  of  third  person  as  cause,  §  40. 
interest  on  taxes,  §  337. 
levy  irregular,  elements  of  damage,  expense  incurred  to  prevent  or 

lessen  damage,  extent  of  duty,  §  90. 
measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,  §  492. 
refusal  to  levy,  exemplary  damages,  basis  of  exemplary  damages 
on  actual  damages,  nominal  damages,  §  406. 
covenants   against   incumbrances,   breach,   amount   paid   to   remove   in- 
cumbrance as  damage,  §  623. 
definition,  what  are  incumbrances,  §  620. 
covenants  for  title,  breach  of  covenant,  reconveyances,  measure  of  dam- 
ages  §  599. 
covenants  of  warranty  and  quiet  enjoyment 
measure  of  damages  for  breach,  §  605. 
existence  of  lien,  satisfaction,  §  609. 
interest  and  taxes  as  items  of  damage,  §  616. 
mitigation  of  damages,  §611. 
dogs,  proof  of  value  of  dogs,  §  449. 
dower,  right  subject  to  incumbrnrces.   §  1007. 
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exemptions,    eminent    domain,    compensation,    injury    to    property    not 

taken,  §  1065. 
false  imprisonment,  damages,  elements,  securing  release  from  restraint, 

§  1257. 
fire  insurance,  damages,  mitigation  of  liability  of  insurer,  §  823. 
fund  in   custodia  legis,  injunction  bonds,   damages   from   restraint   of 

injunction,   §  526. 
interest,  allowance,  judgments,  §  333. 

taxes,  §  337. 
mesne  profits,  defenses,  claims  for  improvements,  taxes,  etc.,  §  999. 
who  may  recover,  §  992. 
money  paid,  allowance  of  interest,  §  326. 
of&cers,  bonds,  adjustment  of  liability  between  sets  of  sureties,  §  480n. 
duties  of  officers,  mitigation  of  damages,  officer  making  modifica- 
tion of  rules,  §  161. 
payment,  agent's  particular  duties  and  liabilities,  principal's  right  to 
indemnity,  §  771. 
breach  of  covenants  of  warranty  and  quiet  enjoyment,  measure  of 

damages,  conflict  of  laws,  what  law  controls,  §  605. 
evidence  of  payment,  §  233. 
interest,  allowance  on  money  paid,  §  326. 
mitigation  of  damages,  reduction  of  loss  or  benefit,  §  164. 
trover,  mitigation  of  damages,  §  1138. 
rent,  payment,   recovery   of  rent  payable  in  specific  articles  or  taxes, 

§  846. 
restitution  after  reversal  of  judgment,  compensation  for  loss  of  use  of 

property,  liability  of  third  parties,  §  469. 
return,  evidence  of  value,  §  445. 

sales,    acceptance   of    goods,   liability   for   not    accepting,   remedies    of 
seller,  §  647. 
action  l)v  seller  against  purchaser,  breach  of  contract,  damages, 

§  647. 
mitigation  of  damages,  measures  of  prevention,  §  157. 
officers,  neglect  of   dutv,  measure  of   damages,  nominal  damages, 
§  492. 
suretyship,  right  of  subrogation,  when  and  to  whom  available,  §  736. 
tax  sales,  mitigation  of  damages,  measure  of  prevention,  return  of  prop- 
erty, discharge  of  plaintiff's  debt,  §  156. 
tender,  persons  by  whom  tender  may  be  made,  §  264. 
trover,  mitigation  of  damages,  §  1141. 

valuation,  eminent  domain,  proof  of  value  of  property  and  damages, 
§  1089. 
evidence,  admissibility,  §  445. 
vendor  and  purchaser 

breach  of  contract  by  vendor,   adjustment  of  counter  equities  in 
specific  performance,  §  588. 
oral  contract,  §  583. 

rescission,  adjustment  of  counter  demands,  §  587. 
damages  recoverable  by  vendor  of  land  against  purchaser,  convey- 
ance in  consideration  of  non-pecuniary  covenants,  §  576. 
interest  on  purchase  money,  §  577. 

Teachers 

see  Schools  and  School  Districts. 

breach  of  contract  to  employ  teachers,  losses  as  elements  of  damage, 

labor  and  expenditures.  §  80n. 
personal  injuries,  recovery  for  secondary  consequences,  §  1244. 
verdicts,  excessive  or  insufficient  verdicts,  §  459n. 

Teeth  Injured 

verdicts,  excessive  or  insufficient  verdicts,  §  459n. 

discretion  of  jury  as  to  damages,  instruction,  §  1256n. 
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Ch.  XXII,  §§  957-982. 
actions,  form,  parties,  §  972. 
agents,  duty  in  employment  of,  §  957. 
attachment,  damages,  loss  of  claim,  §  9G5. 
breach  of  contract,  damages  as  including  other  than  pecuniary  elements, 

§92. 
breach  of  contract  to  furnish  telephone  service,  amount  of  damage, 

opinions  of  witnesses  admissibility,  §  444. 
certainty  of  damages,  loss  of  profits,  inaccurate  transmission  of  mes- 
sage preventing  horse  from  being  entered  in  race,  §  71. 
cipher  messages,  use  of  foreign  language,  §  959. 
conflict  of  laws,  limitation  of  liability,  §  958. 
consideration,  defenses  to  actions  for  negligence,  §  957. 
construction,    trespass    to    real   property,    permanent    wrong,    damages, 

§  1017. 
damages,  loss  of  claim,  §  965. 

defenses,  consideration,  defenses  to  actions  for  negligence,  §  957. 
delay   in   transportation,   goods   to   be   used   for  competing   for  prizes, 
measure  of  damages,  §  71. 
liability  for  negligence,  proxim.ate  cause,  §  903. 
delay  or  non-delivery  of  message,  attachment  of  property  by  other  cred- 
itors, §  965. 
certainty  of  damages,  chances  for  prizes  or  promotion,  §  71. 
cipher  messages,  §§  959,  960. 
consequential  damages,  act  complained  of  must  be  efficient  cause 

of  damage,  §  29. 
elements  of  damage,  pecuniary  elements,  other  elements,  §  92. 
injury  to  credit,  damages  recoverable,  §  965. 
knowledge  of  sender's  purpose,  necessity  of  disclosure  of  details, 

§§968-971. 
liability  for  expenses,  §  966. 
liability  when  object  of  sender  is  known,  §  961. 

illustrations^  §  962-964. 
loss  of  claim,  damages,  §  965. 

loss  of  employment  and  profit  of  business,  damages,  §  967. 
mental  anguish,  §  97. 

authorities  denying  recovery  of  damages  for  mental  suffering, 

§  977. 
close   decree   of   relationship,   social,   sick   or   death   messages, 

§975. 
conclusion  of  author  as  to  allowance  of  damages,  §  980. 
conseqnentinl  damages,  right  to  recover  for  anxiety  and  morti- 
fication, §  24. 
damages,  evidence,  §  975. 

effect  of  statute  nllowinGr  rocoverv  for  mental  anguish,  mes- 
sages sent  out  of  state.  §  972. 
grounds  upon  which  lial)ility  for  damages  for  mental  suffering 

is  allowed.  §  976. 
grounds  upon   which  liability  for  damages  for  mental  suffer- 
ing is  denied,  §  978. 
measure  of  dama<Tes,  recoveries  in  particular  cases,  §  981. 
message  forbiddin"-  marriage  of  daughter,  damages  for  mental 

ancuish,  §  964. 
nominal  damages,  when  recoverable,  social  messages,  §  97.'i. 
recovery   for   mental   suffering   independent   of   other   injury, 

summary  oP  authorities,   §079. 
nominal  damasres,  illustration  of  right  to,  §10. 
notice  to  company,  sick  and  death  mcs='a<res,  §981. 
physical  r'ain,  loss  of  life,  damages,  §  965. 
presumptions,  §  957. 
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delay   or   non-delivery   of   message — continued, 
right  to  nominal  damages,  §  10. 

sick  and  death  messages,  duty  to  mitigate  damages,  procuring  other 
physician,  §  973. 
mental  suffering,  conflict  of  decisions,  §  975. 
trouble,  inconvenience  and  annoyance,  §  965. 
wilfulness,  evidence,  message  delayed,  §  957. 
exemplary  damages,  §  974. 
elements  of  damage,  mental  suffering,  liability  of  telegraph  companies, 

§97. 
eminent  domain,  compensation  affected  by  title  and  nature  of  interest 
condemned  and  purpose  of  use,  proof  of  value,  §  1077. 
injury   to   property    not   taken,    ascertainment    of    damages,    facts 
which  may  be  considered,  §  1067. 
expenditures  to  lessen  loss,  §  1072. 
railroad  property   taken   for   street   and   telegraph   uses,  effect   ou 
•  compensation,  proof  of  value,  §  1077. 
exemplary  damages,  negligence  in  transmitting  messages,  §  974. 
expenses,  negligence  in  transmission  of  message,  liability  for  exjienses, 

§966. 
failure  or  refusal  to  transmit  message,  cipher  messages,  §  959. 
exemplary  damages,  §  974. 
liability  for  expenses,  §  966. 
liability  when  object  of  sender  is  known,  §  961. 
presumptions,  §  957. 
forged  messages,  cipher  messages,  §  959. 
free  delivery  limits,  negligence  in  transmitting  message,  liability  when 

object  of  sender  is  known,  §  961. 
gambling,  illegal  transactions,  right  of  action,  damages  not  recoverable, 

§5. 
interest,  allowance  of  interest  in  actions  for  torts,  §  355. 
limitation  of  liability,  error  in  uurepeated  message,  §§  957,  958. 

extent  of  power  to  limit  liability  persons   bound  by  stipulatio^l^, 
conflict  of  laws,  §  958. 
mistake,  cipher  messages,  §  959. 

certainty  of  damages,  chances  for  prizes  and  promotion,  §  71. 
damages  recoverable,  expenses,  §  966. 
knowledge  of  sender 's  purpose,  details,  §  969. 

liability  when  object  of  sender  is  known,  §  961. 
illustration,  §§962-964. 
limitation  of  liability,  negligence,  §  958. 

loss  of  claim,  §  965. 
mitigation  of  damages  by  injured  party,  §  973. 
presumptions,  §  957. 
nature  of  duty  of  telegraph  and  telephone  companies,  §  957. 
nominal  damages,  negligence  in  transmission  of  message,  loss   of  em- 
ployment and  profits  of  business,  damages,  §  967. 
notice 

knowledge  of  sender 's  purpose,  details,  §  969. 

liability  when  object  of  sender  is  known,  §  961. 
notice  to  company,  §  968. 
operator  injured,  train  colliding  with  building,  consequential  damages, 

nervous  shock,  right  to  recover  for  injury  to  health,  §  23. 
parties,  actions,  form,  parties,  §  972. 

poles,   eminent   domain,   injury   to   property   not   taken,   ascertainment, 
§  1067. 
remote   damages,   time  lost   in   endeavoring   to   secure   removal   of 
pole,  trespass,  §  1029. 
profits,  negligence  in  transmission  of  message,  loss  of  employment  and 

profits  of  business,  damages,  §  967. 
refusal  of  service,  damages,  §  957. 
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removal  of  telephone,  damages,  annoyance,  inconvenience  and  humilia- 
tion, §  965. 
repetition  of  message,  limitation  of  liability,  §  958. 
right  to  damages,  illegal  transactions,  §  5. 
telephone  service,  mental  suffering,  notice,  sick  messages,  §  975. 

refusal  to  furnish,  exemplary  damages,  §  974. 
transmission  of  messages,  consideration,   §  957. 
trespass,  permanent  injury,  estimate  of  damages,  §  1017. 

Tenants  in   Common 

apportionment  of  rent,  §  850. 

causes  of  action,  entirety,  successive  actions  for  damage  to  real  prop- 
erty, § 115n. 
eminent  domain,  title  to  propertv,  compensation,  to  whom  compensation 

should  be  paid,  §  1082. 
foreclosure  of  mortgage,  interest,  allowance,  money  paid,  §  326. 
injury  to  estate,  mitigation  of  damages,  consent  of  plaintiff  to  act  com- 
plained of,  §  162. 
interest,  allowance  of  interest  on  money  had  and  received,  §  352. 
landlord  and  tenant,  actions  for  use  and  occupation,  measure  of  recov- 
ery, evidence,   §  843. 
eviction  of  lessee  as  preventing  recovery  of  rent,  wliat  constitutes 

eviction,  §  848. 
lease  of  property,  liability  fcr  value  of  oil  produced,  §  1034. 
rent,  apportionment,  §  850. 

interest,  allowance  on  money  had  and  received,  §  352. 
mesne  profits,  who  may  recover,  S  992. 

mitigation  of  damages,  consent  of  plaintiff  to  act  complained  of,  §  162. 
parties,  joint  right  or  liability,  determination,  principles,  §  137, 
partition,  recoupment  and  counterclaim  between  vendor  and  purchaser, 

§184. 
set-off,   counterclaim    and   recou]>nient,    acts   which    may    be   basis    for 
recoupment,  §  181. 
vendor  and  purchaser,  §  184. 
trespass   to   personal   property,  title   or   interest   of   plaintiff   in   prop- 
erty, amount  of  damages  recoverable,  §  1097. 
trover,  measure  of  damages,  value  of  property  enhanced  by  defendant, 
§  1126. 
who  may  bring  action,  §  1108. 
waste,  iniuries  to  property,  remainders  and  reversions,  damages  recover- 
able, §1034. 

Tender 

acceptance,  effect,  §  271. 

agency,  by  whom  tender  may  be  made,  §  264. 

to  whom  tender  may  be  made,  §  265. 
attachment,  forthfoming  bonds,  §  517. 
attorney's  lien,  paying  money  into  court,  §  278. 

person  to  whom  tender  may  be  made,  §  265. 
bank  checks,  in  what  money  tender  must  be  made,  §  263. 
banks,  place  of  making  tender,  §  269. 
clerks,  persons  to  whom  tender  may  be  made,  §  265. 
collateral  securities,  effect  of  tender  on,  §  277. 
compromise  and  settlement,  sufficiency  of  tender,  amount,  §  266. 
conditions,  tender  must  be  unconditional,  §  270. 
cor^^orations,  officers,  by  whom  tender  may  be  made,  §  264. 
court,  effect  of  tender  when  money  paid  into  court,  §  276. 

necessity  of  paying  money  into  court,  §  274. 

paying  money  to  court,  §  278. 
covenants  asainst  incumbrances,  breach,  §  621. 
definition,  §  385. 


6154  INDEX. 

Tender — c  out  inued. 

interest,  agreements  for  interest,  rate  applicable  after  debt  due,  §  309. 
right  to  interest,  §§  300,  321. 

suspension  of  interest,  tender  stopping  interest,  §  383. 
time  of  making  tender,  §§  385,  386. 
unliquidated  damages,  §  384. 
liquidated  damages,  alternative  contracts^  §  282. 
manner  of  making,  §  268. 
mitigation  of  damages,  measures  of  prevention  of  damage,  return  of 

property,  §  156. 
money,  legal  tender  act,  §210. 
place  of  making  tender,  §  269. 

interest,  necessity  of  demand,  §  351. 
payment,  mode  of  making  payment,  §  216. 

what  is  not  payment,  §  217. 
persons  by  whom  tender  may  be  made,  §  264. 
persons  to  whom  tender  should  be  made,  §  265, 
plea  of  tender,  effect,  §  275. 
pleading,  necessity,  §  274. 
replevin 

bonds,  actions,  defenses,  mitigation  of  damages,  §  507. 
assessment  of  damages  in  suit  on  bond,  §  502. 
condition  required  by  modern  statutes,   §  501. 
judgment,  what  may  be  shown  in  defense  or  in  mitigation, 
§507. 
bonds  to  retain  property,  breach,  measure  of  damages,  §  509. 
requisites,  in  what  money  tender  must  be  made,  §  263. 

tender  must  be  kept  good,  §  272. 
right  to  make,  §  260. 
demands,  §  261. 
sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of  seller, 
§647. 
breach  of  contract  by  seller,  purchase  price  paid,  damages,  §  656. 
breach  of  warranty,  remedies,  rescission,  return  of  goods,  §  668. 
sufficiency,  amount,  §§266,  267. 
time,  when  tender  may  be  made,  §  262. 

trespass  to  personal  property,  mitigation  of  damages,  §  1104. 
usury,  pleading,  necessity  of  tender  of  principal  sum,  §  313n. 
vendor    and   purchaser,    breach    of    contract,    legal   remedy    of   vendor 
against  purchaser,  §  568. 
damages  recoverable  by  vendor  against  purchaser,  measure  of  dam- 
ages, §  569. 
notes  given  for  price,  assumption  of  mortgage.  §  571. 
recovery  when  contract  does  not  fix  price,  §  575. 
waiver  and  omission  of  tender  on  sufficient  excuse,  §  273. 

Tennessee 

administrators'  bonds,  appeal,  supersedeas  bonds,  conditions,  §531. 
appeal  and  supersedeas  bonds,  instances  of  liability,  specific  conditions, 

§  537n. 
assessment  of  damages,  evidence  of  defendant  in  reduction  of  damages, 

§430. 
attachment,  bonds,  exemplary  damages,   §  514. 

replevin  bonds,  conditions  required  by  statute,  §  501. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 
interest,   compound   interest,   interest   on  instalments   of   interest, 

§375. 
stipulations  for  costs  and  attorney 's  fees,  §  564. 
value,  §  565. 
bonds,  penalty  as  limit  of  recovery,  exception  as  to  interest,  §  478. 
public  officers,  construction  of  bonds,  §  485. 


INDEX.  6155 

Tennessee — continued. 

carriers  of  passengers,  injury  to  passenger,  mental  anguish  independent 

of  other  injury,  §  942. 
contract  for  particular  -n-ork,  breach,  accident  preventing  performance, 

contractor 's  liability,  §  700. 
covenants,   breach,  defenses  and  crossclaims  against  purchase  money, 

§636. 
covenants    of   warranty    and    quiet    enjoyment,    action    by    covenantee 

against  remote  covenantor,  §  614. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 

damages,  §  1263. 
facts  to  be  considered  in  estimating  damages,  §  1268. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
basis  for  estimating  value  of  land,  value  for  condemnor's  purpose, 
§  1075. 
exemplary  damages,  parties  liable,  master's  liability  for  acts  of  servant, 

§410. 
husband  and  wife,  exemplary  damages,  joint  liability  for,  §  407. 
injunction  bonds,  recovery  of  costs  and  expenses,  attorney 's  fees,  §  524. 
interest,  agreement  for  more  than  legal  rate  after  maturity,  penalty, 

§  318n. 
nuisance,  permanent  injury,  estoppel  from  recovery  of  future  damages, 

§  1046. 
personal  injuries,  excessive  or  insufficient  verdicts,  power  of  court  over 

verdicts,  §  460. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 
replevin,  damages,  property  not  returned,  §  1148. 
sales,  seed,  warranty  of  quality,  damages  for  breach,  interest,  expenses 

and  special  injuries,  §  674. 
seduction,  mitigation  of  damages,  evidence  of  plaintiff,  §  1284. 
slander  and  libel,  exemplary  damages,   §  1216. 
suretyship,  right  of  surety  to  put  creditors  in  motion,  §  741. 
telegraphs  and  telephones,  mental  anguish,  damages,  evidence,  §  975. 

negligence,  mitigation  of  damages  by  injured  party,  §  973. 
trespass  to  real  property,  destruction  of  trees  and  mining  ores,  value  as 

affected  by  defendant's  acts,  §  1020. 
occupation  of  land  by  railroads,  damages,  §  1016. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, rule  in  various  states,  §§  636,  638. 
breach   of  contract   by  vendor,  rescission,  adjustment   of  counter 
demands,  §  587. 
verdicts,  impeachment  by  affidavits,  §  456. 

Terror 

see  Fright. 

elements  of  damage,  mental  suffering,  §  95. 

Texas 

appeal  and  supersedeas  bonds,  instances  of  liability,  specific  conditions, 

§537. 
attachment,  bonds,  exemplary  damages,  §  514. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n, 

principal  sum,  certainty,   §  541. 

stipulations  for  costs  and  attorney's  fees,  §564. 
carriers  of  goods,  breach  of  contract,  remote  consequences,  §  902. 

delay,   liability   where   facts   are  known,    §  913. 

injury  to  or  loss  of  non-marketable  property,  damages,  §  919 

liability  for  partial   loss  of  goods,  value  limited,   §  927. 

limitation  of  liability  by  contract,  interstate  commerce,  §  904. 
carriers  of  passengers,  damages  for  refusal  to  carry,  §  935. 

injury  to  passenger,  mental  anguish  independent  of  other  injury, 
§943. 

liability  for  exemplary  damages,   §  951. 
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contract  for  particular  work,  recovery  by  contractors,  part  perform- 
ance  of  severable   contract,    §  708. 
covenants,   breach,   defenses   and  crossclaims   against  purchase  money, 

§  638. 
covenants  against  incumbrances  as  covenants  running  with  land,  §  625. 
covenants   of  warranty   and   quiet  enjoyment,  breach,  action  by  cove- 
nantee against  remote  covenantor,  §  614. 
expenses,  costs  and  counsel  fees  as  damages,  §  618. 
death  by  wrongful  act,  children's  loss,  deatli  of  parent,  §  1267. 

compensation  for  pecuniary  losses,  exemplary  damages,  §  1263.* 
recovery  for  death  of  child,  §  1272. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
compensation,  effect  of  title  and  nature  of  interest  condemned  and 
purpose  of  use,  §  1077. 
what  is  just  compensation,  §  1063. 
evidence  of  value  and  damages,  §  1089. 
measure  of  compensation,  §  1064. 
evidence,  physical  examination  of  plaintiff,  §  451. 
exemplary  damages,  basis  on  actual  damages,  nominal  damages,  §  405. 

pleading,  matter  of  aggravation,  necessity  of  alleging,  §  422n. 
fraud,  remote  damages,  §  1175. 

injunction  bonds,  recovery  of  costs  and  expenses,  attorneys'  fees,  §  524. 
insurance,  contract  to  replace  or  rebuild,  S  830. 
f  proof  of  loss,  manner  and  tin.e  of  making,  waiver,  §  810. 

total  loss,  what  constitutes,   $  807. 
interest,  compound  interest,  interest  on  instalments  of  interest,   §  375. 

conflict  of  laws,  pleading  and  proof  of  foreign  law,  §  367. 
landlord  and  tenant,  actions  on  covenants  of  lease,  recoupment,  §  876. 
lessee's  right  to  damages  for  injury  to  business,  §§  868,  870. 
partial  destruction,  of  demised  property,  effect  as  to  rent,  §  851. 
malicious  prosecution,  mitigation,  evidence,  §  1240. 
mesne  profits,  damages,  property  withheld,  improvements,  computation 

of  rental  value,  §  996. 
nuisance,  depreciation  in  value  as  damages,  §  1047. 
injury  to  crops  and  trees,  damages,  §  1049. 
remote  consequences,  liability,   §  1051. 
personal  injuries,  actions  maintainable,  prospective  damages,  §  1251n. 
excessive  or  insufficient  verdicts,  power  of  court  over  verdicts,  §  460. 
interest,  actions  for  torts,  §  355. 
loss  of  capacity  for  enjoyment  as  damages,  §  1243. 
railroads,  animals  injured,  interest,  actions  for  torts,  §  355. 
replevin 

bonds,  actions,  damages  recoverable,  §§  502,  505. 

non-liability  of  sureties  for  judgment  in  replevin  suit,  §  503. 
damages,  defendant's  rights,  §1155. 
property  not  returned,  §  1148. 
sales,  breach  of  contract  by  seller,  purchase  price  paid,  damages,  §  656. 
slander  and  libel,  exemplary  damages,  §  1216. 

statutes,  usury,  when  contracts  not  void  for  usury,  §  315.  v 

telegrams,  actions,  form,  parties,  §  972. 

cipher  messages,  negligence  in  transmission,  notice  of  importance, 

§  960. 
delay  in  delivery  of  message,  damages,  T)hysical  pain,  §  965. 
mental  anguish,  damages,  evidence,  §  975. 

grounds  upon  which  liability  is  denied,  §§  976,  978. 
negligence  in  transmission  of  message,  knowledge  of  sender's  pur- 
pose, details,  §  971. 
loss  of  employment  and  profits  of  business,  damages,  §  967. 
liability  when  object  of  sender  is  known,  §  961. 
mitigation  of  damages  by  injured  party,  §  973. 
trespass  to  personal  property,  damages,  mental  suffering,  §  1095. 


INDEX.  6157 

Texas — continued. 

trespass  to  real  property,  occupation  of  land  by   railroads,  damages, 
§  1016. 
trees  and  mining  ores,  liability,  §  1019. 
trover 

damages,  interest  and  value  of  use  of  property,  §  1115. 

place  of  conversion,  liability  of  purchaser,  effect  of  wilfulness, 

§  1110. 
rule  in  particular  states,  §  1111. 
evidence  of  value,  §  1113. 
exemplary  damages,  §  1131. 
special  and  consequential  damages,  §  1129. 
usury,  effect,  contracts  not  void,  for  usury,  §  315. 

recovery  under  usury  statute,  §  317. 
vendor  and  purchaser,  breach  of  contract  by  vendor,  elements  of  dam- 
age, loss  of  bargain,  mitigation,  §  584. 
recovery  on  parol  contract,  §  583. 
rescission,  adjustment  of  counter  demands,  §  587. 
verdicts,  excessive  or  insuflQcient  verdict,  power  of  court,  rule  in  Texas, 
§460. 

Texas  Fever 

animals  injured,  liability  of  carrier,  §  931. 

Theaters  and  Shows 

see  Actors;  Public  Amusements. 

breach   of   contract,   actor's   contract,   liquidated   damages,   stipulation 
when  damages  are  uncertain,  §  292. 
guarantying   arrival  of   troupe   at   theater,   liability  under   special 

circumstances,  contemplation  of  parties,  §  51. 
theatrical  performance,  certainty  of  damages,  anticipated  profits, 
§  60. 
carriers  of  goods 

delay  in  transportation,  liability  of  carriers,  §  905. 

knowledge   of   or   notice   to   carrier   that   goods   must   not   be 

delayed,  §913. 
liability  where  facts  are  known,  §  914. 
special  loss,  liability  for,  §  947. 
carriers    of    passengers,    breach    of    contract,    consequential    damages, 
liability,  under  special  circumstances,  §  51. 
removal  of  passenger  at  wrong  place,  damages  peculiar  to  passen- 
ger, intervening  cause,   §  939. 
contracts  with  actors  for  services,  entire  and  apportionable  contracts, 
performance,    forfeiture    of    wages,    compensation    recoverable, 
§  691. 
exclusion  of  person,  consequential  damages,  injury  to  public,  §  32. 

mental  anguish,  necessity  that  anguish  proceed  from  act  causing 
physical  injury,  §  95. 
gas  fixtures,  destruction  of  property,  damages,  compensation,  §  lOlo. 
intoxicating  liquors  sold,  consequential  damages,  proximate  cause,  act 

of  third  person  as  cause,  §  40. 
landlord  and  tenant,   repairs,   lessor's  liability   for  special  and   conse- 
quential damages,  §  874. 
personal  injuries,  damages,  earning  capacity  diminished,  §  1246. 
telegraphs  and  telephones,  negligent  delay  in  transmission  or  delay  in 
delivery  of  message,  liability  for  loss  of  employment  and  profits 
of  business,  §  967. 
ticket  purchased,  los-es  as  elements  of  damage,  damages  by  relying  on 

performance,  §  81. 
ticket   revoked,   indignity,   breach   of   contract,   damages   as   including 
other  than  pecuniary  elements,  §  92. 
Suth.  Dam.  Vol.  V.— 83. 
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Theaters  and  Shows — continued. 

use  of  drama  enjoined,  injunction  bonds,  damages  recoverable,  damages 
from  restraint  of  injunction,  §  526. 

Thigh  Injured 

carriers   of   passengers,    damages   recoverable    by    passenger,    verdicts 

excessive,  §  953n. 
pleading,  necessity  of  alleging  special  damages,  §  421. 

Threats 

arrest  of  husband,  miscarriage  of  wife,  consequential  damage,  §  19. 

nervous  shock  as  physical  injury,  consequential  damages,  miscel- 
laneous cases,  §  24. 
associations,  exemplary  damages,  liability  of  societies,  §  412. 
blacklisting,  employee,  allowance  of  exemplary  damages,  rule  of  United 

States  Supreme  Court,  §  392. 
carriers  of  passengers,  abusive  language  to  female  passengers,  acts  of 
agents,  liability  of  carrier,  §  943. 
damages  recoverable  by  passenger,  verdicts  excessive,  §  953n. 
threat   of   ejection,   liability   for   carrier   for  exemplary  damages, 
§937. 
intimidation   of   servants,   exemplary   damages,   liability   of   voluntary 

societies,  §  412. 
mitigation  of  damages,  assault,  provocation,  agreement  to  fight,  pay- 
ment of  fine,  §  151. 
personal  injuries,  allowance  of  exemplary  damages  in  actions  for  per- 
sonal injuries,  §  1253. 
trespass,  aggravation  of  damages,  threats  to  burn  house,  ravish  wife, 

etc.,  §  1029. 
trover,  special  and  consequential  damages,  §  1129, 

Threshing  Machines 

delay  in  furnishing,  damages,  loss  of  property,  rental  value,  expenses, 

effect  of  mutual  fault,  §  704. 
repair,  breach  of  contract,  defects  to  be  remedied,  liability  for  expenses 

and  consequential  losses,  §  699. 
sales,  breach   of   contract   by  seller,  delay  in  delivery,  mitigation  of 
liability,  §  666. 
warranty  of  quality,  damages  for  breach,  interest,  expenses  and 
special  injuries,  §  672. 

Tickets 

see  Carriers  of  Passengers. 

railroad  pass,  cause  of  action,  severance,  contract  to  do  several  things 

successively,  or  one  thing  continuously,  §  110. 
contractual  exemptions  from  liability  for  damages,  §  6. 
telegrams,  negligence  in  transmitting  message,  liability  when  object  of 

sender  is  known,  §  961. 

Ties 

replevin,  damages,  increase  in  value  by  defendant,  §  1154. 

Timber 

access,  eminent  domain,  injury  to  property  not  taken,  ascertainment, 

§  1067. 
amount  of  damages,  opinion  evidence,  trees  injured,  §  444. 
bridge  not  repaired,  timber  lost,  consequential  damages,  act  or  omission 

as  proximate  cause  of  injury,  §  29. 
carriers  of  goods,  loss  or  injury  to  property,  proof  of  value,  §  933. 
compensatory    damages,    property    sued   for    improved    by    wrongdoer, 

§102. 
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covenants  of  title,  seizin  and  good  right  to  convey,  measure  of  damages 
for  breach  of  covenants,  consideration  paid  and  interest,  §  593n. 
recovery  of  proportion  of  consideration,  part  of  title  lost,  §  602. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, existence   of  lien,  satisfaction,   §  609. 
partial  breach,  §  609. 
cutting  and  removing 

breach  of  contract,  contractor's  liability,  general  rule,  liability  for 
profits  lost  and  expenses  incurred,  §  698. 
measure  of  damages,  defects  in  work,  necessity  of  remedying, 
liability  for  expenses  and  subsequential  losses,  §  699. 
covenants  against  incumbrances,  definition,  what  are  incumbrances, 

§  620n. 
exemplary  damages,  allowance,  grounds  upon  which  allowed,  §  393n. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 
interest,  actions  for  torts,  §  355. 
license  to  cut,  mitigation  of  damages,  §  154. 
mitigation  of  damages,  §  154. 

consent  of  plaintiff  to  act  complained  of,  §  162. 
measures  of  prevention,  §  157. 

return  of  property,  discharge  of  plaintiff 's  debt,   §  156. 
recoverv  by  contractors,  part  performance  of  severable  contract, 

§708. 
right  to  cut,  breach  of  covenants  against  incumbrance,  damages 

where  incumbrance  is  permanent,  §  628. 
servant's    violation    of    contract,    recoupment   of   damages,   conse- 
quential losses,  §  695. 
wrongful  cutting,  special  damages,  necessity  of  alleging,  §  420. 
destruction,  injury  to  property,  security  diminished,  measure  of  dam- 
ages, §  i034. 
eminent  domain,  compensation,  injuries  to  various  interests,  damages 
in  favor  of  tenant,  §  1081. 
injury  to  property  not  taken,  ascertainment,  §§  1066,  1070. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 

injunction,  suspension  of  owner 's  control  of  property,  §  528. 
injuries  to  trees,  eminent  domain,  injury  to  property  not  taken,  ascer- 
tainment of  damages,  facts  which  may  be  considered,  §  1070. 
floods,  cause  of  action,  entirety,  successive  actions,  for  damage  to 

real  property,  §  114. 
irrigation    districts,   breach    of   contracts,   consequential   damages, 

§52. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
leases,  repairs,  covenants  by  lessee  for  repairs,  measure  of  liability  for 

not  making  repairs,  §  858. 
mesne  profits,  action  for,  damages  recoverable,  consequential  and  puni- 
tive damages  §  994. 
nuisance,  injuries  to  trees,  etc.,  damages  recoverable,  value  of  trees, 
§  1049. 
remote  consequences,  liability,  §  1050. 
opinion  evidence,  amount  of  damages,  opinions  of  witnesses,  admissi- 
bility, §  444. 
protection    prevented,    injunction    bonds,    damages    from    restraint    of 

injimction,  §  527. 
replevin,  damages,  increase  in  value  by  defendant,  §  1154. 

measure  of  damages,  §  1144. 
sales 

acceptance  of  goods,  liabilitv  for  not  accepting,  remedies  of  seller, 
§  647. 
refusal  to  accept  property  ]iroduced  according  to  order,  dam- 
ages, remote  losses,  §  649. 
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Timber — continued, 
sales — continued. 

bills  and  notes,   consideration,  parol  evidence  to  show  defect  of 

consideration,  §  553. 
breach    of    contract,    damages    recoverable    by    purchaser    against 
vendor  of  land,  oral  contract,  §  583. 
liabiLty  for  profits  lost  and  expenses  incurred,  §  698. 
non-delivery   of   property   contracted   for,   consequential    dam- 
ages, illustrations,  §  663. 
property  not  in  market,  recovery  of  lost  profits,  §  652. 
delay  in  delivering  property,  damages,  action  by  purchaser  against 

seller,  §  66-i. 
executed  sales,  recovery  by  seller  after  rescission  of  contract,  price 

fixed  by  third  party,  §  653. 
fraud,  false  representations,  recovery  of  purchase  money  and  inter- 
est, failure  of  title,  §  1174. 
warranty  as  to  quantity  or  quality,  breach,  damages,  general  rule, 
§  670. 
existence  of  warranties  of  quality,  §  667. 
implied  or  express  warranty  of  quality,  §  667. 
interest,  expenses  and  special  injuries,  §§  673,  674. 
Avarranty  of  title,  breach,  measure  of  damages,  §  669. 
salvage  service,  amount  recoverable,  derelict  property,  §  720. 
servants,   act   of,   recoupment   of   damages,  consequential  losses,   em- 
ployee 's  liability  for  ^dolation  of  contract,  §  695. 
trespass  to  real  property,  cutting  trees,  treble  damages,  §  1031. 
shade  trees,  eminent  domain,  injury  to  property  not  taken,   ascertain- 
ment of  damages,  facts  which  may  be  considered.  §  1066. 
mitigation  of  damages,  trespass  to  real  property,  §  1027. 
trees    converted    to    timber,    elements    of    damage,    property    sued    for 

improved  by  wrongdoer,  §  102. 
trespass  to  personal  prorerty,  damages  exceeding  compensation,  exem- 
plary damages,  §  1092. 
mitigation  of  damages,  §  1104. 
trespass  to  real  property,  additional  injury  to  land  beyond  taking  away 
timber  and  minerals,  liability,  §  1021. 
consequential  damages  for  torts,  liability,  illustrations,  §  18. 
crops,  destruction  of  and  injury  to  growing  crops,  damages,  §  1023. 
interest  on  damages,  §  1026. 
license,   damages   where   person   in   possession    under   license   sues, 

§  1012. 
mitigation  of  damages,  §  1027. 
railroads,   occupation   of  land   by   railroad,  liability   for   damages, 

rental  value,  §  1016. 
remediable  injuries,  estimate  of  damages,  §  1018. 
tenants,  damages  in  suit  by  tenants,  §  1012. 
trees,  liability  for  destroying  trees  or  timber,  §  1019. 
measure  of  damages,  trespass  by  mistake,  §  1020. 
trover 

measure  of  damages,  liabilitv  of  purchaser,  effect   of  wilfulness, 
§  1110. 
value  of  property  enhanced  by  defendant,  §§  1126,  1128. 
mitigation  of  damages,  payment  of  taxes,  §  1138. 
use  prevented,  injunction  bonds,  damages  recoverable,  damages  from 

restraint  of  injunction.  §  527. 
vendor   and   purchaser,  breach   of  contract  by   vendor,   adjustment   of 

counter  equities  in  specific  performance,  §  588. 
waste,  injuries  to  property,  remainders  and  reversions,  damages  recov- 
erable, §  1034. 

Time 

carriers  of  goods,  freight  charges,  time  when  freight  is  due  and  earned, 
§  887. 
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computation,  liquidated  damages,  manner  of  liquidating,  computation, 

of  time,  §  281. 
evidence  of  payment,  lapse  of  time,  §  233. 
interest,  suspension,  tender  stopping  interest,  time  of  making  tender, 

§  385. 
rent,  apportionment  of  rent,  §§  849,  850. 
sales 

acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,  damages,  remote  losses,  §  649. 
right  to  return  property,  §  650. 
breach  of  contract  by  seller,  non-delivery  of  property  not  in  market, 

recovery  of  lost  profits,  §  652. 
breach  of  warranty,  remedies,  rescission,  return  of  goods,  §  668. 
executed  sales,  recovery  by  seller  of  full  value,  payment  l>v  bill  or 
note,  §  644. 
tender,  time  of  making  tender,  §  262. 

vendor  and  purchaser,  necessity  tliat  vendor  convey  perfect  title,  §  572. 
recovery  by  vendor  when  contract  does  not  fix  price,  §  575. 
title,  time  for  conveyance  of  good  title,  §  572. 

Time,  Loss  of  • 

attachment  bonds,  damages  recoverable,  §  512. 

recovery  of  costs  and  expenses  of  attachment  suit,  §  516. 
carriers   of  goods,   delivery,  refusal  to  deliver,  recovery  for  time  and 

expenses  of  obtaining  property,  §  911. 
carriers  of  jjassengers,  alighting  at  wrong  place,  damages,  loss  of  time, 
expenses,  expc^ure,  §  938. 
negligence    or   breach    of    duty,    damages,   recoverable,    nature    of 
injury,  §942. 
evidence,  loss  of  business,  earning  capacity,  §  945. 
contracts  for  services  of  attorney,  evidence  of  value,  §  682. 
contracts  for  work,  liability  of  employer  for  delaying  or  stopping  work, 

consequential  losses,  mitigation  of  damages,  §  713. 
covenants   of  seizin   and   good   right   to   convey,  breach,  mitigation   or 

prevention  of  damages,  §  601. 
damnum  absque  injuria,  prosecution  of  groundless  action  in  good  faith, 

§3. 
elements  of  damage,  personal  torts,  §  93. 

fraud,  measure  of  damages,  expenditures,  loss  of  time,  §  1171. 
injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 

recovery  of  costs  and  expenses,  attorney 's  fees,  §  524. 
landlord  and  tenant,  covenants  of  landlord,  breach,  special  and  conse- 
quential damages,  §  865. 
losses  as  elements  of  damage,  labor  and  expenditures,  §  80n. 
malicious  prosecution,  elements  of  damage,  §  1237. 
mitigation  of  damasres,  measures  of  prevention  of  damage,  return  of 

property,  §  156. 
personal  injuries,  future  damages,  §  123. 

injuries   to  wife,   parties,  joint   right   or  liability   for  tort,   deter- 
mination, §  137. 
loss  of  time  as  element  of  damage,  §  1246. 

measure  of  recovery  for  loss  of  time,  §  1249. 
personal  torts,  elements  of  damage,  §  93. 
pleading,  items,  necessity  of  itemizing  damages  in  pleadings,  §  424. 

special  damages,  necessity  for  alleging,   §§420,  421. 
sales,  warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
special  damages,  necessity  of  alleging,  §  421. 

vendor  and  purchaser,  breach  of  contract  by  vendor,  elements  of  dam- 
ages, loss  of  bargain,  mitigation,  §  584. 
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Time,  Loss  of — continued. 

vendor  and  purchaser — continued. 

damages  recoverable  by  purchaser  against  vendor  of  land,  default- 
ing vendee 's  rights,  §  585. 
elements  of  damage,  mitigation,  §  584. 
damages  recoverable   by  vendor  against  purchaser,  necessity  that 
seller  convey  perfect  title,  effect  of  condemnation  proceed- 
ings, §  572. 

Tobacco 

marine  insurance,  valued  policies,  admiralty  and  fire,  §  806. 
sale,  factor's   duties,   sale,  measure  of  liability,  sale  at  unauthorized 
price,  §  778. 

Tools 

delay  in  transportation  by  carrier,  negligence,  proximate  cause,  §  903. 

injury  to  pitchfork,  nominal  damages,  right  to,  §  11. 

repair,  consequential  damages,  breach  of  contract,  proximate  conse- 
quences of  breach,  §  45n. 

replevin,  consequential  damages,  damages  arising  naturally  and  proxi- 
mately from  wrong,  §  1146. 

trover,  special  and  consequential  damages,  §  1129. 

Torrens'  Act 

see  Abstract  of  Title;  Eegistration  of  Title. 

covenants,  warranty  and  quiet  enjoyment,  breach,  measure  of  damages, 
value  of  land  at  time  of  loss,  §  608. 

Torts 

see  also.  Admiralty. 

accord  and  satisfaction,   payment   of  part  of  debt,  agreement  to   dis- 
charge whole,  §§  248,"  248a. 
agents 

liability  to  third  persons,  torts,  §  800. 

joint  and  several  liability  for  torts,  §  140. 
violation  of  duty  by  agent,  remedies,  §  768. 
aggravation,  necessity  of  alleging  matters  of  aggi'avation,  §  422. 
assessment  of  damages,  admission  of  damages  by  default  or  demurrer, 
§  429. 
reduction  of  damages,  evidence  of  defendant,  §  430. 
attorney  's  fees,  exemplary  damages,  enhancement  and  mitigation,  §  404. 
bills  and  notes,  partial  failure  of  consideration,  nature  of  defense,  cross 

action,  §  546. 
carriers  of  passengers,  duty  of  carrier,  protection  of  passenger,  §  94] 
nature  of  obligation,  liability  of  carrier  in  tort,  §  934. 
remedies,  action  in  tort,  breach  of  contract,  §  934. 
cause  of  action 

entirety,  continuance  of  wrong  not  presumed,  §  126. 

continuous  breach  of  contract  or  infraction  of  rights  not  an 

entirety,  §  125. 
damage  to  real  prorerty,  §  116. 
'splitting,  contract  to  do  several  things  successively,  or  one  thing 
continuously,  §  110. 
necessity  and  advantage  of  successive  actions,  §  127. 
certainty  of  damages,  tortious  interference  with  business,  §  70. 
compensatory  damages,  motive  as  affecting  damages,  tort  actions,  §  100. 
conflict  of  laws,  interest,  effect  of  change  in  law  of  place  of  contract, 
§368. 
measure  of  damages,  law  governing;  breach  of  contract  and  tort. 
§7. 
consequential  damages,  §  16. 

act  complained  f^^  must  be  efficient  cause  of  damage,  §  30. 
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breach  of  contract,  damages  contemplated  by  parties,  §  45. 

proximate  consequences  of  breach,  §  45. 
certainty  of  damages,  necessity,  proximate  result  of  act  or  omis- 
sion, §  53. 
extension  of  liability  by  statutes,  §  16. 
illustrations,  §§  17,  19. 

what  constitutes,  award  for  probable  consequences,  §  15. 
contracts  for  services,  discharge  of  servant,  allowance  of  wages,  deduc- 
tions, §  686. 
direct  damages,  what  constitutes,  §  14. 
distinction    between    consequential    liability    in    tort    and    on    contract, 

§§48,  49. 
elements  of  damage,  distinctions  in  matter  of  proof,  §  104. 

losses,  expenses  incurred  to  prevent  or  lessen  damage,  §§  88,  90. 
motive,  tort  actions,  §  100. 
personal  torts,  §  93. 

property  sued  for  improved  by  wrongdoer,  §§  102,  103. 
value  of  property,  §  105. 
evidence,  adaptation  of  evidence  to  damages  claimed,  §  437. 

proof  of  pecuniary  items  by  plaintiff,   §  441. 
exemplary  damages 

allowance,  difference  of  views,  §  391. 

rule  of  United  States  Supreme  Court,  §  392. 
basis  of  exemplary  damages  on  actual  damages,  nominal  damages, 

§  406. 
compensation  for  wrongs  done  with  bad  motive,  violation  of  con- 
tract, §390. 
denial    or    restriction    of    exemplary    damages,    reasons    for    rule, 

§§  395,  396. 
enhancement   and   mitigation  of  exemplary  damages,   §  404. 

wealth  of  defendant,  scope  of  inquiry,  §  405. 
grounds   authorizing  allowance  of  exemplary   damages,   §  393. 
parties  liable,  liability  of  master  for  acts  of  servants,  §§  408-411. 
penal  offenses,  §  402. 
express    indemnity,    contribution    or    indemnity    between    wrongdoers, 

basis  upon  which  made,  §  764. 
highways  and  streets,  repair,  right  of  indemnity  of  municipality,  parties 

contracting  to  repair,  §  83. 
illustrations  of  consequential  damages,  §  18. 
indemnity,   liability   for   losses   and   expenses,   proximate   result   of   act 

complained  of,  §  84. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 

injunction,   §§  526,  527. 
interest,  allowance,  judgments,  §  333. 
as  compensation,   §  320. 
money  obtained  by  extortion  or  fraud,  or  wrongfully  withheld  or 

disposed  of,  §  354. 
right  to  interest,   §§300,  321n. 

suspension,  tender  stopping  interest,  unliquidated  damages,   §  384. 
torts,  §355. 

unliquidated  demands,  §  348. 
intervening  cause,  what  constitutes,   §  37. 

invasion  of  rights,  presumption  of  injury,  right  to  damages,  §  2. 
joint  injury,  entirety  of  causes  of  action,  damages  to  parties  jointly, 

§  128. 
joint  right  or  liability,  determination  of,  §  137. 
exemplary  damages,  joint  liability  for,  §  407, 
parties  injured,  entirety  of  tortious  act,   §  138. 
payments,  who  may  make  payments,  §  230. 
release  by  or  to  one  or  several  claiming  or  liable,  effect,  §  257. 
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release,  what  constitutes,  covenant  not  to  sue,  §  259. 
wrongful    attachment,    damages    recoverable,    joint    tort    feasors, 
§513. 
judgment,  necessity  of  judgment  following  verdict,  §  466. 
leases,  business,  recovery  for  damages  to  business  of  lessee,  §  868. 

covenant  for  quiet  enjoyment,  breach  of  covenant,  general  rule  of 
damages,  §  864. 
what  constitutes  breach,   §  863. 
covenants,  recoupment  by  either  lessor  or  lessee,  §  876. 
eviction  of  lessee,  recovery  of  rent  barred,  §  848. 
repairs,  covenant  by  lessor  to  repair,  breach  of  covenant,  measure 
of  liability,  §  872. 
losses  as  elements  of  damages,  expenses  to  prevent  or  lessen  damages, 

§88. 
mental  anguish,  necessity  that  anguish  proceed  from  act  causing  physi- 
cal injury,  §  95. 
mitigation  of  damages,  extent  of  duty  to  lessen  or  prevent  damage,  §  90 
motive,  right  to  compensation  not  affected  by  motive,  §  98. 
nature  of  action,  consequential  damages,  passenger  directed  to  leave 

train  three  miles  from  destination,  liability  for  injuries,  §  36. 
nominal  damages,  illustrations  of  right  to  nominal  damages,  §  10. 
object  of  law  of  damages,  award  of  compensation,  §  12. 
officers   as   trustees,   bonds,   liability   of   public   officers,   adjustment   of 

liability  between  sets  of  sureties,  §  481. 
officer's   neglect,   measure   of   damages   against   officers   for   neglect   of 

duty,  nominal  damages,  §  490. 
official  bonds,  private  injuries  covered  by  official  bonds,  §  487. 
parties,  general  and  special  owners,  §  139. 

joint  and  several  liability  for  torts,  §§  140,  141. 
acts  of  members  of  partnership,  §  142. 
civil  damage  laws,  §  142. 
joint  liability,  extinguishment  or  severance,  §  136. 
joint  right  or  liability,  determination,  principles,  §  137. 
misjoinder  of  plaintiffs,  objection  as  fatal,  §  134. 
parties  injured,  entirety  of  tortious  ?ct,  §  138. 
personal  torts,  verdicts,  excessive  or  insufficient  verdict,  power  of  court, 

§460. 
pleading,  necessity  of  demand  of  damages  in  code  complaint,  §  415, 

traverse,  matters  of  aggravation  not  traversable,  §  423. 
profits,  required  certainty  of  anticipated  profits,  §§  59,  60. 
prospective  damages,  certainty  of  proof,  §  121. 
release,  construction,  extrinsic  evidence,  §  255. 
remedies,  agency,  remedies  of  principal  against  agent,   §  768. 
right  to  damages,  nature,  survival,  §  7. 
salvage  service,  nature  of  peril,  dutv  of  claimant,  who  may  be  salvors, 

§  716. 
set-off,    counterclaim    and    recoupment,    connection    between    cause    of 
action  and  crossclaim,  §  183. 
crossclaim  must  rest  on  contract  or  subject  matter  of  action,  §  178. 
crossclaims  between  landlord  and  tenant,  §  182. 
liquidated  and  unliquidated  damages,  §  185. 
special  damages,  necessity  of  alleging,  §  420. 

suretyship,    surety 's    remedies    for    indemnity,    contribution    between 
co-sureties,  §  764. 
who  are  co-sureties,  proof  of  relationship,  bonds  in  legal  proceed- 
ings, contribution  in  cases  of  tort,  §  755. 
telegrams,    delay    in    transmission    of    messages,    damages   recoverable, 

§  961. 
tender  stopping  interest,  unliquidated  damages,  §  384. 


INDEX.  6165 

Torts — continued. 

trespass  to  real  property,  aggravation,  special  damages,  §  1028. 

exemplary  damages,  mitigation,  §  10o2. 
vendor  and  purchaser,  damages  recoverable  by  vendor  against  purchaser, 

recoupment  for  defect  of  title  and  for  tort,  §  573. 
verdicts,  general  verdict  on  several  counts,  §  462. 
interest  on  verdict  before  judgment,  §  388. 
necessity  that  judgment  follow  verdict,  §  466. 
parties,  verdict  where  there  are  several  parties,  §  463. 

Towage 

breach  of  contract,  damages,  loss  of  property,  rental  value,  expenses, 
effect  of  mutual  fault,  §  704. 
liability    under    special  'circumstances,    contemplation    of    parties, 
§51.. 
exclusion  of  vessel  from  water  channel,  consequential  damages,  bvf^ach 

of  statutory  duties,  §  32. 
salvage  service,  requisites,  parties  liable,  §  715. 

Tower  Falling 

death,  consequential  damages,  liability,  §  18. 

Towns  and  Townships 

defenses,  circuity  of  action,  operation  of  principle  in  favor  of  plaintiff, 

§145. 
highways  and  streets,  duty  to  keep  in  safe  condition,  §  26. 
interest,  allowance  against  government,  §  332. 
mitigation  of  damages,  official  negligence,  §  160. 
official  bonds,  measure  of  damages,  against  sureties,  §  488. 

Trade   Journals 

agreement  not  to  enter  judgment,  consequential  damages,  breach  of  con- 
tract, proximate  consequences  of  breach,  illustrations,   §  46. 

Trade-Marks 

Ch.  XXXIII,  §§  1200-1202. 

infringement,    damages,    measure    of   damages   in    equity    and    at   law, 
§§ 1201,  1202. 
exemplary  damages,   §  1202. 

interest,  allowance  of  interest  on  profits,  §  1202. 
nature  of  wrong,  §  1200. 
parties  defendant,  §  1200. 
nature  of  right  to  trade-marks,  §  1200. 

sales,  breach  of  contract  bv  seller,  good-will  sold,  certaintv  of  proof, 
§658. 

Trade  Unions 

blacklisting  employees,  exemplary  damages,  allowance,  in  what  actions 

recoverable,  §  392. 
exemplary  damages,  liability  of  voluntary  societies,  §  412. 
expulsion  from 

consequential  damages,  mental  suffering,  §  24. 

proximate  consequences  of  act  or  omission,  wilful  or  malicious 
injuries,  §  44. 
exemplary    damages,    allowance,    rule    of    United    States    Supreme 
Court,  §392. 
strike,  servant 's  violation  of  contract,  recoupment  of  damages,  conse- 
quential losses,  §  695. 
threats,  exemplary  damages,  liability  of  societies,  §  412. 

Trading  Stamps 

certainty  of  damages,  contingent  advantage,  §  72. 
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Transcript 

see  Appeal  and  Error. 

Transportation 

see  Carriers  of  Passengers. 

Traveling  Salesman  •     ■     ^     <■  en 

certainty  of  damages,  contract  between  agents  and  principals,  §  by. 

Treble  Damages 

see  Exemplary  Damages. 

bonds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  537. 

verdicts,  damages,  statutory,  double  and  treble  damages,  power  of  court 
or  jury,  §  464. 

Trees 

see  Timber. 

Trespass 

see  also,  Animals ;  Arrest ;  Assault  and  Battery ;  Carriers  of  Passengers ; 
Covenants;  Infants;  Malicious  Prosecution;  Trover,  and  similar 
titles, 
abusive   language,   consequential   damages,   proximate  consequences   of 

act  or  omission,  wilful  or  malicious  injuries,  §  44. 
agency,  indemnity,  right  to  indemnity,  unlawful  acts,  §  794. 
aggravation,  amount  of  damages,  opinion  evidence,  §  444. 

threats  to  burn  house,  ravish  wife,  etc.,  §  1029. 
assessment  of  damages 

jury,  assessment  of  damages  without  jury,  §  428. 
when  new  trial  may  be  called,  §  433. 
attachment  bonds,  damages  recoverable,  §  512. 
cause  of  action 

entirety,  continuance  of  wrong  not  presumed,  §  126. 

continuous  breach  of  contract  or  infraction  of  rights  not  an 

entirety,  §  125. 
damages  to  real  property,  §§114-116. 
double  remedies,  §  119. 
splitting,  contract  to  do  several  things  successively,  or  one  thing 
continuously,  §  110. 
cause  of  action  not  divisible,  §  106. 
consequential  damages  for  torts,  §  18. 

act  of  injured  party,  fraud  and  exposure  to  peril,  §  39. 

liability  as  affected  by  extraordinary  circumstances,  illustrations, 

§35. 
liability  of  carriers,  extraordinary  circumstances,  §  36. 
proximate   consequences   of   act   or   omission,  wilful   or  malicious 
injuries,  §  43. 
contribution  or  indemnity  between  wrongdoers,  §  764. 
distinctions,  nuisance,  general  principles  of  the  law  of  nuisance,  differ- 
ence from  trespass,  §  1036. 
elements  of  damage,  losses,  expense  incurred  to  prevent  or  lessen  dam- 
ages, extent  of  duty,  §  90. 
mental  suffering,  §  95, 

property  sued  for  unproved  by  wrongdoer,  §§  102,  103. 
eminent  domain,  compensation,  injuries  to  various  interests,  damages 

in  favor  of  tenants,  §  1081. 
exemplary  damages,  allowance,  difference  of  views,  §  391. 
grounds  authorizing  allowance,  §  393. 
in  what  actions  recoverable,   §  306. 
joint  liability  for,  §  407. 
liability  of  public  officers,  §  415. 
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malice  in  law  and  malice  in  fact,  §  394. 
parties  liable,  master 's  liability  for  acts  of  servant,  §  408. 
restriction  or  denial  of  exemplary  damages,  §  397. 
rule  of  United  States  Supreme  Court,  §  392. 
express  indemnity,  contribution  or  indemnity  between  wrongdoers,  basis 
upon  which  made,  §  764. 
damages  recoverable,  mental  and  physical  suffering,  liability   by 
original  trespass,  §  763. 
fright,  liability  for  fright,  entering  dwelling  in  night-time,  §  1029. 
guaranty,  contracts  not  to  be  extended  by  construction,  illustrations, 

§726. 
injunction    bonds,    damages    recoverable,    damages    from    restraint   of 
injunction,  §  526. 
liquidated  damages,  alternative  contracts,  §  282. 
interest  in  actions  for  torts,  §  355. 

issues,  effect  of  not  answering  allegation  of  damage,  §  416. 
joint  liability,  exemplary  damages,  joint  liability  for,  §  407. 
landlord  and  tenant,  actions  for  use  and  occupation,  measure  of  recov- 
ery, evidence,  §  842. 
business,  recovery  for  damages  to  business  of  lessee,  §§  868,  869. 
consequential  damages,  right  to  recover  for  mental  suffering,  §  24. 
covenants,  breach,  exemplary  damages,  §  866. 

recoupment  by  either  lessor  or  lessee,  §  876. 
covenants  for  quiet  enjoyment,  what  constitutes  breach,  §  863. 
eviction  of  tenant,  consequential  damages,  proximate  consequences 

of  act  or  omission,  wilful  or  malicious  injuries,  §  44. 
lessee 's  right  to  damages  for  injury  to  business,  §  868. 
malicious  prosecution,  damages,  injuries  to  property,  trespass,  §  1235. 
malicious  trespass,  aggravation  and  special  damages,  §  1029. 
mental  anguish,  necessity  that  anguish  proceed  from  act  causing  physi- 
cal injury,  §  95. 
mitigation  of  damages,  §  154. 

consent  of  plaintiff  to  act  complained  of,  §  162. 
extent  of  duty  to  lessen  or  prevent  damages,  §  90. 
measures  of  prevention  of  damage,  return  of  property,  §  156. 
no  mitigation  when  benefit  not  derived  from  defendant,  §  158. 
pleading,  §  166. 

res  gestae,  fuller  proof  of  res  gestae  in  trespass,  negligence,  etc., 
§159. 
mortgages,   injunction   bonds,    damages   from  restraint   of   injunction, 

§  526. 
nominal  damages,  illustration  of  right  to,  §  10. 

officer's    neglect,    attachment    bonds,    wrongful    attachment,    damages 
recoverable,  §  512. 
measure  of  damages  against  sureties  on  official  bonds,  §  488. 
official  bonds,  measure  of  damages  against  sureties,  §  488. 

private  injuries  covered  by  official  bonds,  §  487. 
opinion  evidence,  amount  of  damages,  opinions  of  witnesses,  admissi- 
bility, §444. 
parties,  general  and  special  owners,  §  139. 

joint  and  several  liability  for  torts,  §§  140,  141. 

entirety  of  causes  of  action  as  to  parties  injured,  §  138. 
parties  injured,  entirety  of  tortious  act,  §  138. 

personal  injuries,  allowance  of  exemplary  damages  in  actions  for  per- 
sonal injuries,  §  1253. 
personal  property,  trespass  to,  Ch.  XXVri,§§  1092-1107. 

aggravation   increasing   damages,   injuries   to   feelings,   exemplary 

damages,  §  1095. 
certainty  of  damages,  §  1093. 
damages  exceeding  compensation,  exemplary  damages,  §  1092. 
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exemplary  damages,  mitigation,   §  1095. 

expenses,  recovery  of  expense  for  disposing  of  animal  killed,  §  1103. 
feelings  injured,  aggravation  increasing  damages,  §  1095. 
interest,  damages  for  taking  or  destroying  property,  §  1096. 
market  value  of  property,  damages  recoverable,  §  1098. 

value  of  non-marketable  property,  ascertainment,   §  1099. 
mitigation  of  damages,  §  1104. 

application  of  property  to  ovrner's  benefit,   §§1105-1107. 

evidence,  §  1107. 

ownership  of  property,  motive,  §  1107. 
remedy,  comprehensiveness   of  remedy,   §  1094. 
replevin  as  bar  to  action  of  trespass,  §  1146. 
special  and  consequential  damages,  §§  1100-1102. 
taking  or  destroying  property,  interest,  value  of  use,  §  1096. 
title  of  interest  of  plaintiff  in  property,  amount  of  damages  recov- 
erable, §  1097. 
trespass  from  beginning,  damages,   §  1107. 
pleading,   aggravation,   necessity   of   alleging   matters   of   aggravation, 
§422. 
issues,  effect  of  not  answering  allegation  of  damage,  §  416. 
mitigation,  §  165. 

traverse,  matters  of  aggravation  not  traversable,  §  423. 
process,  mental  anguish,  necessity  that  anguish  proceed  from  act  caus- 
ing physical  injury,  §  95. 
prospective  damages,  certainty  of  proof,  §  122n. 
real  property,  trespass  to 
action,  gist  of,  §  1009. 

trespass,  quare  clausum  fregit,  nature  of  action,  §  1010. 
additional   injury    to   land,   liability,   timber   and   minerals   taken 

away,  §  1021. 
administrator,  action  by,  parties,   §  1009. 
aggravation  and  special  damages,  §§  1028-1030. 

injury  to  personal  property,  §  1030. 

taking  and  carrying  away  personal  property,   §  1030. 
benefit  received,  measure  of  damages,  §  1014. 

mitigation  of  damages,  §  1027. 
cause  of  action,  joinder,  suit  by  executors,  damages,  §  1013. 
color  of  title,  damages  where  person  in  possession  under  color  of 

title  sues,  §  1012. 
compensatory  damages,  §  1011. 

crops,  destruction  of  and  injury  to  growing  crops,  damages,  §  1023. 
damages,  measure  of  damages,  benefit  received,   §  1014. 
definition  of  trespass,  §  1010. 
destruction  of  property,  damages,  §  1015. 
encroachment,  remediable  injury,  damages,  §  1018. 
executors,  action  by,  damages,  §  1013. 
exemplary   damages,   circumstances   justifying,    §  1095. 

circumstances  of  outrage,  insult,  destruction  of  personal  prop- 
erty, §  1031. 

mitigation,  §  1031. 

negligence,  double  or  treble  damages,   §  1031. 

ratification  of  unauthorized  acts  of  officers,  §  1031. 

restriction  and  denial,  §  397. 
expenses,  mitigation  of  damages,  §  1027. 
fence's,  destruction  of  fences,  injury,  damages,  §  1024. 
fixtures,  remediable  injury,  damages,   §  1018. 
humiliation,  mitigation  of  damages,   §  1027. 
husband  and  wife,  action  by,  parties,  §  1009. 
ice,  damage  for  destruction  of  carrying  away  of  ice,  §  1022. 
improvements,  mitigation  of  damages,  §  1027. 
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injury  to  inheritance,  rights  of  parties  not  in  possession,  §§  1033, 

1034. 
interest  on  damages,  §  1026. 
licensee,  action  ty,  damages,  §  1012. 
mining  ores,  liability  for  destroying  mining  ores,  §  1019. 

measure   of   damage   for   taking  and  carrying   away,   royalty 

rule,  §  1020. 
value  as  affected  by  defendant 's  acts,  §  1020, 
mitigation  of  damages,   §  1027. 

breaking  and  entering  house,  intent  to  ravish  woman,  §  1027. 
evidence  disclosing  fact  reducing  injury,   §  159. 
parties,  who  may  sue,  §  1009, 

husband  and  wife,  property  of,  §  1009. 
party  walls,  injuries,  damages  recoverable,  §  1025. 
permanent  injury,  estimate  of  damages,  §  1017. 
pleading,  matter  of  aggravation,  necessity  of  alleging,  §  422. 

traverse,  S  42,'!. 
possessor,  action  by,  damages,  §  1012. 

parties  who  may  sue,  §  1009. 
presumption  of  possession,   §  1009. 
railroads,  occupation  of  land  by  railroad,  liability  for  damages, 

rental  value,  §  1016. 
remediable  injury,  damages,  §  1018. 
remedy,  scope,  §  1010. 

replevin  as  bar  to  action  of  trespass,  §  1146. 
special  damages,  aggravation  of  damages,  §§  1028-1030. 
tenants,  action  by,  damages,  §  1012. 
trees,  liability  for  destroying  trees,  conversion  as  principal  wrong, 

value  as  affected  by  defendant's  acts,  §§1019,  1020. 
value,  remediable  injury,  damages,  §  1018. 
water,  diversion  of  water,  damages,  §  1022. 
recoupment  and  counterclaim,  connection  between  cause  of  action  and 

crossclaim,  §  183. 
recoupment  between  vendor  and  purchaser,  §  184. 
searches 

trespass,  malicious  search  for  stolen  property,  §  1029, 

search    for    intoxicating    liquors,    damages    for    humiliation, 
mental  anguish,  §  1029. 
seduction,  aggravation  of  damages,  action  of  trespass,  §  1030. 
slaves  carried  away,  consequential  damages,  §  17. 

mitigation   of   damages,   pleading,   necessity   of   pleading   facts   in 
mitigation,  §  166. 
street    railroads,   employees   permitting'  children  to   ride   on   platform, 

consequential  damages,   §  42. 
suretyship,  contract  not  to  be  extended  by  construction,  §  726. 

express  indemnity,  damages  recoverable,  mental  and  physical  suf- 
fering, trespass,  §  763. 
verdicts,  excessive  or  insufficient  verdict,  power  of  court,  §  460. 

parties,  verdict  where  there  are  several  parties,  §  463. 
.wilful  or  malicious  injuries,  consequential  damages,  §§43,  44. 

Trespass  to  Try  Title 

ad  damnum,  limit  of  recovery,  erroneous  claim  of  damages,  §  417n. 

appeal  and  supersedeas  bonds,  instances  of  liability,  specific  conditions, 
§  537. 

bonds,  conditions,  instances  of  liability  under  statutes  specifying  cer- 
tain conditions  of  appeal  bonds,  §  537. 

vendor  and  purchaser,  breach  of  contract  by  vendor,  rescission,  adjust- 
ment of  counter  demands,  §  587. 
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Trial 

admissions,  payment  of  money  into  court,  admission  of  cause  of  action, 

§435. 
conduct  of  counsel,  slander  and  libel,  exemplary  damages,  §  1216. 
discretion  of  court,  amendment  and  correction  of  verdict,  §  458. 

injunction   bonds,   damages,   costs   and  expenses,   attorneys'   fees, 

§524. 
personal  injuries,  physical  examination  of  plaintiff,  discretion  of 

court,  §  451. 
value,  evidence,  admissibility,  §  445. 
Federal  Employers'  Liability  Act,  questions  for  jury  in  actions  under, 
§  1357. 
special  interrogatories  in  actions  under,  §  1356. 
remarks  of  counsel,  breach  of  marriage  promise,  amount  of  damages, 

enhancement  of  damages,  §  986. 
verdicts 

excessive  or  insufficient,  power  of  court,  §  460. 

setting  aside,  §  459. 
necessity  that  judgment  follow  verdict,  §  466. 

Triviality 

violation  of  rights,  actual  damages,  right  to  nominal  damages,  §  11. 

Trover  and  Conversion 

Ch.  XXVIII,  §§  1108-1142. 

account  stated,  conversion  of  money  securities,  §  1132. 
action,  nature  of  action,  §  1108. 

agents,  bills  and  notes,  measure  of  liability  of  agents  for  defaults  in 
regard  to  commercial  paper,  §§  775n,  776. 
indemnity,  agent's  right  to  indemnity  for  losses  or  damages,  §  793. 
reimbursement,  agent 's  rights,  mode  of  doing  business,  §  792. 
stock  received  in  violation  of  trust,  liability  of  agent  to  principal, 
§773. 
attachment    bonds,    express    indemnity,    damages    recoverable,    costs, 
expenses  and  attorney's  fees,  remote  and  consequential  losses, 
§762. 
attorney's  fees,  §1130. 

bailments,  losses  as  elements  of  damage,  what  losses  consist  of,  §  79. 
bankruptcy,  recovery  of  value  of  property  sold  in  bankruptcy  proceed- 
ings, §  1116. 
bills  and  notes,  interest,  allowance  of  interest  on  judgments,  §  334. 

recoupment  and  counterclaim,  acts  which  may  be  basis  of  recoup- 
ment, §  181. 
bonds,  money  securities,  conversion,  action,  measure  of  damages,  §  1132. 

value  of  property,  elements,  evidence,  §  448. 
carriers  of  goods,  loss  of  or  injury  to  goods,  compensation  on  basis  of 
market  value,  §  918. 
,  damages  where  there  are  successive  carriers,  effect  of  Carmack 
Amendment,  §  932. 
qualification   of   carrier's   liability   by   notice,   effect   of   Carmack 

Amendment,    §  926. 
recovery  for  expenses  and  labor  in  lessening  loss,  §  921. 
cause  of  action 
entirety,  §  106. 

double  remedies,    §  119. 
mistake  of  remedy,  effect,  §  106. 

severance,  contract  to  do  several  things  sucessively,  or  one  thing 
continuously,  §  110. 
compensatory    damages,    property   sued   for   improved   by   wrongdoer, 

§103. 
consequential  damages,  §  1129. 

certainty,  recovery  of  items  of  damages  which  are  certain,  §  55. 
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covenants  of  warranty  and  quiet  enjoyment,  breach,  damages,  expenses, 

costs  and  attorney's  fees  as  damages,  §  617. 
damages,  general  rule  of  damages,  §  1109. 
liability  of  purchaser,  §  1110. 

property  of  fluctuating  value,  §§  1111,  1118,  1119,  1121. 
Australian  cases,  §  1123. 
Canadian  cases,  §  1123. 

criticism  and  modification  of  the  rule,  §  1119. 
departure  from  general  rule,  justification,  §  1125. 
English  cafes,  §  1123. 
Massachusetts  rule,  §  1122. 
New  York  rule,  §  1120. 
North  Carolina  rule,  §  1124. 
Pennsylvania  rule,  §  1121. 
property  without  market  value,  measure  of  damages,  §  1117. 
value  of  property  enhanced  by  defendant,  §  1128. 
wilfulness,  effect  of,  §  1110. 
deeds,  bonds  to  convey  land,  conversion,  measure  of  damages,  §  1134. 
elements  of  damage,  losses,  §  79. 

value  of  property,  §  105. 
eminent  domain,  recovery  of  value  of  property  condemned  for  street, 

§  1116. 
evidence,   intendments    against   defendant  for   holding   back   evidence, 

§439. 
exemplary  damages,  wilful  and  malicious  tort,  §  1131. 
express  indemnity,  contracts  varying  from  indemnity,  intent  to  indem- 
nify, when  cause  of  action  arises,  measure  of  recovery,  §  766. 
factors,  remitting  funds,  effect  of  failure  to  obey  orders.  §  785. 

sales,  liability  for  failure  to  sell  at  certain  time,  §  780. 
fraud,  false  representations,  remote,  conjectural  and  contingent  dam- 
ages, §  1175. 
injunction    bonds,    damages    recoverable,    damages    from    restraint    of 

injunction,  §  527. 
insurance  policy,  conversion,  measure  of  damages,  §  1133. 
interest,  actions  for  torts,  §  355. 

allowance  against  agents,  trustees,  and  officers,  §  353. 

amount,  §  1115. 

insurance  policy,  conversion,  measure  of  damages,  §  1133. 

judgments,  allowance,  §  334. 

measure  of  damages,  property  of  fluctuating  value,  §  1118. 

English,  Canadian  and  Australian  cases,  §  1123. 
money  obtained  by  extortion  or  fraud,  §  354. 
money  securities,  conversion  of,  measure  of  damages,  §  1132. 
partners,  right  to  interest  between,  §  342. 
pleading,  how  interest  claimed  in  pleading,  §  387. 
property  without  market  value,  measure  of  damages,  §  1117. 
landlord  and  tenant,  actions  on  covenants  of  lease,  recoupment,  §  876. 
conversion,  measure  of  damages,  removal  of  fixtures,  §  1134. 
covenants,  recoupment  by  either  lessor  or  lessee,  §  876. 
master  and  servant,  recoupment  and  counterclaim  for  negligence.  §  18C. 
mitigation  of  damages,  duty  of  plaintiff  to  mitigate  damages,  §  1142. 
evidence,  §  1141. 
measures  of  prevention,  §  157. 
return  of  property,  §  156. 
pleading,  §  166. 

wilful  taking  or  refusal  to  surrender,  §  1140. 
money  securities,  conversion,  action,  measure  of  damages,  §  1132. 
nominal  damages,  §  9,  nl. 

officers  and  public  employees,  recovery  of  value  of  property  subject  to 
public  sale,  proof  of  value,  §  1116. 
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parties,  general  and  special  owners,  §  139. 

who  may  bring  action  of  trover,  §  1108. 
place  of  conversion,  exception  to  general  rule  of  damages,  §  1109. 
pleading,  aggravation  of  damages,  matters  of  aggravation  not  traversa- 
ble, §  423. 
interest,  manner  of  claiming  interest  in  pleading,  §  387. 
necessity    of    stating    case    which    entitles    plaintiff    to    damages, 

§413. 
special  damages,  necessity  of  alleging,  §  420. 
replevin  bonds,  actions,  damages  recoverable,  §  505. 
right  to  damages,  nature,  survival,  §  7. 

sales,  breach  of  contract  by  seller,  purchase  price  paid,  damages,  §  656. 
set-off,    counterclaim    and    recoupment,   acts   which   may   be   basis    for 
recoupment,  §  181. 
recoupment  for  fraud,  breach  of  warranty,  etc.,  §  180. 
sheriffs,  indemnity,  damages  recoverable,  mental  and  physical  suffer- 
ing, liability  for  original  trespass,  §  763. 
sidewalks,    wrongful    removal,    trespass   to   personal    property,   remedy, 

comprehensiveness,  §  1094. 
special  damages,  §  1129. 

necessity  of  alleging  special  damages,  illustrations,  §  420. 
stock,   agent's    disregard    of    orders,    purchase,    shipment    and   sale    of 
goods,  §  773. 
conversion  of  shares  of  stock,  measure  of  damages,  §  1135. 
pleading,  sufficiency  of  allegations,  right  to  damages  §  413. 
telegraphs  and  telephones,  fraudulent  act  of  agent,  inducing  bank  to 

pay  money  to  third  person,  damages  recoverable,  §  966. 
ticket,  mental  anguish,  necessity  that  anguish  proceed  from  act  causing 

physical  injury,  §  95. 
time  of  conversion,  §  1112. 

value  of  property,  enhancement  by  defendant,  recovery,  §§  1126-1128. 
fixtures,  §  1114. 
proof  of  value,  §  1113. 

title    of   plaintiffv    limitation    of    recovery    to    plaintiff's    interest, 
§§1136,  1137. 
value  of  use  of  property,  allowance  in  lieu  of  interest,  §  1115. 
vendor  and  purchaser,  damages  recoverable  by  vendor  of  land  against 
purchaser,  conveyance  in   consideration   of   non-pecuniary  cove- 
nants, §  576. 
verdict,  amendment  and  correction  of  verdict,  §  458. 
certainty,  when  verdict  is  deemed  certain,  §  461. 
where  there  are  several  parties,  §  463n. 

Trusts 

accounts,  failure  to  account,  interest,  allowance  against  agents,  trustees 

and  officers,  §  353. 
actions,  parties  plaintiff,  person  in  whom  leo-al  interest  is  vested,  §  130. 
agency,  disregard  of  orders  by  agent,  purchase,  shipment  and  sale  of 
goods,  §  773. 
stock  received  in  violation  of  trust,  liability  of  agent  to  principal, 
§773. 
attorney's  compensation,   actions  by  attorneys,  value  of  services  ren- 
dered, admissibility  of  evidence,  §  682. 
bills  and  notes,  considera^'on,  parol  evidence  to  show  defect  of  con- 
sideration, §§  551.  552. 
recovery  of  princinal  sum,  beneficial  parties,  action  for  benfit  of 
another,  §  541. 
cause  of  action 

entirety,  damages  accruing  subsequent  to  action,  §  113. 

recovery  by  party  in  whom  legal  interest  is  vested,  §  130. 
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compensation  of  trustees,  contracts  for  services,  implied  contracts,  right 
to  recover  for  services  rendered,  §  679. 
contract  for  services  of  attorney,  evidence  of  value,  §  682. 
quantum  meruit,  recovery  for  services  rendered,  §  679. 
compensatory  damages,  value  of  property  as  measure  of  damages,  §  105. 
conversion   of  funds,   interest,  allowance   against  agents,   trustees   and 

officers,  §  353. 
exchange  of  property,  fraud,  false  representations,  measure  of  damages, 

difference  between  value  and  amount  paid,  §  1172. 
express  trust,  payments,  application  by  debtor,  §  235. 
factors,  remitting  funds,  effect  of  failure  to  obey  orders,  §  785. 
fraud,  false  representations,  damages  recoverable,  §  1174. 

remote,  conjectural  and  contingent  damages,  §  1175. 
interest,  allowance  against  agent,  trustees  and  officers,  §  353. 
annuities  and  legacies,  allowments  of  interest  on,  §  344. 
compound  interest,  §  373. 

conflict  of  laws,  contracts  between  parties  in  different  states,  §  360. 
money  had  and  received,  allowance  of  interest,  §  352. 
money  paid,  allowance  of  interest,  S  327. 
negligence,  interest,  actions  for  torts,  §  355. 

suspension  of  interest,  process,  payment  prevented  by  legal  process, 
§381. 
legacy  in  lieu  of  dower,  interest,  allowance  on  annuities  and  legacies, 

§344. 
payment,  to  whom  payment  may  be  made,  §  231. 
penalties,  bonds,  limit  of  recovery,  interest,  §  478. 
probate  bonds,  estates  of  decedents,  bonds  for  administration,  §  493. 

guardian's  bond,  sureties'  liabilities,  §496. 
replevin  bonds,  actions,  defenses,  mitigation  of  damages,  §  507. 

judgment,  what  may  be  shown  in  defense  or  in  mitigation,  §  507. 
sale  of  trust  property  not  authorized,  fraud,  damages,  §  1174. 
sales,  warranties  of  title,  existence,  §  668. 
suretyship,  right  of  subrogation,  availability,  §  736. 
tender,  persons  to  whom  tender  should  be  made,  §  265. 
trespass   to   real   property,   executors   and   administrators,   damages   in 

suit  by  executor,  personal  representative  or  trustee,  §  1013. 
trustee   ex  maleficio,   liability   for   profits,   causes   of   action,   damages 

accruing  subsequent  to  action,  §  113. 
vendor  and  purchaser,  damages  recoverable  by  purchaser  against  vendor 
of   land,   measure   of    damages,   nominal   damages,   elements   of 
damages,  §  582. 

Tuberculosis 

personal  injuries,  mitigation  of  damages,  evidence,  §  1255. 

Tug  Boats 

application  of  Federal  Employers'  Liability  Act  to,  see  Federal  Em- 
ployers' Liability  Act. 

exclusion  of  vessel  from  water  channel,  consequential  damages,  breach 
of  statutory  duties,  §  32. 

Tumor 

pleading,  special  damages,  necessity  of  alleging,  §  421. 

Turnpikes  and  Toll  Roads 

causes  of  action,  entirety,  damage  to  real  property,  §  114. 
franchises,    componsation   for    injury   to    franchises,   ascertainment    of 
value,  §  1079. 

Turntables 

infants  injured 

consequential   damages,   proximate   cause,   act   of   third   person   as 
cause,  §  40. 
Suth.  Dam.  Vol.  V.— 84. 
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Ultra  Vires 

see  Corporations. 

Undertakers 

sale  of  coffin,  fraud,  false  representations,  remote,  conjectural  and  con- 
tingent damages,  §  1176. 

Undertakings 

sea  Bonds;    Contracts. 

elements    of    damage,    losses,    bonds    and    undertakings,    damages    and 
costs,  §  85. 

United  States 

see  also  Federal  Courts. 

bonds  to  the  United  States  law  governing  as  to  interest,  §  359. 

claims,  evidence  of  value,  property  without  market  value,  §  448. 

interest,  allowance  against  government,  §  332. 
contracts  for  particular   work,  liability   of  employer  for  delaying  or 
stopping  work,  effect  of  not  abandoning  contract,  §  714. 
performance  stopped  by  law,  contractor's  rights,  §  714. 
eminent  domain,  compensation,  wrongdoer's  improvements,  entry  with 
or  without  consent  of  owner,  §  1076. 
time  of  assessment  of  damages  and  benefits,  §  1083. 
officers,  bonds,  absolute  liability  for  money  received,  §  479. 
public    improvements,    recoupment    and    counterclaim    for    negligence, 
§  180. 
suretyship,  contract  of  surety  not  to  be  extended  by  construction, 
illustration,  §  727. 
discharge  or  reduction  of  surety,  act  of  creditor,  §  735n. 
suretyship,  interpretation  of  contract,  continuance  of  commercial  guar- 
anties, liability  for  successive  terms  of  bank  cashier,  §  724. 
trespass  to  real  property,  interest  on  damages,  §  1026. 

United   States   Supreme   Court 

Federal  Employers '  Liability  Act,  review  in  actions  under,  §  1358. 

Universities 

see  Schools  and  School  Districts. 

fraud,  false  representations,  authority  to  confer  degrees,  measure  of 
damages,  §  1171. 

Unlawful  Detainer 

see  Forcible  Entry  and  Unlawful  Detainer. 

Unliquidated  Damages 

see  Liquidated  Damages. 

Use  and  Occupation 

actions  for  use  and  occupation  of  property,  see  Landlord  and  Tenant. 

Use  of  Property 

injunction  bonds,  damages  from  restraint  of  injunction,  §  528n. 
replevin  bonds,  actions,  damages  recoverable,  §  505. 

non-liability  of  sureties  for  judgment  in  replevin  suit,  §  503. 

Usury 

see  Interest. 

agreements,  different  rate  of  interest  after  debt  is  due,  §  312. 

more   than   legal   rate    of   interest   after   maturity,   usury,   when 
debtor  relieved,  §  319. 
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agreements — continued. 

more  than  legal  rate  of  interest  before  maturity,  usury,  effect,  §  313. 
bills  and  notes,  conflict  of  laws,  effect  of  usury,  §  364. 
interest  on  bills  and  notes,  §  556. 

stipulations  for  attorney 's  tees  and  costs,  effect  on  negotiability, 
amount  recoverable,  §  564. 
broker's  compensation,  liquidated  damages,  mode  of  liquidating,  com- 
putation of  time,  §  281. 
compound  interest,  §  373. 
conflict  of  laws,  effect  of  change  in  law  of  place  of  contract,  §  370. 

law  governing  where  usury  is  involved,  §§  362-365. 
corporations,  who  may  take  advantage  of  usury,  §  314. 
covenant     against     incumbrances,     damages     for     breach,     permanent 

incumbrance,  §  627. 
creditor 's  right  to  make  application  of  payments,  §  240. 
definition,  agreements  for  more  than  legal  rate  before  maturity,  usury, 

effect,  §  313. 
double  rate  of  interest,  recovery  under  usury  statute,  §  317. 
judgments,  interest  on,  §  333. 
payments 

application,  by  court,  §  241. 

debt  bearing  interest,  application  to  interest  first,  §  244. 
debtor's  right  to  direct  application,  §236. 
general    payment    applied   to    debt   bearing   interest,   first   to 
interest,  §  244. 
penalties,    agreements    for    more    than    legal    rate    of    interest    after 

maturity,  §  318. 
persons,  who  may  take  advantage  of  usury,  §  314. 
recov-ery  under  usury  statute,  §§316,  317. 

set-off,    counterclaim    and   recoupment,    acts   which   may    be   basis   for 
recoupment,  §  181. 
cause  of  action,  connection  between  and  crossclaim,  §  183,  n  77. 
suretyship,  creditor's  duty  to  realize  on  securities,  refusal  of  payment, 
application  of  deposit  to  indebtedness,  §  737. 
remedies  for  indemnity,  action  against  principal  for  money  paid, 

measure  of  recovery,  §  748. 
right  of  surety  to  defend  between  principals,   §  743. 
validity,  when  contracts  not  void  for  usury,  §  315. 

Utah 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 

stipulations  for  costs  and  attorneys'  fees,  §564. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 

damages,  §  1263. 
ejectment,  appeal  and  supersedeas  bonds,  liability  if  judgment  is  in 

part  for  money  or  in  rem,  §  533. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 

compensation,  wrongdoer's  improvements,  §1076. 
interest,  actions  for  torts,  §  355. 

trespass  to  real  property,  ice  injured,  diversion  of  water,  §  1022. 
trover,  damages,  property  of  fluctuating  value,  §  1119. 

Uterus  Injured 

personal  injuries,  verdicts,  excessive  or  inadequate  verdicts,  §  1242n. 

V 

Value 

see  Market  Value. 

agency,  exclusive  agency,  evidence  of  value,  §S  445,  446. 

attachment,  bonds,  damages  recoverable,  §  512. 

forthcoming  bonds,  measure  of  damages,  §  518. 
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baggage,  disclosure  of  value,  §  954. 

baggage  lost  or  injured,  measure  of  damages,  §  955. 

bonds,  conditions,  instances  of  liability  under  statutes  specifying  certain 

conditions  of  appeal  bonds,  §  537. 
carriers  of  goods,  damages,  refusal  to  carry,  cost  of  transportation, 
§899. 
delay  in  transportation,  refusal  to  receive  property,  damages,  §  905. 
freight  charges  as  affected  by  value  of  property,  §  885. 
loss  or  injury  to  property,  proof  of  value,  §  933. 
contract  for  services,  evidence  of  value,  §  680. 

attorney,  contract  for  services  of,  evidence  of  .value,  §  682. 
covenants  against  incumbrances,  breach,  rule  of  damages^  remote  losses, 

§  622. 
covenants    for    title,    breach,    measure    of    damages,    costs    of    eviction, 

expenses,  §  593. 
covenants  of  warranty  and  quiet  enjoyment,  measure  of  damages  for 
breach,  §  605. 
property  as  consideration,  §  606. 
depreciation  of  value,  eminent  domain,  injury   to  property  not  taken, 
ascertaimnent,  §  1066. 
mitigation  of  damages,  measure  of  prevention,  return  of  property, 
discharge  of  plaintiff  's  debt,  §  156. 
elements  of  damage,  value  of  property,  §  105. 

eminent  domain,  compensation,  what  is  just  compensation,  §  1063. 
master  and  servant,  breach  of  contract,  recovery  on  quantum  meruit. 

§  679. 
money,  effect  of  changes  in  value  of  money,  §  208. 

value  at  time  of  contracting,  §  209. 
nuisance,  depreciation  in  value  as  damages,  §  1047. 

interference  with  business,  element  of  damage,  §  1054. 
quantum  meruit  recovery  for  services,  evidence,  defenses,  §  679. 
sales 

breach   of   warranty   as  to   quantity   or   quality,   damages,   general 
rules,  §  670. 
interest,  expenses  and  special  injuries,  S  672. 
trespass  to  real  property,  remediable  injury,  damages,  §  1018. 
trover 

damages,  interest  and  value  of  use  of  property,  §  1115. 

property  of  fluctuating  value,  §  1118. 
evidence  of  value,  §  1113. 
fixtures,  §  1114. 
vendor  and  purchaser 

breach  of  contract  by  purchaser,  measure  of  damages,  §  570. 

conveyance  in  consideration  of  non -pecuniary  covenants,  §  576. 
recovery  by  vendor  when  contract  does  not  fix  price,  §  575. 
damages  recoverable  by  purchaser  against  vendor  of  land,  elements 
of  damage,  mitigation,  §  584. 
oral  contract,  §  583. 
suits  for  specific  performance,  §  590. 

Variance 

see  Pleading. 

Varnishing  Machine 

sales,  warranty  of  qualitv.  damages  for  breach,  interest,  expenses  and 
special  injuries  §  672. 

Vehicles 

assault  by  hack  driver,  personal  injuries,  verdicts,  excessive  or  inade- 
quate verdicts,  §  1242n. 
attachment  bonds,  damages  recoverable,  §  512. 
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Vehicles — continued, 
collision 

consequential  damages,  acts  of  third  person  as  cause,  §  40. 
liability,  illustrations,  §  17. 
nervous  shock  as  jjliysical  injury,  right  to  recovery  for  nervous 

shock,  §  22. 
right  to  recover  for  injury  to  health,  §  23a. 
runaway,  §  17. 
injury  to  pedestrian,  consequential  damages,  liability,  §  19. 
negligence   or   breach   of   duty,   exemplary   damages,   difference   in 
rule  in  some  states,  §  951. 
defect  in  harness,  consequential  damages,  §  26. 

driver 's  contracts  for  services,  continuation  of  original  contract,  §  685. 
exemplarv  damages,  part.es  Lable,  master 's  liability  for  acts  of  servant, 

§408. 
horse  and  cart  unattended,  consequential  damages,  §  19. 
imputed  negligence  of  driver  to  passenger,  §  27. 

injuries  to  vehicle,  causes  of  action,  entirety,  damage  to  property  and 
injury  to  persons  by  same  act,  §  118. 
wagon  iniured  by  cars  at  railroad  depot,  consequential  damages, 
§18. 
insurance,  total  loss,  what  constitutes,  §  807. 
negligence,  driving  van  into  house,  nervous  shock  as  physical  injury, 

consequential  damages,  §  23a. 
passenger  injured,  eon-~equential  damages,  acts  of  third  person,  §  42. 

imi  uted  negligence,  §  27. 
removal    of    property,   rejilevin   bonds,    actions,    damages,    recoverable, 

§  505. 
repairs,  amount  of  damages,  opinions  of  witnesses  admissibility,  §  444. 
sale  of  manufactured  article^,  market  value,  special  c.rcumstances,  con- 
sequential damages,  §  52,  n  91. 
sales,  brench  of  contract,  liqu'dated  damages.  •pa>Tnent  of  fixed  sum  for 
partial  or  total  breach  of  contract,  §  295n. 
breach  of  warranty  as   to  qual'ty   or  quantity,   damages,  interest, 
expenses,  and  special  injuries,  §§  672,  675. 
streets,  leaving  vehicles  unattended   in   street,   injuries  to  pedestrians, 

cousequent'al  damages,   §  19. 
trade-marks,  infringement,  measure  of  damages  in  equity  and  at  law, 
§  1202. 

Vendor  and  Purchaser 
Ch.  XIII,  §§  566-641. 

see  a'so.  Abstracts  of  Title;   Covpnants:   Eeal  Propertv:   etc, 
abatement  of  price,  contracts,  obligation  of  purchaser,  §  557. 
agency,  expend'tures  of  af>-ent.  right  to  reimbursement,  §  789. 
attachment  bonds,  wrongful  attachment,  damages  recoverable,  sale  not 

consummated,  §  512. 
bills  and  notes 

consideration,    parol    evidence    to    show    defect    of    consideration, 
assignment  of  note,  §  554. 
different  agreement,  parol  evidence  to  show,  §  552. 
partial  failure  of  consideration,  availability  of  defense,  §  545. 
defense  as  resting  on  principle  of  rescission  of  contract, 

§548. 
nature  of  defense,  cross  act'on,  §  546. 
value  of  bill=i  and  notes,  Folvent  parties,  measure  of  damages,  §  565. 
breach  of  contract,  compensation  for  gains,  profits  and  losses  sustained, 
§78. 
compensatory  damages,  motive  as  affecting  damages,  §  99. 
damages  for  breach  of  contracts  for  sales,  realty  and  personalty, 
§566. 
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breacli  of  contract — continued. 

elements  of  damage,  losses,  labor  and  expenditure,  §  80. 

motive,  distinction  made  for  bad  motive,  contracts,  §  99. 
•         purchaser 's  breach  of  contract,  assailability  of  invalidity  of  con- 
tract, §  574. 
conveyance  in  consideration  of  non-pecuniary  covenants,  §  576. 
default,  rights  of  vendor,  §  585. 
interest  on  purchase  money,  recovery,  §  577. 
legal  remedy,  injury  resulting  from  non-performance,  §  568. 
measure  of  damages,  §§  569,  570. 

notes  given  for  price,  assumption  of  mortgage,  §  571. 
necessity  that  seller  convey  perfect  title,  effect  of  condemna- 
tion proceedings,  §  572. 
recoupment  for  defect  of  title  and  for  tort,  §  573. 
recovery  when  contract  does  not  fix  price,  §  575. 
right  of  seller  to  recover  purchase  price  and  interest,  abate- 
ment of  price,  §  567. 
special  contract  to  pay  damages,  failure  to  remove  vendor's 
lien,  §  631. 
vendor's   breach   of   contract,    adjustment   of   counter   equities   in 
specific  performance,  §§  588,  589. 
defaulting  vendee 's  rights,  §  585. 

conflict  of  American   decisions,   §  586. 
elements  of  damage,  loss  of  bargain,  mitigation,  §  584. 
measure  of  damages,  conflict  of  American  decisions,  §  579. 
English  rule,  §  578. 

application,  §  581. 
nominal  damages,   §  582. 
recovery  on  parol  contract,  §  583. 
rescission,  adjustment  of  counter  demands,  §  587. 
suits  for  specific  performance,  damages,   §  590. 
conflict  of  laws,  breach  of  contract  by  vendor,  measure  of  damages, 

conflict  of  American  decisions,  §  579. 
consideration,  bills  and  notes,  want  or  failure  of  consideration,  §  542. 
breach  of  contract  by  vendor,  recovery  on  parol  contract,  §  583. 
validity,  purchaser 's  right  to  assail  validity  of  contract,  §  574. 
contracts,  covenant  against  incumbrances,  effect  on  executory  contract, 
§621. 
forfeiture,  waiver  of  right  to  declare  forfeiture,  §  567. 
necessity  that  vendor  convey  perfect  title,  §  572. 
obligation  of  purchaser,  §  567. 

recovery  by  vendor  when  contract  does  not  fix  price,  §  575. 
validity,  purchaser's  right  to  assail  validity  of  contract,  §  574. 
contracts   for   services,   employee's   liability   for  violation   of   contract, 

recoupment  of  damages,  consequential  losses,  §  695. 
covenants,  see  Covenants, 
default 

breach  of  contract  by  vendor,  dpfaulti'i"  vendee's  rights,  §  585. 
conflict  of  American  decisions,   §  586. 
rescission,  adjustment  of  counter  demands,   §  587. 
interest  on  purchase  money,  action  by  vendor  against  purchaser, 
§577. 
defenses,  breach  of  contract  by  vendor,  measure  of  damages,  English 
rule  application,  §  581. 
purchase   money,   actions   for,   defenses   and   crossclaims   against, 
§§  632-641. 
demand   for   performance,   covenant   against   incumbrances,   effect   on 

executory  contract,  §  621. 
deposits,  breach  of  contract  by  vendor,  defaulting  vendee 's  rights,  §  585. 


INDEX.  6179 
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expense  incurred  to  prevent  or  lessen  damage,  extent  of  duty,  §  90. 

vendor  and  vendee,  §  89. 
notice  to  indemnitor  to  fix  liability,  necessity,  §  87. 
value  of  property,  §  105. 
eminent  domain,  injury  to  property  not  taken,  a'^certainment  of  dam- 
ages, facts  which  may  be  considered,  §  1067. 
evidence,  recovery  by  vendor  when  contract  does  not  fix  price,  §  575. 
executed  sales,  recovery  after  rescission  of  contract,  price  fixed  by  third 

party,  §  643. 
executory  contracts,  covenants  against  incumbrances,  breach,  §  621. 
expenses 

breach  of  contract  by  vendor,  adjustment  of  counter  equities  in 
specific  performance,   §§  588,  589. 
measure  of  damages,  nominal  damages,  §  582. 
express   indemnity,    contracts    varying    from    indemnity,   intent    to    in- 
demnifv.  when  cnuse  of  act'on  ar'ses,  measure  of  recovery,  §  765. 
forfeiture,  waiver  of  right  to  declare  forfeiture,  §  567. 
fraud 

breach   of   contract   by   vendor,   measure   of  damages,  conflict   of 
American  decisions,  §  579. 
English  rule,  application,  §  581. 
recovery  on  parol  contract,  §  58.'?. 
consequential  damages,  acts  of  third  person,  §  42. 
expenses   of  litigation,   recovery   in   addition   to   actual   damages, 

§  1177. 
false  representations  effecting  sale,  damages,  §1171. 

measure    of   damaores,    difference   between   value   and   amount 
paid,  §  1172. 
difference  in  value,  §  1171. 
seller  defrauded,  §  1171. 
reliance  on  representations,  negligence  of  injured  party,  §  1168. 
remedies  by  purchaser  of  property,  rescission,  action  for  dam- 
ages, §  1174. 
remote,  coniectural  and  contingent  damages,  §1175. 
parties,  plaintiffs   and   defendants,   §1179. 
validity,  purchaser 's  right  to  assail  validity  of  contract,  §  574. 
frauds,  statute  of,  recovery  of  damages  on  oral  contract  for  sale  of 

land,  §  583. 
good  faith,  mesne  profits,  claims  for  improvements,  taxes,  §  999. 
improvements,  breach  of  contract  by  vendor,  recovery  on  parol  con- 
tract, §  583. 
injunction  bonds,  damages  from  restraint  of  injunction,  sale  enjoined, 

§  528n. 
interest 

breach  of  contract  by  vendor,  adjustment  of  counter  equities  in 
specific  performance,  §§  588,  589. 
measure  of  damages,  nominal  damages,  §  582. 
recovery  on  parol  contract,   §  583. 
rescission,  adiustment  of  counter  demands,  §  587. 
contracts,  obligation  of  purchaser,   §  567. 
purchase  money,  interest  on,  action  by  vendor  against  purchaser, 

§577. 
quantum  meruit  claim  to  interest  between  vendor  and  purchaser, 
§  328. 
liens,  breach  of  contract  by  vendor,  rescission,  adjustment  of  counter 
demands,  §  587. 
discharge,  pavment  by  note,  bill  or  check,  §  225. 
payment  by  bill,  note  or  check,  §  225. 
tender,  effect,  collateral  securities,  §  277. 
liquidated  damages,  alternative  contracts,  §  282. 
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liquidated  damages — continued. 

nart  performance  accepted  where  damages  are  liquidated,  effect  of, 

§  296. 
stipulat'on  for  payment  of  fixed  sum  for  partial  or  total  breach, 

§  294. 
stipulations  when  damages  are  uncertain,   §§  290,  293. 
mesne  profits,  defenses,  claims  for  improvements,  taxes,  etc.,  §  999. 

who  may  recover,  §  992. 
mortgages,    breach    of    contract    by   purchaser,    measure    of    damages, 

assumption  of  mortgage,  §  571. 
negligence  of  abstractor,  elements  of  damage,  losses,  §  79. 

interest  in  actions  for  torts,  §  355. 
oflicer's   neglect,  measure  of   damages  against  officers   for  neglect  of 

duty,  nominal  damages,  §  492. 
parties,  covenants  of  warranty  and  quiet  en.ioyment,  breach,  parties  by 

and  against  whom  recovery  may  be  had,  §  613. 
payment 

breach  of  contract  by  purchaser,  measure  of  damages,  assumption 
of  mortgage,  §  571. 
interest   on   purchase  money,   action   by  vendor   against   pur- 
chaser, §  577. 
recovery  by  vendor  when  contract  does  not  fix  price,  §  575. 
breach  of  contract  by   vendor,  adjustment   of  counter  equities  in 
specific  performance,  §§  588,  589. 
damages,  suits  for  specific  performance,  §  590. 
defaultins:  vendee  's  right,  §  585. 

conflict  of   American   decisions,   §  586. 
elements  of  damage,  loss  of  bargain,  mitigation,  §  584. 
measure  of  damages,  English  rule,  application,  §  581. 

nominal  damages,  §  582. 
rescission,  adjustment  of  counter  demands,   §  587. 
recoupment  by  purchaser  for  defective  title  and  for  tort,  §  573. 
personal  property,  sales  of,  see  Sales, 
profits,  breach  of  contract  by  vendor,  adjustment  of  counter  equities  in 

specific  performance,   §§  588,  589. 
purchase  monev.   covenants,  actions  for  purchase  money,   defenses  in 

equity,  §§  632-641. 
railroad   and   canal,   sale   of,   repairs,   covenant   of   purchaser   to   keep 
property   in  repair,  effect,  measure  of   damages  for  breach  of 
covenant,  §  860. 
remedies,   breach    of   contract  by  vendor,   damages,  suits   for   specific 

performance,  §  590. 
repairs,  breach  of  contract  by  vendor,  adjustment  of  counter  equities  in 
srecific  performance,  §§  588,  589. 
liability  for  not  making  repairs,  special  cases,  §  860. 
resale 

breach  of  contract  by  vendor,  adiustment  of  counter  equities  in 
specific  performance,  §§  588.  589. 
defaulting  vendee 's  right,   §  585. 

elements  of  damage,  loss  of  bargain,  mitigation.  §  584. 
rescission,  adjustment  of  counter  demands,  breach  of  contract  by  vendor. 
§587. 
defaulting  vendee 's  right,   §  586. 
interest,  compensation,  right  to  interest,  §  321. 

quantum   meruit   claim   to  interest  between  vendor   and  pur- 
chaser, §  328. 
recoupment  and  counterclaim,  parties.  §  175. 
right  of  way.  aereement  to  sell,  release  of  damages,  construction,  extrin- 
sic evidence,  §  255. 
right  to  possession,  tender,  when  tender  may  be  made,  §  262. 
saltpeter  cave  sold,  anticipation  of  injury  to  persons,  illustrations,  §  25. 
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set-off,   counterelaim    and   recoupment,   acts   which   may   be   basis   for 
recoupment,  §  181. 
defenses  and  crossclaims,   covenants,  action  for  purchase  money, 

§§  632-640. 
recoupment   between   vendor  and   purchaser,    §  184. 
recoupment  by  purchaser  for  defective  title  and  for  tort,  §  573. 
recoupment  for  fraud,  breach  of  warranty,  negligence,  etc.,  §  179. 
special  damages,  necessity  of  alleging,  breach  of  warranty,  §  420. 
specific  performance,  appeal   and   supersedeas  bonds,  instances  of  lia- 
bility, specific  conditions,  §  536. 
breach  of  contract  by  vendor,  damages,  suits  for  specific  perform- 
ance, §  590. 
suit  for  specific  performance,  damages  anticipated,  defect  of  title,  §  25. 
suretyship,     express     indemnity,     contracts    varying    from    indemnity, 

causes  of  action,  measure  of  recovery,  §  766. 
taxes,  breach  of  contract  by  vendor,  ad.iustment  of  counter  equities  in 

specific    performance,    §§  588,    589. 
telegraphs  and  telephones,  negligent  delay  in  transmission  or  delay  in 
delivery  of  message,  liability  for  loss  of  employment  and  profits 
of  business,  §  967. 
tender,  conditions,  tender  must  be  unconditional,  §  270. 

necessity  of  pleading  and  paying  money  into  court,  §  274. 
title,  damages  recoverable  by  vendor  of  land  against  purchaser,  interest 
on  purchase  money,  title  defective,  §  577. 
necessity  that  vendor  convey  perfect  title,  effect  of  condemnation 

proceedings,  §  572. 
recoupment  by  purchaser  for  defective  title  and  for  tort,  §  573. 
title  insurance,  nature  of  contract,  §  840a. 

torts,  recoupment  by  purchaser  for  defective  title  and  for  tort,  §  573. 
trespass  to  real  property,  license,  damages  where  person  in  possession 
under  license  sue«,   §  1012. 
parties  injured,  entirety  of  tortious  act,  §  138. 
value  of  property,  evidence,  actual  sales,  offers  for  property,  market 

quotations,  §  447. 
waiver  of  riofht  to  declare  forfeiture,  §  567. 

waste,  breach  of  contract  by  vendor,  adjustment  of  counter  equities  in 
specific  performance,  §§  588,  589. 

Verdicts 

amendments  of  verdicts.  §§457-458. 

argument  of  counsel,  excessive  and  insufficient  verdicts,  improper  argu- 
ment of  counsel,    459. 
assessment  of  damagre^,  error,  correct'on  of  error  in  assessment,  §  434. 

verdict  where  there  are  several  parties,  §  463. 
assumpsit,  amendment  and  correction  of  verdict,  §  458. 
breach  of  bond  or  non-performance  of  agreement,  assignment  assess- 
ment  of   damages  and   costs,   statute   of  8   and  9   William   III, 
§472. 
carriers  of  passengers,  negligence  or  breach  of  duty,  excessive  verdicts, 

§953. 
certainty,  necessity  o:^  verdict  being  certain,  §  461. 

when  verdict  is  deemed  certain,  §  461. 
deliberations  of  jurv,  §  456. 
excessive  and  insufficient  verd'cts.   §§  459.  460. 
lack  of  evidence  to  sustain,  remitt'tur,   §  459. 
neces'sitv   that    judsment   follow   vord'ct.    §  466. 
personal   im'uries,  amount   to  be  allowed  for  pain  and  suffering, 
§ 1242n. 
discretion  of  jury  as  to  damages,  instmctions,  §  1256. 
telegrams,  negligence  in  transmission  or  delivery,  mental  anguish, 
measure  of  damages,  recoveries  in  particular  cases,  §  982. 
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exemplary  damages,  allowance  in  verdict  by  court  or  jury,  §  464. 

matter  of  right,  power  of  court  over  verdict,  §  403. 
general  verdict  on  several  counts,  effect,  §  462. 
impeachment  of  verdict  by  affidavits,  §  456. 
instructions,  excessive  or  insufficient  verdict,  disregard  of  instructions, 

§460. 
interest  on  verdict  before  judgment,   §  388. 
itemization  of  damages,  §  456. 

joint  liability,   exemplary  damages,  joint  liability   for,   §  407. 
judgment,  certainty,  necessity  that  judgment  be  certain,  §  467. 

necessity  that  judgment  follow  verdict,   §  466. 
jury,  deliberations,   §  456. 

parties,  verdict  where  there  are  several  parties,  §  463. 
passion  and  prejudice,  exemplary  damages,  enhancement  and  mitigation 

of  exemplary  damages,  §  404. 
quotient  verdicts,  §  456. 
right  to  damages,  when  right  vests,   §  7. 
setting  aside,  amount  of  damages,  §  2. 

quotient   verdict,   §  456. 
statutory,  double  and  treble  damages,  power  of  court  or  jury,  §  464. 
surplusage,  erroneous  statements,  findings  beyond  issues,  §  461. 
variance  and  inconsistent  findings  in  verdict,  effect,  §  461. 

Vermont 

appeal  and  supersedeas  bonds,  liability  in  state  court,  judgment  partly 

for  money  or  in  rem,  §  535. 
assumpsit,  verdicts,  amendment  and  rendition  of,  §  458. 
bonds,  administration  of  estates,  liability  of  sureties,  §  495. 
contract  for  particular  work,  demand  for  part  performance  of  entire 
contract,  recovery  by  contractor  on  quantum  meruit,  §  711. 
recovery  by  contractors,  part  performance  of  severable  contract, 
§708. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  measure  of  dam- 
ages, value  of  land  at  time  of  loss,  §  608. 
eminent  domain,  assessment  of  damages  and  benefits,"  time  of,  §  1083. 
interest,  allowance  on  annuities  and  legacies,  §  344. 

compound  interest,  interest  on  instalments  of  interest,  §  375. 
officers,  neglect  of  duty,  measure  of  damages,  nominal  damages,  §  489. 
replevin,  successful  plaintiff  as  wrongdoer,  §  1156. 
suit  on  bond,  assessment  of  damages,   §  502. 
slander  and  libel,  damages,  mental  suffering  and  physical  incapacity, 

§  1214. 
suretyship,  construction  of  contract,  continuance  of  guaranty,  §  724. 
remedy  of  suretv  for  indemnity,  payment  giving  right  to  reimburse- 
ment, §  750. 
trespass  to  personal  property,  special  and  consequential  damages,  §  1100. 
trespass  to  real  property,  exemplary  and  statutory  damages,  §1031.- 
trover,  damages,  interest  and  value  of  use  of  property,  §  1115. 

Vessels 

see  also,  Admiralty. 

abandoned  vessels,  salvage  service,  derelict  property,  amount  of  salvage 

recoverable,  §  720. 
abandonment  of  voyage,  causes  of  action,  entirety,  double  remedies, 
§119. 
certainty  of  damages,  §  61. 

anticipated  profits,  §  60. 
freight  charges,  time  when  freight  is  due  and  earned,  §  887. 
agency,  duty  of  agent  to  adhere  to  instructions,  liability  for  exceeding 
commission,  §  774. 
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insurance,  neglect  by  agent  of  duty  or  agreement  concerning  insur- 
ance, §  772. 
sales,  disregard  by  agent  of  orders  for  the  purchase,  shipment  and 

sale  of  goods,  loss  of  profits,  §  773. 
violation  of  duty  by  agent,  secret  profits,  §  769. 
application  of  Federal  Employers'  Liability  Act  to,  see  Federal  Em- 
ployers' Liability  Act. 
baggage,  loss  or  injury,  what  is  baggage,  value,  §  954. 
barge  hired,  cause  of  action,  entirety,  items  of  accounts,  §  111. 
breach  of  contract  of  transportation,  damages  as  including  other  than 
pecuniary  elements,  §  92. 
elements  of  damage,  losses,  expense  incurred  to  prevent  or  lessen 
damage,  employer  may  finish  work  at  contractor's  expense, 
§91. 
recovery  for  costs  of  other  means  of  transportation,  §  91. 
breach  of  contract  to  furnish  goods  for  shipment 

charter-parties,    damages    for    breach    of    charter    to    load    with 
enumerated  articles,  §  883. 
mitigation  of  damages,  duty  of  carrier,  §  880. 

burden  of  proof,  §  882. 
partial  breach,  measure  of  damages,  §  879. 
shipper's  rights  in  profits  made  by  carrier,  §881. 
cargo,  apportionment  of  damage,  mutual  fault,  §  928. 

delivery,   refusal   to    deliver,   recovery   for   time   and   expenses   of 

obtaining  property,  §  911. 
duty  of  carrier,  goods  lo?t  or  injured,  apportionment  of  damages 

in  ease  of  mutual  fault,  §  928. 
interest,  allowance  on  money  paid,  §  326. 

landing    cargo,    consequential    damages,    proximate    consequences, 
illustrations,  §  46. 
charter   parties,    breach    of   contract   to   furnish    goods   for   shipment, 
measure  of  damages,  §  878. 
certainty  of  damages,  §  61. 
compensation  for  procuring  charter,  quantum  meruit  recovery  for 

services,   evidence,    defenses,    §  679. 
defenses,  circuity  of  action,  equality  of  damages,  necessity,  §  146. 
demurrage,  detention  of  goods,  §  897. 

loss  of  vessel,  circuity  of  action,  damages  must  be  equal,  §  146. 
refusal  to  carry  goods,  increased  expenses,  loss  of  customers,  §  901. 
wrongful    detention,    certainty   in   nature   and   cause   of   damages 
required,   §  53. 
collisions,  comrensation  by  mutual   demand,   §  148. 

consequential  damaffes.  certainty,  liability  for  principal  loss  extend- 
ing to  details  for  incidents,  §  54. 
liability,  illustrations,  §  18. 
delay  in  transportation  of  goods,  liability  for  loss  of  market  value, 

§909. 
injury  to  or  loss  of  goods  having  market  value,  damages,  §  918. 
interest,  actions  for  torts,  §  355. 

marine  insurance,  cause  of  damage  must  be  proximate,  §  803. 
mitigation  of  damages,  mensiire  of  prcvontion.  return  of  property, 

discharge  of  plaintiff's  debt,  §§156,  157. 
mutual  credit,  comrensat'on  by  mutual  demand,  §  148. 
seaman   injured,  mental   suffer'n<i,   compensatory   damages,  mental 
suffering  inderendent  of  physical  harm,  §  96. 
construction,   contract    for    rarticular   work,   contractor's   liability   for 

damages  for  delav,  rental  value,  ex'enses,  §  703. 
construction  of  sea  wall,  consequential  damages,  injury  not  foreseen, 

§28. 
contract  to  furnish  boats,  damages  for  delay,  §  703. 
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dams,  negligence  in  operation,  consequential  damages,  §  19. 
delay  in   transportation,   breach   of  contract   to   supply   coal,   liability 
under  special  circumstances,  contemplation  of  parties,  §  51. 
consequential    damages,    delay    in    harbor,    certainty    of    damages, 

necessity,  proximate  result  of  act  or  omission,  §  53. 
liability   for   lo-is  of  market   value,   application   of   rule   to   ocean 

carriage,  §  909. 
liability  for  negligence,  proximate  cause,  §  903. 
mitigation  of  damages,  benefit  not  derived  from  defendant,  §  158. 
duty  of  carrier,  care  of  property,  burden  of  proof  as  to  injury  or  loss, 
§917. 
duty  to  transport,  rates,  breach  of  duty  or  contract,  carrier's  lia- 
bility, §  898. 
goods  lost  or  iniured,  apportionment  of  damages  in  case  of  mutual 
fault,  §  928. 
compensation  on  basis  of  market  value,   §  918. 
consequential  damages  for  torts,  intervening  cause,  §  37. 
damages,  what  law  governs,  §  918. 
interest  on  damages,  §  920. 
recovery  by  shipper  for  expenses  and  labor  in  lessening  loss, 

§921. 
recovery  for  injury  to  or  loss  of  goods  by  bailee,  §  918. 
money  stolen,  §  916. 

refrigerators,  defective  machinery,   §  916. 
exclusion  of  ve=;=^el  from  water  channel,  consequential  damages,  breach 

of  statutory  duties,  §  32. 
exemplary  damages,  allowance,  rule  of  United  States  Supreme  Court, 

§  392. 
falling  oujects,  consequential  damages  for  torts,  liability,  illustrations, 

§19. 
false  ini|  r.sonment,  damages,  elements,  securing  release  from  restraint, 

§  1257. 
fraud,   faise   representations   by   carriers,   loss  of   time   of  passengers, 

damages,  §  1173. 
freight  char^e^,  charter  to  load  with  enumerated  articles,  §  895. 
demurrage,  definition,  §  987. 

delivery  of  goods  hindered  or  prevented,   §  894. 
injury  or  looS  of  goods,  recovery  by  shipper  of  market  value,  lia- 
bility for  freight  charges,  §  918. 
pro  rata  freight  charges,  circumstances   entitling  shipper  to  take 
goods  without  being  liable  for  freight  charges,  §  889. 
rule  for  adjustment,  §  893. 

time  when  due,  common  law  and  admiralty  rules,  §  890. 
transshipment  of  freight,  §  891. 

when    pro    rata    freight   is   due,   common    law    and    admiralty 
rules,   §  890. 
recoupment   against   freight   negligence   or    violation   of   contract, 

§896. 
right  to  freight  when  cargo  is  insured,   §  892. 
stopping  goods  at  intermediate  point,   §  888. 
when  due  and  earned,  prepayment,  §§  887,  888. 
harbor   light   extinguished,   consequential   damages   for   torts,   liability 

illustrations,  §  19. 
indemnity,    damages    recoverable,    mental    and    physical    suffering,   lia- 
bility for  original  trespass,  §  763. 
injuries   to   ve  sels,   a^^ent's   particular  dut'es   and   I'abilit'es.   right   of 
princiral  to  indemnity,  scope  of  agent's  liability,  §770. 
canals,  act  or  om^ss'on  as  proximate  cause  of  injury,  consequential 

damages,  §  30. 
consequential  damages,  liability,  illustrations,  §  19. 
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intervening  cause,  canal  boat  delayed  and  wrecked  by  flood,  §  37. 
proximate  consequences  of  breach,  §  45n. 

tendency  of  act  or  omission  to  cause  damages,  injury  need  not 
be  foreseen,  §  28. 
trespass  to  personal  property,  special  and  consequential  damages, 
§1100. 
remote  damages,  §  1102. 
insurance,  cause  of  loss,  necessity  that  cause  of  damage  be  proximate 
cause,  §  803. 
illegal  cargro,  insurance  on,  bills  and  notes,  consideration  fraudulent 

or  illegal  in  part,  §  550. 
total  loss,  what  constitutes,  §  807. 
libel,  measure  of  damages  against  officers  for  neglect  of  duty,  nominal 

damages,   §  492. 
machinery,  installation,  liquidated  damages,  stipulation  when  damages 
are  uncertain,   §  291. 
sales,  acceptance  of  goods,  buyer 's  right  to  return  property,  §  650n. 
marine  insurance,  see  Insurance. 

medicine,  insufficient  supply,  anticipation  of  injury  to  persons,  illustra- 
tions, §  25. 
obstruction  to  navigation,  consequential  damages,  only  items  which  are 
certain  are  recoverable,  §  55. 
vessel    injured,    nuisance,    interference    with    business,    element    of 
damage,  §  1054. 
passengers,  breach  of  contract  to  carry,  elements  of  damage,  pecuniary 
elements,  other  elements,  §  92. 
delay,  consequential  damage,  certainty,  recovery  for  successive  con- 
sequences  of   act   or   omission,    §  57. 
ejection  of  passengers,  removal  at  wronsr  place,  damages  peculiar  to 
passenger,  intervening  cause,  §  939. 
loss  of  time  and  expense,  consequences  of  exposure,  §  938. 
injury  to  passenger,  proof  of  damage,  §  946. 
refusal   to  carry,  exemplary  damages,   §  937. 

liability  as  affected  by  extraordinary  circumstances,  illustra- 
tions, §  35. 
proximate  consequences  of  act  or  omission,  effect  of  extraor- 
dinary circumstances,  §  35. 
personal  injuries,  interest,  actions  for  torts,  §  355. 
person  interested  in  cargo  sent  abroad,  interest,  allowance,  money  paid, 

§326. 
refusal  to  transport   goods,  breach  of  contract,  carrier's  liability  for 
remote  consequences,  §  902. 
damages,  increased  eriienditures,  loss  of  customers,  §  901. 
damages  measured    by   cost    of    transportation,    decline    in    value, 

increased  cost,  §  899. 
liability  for  loss  of  shipper's  profits,  notice  to  carrier  of  contract 
for  profits,  shipper's  good  faith,  §900. 
repairs 

contracts,    contractor's    liability,    consequential    damages    for    de- 
fective work,  §  705. 
entire  and  apportionable  contracts,  §  691. 
sales 

breach  of  contract  by  seller,  delay  in  delivery,  damages.  §  664. 

non-deliverv  of  fropertv  contracted  for,  consequential  damages, 
illustrations,  §  663. 
damages  in  favor  of  vendor  when  delivery  is  impossible, 

^  §  655. 
property  obtainable  in  open  market,  damages,  §651. 
fraud,  natural  and  proximate  consequences  of  fraud,  §  1165. 
part  of  stipulated  quantity  received,  recovery  by  seller,  §  645. 
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salvage  service,  agreements,  right  to  fix  specific  amount  as  compensation 
for  salvage  service,  §  716. 
amount    recoverable,    considerations   upon    which   compensation    is 
fixed,  interest,  conflict  of  lavps,   §  719. 
derelict  property,  §  720. 
interest,  conflict  of  laws,  §  719. 
compensation,  to  whom  payment  may  be  made,  §  231. 
forfeiture  of  right  to  compensation,   §  721. 
nature   of  peril,   duty  of  claimant,  persons  who  may  be  salvors, 

§§  716,  717. 
necessity  of  saving  property,  §  718. 
requisites,  parties  liable,  §  715. 
seamen,  compensation,  pleading,  matters  of  aggravation,  necessity  of 
alleging,   §  422n. 
contracts  for  services,  necessity  of  full  performance  of  contracts, 

§686. 
crews,  procuring,  cause  of  action,  severance,  contract  to  do  several 

things  successively  or  one  thing  continuously,  §  110. 
injuries  to  seamen,  mental  suffering,  compensatory  damages,  mental 
suffering  independent  of  physical  harm,  §  96. 
neglect  to   keep   supply   of  medicine,  consequential   damages, 
anticipation  of  injury  to  persons,  proximate  cause,  §  25. 
wrongful  discharge  of  servant,  liability  for  expenses  and  lost  com- 
missions, §  694. 
stateroom  not  supplied,  mental  anguish,  breach  of  contract,  damages  as 

including  other  than  pecuniary  elements,  §  92. 
suretyship,  creditor's  duty  to  acquire  liens,  notice  of  reliance  thereon, 
§739. 
express  indemnity,  damages  recoverable,  mental  and  physical  suffer- 
ing, trespass,  §  763. 
towage,    consequential    damage'',    breach    of    contract,    liability    under 

special  circumstances,  §  51. 
trover,  measure  of  damages,  value  of  property  enhanced  by  defendant, 
§1128. 
value  of  property,  proof  of  value,  §  1113. 
watercraft  law,  recoupment,  parties,  §  175. 

whaling  voyage,  abandonment,  certainty  of  damage  required,  §  61. 
wharf,    ves=^el    removed    from,    consequential    damage,    injury    through 

third  person,  §  33. 
wreck,   agent's  particular   duties   and  liabilities,   principal's   right   to 
indemnity,  §  770. 

Vexation 

see  Annoyance;   Humiliation,  and  similar  titles. 

mental  anguish,  necessity  that  anguish  proceed  from  act  causing  physi- 
cal injury,  §  95. 

Vibration 

eminent  domain,  injury  to  property  not  taken,  ascertainment,  §  1066. 

Vindictive  Damages 

see  Exemplary  Damages. 

Virginia 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 

stipulations  for  costs  and  attorney's  fees,  §564. 
bonds  of  public  officers,  construction,  §  485. 
breach  of  marriage  promise,  excuses  for  breach,  §  990. 
carriers  of  goods,  qualification  of  carrier 's  liability  by  notice,  interstate 

commerce,  §  926. 
carriers  of  passengers,  liability  for  exemplary  damages,  §  951. 
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contract  for  particular  work,  recovery  by  contractors,  part  performance 

of  severable  contract,  §  708. 
covenants,  breach,   defenses  and  crosselaims  against  purchase  money, 

§§636,  637. 
covenants  of  warranty  and  for  quiet  enjoyment,  breach,  expenses,  costs 
and  counsel  fees  as  damages,  §  618. 
measure  of  damages  for  breach,  §  605. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 
damages,  §  1263. 
damages  recoverable,  facts  and  circumstances  to  be  considered  in 
estimating  damages,   §  1271. 
eminent  domain,  compensation,  wrongdoer's  improvements,  §1076. 

evidence  of  value  and  damages,  §  1089. 
injunction  bonds,  recovery  of  costs  and  expenses,  attorney's  fees,  §  524. 
landlord  and  tenant,  covenant  for  quiet  enjoyment,  what  constitutes 
breach,    §  863. 
rent,  lessee 's  liability  for  interest,  §  854-. 
sales,   acceptance   of   goods,   liability   for   not   accepting,   remedies   of 
seller,  §  647. 
breach  of  contract  by  seller,  consequential  damages,  §  662. 
non-delivery  of  stock,  §  657. 
suretyship,  remedy  for  indemnity,  who  is  principal,   §  746. 
telegraphs  and  telephones,  cipher  messages,  negligence  in  transmission, 
notice  of  importance,  §  960. 
mental  anguish,  damages,  grounds  upon  which  liability  is  denied, 

§978. 
notice,  liability  when  object  of  sender  is  known,  negligence  in  trans- 
mitting message,  §  961. 
usury,  recovery  under  usury  statutes,  §  317. 

vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, §§  636,  637. 

Volunteer 

accord   and  satisfaction,  consideration,   act   or  promise   which  is  new 

consideration,    §  249. 
agent 's  violation  of  duty,  secret  profits,   §  768. 
payment,  effect,  §  218. 

persons  who  may  make  payment.  §  230. 
replevin  bonds,  damages  when  plaintiff  recovers  as  special  owner,  §  508. 
salvage   service,   amount   recoverable,   considerations  upon  which  com- 
pensation is  fixed,  conflict  of  laws,  §  719. 

W 

Wages 

see  Master  and  Servant. 

Wagons 

see  Vehicles, 

Waiver 

see  Acquiescence. 

buildings   and   constniction   contract^,   liquidated   damages,   waiver   of 

right  to  liquidate  damages,  §  299. 
carriers,  dntv  of  carrier,  poods  lost  or  injured,  conduct  of  shipper  as 

affecting  damages,  §  925. 
cause  of  action,  severance  of  entire  demand,  §  109. 
contracts,  forfeiture,  waiver  of  right  to  declare  forfeiture,  §  567. 
contracts  for  particular  work,  contract  price  as  measure  of  damages, 

action  by  contractor  against  employer,  §  706. 
demand  for  extra  work,  basis  for  adjustment,  §  709. 
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contracts  for  particular  work — continued. 

express  contracts,  necessity  of  full  performance  of  entire  contract, 
§686. 
insurance,  contract  methods  for  ascertainment  of  damages,  §  808. 
proof  of  loss,  object,  information  of  insurer,  §  811. 
waiver  of  proofs  of  loss,  §  810. 
interest,  agreements  for  interest,  rate  applicable  after  debt  due,  §  308. 
agreements  for  more  than  legal  rate  before  maturity,  definition  of 

usury,  effect,  §  313. 
allowance  of  interest  on  annuities  and  legacies,  §  344. 
landlord  and  tenant,  breach  of  covenant  for  quiet  enjoyment,  general 
rule  of  damages,  §  864. 
repairs,  covenants  for  repairs  by  lessee,  §  855. 
liquidated  damages,  waiver  of  right,   §  299. 

master  and  servant,  servant 's  -sdolation  of  contract,  recoupment  of  dam- 
ages, consequential  losses,  §  695. 
nuisance,    recovery    of    exemplary    damages,    continuance    of   nuisance, 

waiver  of  damages,  §  1052. 
part  payment,  what  is  not  payment,  §  217. 
sales 

breach  of  contract  by  seller,  evidence  of  loss,  §  653. 

vendee 's  right  to  return  property,  §  650. 
executed  sales,  recovery  by  seller  of  full  value,  payment  by  bill  or 
note,  §  644. 
tender,  waiver  and  omission  of  tender  on  suflScient  excuse,  §  273. 
vendor  and  purchaser 

damages  recoverable  by  vendor  of  land  against  purchaser,  interest 
on  purchase  money,  §  577. 
recoupment  for  defect  of  title  and  for  tort,  §  573. 
right  of  seller  of  land  to  recover  purchase  price  and  interest, 
abatement  of  price,  §  567. 
title,  time  for  conveyance  of  good  title,  §  572. 
verdicts,  rendition  and  amendment,  affirmation,  §  457. 

Walls 

see  Party  Walls. 

erection,  contracts  for  work,  demands  for  part  performance  of  entire 

contract,  allowance   of  recovery   on  quantum   meruit,  action  by 

contractor  against  employer,  §  711. 

falling   wall,   con?cquential   damages,   certainty,   liability   for   principal 

loss,  extending  to  details  and  incidents,  §  54. 

contract  for  particular  work,  contractor 's  liability,  consequential 

damages  for  defective  work,  §  705. 
nuisance,  joint  and  several  liability,  private  and  public  nuisance, 
§  1059. 
landlord  and  tenant,  wall  defective,  repairs,  lessor's  liability  for  special 
and  consequential  damages,  §  874. 

War 

army  sunplies  sold,  part  of  stipulated  quantity  received,  recovery  by 

seller,  §  646. 
destruction  of  property  as  damnum  absque  injuria,  §  3. 
interest,  rate  applicable  after  debt  is  due,  §  309. 

suspension  of  interest,  war  preventing  payment,  §  382. 
landlord  and  tenant,  partial  destruction  of  demised  property,  effect  as 

to  rent,  §  851. 
trespass,  damages,  measure  of  damages,  benefit  received,  §  1014. 

Warehouses 

agent's  rights,  reimbursement  of  expenditures,  §789. 
bond,  measure  of  surety 's  liability,  §  723n. 
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Warehouses — continued. 

carriers  of  goods,  limitation  of  liability  by  contract,  interstate  com- 
merce, §  904. 
consequential   damages,   anticipation   of  injury   of  persons,  proximate 
cause  of  injury,  storage  of  gunpowder,  explosion,  §  25. 
breach  of  contract,  proximate  consequences  of  breach,  §  4.5n. 
recovery  only  when  contemplated  by  parties,  destruction  of  goods 
§  45,  n25.  ' 

quantum  meruit  recovery  for  services,  evidence,  defenses,  §  679. 
receipts,   fraud,   false   representations,   validity  of  warehouse   receipts 
taken  as  security  for  loan,  damages,  §  1173.  ' 

recoupment  and  counterclaim,  acts  which  may  be  basis  of  recoupment. 

§  181. 
sales,  acceptance  of  goods,  liability  for  not  accepting,  remedies  of  seller. 
§  647,  ' 

servant's  violation  of  contract,  recoupment  of  damages,  consequential 
losses,  §695. 

Warrants 

cancellation,  official  bonds,  measure  of  damages  against  sureties,  §  488. 
consequential  damages,  injury  through  third  person,   §  33. 
counties,  interest,  allowance  against  government,  §  332. 
interest  on  judgments,  §  333. 

officers,  bonds,  absolute  liability  for  money  received,  §  479. 
wrongful  issue  of  distress  warrant,  elements  of  damage,  mental  suffer- 
ing, §  95. 

Warranty 

see  Covenants. 

Washington 

attachment  bonds,  accrual  of  cause  of  action,  §  510. 

exemplary  damages,  §  514. 
bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  563n. 

partial  failure  of  consideration,  §  545. 

stipulations  for  costs  and  attorney 's  fees,  §  564. 
childbirth,   personal   injuries,   premature  birth,   increase    of   suffering, 

§  1244. 
covenants    against    incumbrances,    definition,    what    are    incumbrances, 

§  620. 
death  by  wrongful  act,  beneficiaries,  §  1261. 

compensation  for  pecuniary  losses,  exemplary  damages,  §  1263. 

recovery  for  death  of  child,  §  1272. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 

deduction  for  benefits,  special   benefits,   §  1087. 

evidence  of  value  and  damages,   §  1089. 

property  not  taken,  consequential  injury,  §  1062. 

railroad    property    condemned    for    railroad    uses,    compensation, 
§  1078. 
evidence,  physical  examination  of  plaintiff,  §  451. 
exemplary  damages,  restriction  or  denial,  §  400. 
guaranty,  measure  of  guarantor 's  liability,  §  729. 

interest,  compound  interest,  interest  on  instalments  of  interest,  §  375. 
landlord   and   tenant,    destruction   of    demised   premises,    effect   as    to 

rent,  §  852. 
mesne  profits,  remedy  under  code,  §  1000. 

personal  injuries,  loss  of  capacity  for  enjoyment  as  damages,  §  1243. 
sales,  breach  of  contract  by  seller,  delay  in  delivery,  damages,  §  664. 
trover,  damages,  rule  in  particular  states,  §1111. 
usury,  recovery  under  usury  statute,   §  317. 
Suth.  Dam."^  Vol.  V.— 85. 
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WasMngton — continued, 
vendor  and  purchaser 

breach  of  contract  by  vendor,  measure  of  damages,  English  rule, 
application,  §  581. 
recovery  on  parol  contract,  §  583. 
rescission,  adjustment  of  counter  demands,  §  587. 

Waste 

appeal  and  supersedeas  bonds,  liability  in  state  courts  if  judgment  is  in 

part  for  money  or  in  rem,  §  534. 
attachment,   forthcoming   bonds,   measure    of   damages   for   failure   to 

deliver  property,  §  518. 
bonds,  conditions,  instances  of  liability  under  statutes  specifying  certain 

conditions  of  appeal  bonds,  §  537. 
damages  recoverable,  remainders  and  reversions,  §  1034. 
definition  of  waste,  §  1033. 

injunction  bonds,  damages  from  restraint  of  injunction,  §  527. 
master  and  servant,  recoupment  and  counterclaim  for  negligence,  §  180. 
mesne    profits,    action    for,    damages    recoverable,    consequential    and 

punitive  damages,  §  994. 
mitigation    of   damages,   measure    of    prevention,   return   of   property, 

discharge  of  plaintiff 's  debt,  §  156. 
probate  bonds,  liability  as  between  sets  of  sureties,  §  498. 

mitigation  of  damages,  §  497. 
remainders  and  reversions,  injuries  to  property,  pleading,  §  1033. 
suretyship,    creditor's    duty    to    realize    on    securities,    application    of 

deposit  to  indebtedness,  §  737. 
vendor  and  purchaser 

breach  of  contract  by  vendor,  rescission,  adjustment  of  counter 
demands,  §  587. 
specific  performance,  adjustment  of  counter  equities,  §  588. 
will   contest,   appeal   and   supersedeas   bonds,   liability   in   state  court, 

judgment  partly  for  money  or  in  rem,  §  534. 

Watches 

carriers  of  goods,  loss  or  injury  to  goods,  damages  less  than  value  of 
goods  at  destination,  §  922. 

Watch  Repairer 

business  injured,   trespass   to   real  property,   aggravation  and   special 
damages,  §  1029. 

Waters  aud  Water  Courses 

see  Drains  and  Drainage;  Floods. 

channels,  exclusion  of  vessel  from  water  channel,  consequential  damages, 

breach  of  statutory  duties,  §  32. 
consequential  damages,  intervening  cause,  flood  caused  by  dam,  §  38. 
covenants    against    incumbrances,    definition,    what    are    incumbrances, 

§  620n. 
covenants  of  warranty  and  quiet  enjoyment,  breach,  what  constitutes 

breach,  §  604. 
easements,   covenant  against  incumbrances,   damages   for  breach,  per- 
manent incumbrance,  §§  627,  628. 
eminent  domain,  assessments  of  damages  and  benefits,  lands  to  be  con- 
sidered,  §  1088. 
injury   to   property   not   taken,   ascertainment  of    damages,   facts 
which  may  be  considered,  §§  1067,  1070. 
landlord  and  tenant,  lessee's  right  to  damages  for  injury  to  business, 

§  867. 
nuisance 

continuing  liability  of  person  causing  nuisance,  §  1040. 
when  nuisance  is  not  a  continuous  wrong,  §  1043. 
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Waters  and  Water  Courses — continued, 
nuisance — continued. 

interference  with  business,  element  of  damage,  1 1054. 

joint  and  several  liability,  private  and  public  nuisance,  §  1059. 

mitigation  of  damages,  §  1055. 

deduction  for  benefits,  §  1056. 
remote  consequences  of  nuisance,  liability  for,  §  1051. 
special  elements  of  damages,  §  1048. 
obstruction   of   water   course,   nuisance,   remote   consequences,   liability, 
§  1050. 
joint  and  several  liability,  §  141. 
passage  to  waters  obstructed,  elements  of  damage,  losses,  expenses  in- 
curred to  prevent  or  lessen  damage,  §  88. 
pleading,  allegation  of  damage,  nuisance,  §  1060. 

pollution  of  stream,  consequential  damages,  certainty,  liability  for  prin- 
cipal loss,  extending  to  details  and  incidents,  §  54. 
eminent   domain,  injury   to  property  not   taken,  ascertainment  of 
damages,  facts  which  may  be  considered,  §  1067. 
reservoirs,  parties,  joint  and  several  liability  for  torts,  §  141. 
stagnant  waters,  nuisance,  remote  consequences,  liability,  §  1051. 
subterranean  waters 

diversion,  digging  well,  right  to  damages,  §  3. 
injuria  sine  damno,   §  3. 

nuisance,  measure  of  damages,  decrease  in  value  of  land,  §  1049. 
mines  and  mining,  drainage  of  percolating  waters,  damnum  absque 

injuria,  §  3. 
nuisance,  injury  to  crops  and  trees,  damages,  §1049. 
trespass  to  real  property,  remediable  injury,  damages,  §  1018. 
surface  water 

diversion,  civil  law,  damnum  absque  injuria,  §  3. 

continuance  of  liability  of  person  who  causes  nuisance,  §  1040. 

when  nuisance  is  not  a  continuous  wrong,  §  1044. 
landlord  and  tenant,  lessee's  right  to  damages  for  injury  to 

business,  §  869. 
nuisance,  remote  consequences,  liability,  §  1050. 
parties,  joint  and  several  liability  for  torts,  §  141. 
pleading,  special  damages,  necessity  of  alleging,  §  420. 
right  to  discharge  on   adjoining  property,   §  3,  nl7. 
eminent  domain,  compensation,  injury  to  property  not  taken,  §  1065. 
losses  as  elements  of  damages,  what  losses  consist  of,  §  79. 
nominal  damages,  right  to  nominal  damages,  trespass,  §  10. 
nuisances,  joint  and  several  liability,  §  1059. 

mitigation  of  damages,  deduction  for  benefits,  §  1056. 
pleading,  allegations  of  damage,  §  1060. 
obstruction,  consequential  damages,  intervening  cause,  §  38. 
pollution,   consequential   damages,   liability   for   principal   loss   ex- 
tends to  details  and  incidents,  §  54. 
nominal   damages,   illustration   of   right  to   nominal   damages, 
§10. 
trespass  to  real  property,  damages,  §  1022. 
mitigation  of  damages,  §  1027. 
permanent  injury,  estimate  of  damages,  §  1017. 
remediable  injuries,  estimate  of  damages,  §  1018. 

Water  Supply- 
assessments,  rent,  recovery  of  rent  pavable  in  specific  articles  or  taxes, 

§846. 
breach  of  contract  to  supply  water,  causes  of  action,  splitting,  con- 
tinuing obligations,  §  112. 
certainty  in  nature  and  cause  of  damage  required,  §  53,  n7. 
damages  as  including  other  than  pecuniary  elements,  §  92. 
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Water  Supply — continued. 

breach  of  contract  to  supply  water — continued. 

duty  of  water  company,  liquidated  damages,  intention  to  liquidate, 

evidence  and  effect  of,  §  284. 
elements  of  damage,  losses,  §  79. 

motive,  distinction  made  for  bad  motive,  contracts,  §  99. 
liability    for    non-performance    of    contract,    consequential    losses, 

§  702. 
liability  of  employer  for  delaying  or  stopping  work,  recovery  on 
contract  and  quantum  meruit,  consequential  losses,  mitiga- 
tion  of   damages,   action   by   contractor   against   employer, 
§  713n. 
measure  of  damages,  losses  as  elements  of  damage,  §  79. 
vendor   and   purchaser,    damages   recoverable    by    vendor   of   land 
against    purchaser,    conveyance    in    consideration    of    non- 
pecuniary  covenants,  §  576. 
breach  of  covenants  against  incumbrance,  damages  where  incumbrance 

is  permanent,  §  627. 
breach   of   covenants   of  warranty   and   quiet   enjoyment,   measure   of 

damages,  extinguishment  of  adverse  title  by  covenants,  §  610. 
eminent    domain,    compensation,   basis   for   estimating    value   of    land, 

§  1074. 
leases 

repairs,   covenant   by   lessor,   failure   to    supply   water,  breach   of 
covenant,  measure  of  liability,  irrigation,  §  872. 
duty  of  landlord,  plumbing  fixtures,  water  freezing  in  pipes, 

§872. 
lessor's  liability  for  special  and  consequential  damages,  pipe 
defective,  §874. 
trespass  to  real  property,  remediable  injury,  damages,  §  1018. 
water  companies,  eminent  domain,  compensation  affected  by  title  and 
nature  of  interest  condemned  and  purpose  of  use,  proof  of  value, 
§  1077. 
franchises,  compensation   for  injury  to   franchises,   ascertainment 

of  value,  §  1079. 
liquidated  damages,  evidence  and  effect  of  intention  to  liquidate, 
§284. 

Water  Wheel 

sales,  acceptance  of  goods,  refusal  to  accept  property  produced  accord- 
ing to  order,  damages,  remote  losses,  §  649. 

Wealth 

alienation  of  affections,  action  by  wife,  damages  recoverable,  evidence, 
§  1285. 
contracts  for  service  of  attorney,  evidence  of  value,  §  682n. 
exemplary  damages 

enhancement  and  mitigation,  §  404. 

wealth  of  defendant,  scope  of  inquiry,  §  405. 
joint  liability  for,   §  407. 
false  imprisonment,  exemplary  damages,  evidence  of  wealth  of  defend- 
ant,  §  1258. 
seduction,  evidence  for  plaintiff,  damages  recoverable,  §  1283. 
slander  and  libel,  aggravation  of  damages,  wealth  and  rank  of  parties, 
§§1210,  1211. 

Weapons 

anticipation  of  injury  as  to  persons,  illustrations,  §  25. 

civil  damage  laws,  actions,  parties  who  may  sue  for  injury  under  civil 

damage  laws,  §  16. 
consequential   damages,   anticipation   of   injury   to   person,   proximate 

cause  of  injury,  §  25. 
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Weapons — continued. 

consequential   damages — continued. 

breach  of  statutory  duty,  unlawful  carrying  of  weapon,  §  32. 

explosion   of   gun,   consequential   damages,  proximate   consequences   of 
act  or  omission,  wilful  or  malicious  injuries,  §  44, 

infant  injured,  consequential  damages  for  torts,  liability,  illustration, 
§19. 
exhibition  of  injured  parts,  means  of  injury,  §  452. 

militia,   drill,  consequential  damages  for  torts,  liability,  illustrations, 
§17. 

sale,  explosion,  wilful  or  malicious  injuries,  consequential  damages,  §  44. 

shooting  at  fox,  dog  injured,  consequential  damages,  proximate  conse- 
quences of  act  or  omission,  wilful  or  malicious  injuries,  §  44. 

trade-marks,  infringement,  measure  of  damages  in  equity  and  at  law, 
§  1202. 

business  injured,  certainty  of  damages,  tortious  interference  with  busi- 
ness, §  70. 

carriers  of  goods,  perishable  property,  liability  of  carrier,  property  not 
protected  from  weather,  §  931. 

contract  for  particular  work,  breach,  accident  preventing  performance, 
contractor 's  liability,  §  700. 

erection  of  stables  enjoined,  injunction  bonds,  damages  from  restraint 
of  injunction,  §  528. 

horse   injured,    consequential    damages,    carrier's   liability,    distinction 
between  liability  in  tort  and  on  contract,  §  49. 

landlord  and  tenant,  covenants  for  repairs,  §  855. 

ejection   of   tenant,   exemplary   damages,   allowance,  ground   upon 
which  allowed,  §  393. 

Weeds 

destruction,  repairs,  liability  for  not  making  repairs,  special  cases,  §  860. 
land  injured,  evidence,  opinions  on  subjects  of  common  experience  and 

observation,  admissibility,  §  443. 
landlord  and  tenant,  lessee  furnished  seed,  lessee 's  right  to  damages  for 

injury  to  business,  §  867, 

Wells 

boring 

contract    for,    contractor's    liability,    consequential    damages    for 
defective  work,  §  705. 
employer's  liability  for  delaying  or  stopping  work,  §713. 
general  rule,  benefit  of  contract  to  employer,  cost  and  incon- 
venience, §  697. 
landlord  and  tenant,  repairs,  breach  of  covenant  to  repair,  measure  of 

liability,  §  856. 
use  of  property,  damnum  absque  injuria,  §  3, 

West  Virginia 

bills  and  notes,  damages  on  protested  foreign  bills,  re-exchange,  §  06611. 

partial  failure  of  consideration,  §  545. 
carriers  of  goods,  liability  for  partial  loss  of  goods,  value  limited,  §  927. 
carriers  of  passengers,  liability  for  exemplary  damages,  §  951. 
death  by  wrongful  act,  compensation  for  pecuniary  losses,  exemplary 

damages,   §  1263. 
eminent  domain,  evidence  of  value  and  damages,  §  1089. 
exemplary  damages,  parties  liable,  master 's  liability  for  acts  of  servant, 
§410. 
restriction  or  denial,  §  400. 
insurance,  total  loss,  what  constitutes,  §  807. 
nuisance,  joint  and  several  liability,  private  and  public  nuisance,  §  1059. 
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West  Virginia — continued. 

personal  injuries,  excessive  or  insufS-cient  verdicts,  power  of  court  over 
verdicts,  §  460. 
interest,  actions  for  torts,  §  355. 
telegraphs  and  telephones,  cipher  messages,  negligence  in  transmission, 

notice  of  importance,   §  960. 
usury,  recovery  under  usury  statute,   §  317. 

Wharves  and  Wharfingers 

application  of  Federal  Employers'  Liability  Act  to,  see  Federal  Em- 
ployers' Liability  Act. 

construction,  contractor 's  liability,  damages  for  delay,  actual  loss,  §  704. 

leases,  covenant  for  quiet  enjoyment,  breach  of  covenant,  general  rule 
of  damages,  §  864. 

repairs,  consequential  damages  for  torts,  liability,  illustration,  §  18. 

sale  of  lumber,  bills  and  notes,  consideration,  parol  evidence  to  show 
defect  of  consideration,  §  553. 

vessel  removed  from  wharf,  consequential  damages,  injury  through  third 
person,  §  33. 

wharfingers,  duty  of  agent  to  adhere  to  instructions,  liability  for  ex- 
ceeding commission,  §  774. 

Wheat 

compensatory  damages,  property  sued  for  improved  by  wrongdoer,  §  102. 
factors,  liability  for  failure  to  sell  at  certain  time,  §§  780,  781. 
landlord  and  tenant,  rent  payable  in  specific  articles,  recovery,  §  846. 
machinery  delayed  in  delivery,  wheat  injured,  consequential  damages, 
certainty,  recovery  for  successive  consequences  of  act  or  omission, 
§56. 
trespass  to  real  property,  crops  injured  or  destroyed,  damages,  §  1023. 
trover,  damages,  value  of  property  enhanced  by  defendant,  §  1127. 

Whipping 

consequential  damages,  breach  of  statutory  duty,  person  injured,  un- 
lawful beating  of  horse,  §  32. 

Whiskey 

carriers  of  goods,  loss  or  injury  to  property,  proof  of  value,  §  933. 
compensatory  damages,  property  sued  for  improved  by  wrongdoer,  §  103. 
sale,  broker's  compensation  for  services,  measure  of  compensation,  §  683. 
trover,  damages,  value  of  property,  enhanced  by  defendant,  §  1126. 

Whistle 

consequential  damages,  intervening  cause,  horses  on  boat  frightened  by 
whistle,  falling  into  water,  §  38. 

Wholesale  Price 

sales,  acceptance  of  goods,  buyer 's  notice  of  refusal  to  accept,  seller 's 
duty  to  mitigate  damages,  §  648. 

Wild  Animals 

iujui-ies  to  person,  mitigation  of  damages,  §  1.54. 

Wild  Land 

covenants  of  warranty  and  quiet  enjoyment,  breach,  interest  and  taxes 
as  items  of  damage,  §  616. 

sale,  interest,  quantum  meruit  claims  between  vendor  and  purchaser, 
§  328. 

vendor  and  purchaser,  breach  of  contract  by  vendor,  rescission,  adjust- 
ment of  counter  demands,  §  587n. 

"Wilful  Negligence 
see  Negligence. 
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Wilfulness 

see  Malice. 


Wills 

see  Advancements. 

attestation,  neglect  of  officer,  official  bond,  measure  of  damages  against 

sureties,  §  488. 
contest,    appeal   and   supersedeas    bonds,   liability    in    state    courts    if 

judgment  is  in  part  for  money  or  in  rem,  §  534. 
hotchpot,  interest,  allowance  on  advancements,  §  345. 
interest,  agreement  to  pay  money  with  interest,  construction,  §  305n. 
judgment  of  vacation,  appeal  and  supersedeas  bonds,  instances  of  lia- 
bility, specific  conditions,  §  537. 
legacies,  bequests  or  devises,  contracts  for  services,  implied  contracts, 
right  to  recover  for  services  rendered,  §  679. 
interest,  allowance  on  annuities  and  legacies,  §  344. 
interest  as  damages  incident  to  debts,  §  372. 
payment  by  devise  or  legacy,  §  220. 
quantum  meruit  recovery  for  services  rendered,  §  679. 
release,  requisites,  what  will  operate  as  release,  bequests,  §  258. 
legatees,  execution  of  probate  bonds,  manner,  recoveries,  which  may  be 

had,  §  494. 
trespass  to  personal  property,  damages,  ascertainment  of  value  of  non- 
marketable  property,  §  1099. 

Wind 

fire,  consequential  damages  for  torts,  liability,  illustration,  §  18. 

injury  to  passenger  on  delayed  train,  consequential  damages,  proximate 
consequences  of  act  or  omission,  effect  of  extraordinary  circum- 
stances, §  35. 

ladder  falling,  consequential  damages,  intervening  cause,  ladder  on  side- 
walk striking  pedestrian,  §  37. 

passenger  alighting  at  wrong  place,  wind  storm,  consequential  damages, 
liability  of  carriers,  extraordinary  circumstances,   §  36. 

Wine 

compensatory    damages,    property    sued   for    improved    by    wrongdoer, 

§102. 
sale  of  defective  rope,  wine  lost,  warranty  of  quality,  damages  for 

breach,  interest,  expenses  and  special  injuries,  §  672. 

Wisconsin 

bills  and  notes,  principal  sum,  certainty,  §  541. 

stipulations  for  costs  and  attorneys '  fees,  §  564. 
breach  of  marriage  promise,  injury  to  feelings,  and  other  elements  of 

damage,  §  986. 
carriers  of  passengers,  liability  for  exemplary  damages,  §  951. 
contract  for  particular  work,  demand  for  part  performance  of  entire 

contract,  recovery  by  contractor  on  quantum  meruit,  §  711. 
covenants,  breach,   defenses  and  crossclaims  against  purchase  money, 

§  636. 
covenants  against  incumbrances  as  covenants  running  with   the  land, 

damages  recoverable  for  breach,  rule  in  some  states,  §  625. 
covenants    of    warranty   and    quiet    enjoyment,    action    by    covenantee 

against  remote  covenantor,  §  614. 
death  by  wrongful  act,  beneficiaries,  §  1261. 

special  damages,  §  1278. 
eminent  domain,  assessment  of  damages  and  benefits,  time  of,  §  1083. 
evidence  of  value  and  damages,  §  1089. 
injury  to  property  not  taken,  ascertainment,  §  1069. 

compensation,  §  1065. 
interest,  element  of  compensation,  §  1091. 
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Wisconsin — continued. 

eminent   domain — continued. 

railroad    property    condemned    for    railroad    uses,    compensation, 
§  1078 
evidence  of  injury,  annuity  and  life  tables,  §  455. 
exemplary   damages  as  matter  of  right,   power  of  court   over  verdict, 

§  403. 
highways  and  streets,  consequential  damages  in  highway  cases,  §  26. 
husband  and  wife,  covenants  of  seizin  and  good  right  to  convey,  dam- 
ages for  breach  of  covenants,  §  593. 
insurance,  total  loss,  what  constitutes,  §  807. 

interest,  compound  interest,  interest  on  instalments  of  interest,  §  375. 
landlord  and  tenant,  actions  on  covenants  of  lease,  recoupment,  §  876. 

lessee 's  right  to  damages  for  injury  to  business,  §  869. 
master  and  servant,  wrongful  discharge  of  employees,  measure  of  dam- 
ages, remedies,  §  692. 
nuisance,  damages  recoverable,  first  action,  §  1039. 
personal  injuries,  actions  maintainable,  prospective  damages,  §  1251n. 
excessive  or  insufficient  verdicts,  power  of  court  over  verdicts,  §  460. 
loss  of  capacity  for  enjoyment  as  damages,  §  1243. 
railroads,  animals  injured,  interest,  actions  for  torts,  §  355. 
replevin 

damages,  increase  in  value  by  defendant,  §  1154. 
intermediate  injury  and  depreciation,  §  1152, 
property  not  returned,  §  1148. 
parties,  who  may  sue,  §  1143. 
special  and  consequential  damages,  §  1146. 
trespass  to  personal  property,  special  and  consequential  damages,  §  1102. 
trespass  to  real  property,  occupation  of  land  bv  railroads,   damages, 

§  1016. 
trover 

damages,  rule  in  particular  states,  §  1111. 

value  of  property  enhanced  by  defendant,  §  1127. 
mitigation  of  damages,  §  1140. 
vendor  and  purchaser,  action  for  purchase  money,  defenses  and  counter- 
claims, rule  in  various  states,  §  636. 
verdicts,  impeachment  by  affidavits,  §  456. 

Witnesses 

competency 

opinion  evidence  as  to  value  of  property,  §  446. 

questions   which   may   be   asked   witnesses   as   to    grounds   of 
opinion,  §  450. 
contracts  for  services,  necessity  for  full  performance  of  exjjress  con- 
tract, inability  to  perform,  relief  from  forfeiture,  §  687. 

Wood 

see  Timber. 

sales,  recoupment  and  counterclaim,  acts  which  may  be  basis  of  recoup- 
ment, §  181. 
warranties  of  quality  and  quantity,  breach,  damages,  §  670. 
trover,  damages,  value  of  property  enhanced  by  defendant,  §  1126. 

Wool  Injured 

floods,  carriers  of  goods,  liability,  for  consequential  damages,  interven- 
ing cause,  §  37. 

consequential  damages,  proximate  consequences  of  act  or  omission,  effect 
of  extraordinary  circumstances,  §  35. 

landlord  and  tenant,  repairs,  lessor's  liability  for  special  and  conse- 
quential damages,  §  874. 
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Work  and  Labor 

see  Quantum  Meruit, 
recoupmeiit,  nature  of  defense,  §  170. 
validity  of  claim  essential,  §  174. 

Workmen's  Compensation 

Ch.  XLI,  §§  1359  to  1388. 
Federal  Employers'  Liability  Act 

acceptance  of  compensation  as  barring  action  under,  §  1341. 
effect  on  state  acts,  §  1303. 

Wrist  Injured 

carriers  of  passengers,  damages  recoverable  by  passenger,  verdicts  exces- 
sive, §953n. 

consequences  of  injury,  recovery  for  secondary  consequences,  aggrava- 
tion of  disease,  etc.,  §  1244. 

nominal  damages,  illustrations  of  right  to,  §  10. 

Writ  of  Assistance 

delay  in  execution,  oflBicers,  neglect  of  duty,  measure  of  damages,  nom- 
inal damages,  §  490. 

Writ  of  Error 

see  Appeal  and  Error. 

Writ  of  Inquiry 

see  Assessment  of  Damages. 

assessment  of  damages,  common  law,  §  427. 

jury,  when  new  trial  may  be  called,  §  433. 
breach  of  bond  or  non-performance  of  agreement,  assignment,  assess- 
ment of  damages  and  costs,  statute  of  8  and  9  William  III,  §  472. 

Writ   of  Possession 

officer's  neglect,  measure  of  damages  against  officers  for  neglect  of 
duty,  nominal  damages,  §  490. 

Writ  of  Restitution 

restitution  after  reversal  of  judgment,  how  made,  §  468. 

Wrong  Destination 

see  Carriers  of  Passengers. 

carriers  of  passengers,  delay,  damages  peculiar  to  passenger,  §  939. 

Wyoming 

trover,  damages,  property  of  fluctuating  value,  §  1118. 


X-ray 

evidence  of  injury,  photographs,  §  454. 

physical  examination  of  plaintiff,  discretion  of  court,  §  451. 


Yarn 

contract  to  spin,  entire  and  apportionable  contracts,  §  691. 
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